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INTRODUCTIOIl 

This memo is a study of Rule 23, subdivisions (I), (3) 

and (4) and of Rules 24 and 25 - all deal1Dg with the privilege 

against self-incrimination. Rules 37. 38 and 39 are also 

considered insofar as these rules relate to the incrimination 

privilege. 
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The test of the Rules just mentioned is as follows: 

"Rule 23. (1) Every person has in any 
crainal action in which he is an accused 
a privilege DOt to be called as a witness 
and not to testify. • • • 

(3) An accused in a crain .. l action has no 
privilege to refuse, wben ordered by the 
judge. to subai t his body to uamination or 
to do any act in the presence of the judge 
or the trier of the fact, ucept to refuse 
to testify. 

(4) If an accused in a criminal action does 
not testify, counsel may comaent upon accused' s 
failure to testify, and the trier of fact aay 
draw all reasonable inferences therefrom." 

''Rule 24. A matter will 1ncrlllinate a person 
within the meaniDg of these Buies 1f it 
constitutes, or for.s an essential part of, 
or, taken in connection with other aatters 
disclosed, is a basis for a reasonable infer­
ence of such a violation of the laws of this 
State as to subject bill to liability to 
punishlDent therefor. unless be has becoae for 
any reason permanently t .... ne froll punishment 
for such violation." 

''Rule 25. Subject to Rules 23 and 37. every 
natural persoD has a privilege, which he aay 
claim, to refuse to disclose in an action or 
to a public official of this state or any 
govera.ental agenCJ or division thereof anJ 
matter that will incriminate him, except that 
under this rule, 
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<a) if the privilege 1s claimed in an action 
the matter shall be disclosed if the judge 
finds that the matter will not incriminate 
the witness; and 

(I:) no person has the privilege to refuse 
to submit to excaination for the purpose of 
discovering or recording his corporal features 
and other identifying characteristics, or his 
phySical or mental condition; and 

(c> no person has the privilege to refuse to 
furnish or permit the taking of samples of body 
fluids or substances for analysis; and 

(d) no person has the privilege to refuse to 
obey an order made by a court to produce for 
use as evidence or otherwise a document, 
chattel or other tblng under his control con­
stituting, containing or disclosing matter 
incriminating him if the jud8e finds that, by 
the applicable rules of the substutive law, 
some other person or a corporation, or other 
association has a superior r1ght to the POSseSSiOD 
of the thing ordered to be produced; and 

<e> a public official or any person wbo 
engages in any activity, occupation, profession 
or calling does not have the privilege to 
refuse to disclose any matter which the 
statutes or regulations governing the office, 
activity, occupation, profe88ion or calling 
require him to record or report or disclose 
concerning it; and 

(f) a person who is an officer, agent or 
employee of a corporation or other association, 
does not have the privilege to refuse to dis­
close any matter which the statutes or regulations 
governing the corporation or association or the 
conduct of its business require him to record 
or r~ort or disclose; and 

(g) subject to Rule 21, a defendant in a 
criminal action wbo voluntarily testifies in 
the action upon the merits before the trier 
of fact does not have the privilege to refuse 
to disclose any matter relevant to any issue 
in the action. If 

"Rule 37. A person who 1I0111d otherwise have a 
privilege to refuse to 41scl088 or to prevent 
uother from disclosing a specified matter 
has no such pri vllege with respect to that 
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lIIatter if the judge finds that he or any 
other person while the holder of the privilege 
has (a) contracted with anyoue DOt to claim 
the privilege or. (b) without coercion and 
with knowledge of his privilege. lIIade disclo­
sure of any part of the matter or consented to 
such a disclosure lIIade by any oue. It 

''Rule 38. Evidence of a statement or other 
disclosure is inadmissible against the holder 
of the privilege if the judge finds that he 
had and claimed a pri vllege to refuse to make 
the disclosure but was nevertheless required 
to JUke it." 

''Rule 39. SUbject to paragraph (4). Rule 23. 
if a privilege is exercised DOt to testify or 
to prevent another froa testifying. either in 
the action or with respect to partlculU' 
matters, or to refuse to disclose or to pre­
vent another frOlll disclosing any matter, the 
judge and C01UUIel may not CClIIIIII8nt thereon. DO 
preswaption shall arise with respect to the 
exercise of the pri vllege. and the trier of 
fact may DOt draw any adverse inference· there­
from. In those jury cases wherein the right 
to exercise a privilege, as herein provid8d, 
l18.y be misunderstood .and unfavorable inferences 
draft by the trier of the fact, or be impaired 
in the particular case. the court. at the 
request of the party exercisiDi the privilege. 
118.'1 instruct the jury in support of such 
privilege," 

GENERAL CONSIDERATIONS 

U.R.E. Rule 7 provides in part as follows: 

"Except as otherwise provided in these Rules • • • 
No person bas a pri vllege to refuse to be a 
witness. and ••• no person has a privilege 
to refuse to disclose any matter or to produce 
any object or writing. " ,It 

The COllllissiouers explain as follows the purpose of Rule 7 and its 

place in the U.R.E. scheme: 

"This rule is. essential to the general policy and 
plan of this work. It wipes the slate clean 
of all disqualifications of witnesses, privileges 
and l1a1tations OD the admissibility o~releYaDt 
evidence. [Italics added.] Then h~ny and 
uniformity are achieved by writing back On to the 
slate the 11mi tatioDS and exceptions desired." 
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If Rule 7 were adopted in any state as legislation (or-. as 

a rule of court under the rule-making power), the Rule would 
-

not, of course, affect any constitutional rule of privilege in 

force in the state or any constitutional rule of limitation on 

the admissibility of evidence. As the COIIIII1ssioners say: 

"Any constitutional questions which may arise 
are inherent and II&Y, of course, be raised 
independently of this rule." 

In California the privilege against self-incriminatlon is a 

constltutional privilege (Callf. Const. Art. I, I 13). It 

would therefore be possible to accept and to enact Rule 7 as 

legislation in this State and at the same time to reject and 

refuse to enact any or all of the U.R;S. provislons or any 

comparable provlSions concerning the prl vllege against self­

incrlllinatlon. The effect of this course would be to leave intact 

c: all of the current rules and principles respectlng the privilege 

c 

insofar as such rules and principles are (as IIOSt of them are) 

deduced from Art. I J § 13. 

This course, we say, would be possible. This is not, however, 

the necessary course. There is open to us the alternative of a 

statutory affirmation of the privilege consistent with Art. I, 

§ 13 and in the form of an exception to the general statutory 

abrogation of privileges (Rule 7). 

It follows from the foregoing observations that in evaluating 

the U.R.E. Rules respecting privilege vs. self-incrimination, 

we should bear in mind that in a State like California having 

the constltutional privilege the U.R.E. incrimination Rules are 

not a necessary part of the U.R.E. scheme. Conceivably, even 
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if we adopt the D.R.E. Rules in general it might be the part of 

wisdom to omit the incrimination Rules. It follows, too, that. 

if it is deemed the part of wisdom to propose any or all of the 

incrimination Rules, we must be prepared to support the con­

stitutionality of the same to the extent that what is proposed 

would be other than a mere legislative declaration of existing 

constitutional doctrine. 

As we proceed with this study we shall discover that .!2!! 
of the D.R.E. incriaination Rules would, if enacted in this 8tate, 

r 
constitute mere legislative declarations of what our courts have 

held to be the meaniDg and intent of Art. I, I 13. In a few 

instances, however, '18 shall encounter areas in which the D.R.E. 

provisions would contravene Art. I, " 13 as construed by our 

courts. We shall also encounter a few areas in which our courts 

C have not had occasion to rule. 

~ - . 

We shall develop the study by considering the Rules in 

question in their numerical order (with minor variations). We 

shall note as to each Rule or subdivision thereof whether it 

clearly declares or departs from existiDg law or whether it 

covers an area in which existing law is unclear or undecided. 

In the end and after reviewiDg the Rules we shall attempt to 

formulate a recommendation respectiDg them. 

RULE 23 

Rule 23, subdivision (1) - Accused's Privilege. 

Rule 23 (1) provides: "Every person has in any crilllinal 

action in which he is an accused a privilege not to be called as 

C' a witness and not to testify."l 
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Cal. Con.t. Art. I, I 13 provide. in part as follows: 

" • No person shall be • • • c~lled, in any criminal ca.e, • • 
to be a witness against himself." 

Note that 23 (1) explicitly embrace. both a' privilege "not 

to testify" and a privilege "not to be called a8 a witne ..... 

The latter privilege is not directly and explicitly stated either 

in Art. I, • 13 or in any of our statutes. However, certain of 

our statutes have been construed as forbidding ·the prosecution 

to call defendant. These statutes and this ,construction are 
. 2 

revealed in the following excerpt fro. People v. Ta1le: 

"It is ••• perfectly clear that, unless a 
defendant requests the privilege of testify-

. inc, he is incowpetent as a witness J and 
that the prosecution haa no lega1,right to ask 
hi. to testify. In this state, there is an 
express statute that provides that those 
accused of criM are coapetent aa wito .. ses 
only at their own request and Dot otherwise. 
This statute was first pas." in 1885. ••• 
section [one] provides: 'In tile trial of or 
examination upon all indiot.ents, cOllPlaints, and 
other proceedings betore any Court,. IaClstrate, 
Grand JUry, or other tri1nuaal,.agaiaat p8l'll0" 
acoused or charged with the co_tssion of cr1aes 
or offe__ the persOD so accused or chupd 
shall, at hIs own request, but Dot otllerw1ae, 
be deemed a'cowpetent wit .... ; the credit to 
be given to his testiaony beinl: lett ,solely 
to the jury, under theiDlltructions of the 
Court, or to the discrill1natioa of the llagistrate, 
Grand JUry, or other tribunal before .ich such 
testimony lII&y be glven.' 

Section two as or1irlnally enacted, aDd aa it 
DOW readS. provldes; 'Nothi .. herelD coatained 
sball be ooaatrued .. coapel1iDl any .uch person 
to te.tify. f 

This statute ••• ball never been repealed •••• S 
This type of statute is oa.aon to the federal 
goverDMnt and to unJ .tates. The purpose of 
such .tatutes was to abroaate, in crillina1 
c .... , the original c..aon 1a. rule that II&de 
tbe accused incompetent as a .it .... even on 
his own behalf. 
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Professor Wigmore interprets statutes such 
as the • • • one here involved as forbidding 
the calling of the accused by the prosecution. 
He states (vol. 8, 3d ed., p. 393): 'By the 
express tenor, in most jurisdictions, of the 
statute qualifying the accused, he is declared 
to be a competent Witness "at his own request, 
but not otherWise" ••• Whether this form of 
words was chosen With a view to its present 
bearing can only be surmised; but its eVident 
effect is to forbid the calling of the accused 
by the prosecution. ,,,4 

We conclude that present California law is in accord with 

Rule 23, subdivision (1).5 

Rule 23, subdivision (3) - Requiring accused to exhibit body or 

engage in demonstration at the heariy. 

This subdiviSion is as follows: 

"(3) An accused in a cr1ainal action has no 
pri vllege to refuse, when ordered by the judge, 
to submit his body to examination or to do any 
act in the presence of the judge or the trier 
of the fact, except to refuse to testify." 

California law seems to be in accord with the principle stated 

in this subdi"ision. Thus it has long been settled that upon the 

trial of the accused ordering him to stand for identification is 

not "compelling the defendant to become a witness against himself 

in any respect Within the meaning of the constitutional provision."a 

By analogy, it would seem no violation of defendant's privilege 

to order him to "subait his body to examination" in the sense 

of 23 (3) (e.g., to roll up his sleeve so that judge and jury could 

see tatoo marks or scars) or "to do [an] act" in the sense of 

23 (3) (e.g., walk across the courtroom so that judge and jury 

could see that he l1aps). AI though no direct local holdings have 

been found other than the standing-for-identification cases, it 

seems reasonable to assume that considering the view California has 
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taken of the scope of the privilege in out-of-court proceedings 

(see pp. 22 - 38 infra) California:·would agree wita the l1m1tations 

upon in-court privilege stated in subdiVision (3). Some cases -

though not directly involving the scope of the in-court privilege -

quote the following from Wigmore with apparent approval: 

"Looking back at the history of the privilege 
• • • and the spirit of the struggle by which 
its establishment caae about, the object of 
the protection seems plain. It is the eaploy-
ment of legal proce •• -tdO~j~fcijf1~iiiriffil 
~r80D's own li~ an a t, 
WhICh *11 thus1iake the place of other evidence. 
• • • 

In other words, it is not _rely any and every 
compulsion that is the kernel of the privilege, 
in history and in the constitutional definitions, 
but • The one idea is as 

"I f an accused person were to refuse to be 
rellOved from the jail to the court-room for 
trial, claiming that he was privileged not to 
expose his features to tbe witnesses for 
identification, it is not difficult to conceive 
the judicial reception which would be given to 
such a claim. And yet no less a claim is the 
logical consequence of the argument that has 
been frequently offe~d and occasioaally 
sanctioned in applying the privilege to proof 
of the bodily features of the accused. 

I~he limit of the privilege is a plain one. 
From the general principle • • • it results 
that an inspection of the bodily features by 
the tribunal or by witnesses caanot violate the 
privilege, because it does not call upon the 
accused as a witness, i.e. upon his testimonial 
responsibility. That be may in such cases be 
required somet!Jaes to exercise .uscular action-­
as when he is required to take off his shoes or 
roll up his sleeve--is immaterial,--uD!ess all 
bodily action were synonymous with testimonial 
utterance; for, as already observed ••• , not 
compulsion alone is the component idea of the 
privilege, but testilllOnial coapulsion. What is 
obtained from the accused by such action is not 
testimony about his body, but his body itself 
• • • • Unless some attempt is made to secure 
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a communication, written or oral, upon which 
reliance is to be placed as involving his 
consciousness of the facts and the operations 
of his mind in expressing it, the demand made 
upon him is not a testimonial one. • • • 

Both principle and practical good sense forbid 
any larger interpretation of the privilege in 
this application. "8 

Rule 23, subdivision (4) - COIIIIlent on Accused's Exercise of 

Privilege. 

Rule 39 provides in part as follows: "Subject to paragraph 

(4). Rule 23, if a privilege is exercised not to testify ••• , 

either in the action or with respect to particular matters, • 

the judge and counsel may not comment thereon, no presumption 

shall arise with respect to the exercise of the privilege, and 

the trier of fact may not draw any adverse inference therefrom 

• • 

• • • ." Generally, then, under Rule 39 there is to be no comaent 

and there is to be no inference at the trial based upon the exercise 

of a privilege during such trial. Bowever, paragraph (4) of 

Rule 23 gives us the following exception to the general rule of 

Rule 39: 

"If an accused in a criminal action does not 
testify, counsel may comment upon accused t s 
failure to testify, and the trier of fact may 
ua.,·aU &'8asoadle iderell<l88 therElfrom." 

Calif. Const. Art. I J § 13 provides in part as follows: 

". • • in any criminal case, whether the defen­
dant testifies or not, his failure to explain 
or to deny by his testimony any evidence or 
facts in the case against h1a .ay be COJIIIIented 
upon by the court and by COUDHl, and may be 
considered by the court or the jury. • • ." 

Now there may be several important, substantive differences 

c: between the comment-inference scheme set up by Rules 39 and 23 (4) 
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and that provided by Art. I, § 13 and our decisions thereunder. 

Let us explore these possible differences by considering the 

hypothetical cases,~ch follow: 

Case Ol',e: Criminal action. Defendant does 

not testify. In charging jury judge comments 

on defendant's failure to testify and instructs 

jury they mey consider same. 

Clearly Art. I. § 13 pe1'llits comment by the court. On the 

other hand it may be that the V.R.E. - either designedly or 

fortUitously - prohibit such comment. As we noted above Rule 39 

provides in part that:' "Subject to paragraph (.0:.). Rule 23. if a 

privilege is exercised not to testify • • • the judge • • • may 

.!!2! comment thereon • • ." [italics added] Rule 39 thus sets up 

a rule of no-comment by judge save as such comment may be permitted 

c: by 23 (4) and turning to 23 (4) we find that it refers only to 

comment by counsel. Whether it was the intention of the V.R.E. 

draftsmen thus to prohibit court-comment may be doubtful. Their 

commentary on 23 (4) - which follows - seems to us to be somewhat 

equivocal: 

c 

"The right of comment upon the accused' s 
failure to testify is here limited to comment 
in argument of counsel • • • while these rules 
do not cover comment by the judge. the right 
of comment by counsel seems to be so closely 
related to the considerations of admissibility 
as to require notice here. It 

The doubt whether the V.R.E. provisions prohibit court-comment 

creates in turn doubt as to the constitutionality of such provisions 

if adopted as legislation in this State, for, as pointed out above. 

Art. I. § 13 clearly permits such comment. note that our 
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constitutional provision is not one simply and solely empowering 

the legislature to provide for comment (If it were the legislature 

could provide for lesser comment than the constitution authorizes 

but, of course, not for more). The Constitution itself sets 

forth the rule as a self-executing provision not requiring 

implementing legislation. Since the constitutional provision is 

of this character, legislation more restrictive of comment than 

that specifically stated to be valid in the constitution would be 

void to the extent that it is more restrictive. 

Case lfwo: Bunco charge against defendant. 

Alleged victim Evans testifies in detail to 

transactiOns with defendant. Dsfendant testifies 

he did not know Evans and never saw Evans until 

after the present charge against defendant. 

Defendant does not otherwise deny the various 

transactions to which Evans testified. In S1maing 

up to jury D.A. comments upon defendant's failure 

to deny Evans' testimony point by pOint. 

The case stated is people v. lIayen,9 in which the D.A. 's 

COIIIIII8nt was approved on the following grounds: 

"All [defendant] testified to was that he 
did not know Evans and that he never saw him 
until long after the time of the alleged 
offense. This was equivalent to denying that 
he had any of the transactions with Evans 
testified to by witnesses for the prosecution. 
To test his denial of acquaintance with Evans 
it would be proper cross-examination to question 
him as to every alleged transaction claimed to 
have occurred between him and Evans •••• 
We see no reason why on such testimony, wi thin the 
scope that may be covered by cross-exaaination. 
COIIIIII8nt should not be II&ds as to the unsatis­
factory nature of the defendant's testimony 
and the degree to which it fails to satisfactorily 
meet the testimony for the prosecution for which 
it was offered as a denial. 
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'If the defendant in a criminal action volun­
tarily testifies for hiaSelf, the same rights 
exist in favor of the state's attorney to 
comment upon his testimony, or his refusal to 
answer any proper question, or to draw all proper 
inferences from his failure to testify upon any 
.aterial matter within his knowledge, as with 
other wi tnesses.' • • • " 

Bow would this case be decided under the U.R.E.? note that 

the D.A.'s comment could not be justified under 23 (4) for that 

in terms is applicable only "if an accused in a criJIinal action 

does not testify." llevertheless the propriety of the ca.aent could 

be deduced by holding that Rule 39 (the general no-c0a.8nt Rule) 

is .!!!applicable. This Rule in terms forbids comment only "if a 

pri vilege is exercised". Here it could be plausibly held that 

defendant's election to testify by way of general rather than 

specific denial was not the "exercise" of a "privilege" (self­

incrimination or any other) in the sense of Rule 39 and hence the 

general rule of no-comment is !!8Pplicable. 

What, however, is the situation if defendant's refusal to 

testify to a matter is expressly put on incrimination grounds and 

the court sustains the claiJI and the D.A. comments? This is our 

Case Three which follows: 

Case Three: Robbery. Defendant testifies 

that on a date following the alleged robbery 

officers visited defendant's San Francisco 

hoteli that defendant then left San Francisco 

and returned at a much later date. On cross-

examination defendant is asked as to places he 

visited while absent from San FranciSCO. 

Defendant claims incr1llinat10n privilege. It 
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appearing that defendant was on parole and 

that departure from the State would make him 

a parole violato~ defendant's claim is sustained. 

Query: 'WOuld f)OJIDIIent-an this eseatcise of'privUege be proper 

todan The ~'toctJle-QU8rj' 18,.we believe, "Yes". OUr 

author! ty is People v. R1chardeon.10 There the precise question was 

whether. the court i though not· 'requeillted; erred lD faill:ng ·1:o:iiiilltruct 

the jury not'to draw any·unfavorablefnfereace;agaiziet'defeDdaJtt·frca 

his claim of privilege. In holding as follows that the charge 

should DOt have been g1 yen the court, by dictum, indicates that 

inference (and presumably comment) would have been proper under 

the circumstances: 

"[T]here was no error here in failing to give 
an instruction that DO unfavorable inference 
to defendant could be drawn fro. his claia of 
the privilege against self-incrimination when 
testifying as a witness in bis own behalf. 
In People v. Ada-son, 27 Cal. 2d 478 [165 P.2d 
3), an accused failed to take the stand and 
explain evidence introduced against him •••• 
With respect to the weight which the jury could 
give to the fact that the defendant failed to 
take the stand, • • • the court said: 'The 
failure of the accused to testify becomes sig­
nificant because of the presence of evidence 
tbat be might "explain or to deny by his 
testimony" ••• , for it may be inferred that 
if be had an explanation he would have given 
it, or that if the evidence were false he 
would bave denied it.' ••• 

[I)f it appears froathe evidence that defend­
ant could reasonably be expected to explain 
or deny evidence presented against him, the 
jury may consider his failure to do so as tend­
ing to indicate the truth of such evidence and 
as indicating that among the inferences that 
may reasonably be drawn therefrom, those unfavor­
able to the defendant are the .ore probable.' 
These inferences which the jury may draw with 
respect to evidence when the accused fails to 
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-take the stand are equally probative and no 
more subject to any constitutional prohibition 
when the question involves the defendant's 
claim of privilege as a witness. 

It should be noted, however, that the court 
is not deciding whether or not the trial 
court properly allowed the claim of privilege 
in view of the defendant's testimony on direct 
examination which in some instances might be 
considered a waiver of his claim of privilege." 

How would our query in this case be answered under the U.R.B. 

system? Again (as in Case Two) comment could not be supported 

by Rule 23 (4). Could it be supported (as in Case Two) on the 

ground that Rule 39 is inapplicable? Possibly so by construing 

Rule 39 as follows: (a) Rule 39 in teras applies only "if a 

privilege is exercised". (b) This means validly exercised. 

(c) Here there was DO valid exercise Since under Rule 25 (g) 

defendant had waived his privilege. 

Even under this interpretation of Rule 39, deducing the 

conclusion that coJlllllent in Case Three is pe1'llissible under the 

U.R.E. is a roundabout and doubtful process, whereas under Art. I, 

§ 13 the approach is direct and clearly points to the conclusion 

that comment is proper. 

It appears from the foregoing discussion that to the extent 

that Rule 23 (4) may differ from Art. I, § 13 the difference may 

be that the former is more restrictive than the latter in the 

sense that 23 (4) (taken in connection with Rule 39) prohibits 

what Art. I, § 13 permits. If 23 (4) is thus more restrictive it 

would be unconstitutional if adopted in this State in the form 

of legislation. 

Art. I, § 13 seems to be a satisfactory solution of the 

problem in question. Rule 23 (4) would therefore see. to be of 
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no utility in this State and of doubtful constitutionality. We 

recommend its disapproval, 

RULE 25 

Rule 25 consists of a general rule and seven exceptions to 

that Rule. In the discussion which follows we first break down 

the general rule into several of its parts, discussing each part. 

Thereafter we consider the seven exceptions to the general rule. 

Rule 25 - General rule - witnesses in judioial proceedings. 

Rule 21i provides, in partl'aII tollows:- ";, .,'. eMl'y natural 

pel'lIOIlilas a privilege, which he may claim, to refuse to disclose 

in an action • • • any matter that will incriminate him , , ." 

In the appended footnote we recommend striking "in an action" 

and substituting therefor "in any judicial proceeding".ll In the 

discussion which follows we shall assume the amendment to have 

been made. 

This differs from Rule 23 (1) in two respects as follows: 

Firstly, 23 (l) deals only with the privilege of "an accused" in 

the "criminal action" in which he is such accused. T!I,at part of 

25 immediately under conSideration deals with the privilege of 

"every natural person" in any judicial proceeding." [Italics 

added] Secondly, 23 (l) gives the accused the privilege (a) 

"not to be called as a witness," and (b) "not to testify". On 

the other hand, 25 omits altogether the privilege Dot to be called 

and extends the privilege not to testify only to the privilege 

"to refuse to disclose matter that will incriminate". Thus under 

C 23 (1) the accused should not be called by the prosecution and if 
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(in violation of this privilege) he is so called, he still has 

C the privilege to refuse to testify in any respect whatsoever. 

c 

On the other hand, the natural persons (i.e. Witnesses in general) 

referred to in Rule 25 may under that Rule properly be called in 

any proceeding and under that Rule they may be required to testify 

to all matters save only those matters that will incriminate the •• 

These basic distinctions between the privilege of the accused 

and the privilege of other natural persons are, of course, 

recognized in California practice. (See, for example, In re 

Lemon, 15 C.A.2d 82 (1936) recognizing the distinction between 

"the status of a witness in any proceeding, civil or criminal" 

and "the status of a party defendant in a criminal proceeding 

brought against such defendant" and expounding the differences in 

the privileges accompanying each status.) 

Furthermore in California both the privilege of the accused 

and that of the ordinary witness are derived from Art. I, § 13. 

Literally and strictly construed this section would extend the 

privilege only to the defendant in a crim1nal case. The 

construction, however, has been otherwise as is revealed in the 

following excerpt from the leading case of In re Tahbel: 12 

". • • The constitution of this state has 
limited the extent to which the legislature 
may exercise its power, and has given the 
individual protection against its exercise 
by providing, in article I, section 13, that 
'no person shall be compelled in a criminal 
case to be a Witness against himself.' ••• 

The words 'criminal case,' as used in section 
13 of article 1 of the constitution, are 
broader than r criminal prosecution.' To 
bring a person within the immunity of this 
provision, it is not necessary that the exam­
ination of the witness should be had in the 
course of a criminal prosecution against him, 

16. 
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or that a criminal proceeding should have 
been commenced and be actually pending. It 
is sufficient if there is a law creating the 
offense under which the witness may be prose­
cuted. If there is such a law, and if the 
witness may be indicted or otherwise prosecuted 
for a public offense ariSing out of the acts 
to which the examination relates. he cannot be 
compelled to answer in any collateral proceed­
ing, civil or criminal, unless the law bas 
absolutely secured him against any use in a 
criminal prosecution of the evidence he may 
give •••• "13 

We conclude that that portion of the general rule of Rule 25 

examined in this section is in accord with current California law. 

Rule 25 - General rule - incrimination before governmental yencies. 

Rule 25 provides in part: It ••• every natural person has a 

privilege, which he may claim, to refuse to disclose • • • to 

• • • any governmental agency or division thereof any matter that 

will incriminate him • " • • 

This states the view prevailing genera1ly14 and in California. 

Thus, for example. a person possesses the privilege to refuse to 

incriminate hiaSelf in a hearing held by the Senate Interim 

Committee on Social Welfarel5 or in a hearing before the 

Contractors I State License Board16 or iil:a. d.1sba'rDleot' 

proceeding. 17 

Rule 25 - General rule - incriaination before publiC officials. 

Rule 25 provides in part as follows: " ••• every natural 

person bas a privilege, which he may claim. to refuse to disclose 

• • • to a public official of this state • • • any matter that 

will incriminate him • • ." Rule 25 is based on A. L. I. Code 

Rule 203, one of the official illustrations of the latter being 

as follows: 
17. 
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"While investigating a hOmicide of A who 

was found (lead in a small room, the police 

ask 'IT whether he was present in the l'oom at 

the time of the killing. W is entitled to 

refuse to kDswer on the 8!'ound of self­

incriminl\ti~." [Italics added.] 

It seems clear that California agrees with this view of the 

privilege. As is said in the recent case of People v. Clemmans: 18 

"In California it is recognized that the privilege against self­

incrimination goes to and is with the citizen in the police 

station." 

What, however, are some of the consequences of this V.R.E.­

California view of the privilege? For instance what is the 

relation between the proposition of Rule 25 that "every natural 

c: person has a privilege • • • to refuse to disclose • • • to a 

c 

public official of this state • • • any matter that will incriainate 

him" and the propoSition of Rule 63 (8) (b) making admiuible as 

It against a' party, a statement • • • of which the party • • • has 

by words or other conduct manifested ••• his belief in ita 

truth"? Let us suppose police confront a suspect with an alleged 

confederate; the confederate .. makes a full statement acknowledging 

his guilt and implicating the suspect. Asked by the police what 

he has to say, the suspect replies "I stand on my privilege 

against self-incrimination". Logically (it seems to us) this is 

conduct indicative of belief in the truth of the accusation and 

considering only 63 (8) {b) the evidence"would'·be admiS@ibl,. 

However, under Rule 25 our suspect possessed and claimed privilege 

and under Rule 39 the claim may not be made the basis of an 

18 • 
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c 
"adverse inference". It seems, therefore, that Rules 25 and 39 

would here override 63 (8) (b) and the evidence would be 

inadmissible. 

Today we have a comparable situation in California. Our 

present counterpart of Rule 25 is our polir.e station view of the 

privilege. Our present counterpart of 63 (8) (b) is that portion 
, 

of C.C.P. § 1870 (subdivision three) which makes admissible 

against a party an "act or declaration of another, in the presence 

and within the observation of a party, and his conduct in relation 

thereto. tI· Upon the authority of People v. SimIIons19 it seellS 

clear (to us) that the case stated would be resolved in the sue 

way as UDder the U.R.E. In People v. S~ns defendant's response 

to police accusations was: "I have told you all I am goiDg to tell 

you. I have nothiDg more to say." Held: That in such cases the 

C trial judge should consider inter alia "whether [defendant's] 

conduct ... i .• ··, indicated a desire to avail himself of the rule 

against self-incrilllination,,20 and in the instant case It it is 

obvious that defendant was attempting to exercise his constitution­

al privilege against self-incrimination' and, therefore, "it was 

c 

an abuse of discretion on the part of the trial court to adllit 

the evidence.,,2l 

What, however, would be the result if our suspect had said 

nothing whatsoever? Should this be regarded as a c1aiJII of 

privilege within the rule of People v. Simmons? Possibly this is 

an open question today.22 If so, it would UsAl8e11lS likewise be 

an opeD question under U.R.B. Rulesas (8) (b), 25 and 39. In 

other words Since these U.R.E. rules do DO .ore than state the 

general principles presently prevailing (police station privilege, 

19. 
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no comment on exercise thereof, adoptive admissions) enactment 

C of these Rules would not solve questions presently open under 

presently prevailing principles. 23 

Returning to the main point of this section, we conclude 

that the principle stated in that part of the general rule of 

Rule 25 examined in this section is in accord with prevalent 

California principle. 

Rule 25 - General rule - corporations. 

Rule 7, subdivision (d) provides as follows: 

"Except as otherwise provided in these Rules 
• • • (d) DO person has a privilege to refuse 
to disclose any matter or to produce any 
object or writing • • ." 

The expression "person" is here used, it seems, in the broad sense 

including both natural and artificial persons. Hence the meaning 

C of 7 (d) is that no natural person and no artificial person has 

any privilege of the character stated unless some other rule gives 

such person such privilege. 1Iow the introductory part of Rule 25 

prescribes a privilege as to incriminating matter but vests such 

privilege only in a "natural person". Since therefore 25 does not 

extend the privilege thus stated to corporatiOns and since no 

other rule gives corporations any privilege against self-incrimina­

tion, it follows that under Rule 7 (d) corporatione have no 

privilege to refuse to disclose "any matter"evan though the 

matter be incriminating and have no privilege-to refuse to produce 

"any object or writing" even though the same be incriainating. 

ThiS, however, merely carries forward the traditional (and 

California) view that corporatiOns possess DO privilege against 

self-incrimination. 24 

20. 
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* * * * * * * * * * * 

Having completed discussion of that portion of Rule 25 which 

we have called the general rule, we now take up the seven 

exceptions to that Rule. 

Rule 25 - exceptions - subdivision (a). 

This exception is as follows: 

n(.) if the privilege is claimed in an action 
the .atter shall be disclosed if the judge 
finds that the matter will not incrillinate 
the witness; • • • tt 

Rule 25, general rule, is that "ewry natural person" is possessed 

of the privilege there stated "which he may claill". Unless we 

had exception (a) above to this general rule it might be thought 

that ewry such person could decide for hillSelf in every instance 

whether or not the privilege applied. This except10n is desirable 

therefore to IIake clear the perpetuat10n of the present practice 

of judic1al determination of the applicability of the priv1lege. 

Where procedures are available for such determination25 the judge 

decides the claiJD and is not, of course, bound by the claaant's 

protestati~ns.26 

Obserw that exception (a) in terms applies only when the 

privilege 1s claiJlled "in an action". ThiS, it seems, is too 

narrow. Today it is possible to have a witness cla1llling privilege 

and the judge denying such claim before any action 1s co_nced -

e.g., in a grand jury investigation. 21 We, of course, should wish 

to continue this practice. To do so, however, we should select 

some expression of IIIOre comprehensive import than "in an action". 

We suggest as a substitute ''In a judicial proceeding" and adv1se 

e amending exception (a) aCCOrdingly.28 

21. 
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Rule 25 ~ exceptions - subdivision (c). (N.B. we take up (b) and 

(c) in inverse order) 

Rule 25 provides in part as follows: " ••• , every natural 

person has a privilege, which he may claim, to refuse to disclose 

in an action or to a public official of this state or any govern­

mental agency or division thereof any matter that will incriminate 

him, except that under!!!!!!:!!!! ••• (c) no person has the privi­

lege to refuse to furnish or permit the taking of samples of body 

fluids or substances for analysis • " • • [Italics added) 

The language above i talicill8d seems intended to convey the 

thought that whereas no person has any privilege UDder Rule 25 

to refuse to furnish or permit the taking of ,the samples, such 

person may have a privilege of refusal on ,some,other basis. ThUs 

the CommiSSioners speak as follows in their commeut on 25 (c)~ 

" • '. • ReSistance to the forcible extraction 
of body fluids is not justified onth8 ground 
of privilege against self-incr:l.m1natlon, but 
Ilay be warranted on the ground of 'vl~lation of 
the right of personal iJlmuDi ty • if proper 
safepards, such as superdsion by a, phYSician, 
are DOt provided. The rule c:kies DOt atteapt 
to solve ~hat constitutional question, but 
lim1ts its application strictly to the privilege 
against salf-incrimination. A sample of spittle 
or a saaple of stomach contents may be equally 
incriminating and they are on the saae ground 
under this rule. But the tak1ng of the sample 
from the stomach by atoaach pump aay be v1ewed 
very differently from the other when 1t comes 
to the qu.st10n pf safeguards to be taken to 
aasuze DOn-violation of the right of secur1ty 
of one's person." 

Recent California cases approach the problem of forcible 

seizure of body substances in the same way, accepting the view 

that the privilege against self-incrimination 1s inapplicable. 

C For example, in People v. Haeussler. 29 (a case of blood extraction 

22. 
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from defendant while defendant QS unconscious) tbe court spoke 

e in part as follows: 

c 

c 

"[TJhe privilege is guaranteed by the 
Constitution of this state, which declares 
that '[n]o person shall ••• be compelled, 
in any criminal case, to be a witness 
against biaself.' (Cal. Const., art. 1, § IS.) 
••• 'Wigmore, in an exbauative and scholarly 
discussion of the history and policy bebind 
the provision of tbe federal Constitution, 
which is substantially the same as the 
California aandate, concludes tbat the object 
of the protection "is the employment of legal 
process to extract from the "Hrson' s own llJ!! 
an admission ot h1sliUl'l'f~ ~~ i1ll"""fJius 
take the place of otber evidence~ • • • 

'''In other wordS, it is not merely any and 
every compulsion tbat is tbe kernel of tbe 
privilege, in history and in the constitution­
al definitions, but testimonial cO!!!pUlsion.'" 
• • • 
Evidence is not obtained by test1Jaonial com­
pulsion where it consists of a test of blood 
taken from an accused. It is not a COI'PPlnica­
tion from tbe accused but real evidence of 
ultimate fact in issue--the defendant's 
physical condition. • • • 

S1a1larly, real evidence obtained from a 
defendant's stomacb by use of an emetic is 
not violative of the privilege against self­
incrimination. Despite contrary 8UgIestions, 
the majority of the court in the Rochin case 
did not rest its reversal of the conviction 
upon tbat ground. (See the concurring opinions 
of Justices Black and Douglas, 342 U.S. 165, 
174, 177.) ••• " 

Consider also the following from People v. Duroncelay:30 

"We are of the opinion tbat the only reason­
able conclUSion permitted by the testimony 
of Riggs and the nurse who assisted bill in 
taking the blood sample is that, wilen aske.d 
for his permission, defendant made DO verbal 
response to indicate whether he consented or 
refused. Because of defendant's condition, . 
it would have been extreaely difficult for 
bim to give an answer, but, when the D1Q:'se 
approached hi. with the needle, he reacted 

23 • 
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by withdrawing his arm. Under the circUlll­
stances, a finding that defendant consented 
is unwarranted, and we must therefore deter­
mine whether the results of the blood test 
were admissible in the absence of defendant's 
consent to the taking of the sample. 

It is settled by our deciSion in People v. 
Haeussler, 41 Cal. 3d 253, 257, Z60 -p. 3d 
8, that the admiSSion of the .vidence did not 
viol at. def.ndant's priv~lege against self­
incrimination because th. privilege relates 
only to testimonial coapulsion and not to 
real evidence. We also held in the Haeussler 
case that the taking of the defendant's blOOd 
for an alcohol test in a medically approved 
manner did not constitute brutality or shock 
the conscience and that, therefore, the .s.fend­
ant had not be.n denied due pX'oceB8 of law 
under the rule applied in llodlin v. 
of .• 343 U.S. ltiS, 7Z S. ~- , 

• • • 
The qu.stion remains as to whether the taking 
of def.ndant's blood constituted an UDreason­
able search and seizure in violation of his 
constitutional rights. • • • 

It is obvious from the evidence that, before 
the blood sample was taken at the request 
of the highway patrolman. there was reasonable 
caase to believe that def.ndant had committed 
the felony of which he was collvicted, and he 
could have been lawfully ~ested at that 
time •. Pen. Code, • 83~. • •• Where there 
are reasonable grounds for an arrest, a reason" 
able' search of a person and the area under 
his control to obtain evidence against him is 
justified as an incident to arrest, and the 
search is not unlawful. merely because it 
pr.cedes, rathertban follo_, the arrest •••• 
Under the cirCUllBtances, a search, for eXUlPle, 
of defendant's pockets or his automobile to 
obtainaddition~ evidence of the offense 
would have beeD proper,' regardl.ss of whether 
he consented thereto. The question to be deter­
ained here is whether tb. taking. of a saaple 
of his'bloOd for an alcohol test was a .atter 
of such a different 'character that it must 
be' "garded as an unreasonable search and 
seizure.. •• • . 

We conclude that there was no violation of 
defendant's rights aDd that the results of 
the alcohol test were properly admitted in 
evid.nc.... . 

24. 
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This approach seems to be precisely the approach intended 

c: by Rule 25, subdivision (c), namely, the privilege against 

self-incrimination is inapplicable and in and of itself is there­

fore not basis for excluding the evidence. However, Rochin 

doctrines or Cahan doctrines or both may make the evidence in­

admissible. Therefore in screening the evidence we lar the 

privilege aside end proceed to decide the problem on the basis 

c 

of the other doctrines. 

Our conclusion is that subdivision (c) of Rule 25 is in 

accord with California law. 31 

Rule 25 - exceptions - subdivision (b). 

Rule 25, subdivision (b) is as follows: 

". • • every natural person has a privilege; 
which he may claim, to refuse to disclose in 
an action or to a public official of this state 
or any governmental agency or division there­
of any matter that Will incriminate him, 
except that under this rule, • -. '. (b) no 
person has the privilege to refuse to.submit 
to examination for the purpose of discover-
ing or recording his corporal features and 
other identifying characteristics~ or his 
physical or mental condition ••• " 

If (as provided in subdivision (c) and as held in People v. 

Haeussler and People v. Duroncelar) the privilege vs. self-incrim­

ination does ~ embrace the privilege to refuse to permit the 

taking of samples of body fluids or substances for analYSiS, it 

would seem to follow a fortiori that (as provided in subdivision 

(b» the privilege does ~ embrace the privilege to refuse to 

submi t to examination for the purpose of discovering or recording 

corporal features and other identifying characteristics or 

<: phYSical condition (see hereinafter as to mental condition). In 

25. 
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other words, the approval of the principle of (c) in Haeussler 

and Duroncelay logically suggests California's approval of the 

principle of (b) (except possibly as to mental condition). Thus 

we anticipate that California would hold today that insofar as 

privilege VB. self-incrimination is concerned a person has ~ 

privilege to refuse to give an examplar of his handwriting, as 

in People v. BJaith-or to give an impression of his fingerprint, 

as in People v. Jones~3 or to submit his arm to examination for 
34 

hypodermic needle scars as in People v. Salas, or to submit his 

hand for examination under an ultraviolet ray machine as in 

People v. Irvine~5 or to submit his private parts for exaaination 
36 for venereal disease as in People v. Guiterez, or to submit his 

private parts for examination for the presence of fecal matter 

thereon as in People v. IiIorgan.37 l1e hasten to concede that in 

all of the cases just cited there was consent by the suspect. 

none of these cases, therefore, raises the problem of 25 (c); 

naaely, whether there is a privilege vs. self-incrimination to 

refuse to consent. However, we maintain that under the logic of 

Haeussler and Durancelay, there is no such pri vllege. Our 

position is (we believe) supported by the following from People 

v. Robarge.38 

"Defendant further contends that the action 
of the police in placing dark glasses on him 
at the time he was identified • • • at the 
police station was in violation of his 
constitutional rights. • • • Defendant relies 
solely on Rochin v. California (1952), 342 
U.S. 165 [12 S.ct. 205, 96 t.ld. 183, 25 
A.L.R.2d 1396}, in support of his contention 
that he was deprived of his constitutional 
rights. That case was extensively reviewed 
in People v. Haeussler, • • • where this court 

26. 
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stated ••• 'In brief, the Rochin case 
holds that < brutal or shocking force exerted 
to acquire eVidence renders void a con­
viction based wholly or in part upon the use 
of such evidence. I In the present case 
there is no evidence whatsoever of brutality 
or shocking conduct. In fact, there is nothing 
to show that force was used when the glasses 
ware placed upon defendant, and, for all that 
appears, he may have consented to what was 
done. "39 

Bere, to be sure, the court does suggest as a possible 

rationale the theory of consent but that is an alternate (and 

apparently secondary) theory to the principal theory which seems 

to be: (1) No privilege va. self-incriaination is applicable, 

but (of course) (2) Rochin principles are applicable. 

In the foregoing discussion of 25 (b) wa have purposely 

omitted the following italicized portion: 

"(It) no person has the privilege to refuse 
to submit to examination for the purpose 
of discovering or recording • • • his • • • 
mental condition." [Italics added] 

What is the meaning here of "mental condition" and what is 

the meaning of "exaaination"? The expression "mental condition" 

is, of course, a very broad term. In one sense of the term it 

includes consciousness of guilt. Manifestly, however, the 

Commissioners do not use the term in this sense, for if "mental 

condition" includes consciousness of guilt subdivision (b) to 

Rule 25 wholly negates and nullifies the Rule itself. Probably 

what the Commissioners intend by the term is mental condition in 

the sense of sanity or insanity. At any rate we shall discuss 

their proposal on the basis of that assumption. We assume, too, 

that they mean by "examination" something more than just observa-

<:> tional examination and that that something more is interrogation. 

Z1. 
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Unless "examination" includes interrogation the Collllllissioners' 

<:: proposal is simply a declaration that the privilege does not 

insure privacy and freedom from observation - a proposition so 

obvious that the Commissioners would scarcely be suggesting it 

c 

c' 

as a legislative enactment. We think, then, the proposal is 

this: The privilege vs. self-incrimination does not e.brace a 

privilege to refuse to answer questions relevant to the examinee's 

sanity or insanity, except, of course, that under Rule 23 (1) 

the accused has the privilege not to be called as a witness and 

not to testify upon his trial as such accused. 

Cal1fornia law seems to be in accord with the proposition 

just stated. Let us take note first of the exception stated 

immediately above (that the accused does possess privilege at 

his trial not to be called and not to testify in re his sanity). 

Penal Code I 1026 provides in part as follows: 

"When a defendant pleads not guilty by reason 
of insanity, and also joins with it another 
plea or pleas, he shall first be tried as if 
he had entered such other plea or pleas only, 
and in such trial he shall be conclusively 
presumed to have been sane at the time the 
offense is alleged to have been committed. If 
the jury shall find the defendant guilty ••• 
then the question wbether the defendant was sane 
or insane at the time the offense was committed 
shall be promptly tried, either before the 
same jury or before a new jury, in the dis­
cretion of the court. In such trial the jury 
shall return a verdict either that the defend­
ant was sane at the time the offense was 
comaitted or that be was insane at the time 
the offense was co.aitted. If the verdict 
or finding be that the defendant was sane at 
the time the offense was comaitted, the court 
shall sentence the defendant as provided by 
law •••• n 

Clearly defendant possesses his normal privilege against 

self-incrimination upon the trial of the sanity issue. As is 

L __ 
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40 said in People v. Lamey: 

"It is declared in the Constitution of 
California, article I, section 13, that 
no person shall be compelled, in any 
criminal case, to be a witness against him­
self. In this case, under the plea of not 
guilty, the effect of the verdict in.each 
instance was that the defendant had committed 
the acts which, if committed by a sane person, 
would make him guilty of the alleged crimes. 
For the purposes of that verdict be was pre­
sumed to be sane, but under his plea of not 
guilty by reaSon of insanity, the question 
of his status and responsibility as a 
criminal remained open and undetermined. 
That he was a crillinal, and subject to punish­
ment, was not yet established. Under the 
second plea, that issue was to be tried 
separately, but it was all in the same case. 
The second verdict, equally with the first, 
was necessary before a judgment of conviction 
could be rendered. Under the former practice. 
when the defendant relied upon his right to 
introduce evidence of insanity as part of his 
defense, it was well understood that the 
state had no right to cOEpel the defendant 
to give testimony as a witness, even upon 
that issue. We do not perceive that his 
rights in this respect are in any way dif­
ferent under the new practice. The change 
is only a change of procedure; it does not 
affect a substantial right, and it does not 
take away any constitutional right or immunity. 
In Peo~le v. 206 Cal. 35 [213 Pac. 
767, '-2], . was tried on his plea 
of not guilty, and then under his plea of not 
guilty by reason of insanity, as provided by 
the present law. (Pen. Code, secs. 1016, 1020, 
1026. ) The jury found against him on both 
pleas. On appeal from the judgment, defend­
ant contended that the provisions of the 
state Constitution guaranteeing a public and 
speedy trial to one accused of a criae 'means 
one speedy and public trial and no more.' To 
'iJiIs the Supreme Court responded: 'The trial 
had by the defendant, under the present law, 
amounted to one trial, and no IIOre.' The 
very reasoning which sustains the present pro­
cedure, at the same time preserves 1:0 the de­
fendant all of his rights of defense. Among 
these rights, saved to the defendant under the 
Constitution, is the right of i..unity from 
being colllpelled, in any criainal case, to be a 
witness against himself." 
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The same result, it seems, would follow under Rule 23 (1) 

c: to which Rule 25 (b) is, of course, subject. 

c 

What, then, is the situation respecting pre-trial or out-of­

court sanity examinations? The earliest case seems to be People 

v. Bundy,4l The facts and holding are indicated by the following 

excerpt: 

"The ground mainly urged for reversal is 
tbat the trial court imprOperly allowed 
two doctors called as witnesses by the 
district attorney to give their opinions 
on the question of defendant's sanity •• 
• • At the time of the second examination 
by Dr. Reynolds and the examination by Dr. 
Orbison defendant had counsel, and they were 
not notified that any examination was to be 
had and had no knowledge thereof. Defendant 
was in custody, confined in the county ja11, 
where the examinations were had. Be was in­
f01'll8d by Dr. Orbison prior to his examination 
that he, Orbison, was employed by the district 
attorney to make an examination • • • • 
Defendant made no objection whatever to being 
examined at any time, and conversed very 
freely with each of tbe doctors. The claim 
of counsel is that by allowing the doctors to 
give their opinions based upon their examina­
tions, defendant was compelled to be a witness 
against htmself, in violation of section 13, 
article I of tbe constitution, which provides 
that 'No person shall ••• be compelled in 
any criminal case to be a witness against him­
self ••• ' ••• It may freely be admitted that 
in view of this provision, one accused of 
crime may not be ~lled to divulge to 
another, to be use~ that other as basis for 
his testimony on the trial, facts which he bas 
a right to hold secret. Whether one accused 
of crime can properly be compelled to submit 
to an examination by medical experts for the 
purpose of determining wbether or not be is of 
sound lIind, is a question that it is not 
necessary to discuss here. There is nothing 
in the constitutional provision relied on that 
prohibits such a person fro. furnishing evidence 
against htmself if he choOses to do so. Be 
shall not be ~lled to do so, but whatever 
fact be lIay diCOse without force or compul­
sion of any kind, or whatever testimony he 
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may voluntarily give is not within the 
inhibition. • • • No decision brought to 
our attention holds to the contrary. And 
with special reference to exaainations for 
the purpose of ascertaining whether an 
accused is of unsound mind, it is said in 4 
WigJllOre on Evidence, sec. 2265, that 'the use 
of the accused's utterances for forming a 
witness' opinion as to sanity is a dubitable 
case only when compulsion has been resorted 
to.' Perhaps utterances induced by fraud 
might likewise fall wi thin the dubitable 
cases. In the case at bar an appellate court 
would certainly not be warranted by the 
record in holding that any force or coapulsion 
was used, Or that the accused did not volun­
tarily submit to the examinations. There 
was nothing in the nature of fraud on the 
part of the medical "n, the authorities or 
anybody else. The fact that defendant's 
counsel were not notified of the proposed 
exaainations and had no knowledge thereof in 
no way affects the question of the adaissi­
bUity of the evidence coaplained of. There 
is nothing in the In that JUkes notice or 
knowledge to cOUllsel essential to a voluntary 
disclosure of facts by an accused person •• 

" • • 
Here our question (i.e. compulsory examination) is not 

reached for decision but the court seemingly accepts Wigmore's 

suggestion that the question is "dubitable". 

In 1929 the Legislature added I 1027 to the Penal Code which 

section provides in part as follows: 

''When a defendant pleads not guilty by 
reason of insanity the court IllUst select 
and appoint two alienists. at least one of 
whom IllUst be from the medical staffs of the 
state hospitals, and may select and appoint 
three alienists, at least one of whom auet 
be selected from such staffs, to examine the 
defendant and investigate hi. sanity. It is 
the duty of the alienists so selected and 
appointed to examine the defendant and in­
vestigate his sanity, and to testify, when­
ever 8WIIIIIOned, in any proceeding in which 
the sanity of the defendant is in question • 

tI • • • 
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The next case to be noted - People v. Strong42 was decided under 

C this section. The facts and holding are indicated by the follow­

ing excerpt: 

c 

c 

"Defendant was accused of robbery ••• and, 
standing mute, a plea of 'not guilty' was 
ordered entered • • • On December 9th he 
appeared with the public defender as counsel 
and entered an additional plea of 'not guilty 
by reason of insanity' • • • The trial of the 
issues raised by the pleas 'not guilty' result­
ed in a verdict of guilty • • • whereupon the 
same jury was sworn to try the issues raised 
by the last pleas entered, which resulted in 
verdicts finding the defendant sane at the 
time of the commission of the offenses 
charged ••• 

It appears that the court, under Section 1027 
of the Penal Code, appointed Dr. Benj amin 
B1aDk and Dr. Martin Carter to examine defend­
ant and that Dr. BlaDk was called as a witness 
by the district attorney and testified that in 
his opinion the defendant was sane • • • • 
It is the contention of appellant • • • that 
said section 1027 • • • in effect compels 
a defendant to give evidence agaiQSt himSelf 
••• in violation of ••• section 13, 
article I, of the CaliforniaConstitation ••• 

We fail to see any merit in the contention that 
under section 1027 a defendant is compelled 
to be a witness against hllllself. Nothing in 
the section COIIIPEIls hllll to submit to an eXIIIII­
ination. If he does so the action is purely 
voluntary. To assert his constitutional 
rights all that is required is for him to 
stand illite, and possibl" also, to refuse to 
permit the examination, when the appointed 
expert undertakes to proceed; and whether he 
does so or not there is no compulsion." 

Here again (as in People v. Bundy) we fail to reach our 

question of compulsory examination because P.C. § 1027 is con~ 

strued as not requiring such compulsory examination. Here, how­

ever, we do have a sugpstion in terms of constitutional right 

of the right to stand illite and refuse to permit the examination. 
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c 
Our next and final case is People v. French'l3 The facts 

C and holding are indicated by the following excerpt: 

c 

c 

"Another of appellant's contentions is that 
the court committed reversible error by 
the admission of the proceeding had before 
the judge which arose out of the refusal of 
defendant's counsel, participated in by the 
defendant himself, to permit the alienists 
appointed by the court to examine the defend­
ant under the authority of section 1027, 
Penal Code, • • • 

The three alienists selected by the court 
attempted to comply witb tbe provisions of 
said section before the case came to trial 
but were aet with refusal on the part of tbe 
defendant on the advice of counsel to submit 
to any examination or answer any questions 
propounded by sald alieD1sts or to cooperate 
with sald alienists in any respect whatsoever 
on the grounds that the statute compelled the 
defendant to be a witness against h1lllself and 
was in violation of article I, section 13, 
of tbe state Constitution • • • • 

All efforts baving falled, the matter was 
brought before the trial judge by the district 
attorney with the defendant's attorneys, the 
defendant and the district attorney being 
present. After discussing the matter at soae 
length with the court, counsel for the defeDse, 
with the approval of the defendant, definitely 
stated that they would ignore any order aade 
by the court requiring the defeDdant to subm1 t 
himself to a phySical or mental test bearing 
upon his plea of not guilty by reason of 
insanity • • • • 

The introduction in evidence of the transcript 
of the proceedings had upon the COJIplalnts of 
the alienists that they had been denied by 
defendant's counsel the privilege of examining 
into his mental condition was opposed by his 
counsel on all pertinent grounds and after its 
admission a action to strike all reference to 
the proceedings was deDied. 

Appellant cites Pe0tle v. stro;S' 114 Cal. App. 
522 [300 Pac. 84J,0 the poln that section 
1027, Pabal Code, dOes not compel the defendant 
to submit hiaSelf to an examination and if he 
does so his action is parely voluntary • • • • 
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c 
Whether a statute requiring that a person 
who enters a plea of confession and avoidance, 
such as insanity, shall submit to the exam­
ination provided by section 1027, Penal 
Code, under penalty that if he refuses to 
do so he places himself within the rule of 
the 1934 amendment of article I, section 13. 
of the state Constitution (which provides 
that if the defendant in a criminal case 
does not testify or fails to deny any evidSDQe 
or facts in the case against him, that such 
facts may be commented upon by the court and 
counsel and considered by the court or. jury), 
would. under the amendment of 1934, be held to 
be in conflict with another clause of the 
same section Which provides that DO person 
on trial in a· crlllinal case shall be required 
to be a witness against h1llself, need not 
here be decided. This IlUch is true. The 
defendant did not coaply with section 1027, 
Penal Code, and the only question before us 
for decision is wbether the introduction of 
said proceedings constituted reversible error. 
It cannot be questioned that anything done 
or said in the proceedings if relevant to 
his mental state would be adIII1ssible. The 
proceedings d1sclose that be was consciOUS 
that his mental responsibility was under in­
vestigation and that he was acting in concert 
with his counsel who were directing his 
defense and therefore constituted evidence 
as to his mental condition •••• 44 

The defendant's refUSal to give any history 
or 1Dforaation as to his alleged mental 
aUaent • • • and his refusal and conduct 
and all that he said was evidence in the case 
• • • those things that disclosed the defend­
ant' s conduct. and indicated that he II&Y have 
opposed the examination because of his fear 
of the result, were clearly admissible. as 
indicating defendant's state of mind." 

Here the end result is clear. Court appoints alienist under 

P.C. 1027. Defendant clams up. Upon trial of issue of sanity 

the fact that defendant cl81111118d up may be shown as prosecution 

evidence relative to his mental condition. The result is clear. 

but what is the rationale? It seems to us that the rationale 1s 

C that defendant'. refusal was not justified as an exercise of his 
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privilege vs. self-incrimination. It is clear that if a pre-trial 

privilege does exist defendant's claim of such privilege cannot 

be proved against defendant at the trial. 45 Hence the holding 

in People v. French that defendant's pre-trial claim of alleged 

privilege may be proved is a holding which logically negates 

the existence of the alleged privilege. The only alternative 

rationale is, it seems: .the privilege exists but (for reasons 

unknown or unstated) in this instance the pre-trial claim of 

privilege may be shown. We think the first < is the more plausible 

rationale and we think therefore that the court did (at ieast 

indirectly) decide that a statute of the kind posited in the 

opinion would be valid. 

We conclude that in allowing a person' s refusal to suai t 

to mental examination to be proved against that person the court 

C in People v. French has in effect affirmed the principle of 

25 (b) that "DO person has the privilege to refuse to submit to 

examination for the purpose of discovering or recording • • • 

his ••• mental condition." On this basis it is our opinion 

that the portion of 25 (b) just quoted would in this State be 

valid legislation not in conflict with A~~ I, § 13. 

The trend of decisions throughout the country seems to lead 

in the direction of the view of 25 (b). 

Summarizing the situation in general the Commissioners state 

that n[i]n general practice and by the majority of jurisdictions 

the practice of taking • • • mental eXUlinations is sanctioned. ,,46 

Inbau asserts: "By way of summary it may be stated that the 

deciSions involving insanity pleas have been quite uniform in 
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admitting in evidence the results of psychiatric examinations 

allegedly made under compulsion.,,47 

We do not deny that what thus seems to be the majority and 

California view presents some aspects which may disquiet strong 

advocates of privilege. Let us now note some of the objections 

that lBay be advanced and some possible asnwers to these 

objections. 

A man is in jail awaiting trial for murder. Bis defense is 

not guilty by reason of insanity. Actually the man committed 

the murder and actually he is feigning insanity. A court-appointed 

psychiatrist goes to jail to examine him. Since the man possesses 

the privilege to refuse to make statements which would tend to 

show he committed the murder, how can it be that he possesses ~ 

privilege to refuse to make statements which would tend to 

o expose his fraudulent claim of ins ani ty? 

o 

A possible answer is that a sanity test, though verbal, 

should be analogized to non-verbal conduct not within the privilege. 

For example, the subject's participation in exercises to test his 

memory, reasoning power, etc. may be equated with requiring him 

to grow a beard and wear dark glasses, put on overalls and, so 

outfitted, to display himself to an identification witness. This 

seems to be McCOrmick's view. Be argues that a sanity examination 

does not infringe the privilege because the "questions are not 

designed to elicit admissions of guilt as evidence of their truth, 

but rather to test the coherence and rationality of the subject. 

They are not used testimonially but as symptoms of abnormal it)' 

or the reverse."48 In the following passage Inbau seems to 

suggest the same rationale; 
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"It would ••• [be] desirable for the courts 

• • • to • • • [hold1 that although the 
privilege protects the accused from supplying 
any testimonial link in the chain of evidence 
to establish the conclusion that he cOmMitted 
the crime in question, it has no !pplication 
to an i~r{ as to his mental responsibility 
at the ime he act was commltte~for even 
though an accused's ultimate guilt depends upon 
his mental condition at the time of the commis­
sion of the act, a psychiatric examination has 
no bearing upon the question of whether he 
actually committed it. The reasonableness of 
this analysis is obvious when we realize that 
a psychiatric examination does not necessitate 
an inquiry into the issue of the accused 
person's guilt or innocence of the offense 
itself. An expert in mental diseases can, 1£ 
necessary, make a fairly satisfactory psychiatric 
examination by observing and interviewing an 
accused wi thou.t at any time even so much as 
mentioniDg the crime in question •. io •• "49 

Another objection which lIay be leveled against the lIajority 

view is along practical lines. Accepting the majority view that 

there is no privilege, where is the gain in discovering the mental 

condition of a recalcitrant examinee? The success of a question­

and-answer examination must depend in large part upon answers. 

What if the examinee (even though he has no privilege to do so) 

simply refuses to answer any and all questions? Is it not true 

that if the examinee is willing to cooperate he Will do so irres­

pective of whether he has a theoretical privilege and, on the 

other hand, if he is unwilling to cooperate no denial of privilege 

Will convert his unwillingness into willingness? In other words 

is not privilege !!! ~ immaterial to the objective of achieving 

a successful mental examination? In answer to which we say that 

in many cases (notably cases of sophisticated, professional law 

breakers) this is probably so. However, if there is ~ privilege 
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the examinee may properly be told this and the result in some 

C cases may be to break his silence. Furthermore, if there is DO 

privilege a court order to submit to examination (with appro­

priate sanctions for contumacy) would seem to be proper and in 

some cases aay be effective.1O 

c 

Our over-all conclusion on 25 (b) is that the subdivision in 

its entirety is in accord with current California law and we 

recoamend approval of the entire subdivision. 

Rule 25 - exceptions - subdivision (d~. 

This exception is as follows: 

"(d) DO person has the privilege to refuse 
to _ obey an order made by a court to produce 
for use as evidence or otherwise a document, 
chattel or other thing under his control 
constituting, containing or disclosing 
matter incriminating him if the judge finds that, 
by the applicable rules of the substantive 
law, some other person or a corporation, or 
other association has a superior right to 
the possession of the thing ordered to be 
produced; ••• " 

Let us suppose that D is OD trial charged with larceny of a 

watch, the property of ODe A. The pros3cutioD moves for an order 

requiring D to produce the watch for use as evidence against him. 

In support of the matioD the prosecution has A testify that A owns 

the watch and that D stole it from A. On the baSis of A's 

testimony the judge finds that (a) A has a right to the possession 

of the watch superior to D's rIght, and (b) the watch is DOW 

under D's control. The judge therefore makes an order directing 

D to produce the Watch. Under 25 (d) D has no privilege to refuse 

to obey the order even though the watch constitutes matter IncrIm-

c: inating him. 5l 
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The idea underlying 85 (d) is that, whereas D possesses 

-C privilege to refuse to obey an order requiring him to produce his 

c 

c· 

property, he possesses no such privilege respectiDg property of 

another in his custody. This idea is fortified by the folloW1Dg 

reasoniDg: A could replevy the watch from D and then turn it 

over to the prosecution. Since this procedure would not violate 

D's incrimination priVilege,52 short-cuttiDg this procedure and 

(as it were) enabling the prosecution to act in A's behalf in 

assertiDg his property right is DO violation of privilege. 

We have found DO local authority germane to this question. 

Personally we are persuaded by the logic supportiDg 25 (d) and 

we recommend approval of 25 (d). 

Rule 25 - exceptions - subdivision (e). 

This exception is as follows: 

"(e) a public official or any person who 
eDgages in any activity, occupation, pro­
fes.ion or calliDg does not have the 
privilege to refuse to disclose any matter 
which the statutes or regulatiOns governing 
the office, activity, occupation, profe88ion 
or calliDg require him to record or report 
or disclose concerning it; • • • " 

Art. I, I 13 does ~ give certain persons the privilege to 

refuse to disclose incrilllinatiDg matter under certain cirCUllStances. 

The clasSic illustration is the culpable motorist involved in an 

accident who, though culpable, must identify himself, give his 

address and the registration m'mher of his vehicle. It is well­

settled that legislation requiring such disclosures (and making 

refusal to disclose itself a cr1ae) is not an infringement of 

Art. I, § 13. 53 The leading case in this State is People v. Diller. 
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Other similar situations are suggested in the opinion in People 

C v. Diller in quoting the following with approval from a Missouri 

case: 

"Vie have several statutes which require per­
sons to give information which would tend 
to support possible subsequent criminal 
charges, if 1ntroduced in eVidence. Persons 
in charge are required to report accidents 
in mines and factories. PhySiCians must 
report deaths and their causes, giving their 
own names and addresses. Druggists must show 
their prescript10n lists. Dealers must 
deliver for inspection foods carried in stock. 
We held a law valid which required a pawDbrOker 
to exhibit to an officer his book wherein were 
registered articles received by him, against 
his objection based on this same constitutional 
provision. We held th1s to be a mere police 
regulation, DOt inval1d because there IIl1ght 
be a poss1ble criminal prosecution 1n which 
it might be attempted to use this ev1dence 54 
to show him to be a receiver of stolen goods." 

Such regulatiOns are pel'lllissible under Art. I, • 13. We 

c: should take care therefore lest in a legislative statement of the 

scope of 1ncrimination privilege we so broaden the scope that 

such regulations would be inconsistent with our legislative 

statement of privilege. That, however, is precisely what we 

would do if we were to adopt the general rule of 25 omi tUng 

c 

any exception to embrace regulations of the kind adverted to. 

25 (e) 1s therefore fashioned (in part) as an exception designed 
-

to exc!ude from th9 genera! rule of 25 r9gu!ations of the kind 

in question. 

25 (e) is based on A.L. I. Rule 207 (1) as to which the 

official comment is in part as follows: 

"Paragraph (1) of this Rule states the law 
as generally applied to matters which • • • 
dealers in intoxicants or sellers of poisons 
or habit-forming drugs are required to record, 
or to matters which persons involved in auto­
mobile accidents are directed by statute to 
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report. The required disclosure may be 
written or oral. If written. ownership 
of the document in which the required dis­
closure is recorded is illlllaterial." 

The difficulty we find with 25 (e) is this: it is so 

broadly stated that. taken literally, it includes within its 

sweep some situations in which there !! privilege under Art. I, 

I 13. For example. a county ordinance requires as follows: 

.. 'every person who resides in. is eaployed in. 
has a regular place of buSiness in, or who 
regularly enters or travels through aD1 part 
of the unincorporated territory of Los Angeles 
County, and who is a member of any COJIIIlUDist 
organiza.tion, shall register by acknowledging 
under oath and filing With the Sheriff's Depart­
ment of the County a registration stateaent 
containing the following (1) name and aD1 alias 
or aliases of the registraAt • • • (4) the name 
of all CODmnlnist organizations of which he is 
a member. , .. 

In People v. McCormick55 it was held that this ordinance 

C contraverses Art. I, I 13; yet 25 (e) is so broadly stated that 

it could be read as an attempt to deny privilege under the 

circumstances stated in the ordinance and as so read and applied 

it (1.e. 25 (e) would itself be unconstitutional •• Or consider 

c 

-
the hypo suggested by Jackson in Shapiro v. y:...!. of a statute 

requiring that "each citizen ••• keep a diary that would show 
• 

where be was at all times. with whOm he was and what he was up 

to.,,56 Or ponder McCormick'S hypo of a statutory "requirement 

that every person who kills another with firearms Sbould report 

the fact to the sheriff. ,,57 Of course, 25 (e) is not intended to 

go so far as to deny privilege in these situations (i.e. is not 

intended as a statement that such statutes would be valid). 
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c 
If the line could be clearly drawn between the valid 

c: regulations first noticed and the invalid regulations just 

mentioned and if definite words of demarcation were available 

c 

to describe the bounds we could suggest amending 25 (e). However 

we follow McCormick in believing as follows: 

rt ••• It seems ••• that the power to 
require records and reports and to exempt 
them from privilege could only be exerted 
as a means of carrying out soae other dis­
tinct governmental power, such as the power 
to tax, the power to regulate prices in an 
emergency, or the state' s police power to 
regulate activities dangerous to the health, 
safety, and morals of the cOlllllUni ty. To 
make easier the investigation and punishaent 
of crime generally, or of a particular kind 
of crime, would not suffice as the only foot­
ing of the power. Where the independent 
regulatory power under the constitution and 
the privilege against self-incrimination come 
in conflict each DlUSt yield to so .. extent, 
so that a Viable accommodation may be found. 
Perhaps in the present state of the law, the 
limits can be no DOre definitely stated than 
to say with Vinson, C.J., that the bounds have 
not been overstepped 'when there is a suffi­
cient relation between the activity sought to 
be regulated and the public concern so that 
the Goverament can constitutionally regulate 
or forbid the basic activity concerned, and 
can constitutionally require the keeping of 
particular records, subject to inspection • 
• • '''58 

In this uncertain state of the law we cannot iJDprOve upon 

25 <e> as a statement of general principle. We recognize, how­

ever, that, if enacted and held valid in this State, it would 

have to be construed as ~ intended to deny privilege in situa­

tions in which privilege is vouchsafed by Art. I, § 13. 

Concluding on 25 <e), we may say a word about the provision 

insofar as public officials are concerned. On this phase of 

C 25 (e) note the following A.L. I. cOIIIIDEIntary on Rule 201 (1) (which 
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25 <e> copies): 

"Paragraph (1) of this Rule states the law 
as generally applied to matters which a 
public official or employee has recorded 
or is UDder a duty to record or report." 

McCormick gives the following rationale: 

"A document, entry or writing which is part 
of the state's official records (Whether 
open to the public or DOt> is of course 
subject to be produced upon judicial order 
without regard to any claim of privilege 
against self-incrimination of the person 
who has custody. The state's interest in 
its records has precedenoe over the private 
claimS of the person in possession. "59 

Rule 25 - exceptions - subdivision (f). 

This exception is as follows: 

"(f) a person who is an officer, agent or 
employee ofa corporation' or other 
association, does not have the privilege 
to refuse to disclose any matter which 
the statutes or regulations goverDiDg the 
corporation or association or the conduct 
of its business require him to record or 
report or disclose; ••• " 

The general rule of Rule 25 is applicable ooly to a "natural 

person" • Insofar as this general rule is concerned a natural 

person has the privilege to refuse to obey a subpoena duces tecum 

ordering production of documents in his possession which would 

incriminate him. (This assumes no exception to 25 is applicable~). 

On the other hand, a Corporate or artificial person possesses no 
60 

such privilege. It follows that an agent of the corporation 

(who, for this purpose is, of course, the corporation) has DO 

-
privilege to refuse to obey a subpoena duces tecum to produce the 

corporation's books 'and other tangibles. Rule 25 gives no such 

C privilege, nor does any otherRUlei therefore UDder Rule 7 there 
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c 
is no privilege. As representative of the corporation, the agent 

must obey the process even though in so doing he incriminates 

himself in his individual capacity. There is, however, nothing 

new in all 

Court: 61 

this for as the court states in McLain v. Superior 

"It has long been decided that the constitu­
tional privilege inherent in the declaration 
that no party accused shall be compelled in 
a criminal case to be a witness against him­
self was not available to corporations, which 
could be required to produce their books and 
papers by a Thus in 
Wilson v. • 361 [31 
B.Ct. 538, , decided in 1911, 
the Supreme Court of the United States de­
clared that a corporation could not resist 
upon such constitutional grounds the ~l­
sory production of its books and papers. 
(See, also, Hetke v. United states, 227 U.S. 
131 L33 S.Ct. 336, 57 L.Ea.45O], and 
Sh~iro v. United States, 335. U.S. 1 [68 
B. • 1375, 93 L.Ea. 1187].) And this right 
of a court or properly coastituted investi­
gative body to compel the production of such 
records has long existed, even though they 
may be temporarily in the custody of someone 
not authorized to have thea by the corporation 
itself." 

Subdivision (f) of Bule 25 is ~ intended to cover the 

situation just discussed. In order to see clearly just what is 

proposed in 25 (f), let us take this official illustration of 

A.L.I. Rule 207 (2) which 25 (f) copies: 

lOA State statute requires all corporations 
owning stock in other corporations to keep 
records of such stock ownership, which records 
shall be open to inspection by specified 
officials of the State, and makes criminal 
the falSification of such records or conceal­
ment of such ownership. A, an accountant 
employed by corporation C to keep all its 
records, by reason of Paragraph (2) of this 
Rule has no privilege under Rule 203 [U.R.E. 
Rule 25, general rule] to refuse to testify 
about the falSity of his record of C's owner­
ship of stock in other corporations." 

44. 



o 
Hote that the intent here is to deny to the corporate 

<::_ employee privilege to refuse to testify to matter incriminating 

him. 

c 

Consider also this exchange between Professor Morgan and 

Judge Wyzanski in the course of the A.L.I. debate on the A.L.I. 

Rule 207 (2) (which is identical with U.R.E. 25 (f»): 

"HOn. ClURloES E. WYZAltSKI, JR. • • .: 
Before you pass 207 (2) ••• SUpposing 
that the wage and hour law requires a 
corporation to keep recorde with respect 
to the employment of individualS and A is 
the employment manager in charge of these 
matters for the corporation. He, as a -
matter of fact, knows what the situation 
is, but no record was kept at all. The law 
under the statutes is that a corporation 
should keep tbese records. A may be called 
upon to testify and cannot raise the privi­
lege of self-incrimination. I think. it was 
that situation that it was intended to be 
covered by 207 (2) ••• 

,,62 
• MR. MORGAlf: That is right. • • 

MCCormick tells us that: 

". • • it might well be determinsd that the 
agent of a corporation or association could 

bile compelled to disclose by hiS oral test1llony 
any acts performed for the principal, tbough 
incrlllinating the agent. The courts seem as 
yet not to have settled this question."63 

It seems, however, that the question!! settled in California 

and that the decision is adverse to the A.L.I.-U.R.E.-McCormick 

view. 

The case in point is McLain v. SUperior court.64 The Senate 

Interim Committee on Social Welfare issued a subpoena addressed 

to Citizens Committee for Old Age Pensions (a non-profit corpora­

tion) and George H. McLain, Chairman of said Citizens Committee 

c:: for Old Age Pensions, commanding them to appear before the committee 
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on a given date "as witness in an investigation by the said 

C commi ttee" and commanding them to bring with them all cancelled 

checks, check stubs, check ledgers and bank statements of all 

c 

c 

the accounts in the name of Citizens Committee for Old Age 

Pensions. McLain appeared and was sworn. He testified that he 

was chairman of the corporation and that he had received the 

subpoena. He was thel! told that he had been subpoenaed only in 

his capacity as chairman and in none other and was asked if he 

had the documents which the subpoena had required him to produce. 

After some time was spent in arranging the records, McLain 

stated that for the convenience of the cOJDJr.ittee "we have 

separated to the best of our ability the checks that have been 

issued to Assemblyman John Evans during 1948 and 1949 as one of 

our public relations counsel, so we will be very happy to turn 

these over to you." He thereupon handed the specified checks to 

counsel for the committee, who said, "What are these?" and 

McLain. replied, "Checks made payable to John W. Evans". The 

checks were signed "Citizens' Committee for Old Age Pensions, 

George H. McLain," and bore the apparent endorsement of JIr. Evans, 

and also the usual stamps and punch marks indicatine a clearance 

through the bank on which they were draWll. Later McLain was 

indicted by the Grand Jury of Sacramento County. The indictment 

contained four counts, in each of which 1.1cLiU.n was charged 

with the crime of bribery in that he gave a bribe, consisting of 

the sum of $75, to John W. Evans, then a member of the state 

Legislature, with intent to influence the said legislator in 

giving or withholding his vote on bills introduced for passage. 
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c 
McLain tben sought a writ of prohibition to restrain tbe Superior 

<::. Court from taking any steps or proceedings based on the indictment. 

c 

c 

McLain based bis petition upon Section 9410 of the Government 

Code, which, so far as here applicable, provides as follows: 

"A person sworn and examined before the Senate 
or Assembly, or any committee, can not be beld 
to answer crimiually or be subject to any 
penalty or forfeiture for any fact or act 
touching wbicb be is required to testify." 

Respondent contended: 

" • • • tha t imm'Jn~. ty was not acquired by 
petitioner, not because the documents pro­
duced under tbe compulsion of the subpoena did 
not touch upon the alleged crimes for which 
he was later indicted, nor that the meager 
testimony he gave did not serve to identify 
and authenticate these documents, but that 
the production of the documents by petitioner 
and bis testimony concerning them fell within 
permissible limits without tbe granting of 
immunity." 

The court held that immunity attached and granted pro'!ibition 

on the following grounds: 

" ••• there is a clear distinction between the 
admitted power of such a body as the Benate 
Interim Coamittee on Social Welfare to compel 
the production before it of such documents, 
and the right to compel testimony from the 
custodian of such documents which would 
incriminate the witness •••• 

"Here the subpoena was directed to the corp­
oration and to petitioner as chairman of the 
board of trustees thereof and it required the 
production of the books and records referred 
to. However, when peti tioner was sworn he 
became a wltness pursuant to the ad 
testificandum part of the process-e8rved 
upon him. Indeed, there is no way in which 
a witness can be sworn otherwise, although 
as has appeared from the statement of facts, 
there was a prompt declaration by counsel for 
tbe COIIIII1 ttee that peti tioDer had been sub­
poe~ merely in his capacity as chairman of 
the board of trustees of the corporation and 
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not otherwlse. Tbat position was departed 
from when to him there was administered the 
usual oath administered to all witnesses. 
The situation may be illustrated by inquiring 
how a sentence for contempt would have been 
served had the petitioner after the adminis­
tration of the oath proved contumacious. 
Clearly, he would have served that sentence 
individually and not as chairman of the board 
of trustees. If, therefore, after the 
productlon of the books and papers in response 
to the subpoena duces tecum, by which production 
the demands of that process had been met, the 
petitioner, in response to appropriate 
questioning, gave testimony touching the facts 
and acts for which he now stands under indict­
ment, no reason appears why he should not have 
the immunity granted him by the statute in 
exchange for his constitutional privilege 
against self-incrimination. • • 

"Applying, then, the plain language of the act to 
the facts here, did ~bPpetitiGner, having been 
sworn, testify as to any fact or act touching 
the bribery with which he stands charged? Ue 
think he did. • • • 

"When the legislative committee swore petitioner 
as a witness it contracted that he would be 
immune from prosecution for any crime touching 
which he might testify. When that testimony 
touched upon the alleged bribery of Bvans, 
immunity attached. Petitioner cannot be 
prosecuted therefor." 

The Supreme Court denied respondent's petition for a hearing. 

ThiS, it seems to us, is a clear recognition that (to 

paraphrase 25(f» a person who is an officer, agent or employee 

of a corporation or other association ~ have the privilege to 

refuse to disclose by his testimony matter incriminating him 

(unless of course some exception other than 25(£) is applicable 

or immunity is granted)~ 

We conclude that 25(f) would be unconstitutional in this 

State and on that ground we recommend its disapproval. 
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Rule 25 - exceptions - subdivision (g), 

This exception is as follows: 

neg) subject to Rule 21, a defendant in a 
criminal action who voluntarily testifies 
in the action upon the merits before the 
trier of fact does not have the privilege 
to refuse to disclose any matter relevant 
to any issue in the action." 

SUppose an accused in a criminal case voluntarily takes 

the witness stand and testifies in his defense to certain facts 

relevant to his defense. Under these circumstances to what 

extent, if any, is he protected by Art. I, § 131 Could the 

legislature provide that when such an accused elects to testify 

the prosecution may cross-examine him with referenc~ to any 

relevant fact whether or not such fact has been mentioned on 

direct examination? Could the Legislature provide that when 

accused elects to testify in his defense the prosecution may call 
65 

him in rebuttal as a prosecution witness? 

SUbdivision (g) of Rule 25 suggests these questions, for, 

if (g) is sound as a statement of the scope of the Art. I, § 13 

privilege (i.e. if (g) itself would be a constitutional enact­

ment in this state) it seems that the Legislature could validly 

enact the two statutes suggested. SUbdivision (g) provides 

that by testifying on the merits the accused waives privilege 

as to any incriminating matter relevant to the merits. If 

accused does thus waive his privilege could not the Legislature 

give the prosecution the advantage of such waiver by permitting 

full cross-examination of the accused or by permitting-the. 

prosecution to call the -accused in rebuttal? 
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As a matter of fact the Legislature has not attempted to 

C' provide either for full cross-examination of accused or for 
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calling him in rebuttal. Rather the Legislature has chosen to 

provide only for restricted cross-examination (i.e. for cross 
66 

restricted to the scope of direct). Was this legislative 

decision a free choice or was the decision required by Art. I, 

§ 131 If the former be the case 25(g) would, it seems, be 

valid legislation in this State; if the latter be the case 25(g) 

would, it seems, be an -.constitutional enactment. Ve must now 

report (regretfully) that the latter seems to be the case. 
67 

People v. O'Brien, seems very explicit on the point as the 

follOwing excerpt shows: 

"The defendant was charged, in an information 
filed by the district attorney of san 
Francisco, with the embezzlement of a certain 
sum of money. to wit, $1000, the same being 
the property of the state, and on the trial 
he was called and examined as a witnesS on 
his own behalf. On the examination in chief 
his testimony was directed and confined to 
the alleged embezzlement of the particular 
sum of money mentioned in the information, 
but on the cross-examination he was exam:! ned 
generally as a witness in the case. Tbis 
course of proceeding was objected to very 
frequently by his attorney, but the objectioDs 
were as often overruled by the court, and the 
examination was allowed to be as general as 
could have been made of any other wttness68 
in the case; the district attorney, in fact, 
making the defendant his own 9i tneas on behalf 
of the prosecution. The question is, was this 
course of proceeding regular and proper under 
the law? 

"Section 13, article I, of the constitution 
declares that no person shall 'be compelled 
in any criminal case, to be a witness against 
himself.' There is, therefore, no power in 
the court to compel a defendant in a criminal 
case to take the standi ••• 
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"But by section 1323 of the Penal Code, it 
is provided that 'a defendant in a crim1nal 
action or proceeding cannot be compelled to 
be a witness against himself; but if he offers 
himself as a witness, he may be cross­
examined by the counsel for the people as to 
all matters about which he was examined in 
chief •••• f It is only under and by virtue 
of the foregoing provision of the Penal Code 
that a defendant in a criminal prosecution 
can be a witness at all; and when he is called 
on his own behalf and examined respecting a 
particular fact or matter in the case, the 
right of cross-examination is confined to the 
fact or matter testified to on the exaaination­
in-chief. Such is the express language of the 
statute; and when the court, as it did in the 
case at bar, allowed the prosecution to make the 
defendant a general witness in its behalf, it 
invaded a right secured to the defendant not 
only by the statute ~t by the constitution. 

"For this error the judgment and order are 
reversed, and the cause remanded for a new 
trial." 

Bere violation of the statutory rule of restricted cross-
69 

examination is treated as ipso facto violation of Art. I, § 13. 

The conclUSion seems inescapable that the statute states the 

outer limits of waiVer which the constitution permits. The 
70 

same point of view seems to be taken in People v. ArrighiDi 

as the following excerpt shows: 

"The limitation contained in our code (Pen. 
Code, sec. 1323) was dollbtless intended to 
preserve to defendants the right secured by 
section 13, article I, of the constitlltion. 
• •• other states from which cases are 
cited do not contain such a limitation. In 
Massachllsetts the prOVision 1s that he t shall 
at his own reqllest, and not otherwise, be 
deemed a COIIlpetent witness.' It has been held 
that when, under this statute, the aCCUSed 
offers himself as a witness, he waives all 
protection guaranteed by the constitution 
and becomes a competent witness in the whole 
case •••• 
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"Under our statute there can be no doubt. 
Bere, surely DO evidence can be wrung from 
him. Be can only be enmt ned in reprd to 
the matters concerning Which he has voluntarily 
testified. • • ." 

In view of the scope of Art. 1, • 13 above expounded, we 

must conclude that in this State 25(8) would be void legislation 

because in contravention of Art. 1, • 13. We must therefore 
71 

recommend disapproval of 25(8), albeit we do so reluctantly. 

RULB 24 

Rule 25 refers to "any matter that will incriminate" a 

person. The language just ql10ted is defined as follows by 

Rule 24: 

"A matter will incriminate a person wi thin 
the aeaning of these Rules if it coaatitutes, 
or foru an essential part of. or, taken in 
connection with other matters discloaed, is 
a baSis for a reaeonable inference of such a 
violation of the laws of this State as to 
subject him to liability to punishment therefor, 
unless he has become for aDy reason perMnently 
immune from punishment for such violation." 

This seems to be generally in accord with the concept of 
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incriminating matter developed in California cases. (See 

hereinafter, however, as to incrimination under 'foreign law.) 

Rule 24 is derived troll A. L.I. Rule 202. The two following 

official illustrations of the latter emphasize the point that 

the privilege does not embrace incrimination under the laws of 

another sovereignty~ 

"T claims exemption from taxation for a 
Grecian work of art under a statute 
exeapting 'antique foreign works of art. r 
By Greek law it is crim1nal to reaove 
antique works of art from Greece. T 
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cannot by virtue of his privilege against 
self-incrimination refuse to answer the 
assessors' questions as to when, where, and 
how he acquired the work of art in question. 

"The income-tax law of a state requires tax­
payers to disclose the sources of their 
incomes. T, a taxpayer of the state, may 
not by virtue of privilege against self­
incrimination refuse to make this disclosure 
although part of his income is derived from 
sale of cigarettes in a neighboring state 
where such sale is criminal." 

We have found no local decisions indicative of whether or 

not Art. I, § 13 extends its protection to incrimination under 

the laws of any sovereignty other than California. McCOrmick 

points out that both the English decisions and American holdings 

are conflicting on the question of incrimination under "foreign" 
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law. He concludes as follows: 

"Certainly there is nothing in the language 
nor in the history of the Constitutional 
provisions which dictates an answer either 
way upon the question whether the protection 
should extend to prosecution under 'foreign' 
law. Judges who consider that the policy 
behind tbe privilege is so salutary tbat the 
range of its application should be extended, 
will be inclined to accord protection when 
the danger of 'foreign' prosecution is clear. 
The argument based on the difficulty in 
ascertaining the scope of the 'foreign' law 
has lost much of its force with the widening 
of the reach of judicial notice. 

The pan-.mount argument for confining the 
privilege to incrimination under the laws of 
the forum is based upon the undesirability 
of a wholesale extension of this already 
burdensome obstruction upon the judicial 
investigation of facts. Moreover, ,apart . from 
collusion between the law enforcement agencies 
of state and Federal governments, there is 
li ttle ~.ncentive for the enforcement officers 
of one government to seek to require a 
witness to inculpate himself under the laws of 
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another jurisdiction. 11hen such collusion 
does occur then the 'foreign' government is 
participating in the compulsion, and its own 
constitutional provision forbidding it to 
compel the testimony should be applied." 

Our personal preference is for the McCormick-U.R.E. vie .... 

Furthermore it is our belief that the California courts could 

be ~suaded to construe Art. I, I 13 as embracing the U.R,E. 

view and hence to uphold Rule 24 as legislation in this State. 

RULE 37 

This Rule provides in part as follows: 

"A person who would otherwise have a privilege 
to refuse to disclose • • • a specified matter 
has no such privilege with respect to that 
matter if the judge finds that he • • , while 
the holder of the privilege has (a) contracted 
with anyone not to claim the privilege or, (b) 
without coercion and with knowledge of his _ 
privilege, made disclosure of any part of the 
matter ••• " 

Let us suppose that a fire insurance policy contains the 

following provision: 

"the insured shall exhibit to any person 
designated in writing by this company all that 
remains of any property herein described and 
shall submit to examination under oath, as 
often as reqUired, by any such person, and 
subscribe to the testimony so given, and shall 
produce to such person for examination, all 
books of account, bills, invoices and other 
vouchers, and permit extracts and oopies thereof 
to be made, • • , No suit or action on this 
policy for the r9covery of any claim shall be 
sustained until full compliance by the insured 
with all of the foregoing requirements." 

The insured property is destroyed by fire. Arsonis suspected. 

A grand jury inveotigates. The insured is called before the 

grand jury to testify. Asked whether he set the fire, be claims 

privilege vs, self-incrimination. As we construe Rule 37(a) 
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the Rule requires that the claim be denied. 

37(a) is derived from A.L.I. Rule as to which the A.L.I. 

Rule 231(a) commentary isiD per,t as follows: 

"This clause goes further than any known case. 
Under it, when a person contracts with anyone, 
whether or not a party to the action, to waive 
a privilege as to a particular matter, the 
privilege is gone with reference to that 
matter, completely and forever and it is 
immaterial that the other contracting party 
has no interest in, or connection with, the 
action in which the privilege is claimed. 
The theory underlying this clause is that a 
personal privilege to suppress the truth is 
not the subject of piecemeal waiver by bargain 
or otherew1se." 

We doubt whether 37(a) would be consitutional in this 
75 

State. In Hickman v. London Assurance Corp., the policy 

contained the provision above quoted. After the f~e the 

Coapany made a vi tten demand upon insured to appear on a 

c: certain day before a deSignated notary and submit to examination 

as provided in the policy. Insured appeared as demanded but 

refused to answer pertinent questions, basing his refusal in 

part upon the circUlllstance that he had been accused of arson and 

was about to be tried. Such refusal was held to require denying 

the insured recovery on the policy in a civil action. The 

c· 

court reasoned as follows: 

"The compulsion secured against by the 
constitution is a compulsion exercised by 
the state in its sovereign capacity in 
some manner known to the law. Constitutional 
immunity has no application to a private 
examination arising out of a contractual 
relationship. The examination to which 
appellants demanded respondent should submit 
was an extrajudicial proceeding, notauthorized 
by any constitutional or statutory provision, 
but purely by virtue of a contract between the 
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parties. To bring a case within the consti­
tutional immunity, it must appear that com­
pulsion was sought under public process of 
some kind. This being so, respondent's refusal 
to undergo examination and produce his books 
and papers acquires no sanctity because he urged 
his constitutional right not to be compelled to 
be a witness against himself. The demand was 
made upon him by virtue of the stipulation in 
the contract and by the stipulation alone must 
his refusal be judged. The stipulation constituted 
a promissory warranty under which appellants had 
the right to demand compliance by respondent 'as 
often as required', and the performance of such 
stipulation was a condition precedent to any 
right of action. No question was raised as to 
the sufficiency of the demand, o~aside from the 
claim of privilege, as to the reasonableness of 
the time and place designated in the demand. 
The obligation to perform the warranty was as 
binding on respondent as his obligation to pay 
the premiums on the policies. The respondent 
did not fulfill his obligation, and stands bere 
as having recovered a judgment upon an express 
contract one of the conditions of which he has 
failed to perform. In other words, when he 
commenoed this suit he was without a cause of 
aotion." 

Here, since the only question for decision is recovery in 

the civil action, we do not reaoh the question presented by 31(a) 

namely whether the prosecuting attorney as (so to speak) a sort 

of third party beneficiary of the contract between insured and 

insurer could have the benefit of insured's promise to make 
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disclosures. On the other hand, In re Sales comes directly to 

the point and, as the following extract shows, seems to rule 

against the principle of 37(a): 

"The district attorney also cites authorities 
to the effect that a person may enter into a 
contract to waive said constitutional privilege 
in which event he may be thereafter estopped 
from claiming the same; and in this connection 
it is contended that petitioners' agreement to 
testify at the trial to the same state of facts 
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revealed by them before the grand jury con­
stituted such a contract. '7e are unable to 
sustain this view. The action is one 
instituted and prosecuted by and in the name 
of the People 01 the state for the alleged 
commission of a crime; and consequently there 
can be no contractual relationship with the 
witnesses. In other words, any person having 
knowledge of material facts connected with the 
commission of a crime may be compelled to 
testify thereto regardless of h~s personal 
inclinations, unless as here his testimony 
would tend to incriminate him; and any 
agreement attempted to be made by him as to 
whether or not he would testify would be 
wholly void and no rights whatever would be 
created thereunder." 

Apparently the rationale here is that enforcement of the 

contract would infringe Art. I, § 13. Believing that to be 

the rationale,we are forced to recommend disapproval of 37(a) 

insofar as the application thereof to tbe privilege vs. se1£­

incrimination is concerned. 

Turning DOW to 37(b) let us suppose a witness without 

compulSion and with knowledge of bis privilege testifies before 

a grand jury to facts incriminating him. The grand jury indicts 

X. At X's trial the witness is called and claims privilege. 

Or suppose the testimony was at the preliminary hearing of 

People v. X and the claim of privilege is at the trial. Under 

25(b) the claim would be overruled. Today in California the claim 
77 

would' be sustained. As is said In re Bel:man: 

"We ~ve ••• to 8XI~ 
that petitioner, 
the can of ~I~ bis privilege 
the purpose of 

first tbe contention 
his deposition in 

aived 
for 

question, that to answer the interrogatories 
would tend to incriminate the petitioner. The 
problem is not entirely new. In OVerend v. 
Superior Court, 131 Cal. 280 [63 PiC. 312), the 
prosecuting Witness who had testified at the 
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preliminary hearing of one against whom a 
criminal complaint bad been filed, refused 
to testify at the trial in the Superior Court 
on the ground that his evidence might tend to 
incriminate him. 'lbe trial judge thereupon 
found that the witness had waived his privilege 
by testifying at the preliminary hearing and 
sentenced him for contempt. The Bupreae Court 
says, in reviewing the judglllent of contempt: 
'It appears that the trial court based its 
judglllent of contempt largely upon the ground 
that the witness had, without objection, 
testified at the prelia1nar.r exaaination of 
tinnie Campbell, aDd for that reason had waived 
his right to refuse to te.tify at the trial 
upon the ground that his evidence would tend 
to convict hill of a felony. The position of 
the trial court in this reprd is unteaable. This 
question of waiving the privilege is discussed 
and decided in v. 75 Va. 
896, and Cullen • ~ I£li (Va.) 
624. It Is &aId 1D that the witness' 
statements elsewhere have nothing to do with the 
question.' We find a like declaration in Peo~e 
v. CUB1" 213 N.Y. 388 [Ann. cas. 1915C, 1 , 
101 1.1. 13], as follows: ''lbe weight of 
authority is against tbe claill of the people 
that Walter by giving teat11DOD7 betore Justice 
Scudder waived his conatitutioaal right to 
decline to give testiaony OD the trial of 
Willett that could be used agaiast him in a 
cr1m1aal case. [citationa omitted] 'lbeee 
autborities amply establish the rule prevailing 
in this jurisdiction, and as we think, in 
accordance wi th sound reason." 

Is the "sound reason" last refer:r:ed to derived froa Art. I. 

I 13? Presumably so and it s .... , therefore, that we are pre­

cluded frOID adopting 25(b) in this State unless it is amended 

to exclude from its operation the privilege agaiast self­

incrimination. 

Our conclusion is that in this State both subdivis1oms(a) 
. 

and (b) of Bule 37 as applied to privilege vs. self-incrimioation 

would be in contravention of Art. I, I 13. 
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RULB 38 

Let us suppose that under su~division (a) of Rule 25 the 
-

judge finds in re a certain matter "that the matter will not 

incriminate" a witness and the jUdge therefore orders the 

witness to answer. Suppose further that, obedient to the mandate 

of 25(a) that under such circWll8tances "the matter shall be 

disclosed", the witness answers and his answer is in fact 

incriminating. I.a.ter the w:l.tness is prosecuted and his answer 

is offered in evidence against him. lnadllisslble under Rule 38 

which provides as follows: 

"Rule 38. Evidence of a stateaent or other 
disclosure is inadmissible a(lainst the 
holder of the privilege if the jucl&e finds 
that he had and clalaed a privl1qe to 
refuse to make the disclosure but .. s 
nevertheless required to make.it." 

'lbe Commissioners state that Rule 38 "safeguards the 

pri vl1eges against destruction b,. their ver,. violation". The 
78 

Rule, the,. sa,., "states the generall,. accepted vin". 

We find no California case directl, raising the question 

but we entertain the opinion that insofar as Rule 38 applies 

to the privilege vs. self-incrimination the principle of Rule 

38 is impliCit in the Cahan decision. 

RULE 39 

This Rule· provides in part as follows: 

"Subject to paragraph (4), Rule 23, if a 
privilege is exercised not to test1f, 
••• , either in the action or with 
respect to particular matters, or to refuse 

. to disclose • • • an,. .atter, the jqe and 
counsel ma,. not comment thereon, no pre­
sumption shall arise with respect to the 



c 

c 

c .") . -
exercise of the privilege, and the trier of 
fact may not draw any adverse inference 
therefrom. • • ." 

Previously we have recommended disapproval of paragraph (4) 

of Rule 23 on the ground that it is probably in conflict with 

the comment-inference provisions of Art. I, § 13. Accordingly 

'We now recommend striking the "Subject to" clause of RIlle 39. 

The remainder of RIlle 39 'WOuld, of course, be subject in this 

State to Art. I, § 13. Thus in this State Rule 39 would set 

up a general rule of no comment upon and no inference from 

exercise of privilege except as provided in Art. I, § 13. As 

such,RIlle 39 'WOuld affirm existing California self-incrimination 

law in some respects; in other respects it would change such law. 

Let us note first the respects in which Rule 39 would be in 

accord with prevailing principle. 

Suppose D appears before a grand jury in response to sub 

poena and refuses to answer several questions on the ground of 

Art. I, § 13. Later at D's trial the prosecution as part of 

its case in chief proposes to prove D's claim of privileee before 

the grand jury. Tbe prosecution contends that the testimony is 

adaissible because (1) it is an adaission made by a party in 

response to an accusatory statement, and (2) defendant's reaction 
79 

thereto showed a consciousness of guilt. In People v. Calboun, 

held inadmissible for the following reasons: 

"Nei ther of these grounds is tenanble, for 
the reason that no t.plication of guilt can 
be drawn from a defendant's relying on the 
constitutional guarantee of the fifth amend­
IIlent to the Constitution of the United states, 
article I, section 13, of the Constitution of 
the state of California, or Penal Code sections 
688, 1323, and 1323.5. (People v. 8illlllOns, 28 
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Cal. 2d 699, 702 [12], 172 P.2d 18; Grunewald 
v. United States, 353 U.S. 391, 77 S.Ct. 963, 
982 [21] et seq., 1 L.Ed.2d 931(' People v. 
Tal Ie , III Cal.App.2d 650, 663 1] et se.q., 
245 P.2d 633) • 

• • • In view of tbe foregoing rule, tbe 
trial court prejudicially erred in bolding 
tbat tbe grand jury testimony could be 
received in evidence as an acBission and used 
to support a verclt:ct. The.use of evidence of 
tbe assertion of1he privilege against self­
incrimination lUI an indication ofgullt .... : • 
support for a verdict!s directly contrary to 
tbe intent of tbe constitutional provisions 
set forth above. 

Such evidence does. Dot fall wi thin tbe scope 
of tbe 1934.amendaent to article I, section 
13, of tbe Constitution of the State of 
California, wbich provides that 'in any crillinal 
case, whether tbe defendant testifies or not, 
bis failure to explain or to den,. by his 
testiaony any evidence or facts in tbe case 
apinst bim may be coaented upon by tbe court 
and by counsel and lII&y be considered by tbe 
court or tbe jury. I Any inferences to tbe 
contrary in People v. Byers, IS CaI.2d 676, 55 
P.2d 1177, are overruled • 

• • • Provi.ioDS of tbe federal and state 
Constitutions and the Penal Code sections 
referred to abOve establish that: (1) No 
person can be co.pelled in a criminal action 
to be a -.itneas against bimse1f; (2) if be 
offers bimself. be can be cro8s-'exaained by 
the People's c0UD8el only about matters to 
which be testified in chief; -and (3) in grand 
jury proceedings, IUIODg others, be sball 'at 
his o9D request, but not othrwise, be deeaed 
a competent wi toess. '" 

Tbe saae result would follow if D's claim of privilege bad 

been in tbe case of People v. A and tbeevidence of sucb claim 

was offered in People v. D. . . So beld in People 
81 

wbich the Court spoke !LS follows: 
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"The trial court prejudicially erred in 
admitting the evidence of defendant's 
refusal to testify in People v. Calhoun. 
Likewise, the instruction quoted above 
which the trial judge read to the jury was 
prejudicially erroneous. The use of 
evidence of the assertion of the privilege 
against self-incrimination as an indication 
of guilt and as support for a verdict is 
directly contrary to the intent of the 
consti tutional provlllions set forth above." 8 2 

The SIUlle results would ensue if these casesw.re to be 

decided under Rule 39. In each situation "a privilege [ .... s] 

exercised ••• to refuse to disclose [al matter"; therefore the 

trier of fact (i'D'People v. D) "may not draw any adverse 
-

inference therefrom." 

Turning now to situatiOns in which the principle of Rule 

39 is in di&agreellent with current law, let us suppose a civil 

action in which plaintiff calls defendant under C.C.P. § 2055 

and defendant refUses to answer pertinent inquiries on the ground 

of self-incrimination. TOday an inference adverse ·to defendant 

may be drawn from his privilege claim because. as is said in 
83 

Fross v. Wotton, to hold otherwise ''would be an unJustifiable 

extension of the privilege for a purpose it was never intended 

to fulfill". On the other hand, the inference would be pro­

hibited by Rule 39. A "privilege is exercised not to testify 

••• with respect to particular matters" in the action; therefore 

"the trier of fact may not draw any adverse inference therefrom." 

Let us next suppose a wrongful death action against a rail­

road. At the coroner's inquest the engineer of the death-deal1ng 

train claims privilege. In the death action the engineer testifies 
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for the railroad in denial of his negligence. Today the engineer I s 

c: privilege claim before the coroner may be shown to impeach his 

credibility, "since the c12.im of privilege gives rise to an 

inference bearing upon the credibility of his statement of lack 
84 
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of negligence upon his part" (Nelson v. Sou. Pac. Co.). Again 
-

this would be otherwise under Rule 39 for before the coroner "a 

privilege [was} exercised ••• to refuse to disclose [a) 

matter" and therefore "the trier of fact may not draw any adverse 

inference therefrom". 

It is apparent from the foregoing discussion that Rule 39 is 

in some instances more restrictive than current law respecting 

inference and comment on exercise of incrimination privilege. 

In these instances our personal preference is the present law. 

Therefore when we· reach a full-scale study of Rule 39 we shall 

recommend appropriate amendaents. 

RECOMMBNDATION 

Today we have a hodge-podge of statutes on incrimination 

privilege. These are as follows: 

"P.C. § 688. No person can be compelled, in 
a criminal action, to be a witness against 
himself; nor can a person cJuu:oged wi th a 
public offense be subjected, before con­
viction,to any more restraint than is 
necesaary for his detention to answer the 
charge." 

"P.c. I 1323. A defendant in a crillinal 
action or proceeding cannot be OOIlPGlled 
to be a witness against himself; but if he 
offers himself as a witness, he may be cross­
exam ned by the counsel for the people as to 
all utters about which he was examined 1n 

63. 
, 

__ J 
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chief. The failure of tbe defendant to 
explain or to deny by his testimony any 
evidence or facts in the case against him 
may be CODDIIented upon by counsel." 

"p.C. § 1323.5. In the trial of or examin­
ation upon all indictments, complaints, and 
other proceedings before any court, magis­
trate, grand jury, or IiJther tribunal, 
against persons accused or charged with the 
co.miSSiOD of crimes or offenses, the person 
accused or charged shall, at his own request, 
but not otherwise, be deemed a coapetent 
witness. The credit to be given to his 
testimony shall be left soleI, to the jury, 
under the instructioaa of the court, or to 
the discrilliinatioD 01 the ugistrate, grand 
jury, or other tribllD8.l be10re wb10h the 
testimon, is given. 

This section shall not be construed as c0m­
pelling any such pereon to testify. It 

C.C.P. § 2065 [in part]: 

itA witness ••• need not give an aDSWer which 
will have a tendency to subject him to punish­
ant for a felony •••• It 

These statutes plus Art. I, § 13 and our numerous deCisions 

consti tute tbe sources of. our present incrilliination law. 

Rule 23 subdivisions (1) and (3), Rule 24, and Rule 25 

subdiviSions (a), (b), (c) and (e) would merely be declaratory 

of existing law. Possibly the same is true of subdivision (d). 

We recommend all of these for approval. 

Rule 23 subdivision (4) and Rule 25 subdivisions (f) and (g) 

would in our opinion be unconstitutional and are reCOMmended for 

disapproval. 

Rule 37 would be unconstitutional unless amended to exclude 

the privilege against self-incrimination from its operation. 

C This Rule is applicable to all privileges and we reccaaend 

84. 



deferring judgment upon it (even if amended as suggested) until 

C a study is made of its impact upon other privileges. For 

silll1lar reasons We reCOllllllend deferred judgment· upon Rules 38 

a.nd 39 which are likewise applicable to all privileges. 

c 

c' 

As stated at the outset of this study the merit, if any. 

of those Rules and subdivisions above recommended for approval 

is that they cotUfy and thus "'''DDlarize and collect 1D one place 

a large body of eXisting· rules and principles which today IIUUIt . . .. 
be extracted from a rather vast ..aunt of case material. 

Ameading the statutes above mentioned to confora to the 

enactment of the ~.Bules recommended would be relatively simple. 

The following changes would be desirable: 

1. Bliminatefirst cl&uae of P.C. § 688 

because superfluous, 

2~. Bliminate first clause of P.C. I 1323 

because superfluous (leave second clause 

intact as substitute for U.R.B. Rule 25 

(,». 

3. Repeal' 1323.5 because superfluous. 

4. Repeal the portion of C.C.P. I 2065 quoted 

above because superfluous. 

Reapectfully submitted, 

Jaaes B. Chadbourn 
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FOOTNOTES 

U.R.B. 23(1) is a COPJ'.of A.L.I. Code Rule 201(2). Evidently 

the spoDsors of the U.R.E. agree with the followiDg commentary 

on A.L.I. Rule 201(2): "It is entirely impracticable at 

this time, if not UDWise, to attempt to abolish this 

prIvilege." 

ID this memo we accept this point of view and we do not 

therefore attempt to explore and evaluate argumeDts pro and 

con the privilege. 

2. III C.A.2d 850 (1982). 

3. The statute is preseDtly P.C. § 1323.5. 

4. The rule that the prosecution should not call the accused 

is apparently here reaarded as based wholly upon the 

statute. However, iD People v. trier, 36 C. 522, 529 

(1869) the statllte is said to be "a re-enactment by statute" 

of the cODstitlltional iDcriminatioD privilege. If this be 

so, the right Dot to be called is a oonstitutioDal right. 

Tbe qllestioD is presently oDly of theoretical iDterest 

uDless it is desired to aaeDd 23(1) to eliminate the 

privilege not to be called. Par reaSODS stated iD Note I 

supra we do not advocate sllch ameDdmeDt. -
5. UDder 23(1) queStioDS would arise as to when ODe is "an 

accused" in a "criminal action". ~·JI'OE' example, in a 

disbarlllent proceeding do we have "an accused" in a 
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"criminal action"? Nothing in the U.R.E. Rules attempts 

to define the terms quoted. It would seea, therefore, 

that they would be construed in conformity with prevailing 

rules on the subject such as the current rule that a 

disbarment proceeding is "a special proceeding of a civil 

nature" which means the accused lawyer may properly be 

called to testify but, of course, II&Y not be required to 

give incriminating testimony. Fish v. State Bar, 214 C. -
215 (1931). In te1'lllll of U.R.B. Rules this JDeaDS the 

accused lawyer does not posaeu Rule 23(1) privilege, but -
does, of course, posseas Rule 25 privilege. 

For similar problems as to whether certain proceedings are 

civil or criminal, see ~ v. Superior Court, 105 C. 600 

(1895); Thurston v. Clark, 107 C. 2S5 (1895); In re Tahbel, 

46 C.A. 755 (1920); Vest Coast Bcme Iaprov_nt Co. v. 

Contractors' State Licenae Board, 72 C.A.2d 287 (1945). 

5. People v. Goldeasop.76 CAl.'38e,··847'(1880). See also 

People v. Oliveria, 127 cal. 376 (1899) and 2eople v. Ferns, 

27 C.A. 285 (1915). 

7. Wigmore I 2263 quoted with ap~val in People v. One 1941 

MerOUl7 Sedan, '74 C.A.2d 199 (1946); People v. Trujillo, 

8. 

32 C.2d 105 (1948); People v. Haeussler, 41 C.2d 252 (1953). 

l1igmore I 2265 quoted with approval in People v. One 1941 

Mercury Sedan, 74 C.A.2d ".199 (1946); People v. TrujillO, 

32 C.2d 105 (1948). 

FN-2 
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9. 188 C. 237 (1922). 

10. 74 C.A.2d 528 (1946). 

11. The portion of 25 quoted in the text is taken from A.L.I. 

Code Rule 203 which likewise uses the expression "in an 

action". However the Code contains a coaprehensive 

definition of action ("'ACtion' includes action, suit, 

special proceeding, criminal prosecution and every proceeding 

conducted by a court for the purpose of determining legal 

interests" Rule 1(1» which the V.R.B. omit. In the 
-

absence of such COIIPI'ehen8ive definition of "action" that 

term is not a happy choice of a 1I'Ord to describe judicial 

proceedings in general. Technically in this state "action" 

does not comprehend "special proceedings" nor seemingly 

1I'Ould it embrace grand jury investigations and coroner's 

inquests. 

Accordingly we suggest amending 25 by striking "in an action" 

and substituting therefor "in any judicial proceeding". 

12. 46 C.A. 755 (1920). 

13. Barr, Privileges Against Self-Incrimination in California, 

30 Calif. L. Bev. 547. 554-5 (1942) expresses the following 

opinion I 

"It has beeD supposed that all the privileges 
against self-incrtmination stem from the 
coDstitution. But the provision we find 
there does not broadly extend its privileses 
to all persoDSj it i8 explicit that the only 
persons entitled to the exemptions aze thoSe 
who are requested to testify in a.:~' criminal 

----~~~ 
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case'. The inference seems clear that where 
tile. proceeding is not criminal in nature. the 
privilege of the witness against self­
incrimination is not based on article I, 
section 13. It is an interesting and open 
question whether the California legislature 
by repealing the privileges .g1ven to civil 
witnesses under Section 2065 of the Code of 
Civil Proce~ure could entirely deprive them 
of their historic privilege against 8elf­
incrimination. '.' 

In our opiD1on.the inference which is "clear't to the 

author is refuted ~ In re Tahbel and upon the same 

authori ty the question which the author reprds as "open" 

is truly a closed question. 

14. UcCorm1ck § 123. 

15. McLain v. SUperior Court, 99 C.A.2d 109 (1950) (dictum). 

16. West Coast HOme I!provement Co. v. Contractors' State 

License Board, 72 C.A.2d 287 (1945) (dictum). 

17 • ~ v • State Bar, 214 C. 215 (1931) (dictua). 

18. 153 C.A.2d 64, 76 (1957). 

19. 28 C.2d 699 (1946). See also People v. McGee, 31 C.2d 299 

(1947)j People v. Abbott, 47 C.2d 362 (1956); People v. 

Davis, 43 C.2d 661 (1954). 

20. 28 C.2d at 716. 

21. 28 C.2d at 721. 

22. As suggestive of this possibility consider the following 

C:' from People v. Clemmons, 153 C.A.2d 64, 76 (1957): 
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;-. (-' 
"If the ~vilege does extend to thJ.-..)ol1ce 
station, as it apparently does, it is difficult 

"to soo. how Cook, under the circumstances, waived 
any right to be silent by the Simple process 
of remaining silent. If he did not waive the 
right, he was certainly clothed with it, and 
was entitled to all of its protection." 

Consider also the following from the Stanford Note "The 

Privilege Against Self-Incrimination: Does It Exist in 

The Police Station?", 5 Stanf. L. Rev. 459, 474 (1953): 

"Peolle v. Simmons speaks of excluding accusatory 
sta ements Whire the defendant 'has adopted the 
policy of silence'. 1'1ha.t does this mean? The 
court may have meant that the privilege is lost 
if not affirmatively cla.imed. It might be argued 
that in Simmons it was affirmatively claimed, 
since derend&D£ continually said he would not 
talk. But is not the right to be silent claimed 
by merely refUsing to answer? Silence itself 
would appear to be the most obvious way of 
claiming the privilege. Would this be a 'policy 
of silence t under Or is it necessary 
for one to say that he will say 
nothing?" 

23. Note, however, that adoption of the U.K.I. would eliminate 

whatever incompatibility may presently exist between (1) 
. 

The proposition that the privilege applies in the police 

station, and (2) The proposition that so-called involuntary 

admissions U.e. incriminatinc statements short of 

confessions) are admissible. The adoption in this State 

of U.B.I. Bule 63(6) or its equivalent would make coerced 
. 

admissions !!&dmissil1e thereby eliminating the present 

inconsistency, if any. 

24. McCormick § 125; \'lest Coast Home Il!!Provement Co. v. 

Contractors' State License Board, 72 C .• A.2d 287 (1945); 

1ldaJ,1l v. Superior Court, 99 C. A. 2d 109 (1950). 

... __ J 



c 25. It seems that under some circumstances the person is the 

sole judge of whether given matter will incriminate simply 

b$cause no procedure for judicial determination is available. 

This seems to be so, for example, when a suspect is being 

interrogated by officers. The privilege applies here 

(see .tezt. at notecal1: 18) and we are aware of no procedure 

for procuring a judicial order at this point. 

26. See Barr, Privileges Asainst Self-Incrimination in California, 

30 Calif. L. Rev. 547, 553-5S4 (1942). 

27.- In re Lemon, 15 C.A.2d 82· (1936); In re Boertkorn, 15 C.A.2d 

93 (1936). 

C 28. See also note 11 supra. 

c 

29.. 41 C.2d 252, 256 (1953). 

30. 312 P.2d 690. 

31. Compare, however, People v. McGinnis, 123 C.A.2d Supp. 

945 (1954), in which, after holding defendant's refusal 

to take an intox1meter test admissible as evidence against 

him, the court states the following dictum (P. 948): 
. 

"A person, arrested because it appears that he is 
intOXicated, may have the right to refuse to 
subject himself to any of the usual tests, or to 
the intoXimeter test, as the Sury was instructed, 
but if he takes the tests, no physical or other 
coercion frowned upon by due process being 
employed, the result may be brouJht before a 
jury. (Peorle ~. Haeussler (1953), 41 Cal.3d 252 
[260 p.2a ].) _ 

FN-6 
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In our opinion the following criticism of the dictum in 

42 Calif. L. Rev. 697, 700-701 (1954) is well taken: 

"Xevertheless, tho conclusion seems quite clear 
that the court in the McGinnis case was in 
error either in assuming (or at least suggesting) 
that McGinnis had a 'right to refuse' to submit 
to the test or in permitting an inference of 
guilt based on the exercise of such 'right'. It 
is submitted that the result was probably correctj 
that the forcible administration of a breath test 
ought not to be deemed either an infraction of 
tho Roch1n rule or (assuming a lawful arrest) an 
'unreasonable search.' And clearly, under the 
settled local doctrine, it does not violate the 
privilege against self-incria1nation. On this 
baSiS, one lawfully arrested has no 'right to 
refuse' tc take a breath test; hence there appears 
no valid objection to the admissibility of evidence 
of his refusal as probative of a consciousness of 
guilt." 

Under the Uniform Act on Blood Tests to Determine 

Paternity (C.C.P. II 1980.1 - 1980.7) in civil or 

criminal actions in which paternity is a relevant 

fact the court may order the mother, child and alleged 

father to submit to blood tests. If any party refuses 

the court may enforce its order or may resolve the question 

of paternity against such party. 

Under the principle of U.R.E. Rule 25(c) the Uniform Act 

on Blood Tests 1s not violative of the U.R.E. privilege 

against self-incrimination. Since California agrees 

with 25(c) it seems that the Uniform Act is not in 

violation of Calif. Const. Art. I, I 13. 

32. 113 C.A.2d 416 (1952). See also People v. Gormley, 

64 C.A.2d 336 (1944) and People v. Harper, 115 C.A.2d 776 

(1953). 

FB-7 
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33. 112 C.A. 68 (1931). 

34. 17 C.A.2d 75 (1936). 

35. 113 C.A.2d 460 (1952). 

35. 126 C.A. 526 (1932). 

37. 146 C.A.2d 722 (1956). 

38. 41 C.2d 628 (1953). 

39. See also People v. Chapman, 311 P.2d 190 (1957), to tbe 

effect that taking witnesses to defendant's apartment 

for identification purposes did not violate bis 

incrimination privilege and People v. Smitb, 298 P.2d 

540 (1956), admitting pbotographs of defendant's nude 

body taken witbout consent. 

-- . __ ._-------
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40. lOS C.A. 66 (1951). 

41. 168 C. 777 (1914). 

42. 114 C.A. 522 (1931). 

43. 12 C.2d 766 (1939). 

44. The excerpt quoted is severely but (we believe) fairly 

edited. 

45. See People v. Simmons, supra, note 19. 

46. 

47. 

48. 

49. 

50. 

See, however, note 82 infra for a possible qualification 

respecting evidence of pre-trial claim for impeachment 

purposes. 

Commentary on Rule 25(b). 

Inbau. Self-Incrimination, p. 60. 

McCormick, p. 266. 

Inbau, Self-Incrimination, pp. 55-56. 

We do not overlook the fact that in many cases the penalty 

for the crime would exceed the penalty for disobedience 

to the order and that therefore the strategy of the suspect 

might well be to disobey the order and incur the lighter 

penalty in the effort to win the higher stakes of a 

favorable verdict. 

FN-9 
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51. U.R.E. 25(d) copies A.L.I. Code Rule 206. Consider the 

following colloquy between Mr. Rosenthal and Professor 

LIorgan during the Inst! tute debate on Rule 206: 

52. 

"Mr. Rosenthal: Migbt I ask •. question in 
that cODnection. Under Rule 206 a 
man is indicted for larceny and the 
question is whether be has stolen the 
watch. Of course, there can be a 
search warra.ut, but can that man be 
ordered in tbe court which is trying 
tbis case against bim to produce tbe 
watch? 

Mr. Jlorgan: If the trial court finds that 
the watcb belonss to the otber party, 
yes. No question about it under this 
rule." 

XIX A.L.I. Proceedings 127. 

Consider the following commentary on A.L.I. Code Rule 206 

(whicb U.R.E. 25(d) copies): 

"There is no q~st1on that a person having " 
in bis possession a tangible which contains 
matter incrta1nating bim cannot b7 claiming 
tbe privilege against self-incrimination 
avoid his duty to deliver it over to the 
person legally entitled to its possession. 
And it seems to be immaterial that the 
latter intends to turn it over to others 
for use in a criminal proceeding against 
tbe present posseesor. ' See Johnson v. 
United States, 228 U.B. 457, 33 S. Ct. 572, 
57 L. Ed. 919, 47 L. R. A., N.S., 263 (1913); 
Ex parte Fuller, 262 U. S. 91, 43 S. ct. 496. 
67 L. Ed. 881 (1923)." 

53. 24 C.A. 799 (1914). See also People v. Pbdera, 33 C.A. 8 

(1917). 

54. People v. Diller, 24 C.A~ 799. 802-803 (1914). 

C. 55. 102 C.A.2d 954 (1951). 

FN-10 
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56. 335 U.S. 1, 71 (1948). 

57. IJcCormick, p. 283. 

58. IJcCorm1ck, p. 283. 

59. MCCormick, p. 281. 

60. See § eupra. 

61. 99 C.A.2d 109 (1950). 

62. XIX A,L.I. Proceedings, pp. 129-130. 

63. McCormick, pp. 262-263. 

54. 99 C.A.2d 109 (1950). 

65. Tie are .!!2! thiDk1ng bere of the situation of prosecution 

calling defendant in rebuttal for furthe~ cross-examination 

as in People v. La Vers, 130 C.A. 708 (1933) and People v. 

Searing, 20 C.A.2d 140 (1937). 

66. P.C. §1323: 

67. 

itA defendant. in a criJlli.ca1 action or proceeding 
cannot be compelled to be a witness against 
himself; but if he offers himself as a witness, 
he may be cross-examined by the counsel for 
the people as to all matters about which he was 
examined in chief. The failure of the defendant 
to explain or to deny by his testimony any 
evidence or facts in the case against hi. may 
be commented upon by counsel." 

66 C. 602 (1885). 
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G8. lJaking the examiDation "as general as could have been made 

C: of any other wi tness" would not. it seems. in and of itself 

be objectionable. 

c 

c 

69. See also the following from People v. McCiungill, 41 C. 429, 

430-1 (1871): 

"It appears from the bill of exceptions that 
'one Yates was called and sworn as a witness 
for the prosecution, and among other things, 
stated that he had a certain conversation 
with the prisoner.' This closed the evidence 
for the prosecution. The defendant was then 
placed upon tile stand as a wi mess in his 01ID 
behalf, and was asked if he bad the conversation 
with Yates spoken of by Yates, and answered he 
did not, and was ezamined no further by his 
counsel than concerning said conversation, nor 
was he examined on any other point, but answered 
all questions required of him by the Court; that 
upon the argument of the case the counsel for 
the prosecution commented upon the fact before 
the jury; that the delendant refused to be cross­
examined to the whole case; that defendant's 
counsel protested against such comments, but 
they were continued by permiSSion of the Court. 
This conduct of counsel for the prosecution, 
under sanction of the Court. and against 
Objections of the defendant's counsel, was 
irregular, and its permiSSion by the Court 
erroneous, and manifestly prejudicial to the 
rights of defendant. (People v. Tyler, 36 0&1. 
522.) 

The fact that defendant offered himself as a 
wi tness in his 01ID behalf, did not, as to him, 
change or IIOdify the rules of practice wi. th refer­
ence to the proper limits of a cross-examination 
of a witness; and, clearly, the prosecution could 
not legally claim that defendaDt should be made a 
Wi tnes. for the state against himself. To attempt 
such an outrage of defendant's rights, and then, 
with the sanction of the Court, in argument to the 
jury, to comment upon the failure of such atta.pt 
as a circWlllltance tending to establish the guilt 
of defendant, cannot be justified or sanctioned." 

Query: would COIIIIeDt be proper today under the COID1GDt 

provision of Art. I, § l3? If so, does this change the 

IN-I! 

________ ... .1 
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elder rule that restricted cross-examination is a consti­

tutional right? No, it seems. Comment authorized by the 

Constitution does not negate the existence of privilege. 

122 C. 127 (1898). 

UcCo1'lllick's analysis is as follows (PP. 49-50): 

"As a means of implementiq the prescribed 
order of producillg evidence by the parties, 
the restrictive rules limitiq cross-exaain-
a tion to the scope of the direct or to the 
proponent's case are burdenSOlle, bllt under­
standable. The cross-eu-iur who has been 
hal ted has at least a theoretical remedy. 
Be uy call the 11'1 tness to answer the sue 
questions when he puts on hi. own next stage 
of evidence. But the Pederal court. and the 
states foliowing the restrictive practice 
have applied these confining rille. to the 
cro.s ....... • 1 nation of the accused by the 
prosecution. Thus, the accused llay liDl1t his 
direct examination to 80IIle sillSle aspect of 
the case, such as age, sanity or alibi, and 
then invoke the court's ruling that the cross­
examination be limited to the utter thus 
opened. Surely the according of a privilege 
to the accused to select out a favorable fact 
and testify to that alone, and thus pt credit 
for testifying but &&cape a searching inquiry 
on the whole charge, is a trave.ty OD criminal 
administration. It is supposed to be 
nece.sitated by the principle that by takillg 
the stand the accused subjects biaSelf to 
cross-eXUlina tion 'as any other witness.' 
Se8ll1ngly at least two escapes are available. 
Fir.t, the rule lim! ting the cross-eumt nation 
has always been professedly subject to variation 
in the judge's discretion, and the fact that the 
cross-examiner cannot call the 11'1 tneas is a 
ground for exercising the discretion to parmi t 
cross-examination on any relevant fact. Second, 
the accused might rea80nably be held to bave 
waived altogether his right not to be coapelled 
to be a 11'1 tness against hi ... l~, by taking the 
stand in his own bebalf, Consequently, the 
prosecution could later call the accused as 
state's witness, and the one-sided effect of 
limiting the cross-examination would be mitigated. 
In jurisdictions following the wide-open practice 
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there is of course DO obstacle to cross-exam1Ding 
tIle.accused upon any matters relevant to any issue 
in the entire case." 

For reasons stated in the text, we do not believe 

McCormick's suggested first escape is available in this 

State. Nor do we believe his suggested second escape 

(which is U.R,E. 25(g» is available. 

72. In re Berman, 105 C.A. 37 (1930); In re Crow, 126 C.A. 617 

and 621 (1932); People v. Barties, 126 C.A.2d 763 (1954); 

73. 

74. 

75. 

76. 

77. 

78. 

79. 

80. 

81. 

OVerend v. Superior Court, 131 C. 280 (1900) • 

McCormick, § 124. 

McCormick • pp. 261-2. 

184 C. 524 (1920) • 

134 C.A. 54 (1933) • 

105 C.A. 37 (1930) • 

Commentary on Rule 38. 

323 P.2d 427 (1958). 

324 P.2d 1 (1958). 

The instruction was as foll09S: 

"'[T1hose accused of crlae are competent as 
witnesses only at their own request and not 
otherwise. You are therefore not to draw an 
inference against the Defendant Nathan Barris 
Snyder because he refused to testify in the 
case of People versus Calhoun on this ground. 

FN-14 
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However, you are further instructed that 
failure to testify on the ground that an 
answer might tend to incriminate may be 
considered by you in the light of all other 
proved facts in deciding the question of the 
defendant Nathan Barris Snyder's guilt or 
innocence I Whether or DOt hie failure to 
testify in the case of People versus calhoun 
on the ground of self-incrimination shows a 
consciousness of guilt and the significance 
to be attached to such a circumstance are 
matters for your determination.'" 

Suppose the evidence of privilege claim had been (1) offered 
-

after D testified, and (2) had been offered solely for the 

purpose of impeaching D's credibility as a witness. 

In People v. Krnette, 15 C.2d 731 (1940) the court stated 

that the use at the trial "solely for impeachment purposes" 

of an incrimination privilege before a grand jury "DO 

more destroys [the) constitutional privilege than does 

comment when privilege is exercised at the trial. 

Query is this changed by calhoun and Bonelli? 

If today the evidence would be admissible in this situation 

and upon this theory this is an instance, in addition to 

those noted in the text, of difference between today's law 

and Rule 39. 

83. 3 C.2d 384 (1935). 

84. 8 C.2d 648 (1937), See also Keller v. Key !rstem Transit 

Lines, 129 C,A.2d 593 (1954). 

FN-l·5 


