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Date of Meeting: Jamuary 16-17, 1959

Date of Memo: Jamuary 8, 1959
Memorandum No. 8
Subject: Study #36 - Condemnation

Attached is a copy of a letter of December 10, 1958 from Mr.
Robert Nibley of the firm of Hill, Farrer & Burrill raising certain
questions as to how the condemmetion study should be carried forward.
Ve discussed this letter preliminarily at the December meeting and
determined that no decision should be teken until the matter could be
more thoroughly discussed at the January meeting with both Senator
Cobey and a representative of Hill, Farrer & Burrill present. This

is being arranged.

Respectfully submitted,

John R. McDonough, Jr.
Executive Secretary




Law Offices

HILL, FARRER & BURRILL
4311 West Fifth Street

Los Angeles 13, California

December 10, 1958

Professor John R, MecDonough, Jr.
Executive Secretary

California Law Revision Commission
School of Law

Stanford, California

Dear Frofessor MeDonough:

We are correcting some typographical errcrs which we discovered
in our recent study, and corrected coples will be in the mail toc you
ghortly.

In the revised study we attempted %o incorporste the suggestions
contained in your letter of July 22, 1958. With respect to your paragraph
Ro. 3 end alsco with respect to Senstor Cobey's comments, I would like to
direct your attention to the article e¢ited in the study which appeared in
the Yale Law Jourhel, Eminent Domein Valustions 1n an Age of Redevelopment:
Incidental Losses, 67 Yale Law Journsl 61, 'This is an excellent discus-
sion of those incidental expenses which todsy are usually not subject to
reimbursement in condemnation proceedings.

The authors comment upon the efforts of some courts to award
ineidental expenses by finding that they are reflected in market value,
However, it is spparent that the authors, like the member of the commis-
sion mentioned in parsgraph 3 of your letter, questicn this concept. It
seems that the selling price of property is essentislly a compromise
reflecting the relative bargaining strength of the buyer and seller. In
many cases the seller in the open market may be unable to recover for the
incidental losses he suffers because of competlition from cther sellers,
weakness of market demand, end similar factors.

The real problem seems to be whether to compensate owners for
incidentel losses suffered in condemmetion, whether or not these losses

would be facters in a voluntary sale, merely because the condemnation tsking

is not voluntary. There is a difference between g loss suffered involun-
tarily, for the public good, and cne which the ovmer assumes voluntarily
when he sells.




Professor John R. MeDonough, Jr.
December 10, 1958
Page Two

Senator Cobey's comments also relate to this problem. However,
if the legislature determines to compensate the owmner for such incidental
losses, it becomes unnecessary to determine whether a considerstion of them
playe a part in bargains made upon the open market. It is probably within
the power of the legislsture to deelde that, in determining just compensa-
tion in condemnation cases, consideration should be given to such items as
moving expenses, loss of profite, inconvenience or other items, now
generally excluded from consideration.

Senator Cobey's desire that the condemngiion study be oriented on
& basis of economic as well as legal principles is s facet of a problem
which has been concerning us for some time. The scope of the condemnation
problem facing the legislature is cne much greater than we had at first
realized in this office. I am sure our progress on even our limited field
of inguiry has not been rapld enough to satisfy you. Yet it now seems to
us that perheps many more aspects of condemnation law showld be scheduled
for study.

The time which we hasve been able to devote to the study has been
unexpectedly limited by various factors, and we believe that some way must
be found to have substantial portions of the work done by others. Yet we
Teel that we can make a contribution to the study that others might be
unable to supply, because we practice in the condemmation field.

We are not concerned with the matter of compensation. We are
happy to contribute our services toward the Cammission's objective of a
Just and workeble condemnation law. What we are concerned with is getting
the Job done, certainly more rapidly then we have been doing it and
preferably even more rapidly than ouwr initial thinking contemplated.

We would appreciate any suggestions you might have in this con-
nection, and if you are planning to be in Los Angeles soon, we would like
to visit with you. Perhaps something could be worked out whereby & person
or persons could be employed, under our supervision if the Commission so
desired, to gather the necessary legal and econcmic data and get it into
form for incorporation into the study. (In view of the extent of the
condemnation field it would seem that one person could be kept busy full
time on this project for several months.) Ue could participate, 1f desired
by you, in suggesting areas for investigetion, supplying sources of
meterial, asssisting in the preparation of the final study and in drafting
recommended legislation.

Sincerely,

S/ Robert Nibley
ROBERT NIBLEY

of

HILL, FARRER & BURRTILL
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A STUDY TOC DETERMINE WHETHER THE
OCCUPANT OF REAL PROPERTY TAKEN BY
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SHOULD THE OCCUPANT OF REAL PROPERTY
TAKEN BY EMINENT DOMAIN BE REIMBURSED
FOR HIS EXPENSES OF MOVING?

1, Introduction

The acquisition of private property for public purposes
has become a matter of increasing importance in recent years,
particularly in California, because of this State's unprecedented
population increases, (From 1950 to mid-1958 the estimated
population increased from 10,587,000 to 14,752,000, A popula-
tion of 31,000,000 persons is anticipated for 1980.1)

New populations need new school sites, playgrounds,
parks and other facilities. Expanding govermmental activities
require new offices and public buildings, Existing streets and
highways are being widened and broad freeways are being created
where none existed before, (As of June 30, 1958, 1732 miles of
freeway had been completed, were budgeted for construction or
were under construction., For 1980 a system of 12,250 miles of
freeway has been recommended by the State Department of Public
Wbrks.z) As a result of the need for public facilities, the
power of condemnation is being exercised more and more frequently,
and its effect is being felt by increasing numbers of citizens,
Some affected persons have felt that present laws did not operate
justly as to them, and they have sought relief from their repre-
sentatives in the Legislature. Senators and Assemblymen are
thus being called upon to weigh the interests of thelr constituent
as individuals on the one hand against the interests of the same
individuals collectively, as a body politic, on the other,

1
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This study is respectfully submitted to assist in a
consideration of one aspect of the problem-~whether or not an
owner should be reimbursed for the cost of removing personal
property from land condemned.

2., Present Law - Cost of Moving Personal Property

Article 1, Section 14, of the California Constitution

and the Fifth Amendment to the United States Constitution guarantee

to every property owner whose property 1s taken by condemmation
for public use "just compensation"”. Historically, in most juris-
dictions in the United States the term "just compensation' has
not been interpreted to include payment for moving personal
property.

The reason for the development of the majority rule
denying payment for Iincidental losses including moving expenses
is digcussed in a recent article in the Yale Law Journal, Eminent

Domain Valuations in an Age of Redevelopment: Incidental Losses :

“Although the power of eminent domain was utilized
early in this country's history, takings seldom entailed
incidental losses. In fact, while the obligation to make
compensation had been incorporated into constitutions of
the federal government and many states, payment of any
compensation was rare since loss resulting from the
average taking was slight, The takings which did occur
generglly involved unclaimed and unimproved private
property, or land governmentally owned, Takings did not
assume significant proportions untll well into the nine-

teenth century, when railroad construction became an
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important factor in American life, Thus, incidental
losses, which usually follow condemnation of improved
commercial and industrial property, were not appre-
ciable factors when the formulae for compensation were
developed by the courts. The absence of these con-
siderations resulted in the establishment of theories
of compensation which did not include payment for in-
cldental losses, and accounted for the lack of popular
insistence that such damages were part of the 'just

compengation ' guarantee of the Fifth Amendment," (Page 65)

The authors point out that in England, where the acquisi-
tions involved highly developed industrial and commercial areas
and the takings brought considerably more damage to the condemnee,
the English courts adopted the practice of awarding compensation
for incidental losses.

Another writer suggests that the rule denying a fee
owner the expenses of moving his personal property arose because
of a misapplication of the rule relating to tenants. He said:

"4 distinction must be made between the condemmation
of land held in fee and the condemnation of land held
under a lease, % % % % % % A legsee must remove his
personal property from the leasehold upon the expira-
tion of the lease. 1f the premlses are condemned prior
to the expiration of the lease, the lessee suffers no

added expense on account of removing the personal
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property, and, since he is awarded the fair market
value of the unexpired portion of his term, he is
made whole without reimbursement for removal damages.
This is not so where the condemnee is the owner in
fee, It follows that cases involving the condemnation
of leaseholds can be of no aid in establishing a rule
as to the right to recover costs of removal in cases
involving the condemnation of fee estates,

"Although the treatises mentioned above cite numercus
cases as authority for the majority view, there is in
fact a dearth of cases directly in point. O©Of the thirty-

three cases cited by Nichols, op. cit. supra, only one

directly holds that the fee owner will be denied reim-
bursement for removal costs, This declsion, In re Smith

Street Bridge, 234 App. Div, 583, 255 N,Y. Supp. 801

(1932), cites three cases in support of its conclusion:
Ranlet v. Concord Ry., 62 N,H. 561 (1833); Matter of
New York, W.S, & B, Rv., 35 Hun 633 (N.Y, Sup.Ct, 1885);

New York Central Ry. v. Pierce, 35 Hun 306 (N.¥Y. Sup.Ct,

1885), Each of these three cases stands for the proposi-
tion that, since the lessee would have been required to
remove his personal property from the leasehold upon the
termination of his lease, he suffered no additional
damage in removing his personal property prior thereto

as a consequence of condemnation. It is apparent, there-
fore, that the majority rule applicable to fee owners
evolved from earlier decisions denying removal costs to

leggee condemnees.“4
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Whatever the historical basis for the rule, the law
is now firmly established in a majority of jurisdictions in this
country that a condemnee is not entitled to relmbursement for

moving personal property,

a. California Rule

Californiz follows the majority. In cases of a permanen
taking, of elther a fee cr some lesser estate such as an easement,
the California courts have universally held that nelither owners

nor tenants are entitled to the cost of removing or relocating

their personal property.5

5

In Central Pacific Reilroed Company,” an early leading

authority, the court reasoned that a property owner is only
entitled to recover such damages, over and above the value of

the property talken, as are specified by statute, Since nc statu-
tory authority existed the court held that the owner was not en-
titled to recover for the removal or relocation of personal

property. This holding was applied to a tenant in County of los

Angeles vs. Signal Realty Co.,6 where the court held:

"As the title to all property is held subject to
the implied condition that it must be surrendered when-
ever a publie interest requires it, the inconvenience
and expense incident to the surrender of the possession
are not elements to be considered in determin n% the
damages to which the owner is entitled." (pg. 712)

The most recent expression by the California courts

upon this point is found in People vs, Auman.’ There the owner

had improved his property with a cyclone dust collecting system,

a large steel tank, various gas, water and air pipes, grinding

R
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and polishing lathes, large silver and gold plating tanks and
extensive electrical and alr compressing machinery and equipment.
From the majority opinion it appears that all parties conceded
that the machinery and equipment were removable fixtures. Based
upon a finding to this effect the appellate court held that the
cost of removing and relocating these fixtures was not a compen-
sable item, An additional lmport of this decision, as hereinafter
discussed, is its apparent conflict with other California cases
wherein machinery and equipment of essentially the same nature
have been held to be a pert of the realty for which the condemnor
must pay fair market value,

b, Other Jurisdictions = Majority Rule

The weight of suthority in other jurisdictions is that
an owner or tenant whose property ie permanently taken cannot re-
cover the cost of moving or relocating his personal property.8
This result is premised upon the proposition that necessarily
incurred removal costs do not enhance the value of the property
taken and that such costs are speculative.g In the case of a
lessee, an additional argument is suggested to the effect that
since the lessee must stand the cost of removal at the end of his

term, the taking only changes the time when the expense is incurre

c. Other Juriasdictions - Minority Rule

However, there is a considerable body of authority to
the effect that costs of removal and relocating personal property
occcasioned by a permanent taking are allowable either as a factor
to be considered in determining market value or as a separate

element of compensation,
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In Blincoce va, Choctaw O, & W, R, Co, ", an Oklahoma case

the action was by a rallway company to condemn a lumber yard. The
owner sought compensation, in addition to the value of the propert:
taken, for the cost of removal of lumber stored thereon, The
Oklahoma court, after carefully discussing the holding of the

California Supreme Court in Central Pacific R.R, Co. ve, Pearson12

held that it was error to refuse such recovery. The court dis-
tinguished the Pearson case upon the grounds that the California
statute provided compensation only for the land sought to be
appropriated whereas the Oklahoma statute provided that the
commigsioners shall ", , . consider the injury which such owner
may sustain by reason of such railroad, and they shall assess the
damages which sald owner will sustain by such appropriation . . ."
Based upon this statutory provision the court held:

"% % % If damages to personal property is incident and
necessarily caused by the exercise of the power of eminent
domain in taking land, then the 'owner' is injured 'by
reason of such railroad'. That the owner 'by reason of
such railroad' has been put to the expense of removing
the stock of lumber then on hand is not disputed; neither
can it be denied that the cost of such removal was made
necessary by the condemnation of the real estate, and is
an injury and damage tg the owmer to the extent of the
cost of auch removal,"13

To the same effect is 0il Fields & S,F, Ry. Co., vs, Treese Cotton

g_c_'-. (Oklahoma) . 14

A gsimilar result was reached in Connecticut in the case

of Harvey Textile Co, vs. I-!:Lll.15 In that case the statute pro-

vided that the owner of the property taken should be ", , . paid
by the State for all damage . . ." The court held that the phrase

""all damage" included the cost of disassembling, moving and
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reassembling factory machinery., This cost was not to be determinec

as a separate item but ag a part of the just compensation. 1In

this connection the Connecticut court said:

"A simple illustration will bring out the appli-
cation of these princigles to the case at bar, An
owner would demand a higher price for a factory con-
taining comglicated and valuable machinery than he
would for the game building idle and empty, because
he would be faced with the necessity of moving his
machinery to save it, !is willingness to sell would
be affected by this consideration which would fgus
enter into the fixing of & failr market value."

Likewise, in City of Richmond vs. Williams,>’ a Virginia

case, the court held that the statutory phrase "or other property"
taken and damages to "adjacent or other property of the owner” re-
quired the allowance of moving costs. The court reasoned that
the words "other property" must of necessity be construed as em-
bracing personal property and consequently if the taking neces-
sitated the removal of certain lumber stored upon the property,
this was a burden imposed upon the owner for which he was en-
titled to compensation,

Although the foregoing cases based thelr decigions upon
the particular wording of their applicable statutes, other courts
have, without statutory authority, permitted recovery for costs

of moving, In Metropolitan West Side El. R, Co. vs., Sigggl,la

an Illinois case, the court, without reliance upon a statute, held
that a tenant was entitled to the costs of removal of certain
personal property. The court said:

"% % % This court and many others have often said that
the measure of damages 1s the market value of the
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properti condemned, and that, in arriving at such
value, it is competent to prove any use, the highest
and best use, for which it is adapted; and this is
undoubtedly the general rule, but this court has
never held that the rule is without exception, and
that cases may not arise where a ﬁroper observance
of the constitutional provision that private prop-
erty shall not be taken or damaged for public use
without just compensation may not require the pay-
ment of damages actually sustained other than those
measured by the value of the property taken,

% % X

But may not cases arise where the cost of removal
of personal property from the premises taken, and
injury thereto, would exceed the value of the pro-
gerty taken? Let it be conceded that, as contended
y appellant, the owmer of a leasehold interest
would have no greater right to recover such damages
than the owmer of the fee; might not a case arise
where the owner of the fee would be entitled to
such damages? Let it be supposed that the fair
market value of a certain E ece of real estate
sought to be condemned 18 of itself of but small
value, but that the prOpert{ i8 occupied by the
owner as the site of a costly manufacturing plant,
18 covered with valuable and complicated machinery,
and that such machinery could not be removed except
at an expense greater than the value of the premises;
wust the owner accept the value of the premises, and
expend the amount received and an additional sum in
removing and repairing his machinery?

Also, in James McMillin Printing Co. vs. Pittsburgh

C. & W, R, C0.20 the Pennsylvania court rejected the standard

of market value and held that a tenant was entitled to comsider,
in determining the bonus value of his lease, the cost of re-
moval of machinery, 21

Another interesting case, because of its reasoning, is

In Re Gratiot Awenue 22, a Michigan case, The court allowed

the cost of severing, reassembling and reattaching the trade
fixtures of a drug store and jewelry store and the machinery

and equipment in a manufacturing plant, The cost of
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transporting these items from the old location to the new lo-
cation was not allowed upon the grounds that it was specula-
tive. The Michigan court rejected the argument of the condem-
nor that the tenant would have to move at the termination of
the lease, and in this connection held:

"We cannot assume that the tenancy would have

sooner terminated, Nor are we dealin% strictly with

the personal progerty as the term is legally under-

stood, The mach nerg must be regarded as fixtures,

and, in order that the business could be carried on,

as it was when plaintiff's [property owner] property

was taken, these or similar machines and equipment

were needed, The City did not want the machinery,

could not use it, and, 1f taken by the City for

just compensatign, the City would have to sell or

give it away."

The English and Canadian law generally allows the cost
of removal and relocation of personal property., This includes
the cost of removing furniture, goods and fixtures, the cost
of dismantling and reaffixing machinery and other like
items.24

d, Temporary Takings

The preceding citations relate to the law applicable to
permanent takings of the fee or lesser permanent estates in
property. During World Wax II there came into use what has
been denominated the temporary taking of a limited estate in
the nature of a leasehold, By this device the condemnor sgeeks
to acquire, for a limited period of time, the use of the pro-
perty. As an outgrowth of thegse temporary takings there has
evolved a rule of law, in the Federal Courts, that where a

ortion of a tenant's estate is taken so that he must move out
P

10
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during the period of the condemnor's occupancy and, upon its
termination, move back in, he is entitled to have considered
as part of the market value of his leagse the cost of movihg
out, the cost of storing his goods during the condemmor's oc~
cupancy and the cost of moving back at its termination, In

United States vs, General Motors Corp.25 the U, §, Supreme

Court summarized the method of evaluating these temporary tak-

Inge as follows:

"% % % The value of such an occupancy is to
be ascertained, not by treating what is taken
as an empty warehouse to be leased for a lon
term, but what would be the market rental value
of such a building on a leage by the long-term
tenant to the temporary occupier . . .

2, Some of the elements which would

certainly and directly affect the market

Erice agreed upon by a tenant and a sub-

esgee In such an extraordinary and unusual
transaction would be the reasonable cost of
moving out the property stored and preparing

the space for occupancy by the subtenant. That
cost would include labor, materials, and transpor-
tation. And it might also include the storage of
goods agalnst their sale or the cost of their re-
turn to the leased premises, Such items may be
proved, not as independent items of damage but to
aid in the determination of what would be the
ugual~~=the market=-~price which would be asked
and paid for such temporary occupancy of the
building then in use under a lon% term lease, Tha:
regspondent offered detailed proof of amounts actue
ally and necessarily paid for these purposes., We
think that the proof should have been received gor
the purpose and with the limitation indicated."46

The rule of the General Motors case was reaffirwmed and

defined in United States vs. Petty Motor Co.27 However, the

U. 8. Supreme Court there pointed out that in order for the

tenant to secure his cost of removal and relocation as part

11
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of the market value of the leasehold interest, there must be
a carving out of only a portion of the estate so that the
tenant would be under the obligation to return to the premises
at the end of the Govermnment's occupancy., 1f the taking, al-
though temporary, was of such nature and extent as to exhaust
the tenant's leasehold estate, then the costs of removal and
relocation were not to be considered because, in that situation,
the condemnation of the entire leasehold interests was analo-
gous to the condemnation of all interests in fee,

3, Present Law - Condemnation of Fixtures

It is believed by the authors of this study that legis-
lation relating to reimbursement for the moving of personal
property should also concern itself with reimbursement for the
moving of fixtures severed from the realty.

At the present time, under California law, property affixed
to the realty must be taken and paid for by the condemnor. Code
of Civil Procedure Section 1240 provides that the court, jury
or referee must ascertain and assess:

"l. The value of the property sought to be con-
demned and agll improvements thereon pertaining to

the realty o+ (TophasTe Suppllcd

Civil Code Section 660 provides:

"A thing is deemed to be affixed to land when
it is attached to it by roots, ags in the case of
trees, vines, or shrubs; or imbedded in it, as in
the case of walls; or permanently resting upon it,
as in the case of buildings; or permanently attached
to what is thus germanent, as by means of cement,
plaster, nails, bolts, or screws; except that for the
purpoges of sale, emblements, industrial growing crops
and things attached to or forming part of the land,
which are agreed to be severed before sale or under

12




the coniract of sale, shall be treated as goods
and be governed by the provisions of the title of
this code regulating the sales of goods,"

Perhaps the leading California case upon this question

is City of los Angeles vs. Klinker, 20 In that case the
main building of the Los Angeles Times was especlally designed
and constructed to accommodate the permanent installation of
the large presses and related machinery necessary to the opera~
tion of a newspaper, Upon appeal it was held that the large
newspaper presses, a large auto-plating machine, composing
equipment (consisting of 40 linotype machines complete with
electrical conduits, water and drainage system), proof presses,
saw trimmers, imposing tables, steel cabinets and cases, en-
graving equipment and other items, were within the meaning of
CCP Sec., 1248, improvements pertaining to the realty, In ren-
dering this decision the court not only considered the doctrine
of "fixtures'" which is to be determined by the method of
annexation, the intention of the person making the annexation
and the purpose for which the property 1s used, but also the
doctrine of "constructive annexation', In this connection the
court said;
"Here we have not onlg the manner of annexa-

tion of the fixtures and the purpose for which the

premises were used, but we have the acts and the con-

duct of the owner in installing these fixtures and,

when viewed as a whole, we are unable to escape the

conclusion that so much of the fixtures ags are de~

noted in the record by the term ‘processing equipment'

are, actually or congtructively, an improvement of

the real property.'" <°

Although the Klinker case involved the property of an

owner, the Supreme Court of California in People vs. Klogstock3°

13




C 2

held that trade fixtures, regarded as personalty between the
tenant and the landowner, may, as between the tenant and the
condemning body, be regarded gs part of the realty for the pur-
pose of compensation.31

There is a similarity of reasoning between taxation and

condemnation cases.32 1In Southern California Telephone Company

vs, State Boaxd of Equalization, 33 a taxation case, the Cali-

fornia Supreme Court held that even such items as the telephone
operators' head sets, breast sets, and stools, although not
physically attached to the realty, were under the doctrine of
constructive annexation a part of the realty for the purposes

of taxation, The court cited and relied upon City of Los
34

Angeles vs. Klinker,
Although there is a considerable body of persuasive
authority to the effect that trade fixtures, machinery and
equipment are a part of the realty for the purposes of condem~
nation, it is also true that each case turns upon its specific
facts, and consequently no uniform rule may be laid down, In
People vs. Eggggh35, a California case, the court held that
gasoline pumps and an auto lubrication hoist were not real
property, The court, although recognizing the doctrine of
constructive annexation as set forth in the Klinker case, rea-
soned that here the controlling consideration was whether the
property could have been removed without damage to the free-~
hold or substantially impairing its wvalue, This appears to
be a8 similar rationale to that contained in People vs. Auman,

supra, 36

14
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During the 1957 sesaion of the legislature, Section 124Cb
of the Code of Civil Procedure was enacted and provides:

erial porposes snd footalied Fof uee in 5 fixed Lo

cation shall be deemed a part of the realty for the

purposes of condemnation, regardless of the method

of installation,"

This section, although affording some relief from the un-
certalnties of the case law, 1s not a complete answer., In the
first place it appears limited to equipment designed for manu-
facturing or industrial purposes. It does not cover commer-
clal establishments such as restaurants, bars, motels or or=-
dinary residential type property. In addition it is, by its
terms, limited to equipment installed for use in a 'fixed loca-
tion" and thus does not consider the doctrine of constructive
annexation,

The question of what constitutes a fixture or improvement
pertaining to the realty is relevant to the question of whether
the costs of removing and relocating personal property should
be allowed in condemnation cases., Under the exiagting Cali-
fornia law the condemnor must take and pay for all improvements
pertaining to the realty.37 Because an owner or tenant is not
entitled to any moving expenses it is generally to his advantage
to contend that all fixtures, trade fixtures, machirery and
equipment are real property. Even though he may be able to use
the fixtures or equipment in another location, if he cannot re-
cover for the expenses of moving and relocating them he suffers

a pecuniary loss by the condemnation which can conly be avoided

by “selling" them to the condemnor, On the other hand, it is

15
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generally true that the condemning body has no need for the fix-
tures or equipment, However, if the court rules that they are
fixtures, it must pay for them and salvage whatever it can by
selling them to the highest bidder,

4, 1Is a Modification of the Law Desirable?

There is much to be saild in favor of legislation which
would compensate an owner for his moving expenses, The hard-
ships arising from the present law are becoming increasingly
apparent,

The moving costs faced by a home owner whose house is
condemned may be relatively small, However, because of the
great numbers of owners who have been affected by condemnation,
the problem 1s one of considerable over-all importance,

Such an owner ig forced to move at a tiﬁe not chosen by
him, An outlay of $200 or $300 to pay for the costs of a move,
never an incongequential item to most home owners, may be un-
usually onerous following a condemnation. If the proceeds of
the condemnation have not been received at the time of the move,
the owner often has all his ready funds tied up in the dwelling
bought to replace the one condemned, Even if the owmer has
been paid for the taking, in a rising market such as that ex-
perienced in the last few years the replacement of the condemmed
property with equivalent accommodations may cost more than the
proceeds from the condemnation. While the foregoing are prob-
lemg outside the immediate scope of this paper, they are men-

tioned here because the existence of the problems does tend to

intensify the hardship which an outlay for moving expenses imposes

16
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upon a home owmer.

Much greater expense is, of course, incurred in moving an
industrial or commercial estabiishment., A manufacturer may
have to move a substantial number of machines, Merchants with
inventories of heavy materials (such as the proprietor who
stocks refrigeration equipment, pumps, compressors and insula-
ted walk-in cabinets), or inventories of many small items (such
as the typical hardware merchant) normally have very costly
moves upon their hands,

Various writers have commented upon the need for remedial
measures, In The Appraisal Journal, the publication of the
American Institute of Real Estate Appralsers for January 1958
the author states: '"We find almost universal agreement, at
least privately, that some means should be found by which hard-
ship can be relieved through payments for additional conse-
quential damages, without exposing the Government to unlimited
payment or permitting former owners or occupants to cbtain
windfall benefits,"38

In the Yale Law Journal article, Eminent Domain Valuations
39

in an Age of Redevelopment: Incidental Losses, the authors

state:

"Measurement of 'just compensation' in condemnation
actions has long plagued the field of eminent domain.
The basic S{Btem of compensation -- fair market value --
was judicially developed in an effort to indemnify the
condemnee for the property loss occasloned by condemna-
tion, This formula, however, fails to assess what are
often severe and costly losses sustained by owners and
lesgees of property. In theory, the market walue
standard is directed toward compensating the condemnee
for the physical property loss suffered; thus it
generally excludes recompense for incidental losses =~
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losges typified by damage to or destruction of good will,
expenses incurred in moving to a new location and pro-
fits lost because of business interruption or inability
to relocate., In denylng these losses, courts have re-
cognized that such action constitutes a derogation of
the indemnity principle and makes 'harsh' law. Non-
theless, the practige continues, justified by reasoning
which, upon critical examination, reflects dubious wis-
dom and logic.

Today, more than ever before, the denial of inci-
dental losses assumes major importance in the area of
eminent domain., The scope and nature of contemporary
takings have aggravated the injury which results from
condemmation. Initially, the great number of takings
inflicts losses on an ever-increasing multitude of
people; such projects as large scale federal and state
road building and mushrooming urban renewal leave few
segments of the nation directly unaffected. These pro-
grams also involve taking of improved commercial and
industrial property where incidental losses are neces-
sarily wmore prevalent and seriocus. Furthermore, pre-
sent takings, by tending to encompass large areas of
contiguous property, make prompt relocation to mitigate
losses considerably more difficult. And, as popular
indignation due to the denial of these losses may
seriously impede beneficial redevelopment programs,
the workings of the market value formula take on an
importance apart from the individual rights affected.

In light of the admitted inequities of the market
value formula and because of the increasing significance
of govermmental redevelopment programs, reexamination
of the Eresent system of compensation in eminent domain,
particularly as it applies to incidental damages, is
necessary."

The payment of moving expenses by the condemmnor, in addi-
tion to relieving hardship of the kind mentioned above, may
very well result in benefit to the condemnor, First, it may
make settlements easler by wmaking it possible for the condemnor
to reimburse an owner for an element of damage which cannot now
be compensated for. Second, it way avoid the necessity of a
condemnor's acquiring fixtures attached to the realty, which

would have no value to the condemnor. A statute permitting
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payment for the relocation of such fixtures would let the con-
demnor avold paying the possibly greater value of the fixtures
valued as part of the realty.

On the other hand there are many factors which should be
considered in opposition to moving expense legislation, The
payment of moving expenses would undoubtedly increase the cost
of public improvements to the taxpaying public as a whole,

Second, the payment of moving expenses will undoubtedly
prove to be a windfall to the condemnee in certain instances.
The home ovmer who has just completed his new house, or the ten-
ant of a store building whose lease 1s gbout to expire, for
example, would be reimbursed for moving costs which they would
have incurred even without the condemnation. However, it seems
that the number of windfall cases would be relatively small in
comparison to the total number of properties acquired.

Apparently because of these latterconsiderations legisla-
tures as well as courts have been reluctant to make any changes
in the existing rules for compensation, In the California
Legislature several bills, hereinafter discussed, for payment
of moving expenses have been introduced but have failed of
passage. In Connecticut Semate Bill No, 610, February 1, 1955,
designed to compensate condemnees for incidental losses, was
not adopted. In the Yale Law Journal article referred to above,

it is stated:
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""# % * The legislatures have, however, been reluctant
to change the pregsent policy. See, e.,g., 83 Cong.
Rec. 1649, 1650, 1653, 1954, 1656 (1942), where a
proposed amendment to award proximate losses in
addition to fair market value was defeated, The
tenor of the debates reflected a feeling on the part
of Congress that the Supreme Court's position on
just compensation is a firmly entrenched doctrine
which the legislature, at least during a wartime
period, should not upset. The debate over this
measure also indicated concernm over the speculative

nature of incidental or 'proximate' losses."

A discussion of other bills introduced in Congress relating
to compensation for various incidental losses including moving
expenses but which failed of passage is contained in The
Appraisal Journal.41

In summary, it seems that the problem is one of legislative
policy in determining where the burden should fall. Unques-
tionably there is a hardship upon those who must move to make
way for public improvements, Should this burden be spread over
all the members of the public as a part of the cost of the
improvement? Or, should it be borme by each citizen who may
be affected, under the long standing philosophy of court cases
which hold that we all own our property subject to the prior

right of the public to take it when needed?
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5., Remedial Legislation

Notwithstanding the reluctance of most courts and legisla-
tive bodles to change long established rules of compensation,
legislation has been enacted upon this subject in certain
jurisdictions.

In the case of displacements resulting from acquisitions
of land for military purposes, the United States Congress has
provided for reimburgement to the persons affected, Section
401 (b) of U,S, Public Law 534 provides in part as follows:

"The Secretary of the Army, the Secretary of
the Navy, and the Secretary of the Air Force are
respectively authorized, to the extent adminis-
tratively determined by each to be fair and rea-
sonable, under regulations approved by the Secretary
of Defense, to reimburse the owners and tenants of
land to be acquired for any public works project of
the military department concerned for expenses and
other losses and damages incurred by such owners and
tenants, respectively, in the process and as a direct
result of the moving of themselves and their families
and possessions because of such acquisition of land,
which reimbursgement shall be in addition to, but not
in duplication of, any payments in respect of such
acquisition as may otherwise be authorized by law;
Provided, that the total of such reimbursement to
the owners and tenants of any parcel of land shall
in no event exceed 25 per centum of the fair value
of such parcel of land as determined by the Secre-
tary of the military department concerned. No pay-
ment in reimbursement shall be made unless applica-
tion therefor, supported by an itemized statement
of the expenses, losses, and damages so incurred,
shall have been submitted to the Secretary of the
military department concerned within one year follow-
ing the date of such acquisition. The authority con-
ferred by this subsection shall be delegable by the
Secretary of the military department concerned to
such resPonsible officers or employees as he may de-
termine,”

A similar statute was enacted on May 29, 19538, extending

compensation for moving expenses to persons displaced by ac-
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guisitions for the Department of Interior. Public Law 85~433

provides in part as follows: .
". . .the Secretary of the Interior is authorized,
to the extent administratively determined by him to '
be fair and reasonable, to reimburse the owmers and
tenants of lands acquired for the construction, opera-
tion, or maintenance of developments under his juris-
diction for expenses and other losses and damages in-
curred by them in the process and as a direct result
of guch movinf of themselves, their families, and
their posseasions as is occasioned by said acquisition,
which reimbursement shall be in addition to, but not
in duplication of, any payments that may otherwise be
authorized by law: Provided, that the total of such
reimbursement to the owners and tenants of any parcel
of land shall in no event exceed 75 pev centum of its
fair value as determined by the Secretary. No pay-
ment under this Act shall be made unless application
therefor, supported by an itemized statement of the
expenses, losses and damages incurred, is submitted
to the Secretary within one year from the date upon
which the premises involved are vacated or, in the
case of lands acquired and vacated prior to the date
of this Act but after July 14, 1952, within one year
from the date of this Act,

Sec. 2. The Secretary may perform any and all acts
and make such rules and regulations as he finds ne-
cessary and proper for the purpose of carrying out
the provisions of this Act.

Sec. 3, As used in this Act, the term 'lands’ shall
include interests in land; the term ‘acquisition’ and
its cognates shall include the exercise of a right-
of-way upon lands subject thereto under the Act of
August 30, 1890 (26 Stat, 371, 391, 43 U.S.C. Sec. 495);
and the term 'fair value' shall, in the case of in-
terests in land and of rights-of-way under the Act of
August 30, 1890, mean a falr value ¢f the interest ac-
quired or right of way occupied,

Sec, 4, * % %142

It may be noted that the provisions of the Federal acts
are somewhat limited in scope, being applicable only to acquisi-
tions by the Defense and Interior Departwments and are discretion-
ary rather than a matter of right., Also, payments are limited
in amount to 25% of the fair value of the land condemned.
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Examples of expense items normally reimbursed are railroad or
bus fares for the owner or tenant and his family, transporta-
tion costs for furniture, livestock, farm machinery, office
equipment, or other personal property. Indirect losses and
losses caused by negligence are not reimbursed.

It should also be noted that under the Defense Department
law application must be made within one year following the date
of acquisition; under the Interior Department law application
must be made within one year from the date upon which the
premises involved are vacated (with the additional proviso re-
lating to lands vacated prior to the date of the act). Federal
officials in Los Angeles feel that the Interior Department type
of statute is easier to administer because the date of vacation
of the premises is readily established, whereas the date of
acquisition may vary with the definition of the word “acqui-
gition'.

Other wmoving expense legislation has been adopted in con-
nection with particular types of acquisitions, 1In the state
of Rhode Island, in 1915, an act was passed relating to the
water supply of the City of Providence. The act provided that
if a mill were located upon the land being acquired under the
act, the owner might surrender the machinery in the mill to
the City of Providence and receive payment for it., In the
event the will machinery was not surrendered, the owner would
be allowed a reasonable time to move it and would be paid his
expenses of relocating the machinery and setting it up in a

new location anywhere within the New England states. The cost
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of such relocation was to be determined in the same manner as
provided for the determination of damages for the taking of
the land. (The text of Section 12 of the act is set out in
the Appendix.)

The Connecticut Legislature in 1957 enacted a measure
concerning the relocation of persons displaced by highway im-
provements. The act is again limited in scope. Basically it
authorizes a municipality to relocate the occupants of dwell-
ings in the path of a trunk line highway and to expend funds
for such purpose, including paywments to occupants, in meeting
their actuval moving expenses. The municipality is entitled to
reimbursement from the highway commissioner in an amount not
to exceed $250 per dwelling unit. The language of the act is
as follows:

“{Connecticut) PUBLIC ACT NO. 601

“"AN ACT CONCERNING THE RELOCATION OF PERSONS
DISPLACED BY HIGHWAY IMPROVEMENTS,

"Be it enacted by the Senate and House of
Representatives in General Assembly
convened:

"SECTION 1. Whenever the highway commissioner
shall file a map of a layout of a trunk line high-
way or shall give notice of the proposed relocation
of any section of any state aid or trunk line high-
way as provided in sections 11984 and 11994 of the
1955 supplement to the general statutes and such
proposed highway improvement shall require the dis-
placement of wmore than twenty dwelling units in any
municipality, the highway commissioner shall, when
he files such map with the town clerk, file or
cause to be filed a copy of the same with the chief
executive officer of the municipality.

“SEC. 2. Such municipality shall prepare or
cause to be prepared a relocation plan showing the
number of dwelling units to be displaced by the
proposed lmprovement, the method of temperary
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relocation of the occupants of such dwelling units,
if temporary relocation is proposed, the availa-
bility of sufficient suitable living accommodations
for such occupants and the plan for relocating such
occupants in such accommodations and such muni-
cipality is authorized to take such steps as may be
necessary and proper to carry out such relocation,
and to expend such funds as way be necessary to accom-
plish the purposes of this act, including, but not
limited to, payments to such occupants to aid in
meeting their actual moving expenses.

"SEC., 3. Upon the filing of such relocation
plan with the highway commissioner, there shall be
paid over to such municipality, from the highway
fund, for the purpose of defraying the cost of pre-
paring such plan and carrying out such relocation
an amount equal to the cost incurred by such muni-
cipality but not more than the total number of dwell-
ing units displaced in such municipality, multiplied
by two hundred fifty dollars."

In the field of urban redevelopment projects, the United
States Congress provided for expense reimbursement to persons
or families (up to $100.00) and business concerng (up to
$2000.00) displaced by such projects. In the Housing Act of
195643 the following provision was contained:

"Sec. 305, Section 106 of such Act {(the Housing
Act of 1949) is further amended by adding at the end
thereof the following new subsection:

"1(£) (1) Notwithstanding any other provision
of this title, an urban renewal project respecting
which a contract for a capital grant is executed
under this title may include the making of relo-
cation payments (as defined in paragraph (2)); and
gsuch contract shall provide that the capital grant
otherwise payable under this title shall be in-
creagsed by an amount equal to such relocation pay-
ments and that no part of the amount of such re-
location payments shall be required to be contri-
buted as part of the local grant-in-aid.

"'(2) As used in this subsection, the term
"relocation payments" means payments by a local
public agency, in connection with a project, to
individuals, families, and business concerns for
their reasonable and necessary moving expenses and
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any actual direct losses of property except good-
will or profit (which are incurred on and after

(: the date of the enactment of the Housing Act of
1956, and for which reimbursement or compensation
is not otherwise made) resulting from their dis-
placement by an urban renewal project included in
an urban renewal area respecting which a contract
for capital grant has been executed under this title.
Such payments shall be made subject to such rules and
regulations prescribed by the Administrator as are in
effect on the date of execution of the contract for
capital grant (or the date on which the contract is
amended gursuant to paragraph éS)i, and shall not ex-
ceed $100 in the case of an individual or family, or
$2,000 in the case of a business concern.

"!'(3) Any contract with a local public agency
which was executed under this title before the date
of the enactment of the Housing Act of 1956 may be
amended to provide for payments under this subsec-
tion for expenses and losses incurred on or after
such date, '™

In 1957 the payment schedulé was revised to permit the
péyment of fixed sums up to $100 for the movement of individuals
(: or families without relation to their actual expenses. The
maximum reimbursement to business concerns was raised to
$2,500. The Housing Act of 195744 contained the following
language:

"Sec., 304, Paragragh (2) of section 106 (f) of
the Housing Act of 1949 is amended by striking out
the second sentence and inserting in lieu thereof
the following: 'Such payments shall be made sub-
ject to such rules and regulations as may be pre-
scribed by the Administrator, and shall not exceed
8100 in the case of an individval or family, or
52,500 in the case of a business concern, Such
rules and regulations may include provisions au-
thorizing payment to individuals and families of
fixed amounts (not to exceed $100 in any case) in
lieu of their respective reasonable and necessary
moving expenses,'."

The Publie Housing Law of New York likewise contains a
provision providing for reimbursement of displaced persons and

(: business concerns. Section 153, sub-paragraph 1 of the New York
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Public Housing Law reads in part as follows:
". + .In connection with any project, an

authority may pay so much of the necessary cost of

removal of families of low income, and of business

or commercial tenants, from the area or bulldings

to be cleared for the development of the project

to suitable locations in such cases and in such .

amounts as may be approved by the commissioner,

but in no event more than two hundred dollars for

any family, nor more than five hudred dollars for

any business or commercial tenant, Removal costs

80 paid by an authority shall be included in the

project cost."

The language of the act applies only to low income families
and business or commercial tenants. Presumably the legislature
considered these groups to be those in which cases of undue
hardship would be most likely to arise. No provision for the
relief of middle or high income families or the owners of
business and commercial structures is made,

With respect to relief legislation of broad application,
California appears to be in the forefront of states in the con-
gideration of such measures. Inquiry was addressed by the
authors of this study to the Senate and the House of each of
the other state leglslatures with respect to measures intro-
duced in the 1957 sessions. No reply was received that a mov-
ing expense statute had been introduced.

In the 1957 California Leglslature three measures re-
lating to moving expenses were submitted. Assembly Bill #222
provided for new sub-gsections to be added to the Code of Cilvil
Procedure, Section 1248. This section defines what the court,
jury or referee wust ascertain and assess in a condemnation

proceeding. Assembly Bill #222, in its original form, would
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have required the ascertainment of the following:

"7. If the removal, alteration, or reloca-
tion of any personal property is necessitated by
the condemnation, the cost of such removal, al-
teration, or relocation and the damages, if any,
which will accrue by reason thereof;

"8. If any fixtures or any personal property
used in or about the property sought to be con-
demned or used in connection with a business con-
ducted therein or thereon is rendered obgolete or
of lesger value by reason of necessity of reloca-
tion of the business conducted in or on the pro-
perty, the damages sustained by reason of such ob-
solegcence or decline in value occasicned by the
necessary relocation of such business;

Senate Bill #1057, as amended March 20, 1957, provided for
the amendwent of sub-section 6 of the Code of Civil Procedure,
Section 1248, to include language reading as follows:

¥ *# *If the removal of personal property from the
premises condemned is made necessary by such con-
demnation, the court, jury, or referee shall also
ascertain and assess the cost of removal of such
property and its relocation at a location of the
same character as its former location, including
transportation costs within a 25-mile area, and
physical damage to such property in moving and re-
locating, but not including loss of profits, good-
will, or any costs or damages compensated for
uncey any other provision of this section;

A statute of more limited application was alsc proposed.
Assembly Bill #362 proposed the addition of Section 104.4 to
the Streets and Highways Code providing as follows:

"104.4., 1If any property to be purchased or
condemned by the department for state highway
purposes contains a business establishment,
the purchase price paid by the department or the
compengation awarded in the condemmation proceed-
irgs shall include an amount sufficient to reim-
burse the owner of the business establishment
for the cost of moving and reestablishing his
business in another location in the same general
area, but not to exceed a distance of 10 miles,
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if such owner desires to remain in business and
go advises the department in writing.
"As used in this section, 'busginess es-
tablishment' means tangible property used pri-
maxrily for, or in connection with, a business
enterprige.”
It should be noted that the proposed section is limited
to acquisitions for state highway purposes only, and it relates

only to the relocation of a "business establishment'.

All of the foregoing measures failed of passage.

6. Proposed Statute

A moving expense statute wmight take elther of two forms.
It can be relatively brief, such as those introduced in the
1957 Legislature. On the other hand, a longer and more de-
tailed statute, setting down the precise methods and proce-
dures for ascertaining and paying the moving expenses, might
be adopted.

It is believed that an appropriate short form of statute
could be incorporated in the law by an addition to Code of
Civil Procedure, Section 1248. This section, stating what
items of damage are to be assessed, could contain an additional
paragraph as follows:

If the removal or relocation of any personal
property is necessitated by the condemnation,

the cost of such removal or relocation and the

damages, if any, which will accrue by reason

thereof. ., .

The primary advantage of such a short form of statute
is its relative simplicity. This simplicity--the lack of de~-

tailed standards--would give condemning bodies considerable

latitude in administering the statute in their efforts to
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arrive at fair gettlements. Similarly, courts would be given
a considerable freedom to do justice in litigated cases.

However, the lack of specific standards might outweigh
the advantages of simplicity. Some of the questions left un-
answered by the short statute are the following:

What standard is to be used to measure moving costs? Are
actual expenditures or are reasonable costs to be the test?

To what distance may a person displaced by condemnation
proceedings move and stilill be entitled to reimbursement? with-
in his own neighborhood, within the County, or within the
State?

If, at the time of trial, the owner has not moved or has
not even completed his plans for relocation, how will his
compensation be fixed?

These and other questions obviously will require extended
judicial interpretation. The litigation which would arise
would impose a substantially increased burden upon the courts
and upon the parties.

It may be preferable to include in any statute more de-
tailed standards and procedures, Such a statute, which should
be separate from Code of Civil Procedure, Section 1248, should,
in the opinion of the authors of this study, take the follow-
ing form:

Sec. .

(1) When the purchase or condemnation of real
property for public use requirxes the removal or
relocation of personal property, located either upon

the part taken or upon the larger parcel from which
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the part taken is severed, the owners of such
personal property shall be entitled to reimburse-
ment from the acquiring body for their actual
costs necessarily incurred in removing and relo-
cating their personal property or, in lieu of
such actual costs, such amount as may be agreed
upon by the condemnor and condemnee, either before
or after removal from the premises; provided, how-
ever, that such reimbursement for the total of such
actual costs shall not exceed twenty-five per cent
(257%) of the sums paid for the acquisition. For
the purposes of this section the sums paid for the
acquisition shall be deemed to include the value
of the part taken and the severance damages (less
special benefits), but shall not include interest
or other compensation paid as a result of the
taking of immediate possession by the condemnor.
In the avent the total costs claimed exeeed the
twenty-five per cent (25%) limitation herein pro-
vided fof, such distribution of the available fund
as may be equitable shall be made among the claimants.
The foregoing limitation shall not apply in cases
where the taking of property is for a term only or
to any amounts mutually agreed upon by condemnor
and condemnees,

{2) If the real property is the subject of a

condemnation action, the claim for reimbursewent
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shall be presented by a statement of claim speci-
fying the actual costs necessarily incurred, and
verified by the oath or declaration of the party
or his attorney or agent, which statement shall
be served upon the condemncr and filed in the
condemnation action. The time for filing such
statements shall expire ninety days after the
date on which the property is vacated by the last
occupant. The date of vacation may be fixed by
affidavit or declaration of any party filed in
the action.

(3) 1f the condemnor is dissatisfied with the
costs claimed on any statement, or if the costs in
the aggregate exceed the twenty-five per cent (25%)
limitation hereinabove provided for, the condemnor
within thirty days after the time for filing of
claims has expired or after the judgment fixing
the award has become final, whichever is later,
shall serve and file its notice of motion for an
order fixing the amount of the disputed claim or
claims, or making an apportionment of the fund, or
both. Thirty days' notice of the hearing shall be
given to the claimants, and the notice shall specify
the condemnor's objections or other basis for the
motion., Upon the hearing the court shall make its
special order after judgment for payment to the

various claimants. In the event notice of motion
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is not served and filed within the time specified
with respect to one or more claims, the court
shall make its ex parte special order after judg-

ment ordering payment of such undisputed claims

within thirty days by the condemnor,

7. Comment on the Proposed Statute

a., Actual costs vs. reasonable costs. It will be

noted that the proposed statute reimburses an owner for his costs
actually incurred, rather than reasonable costs, It is felt
that actual costs are a better measure than reasonable costs
for several reasons. First, an owner is made whole for ex-
penditures he actually incurs, But he is paid for only those,
and no opportunity is given to profit at the expense of the
condemmor. He cannot recover for the reasonable expense of
moving when perhaps his intention was to go out of business
anyway. Second, actual expenditures are readily ascertainable,
and extended litigation to determine what costs are reasonable
and what are unreasconable is avoided. The condemnor is pro-
tected against what are in fact unreasonable costs since the
statute reimburses only for costs "necessarily'" incurred.

To facilitate making of settlements it has been provided
that condemnor and condemnee may agree upon the amount of re-
imbursement to be paid even in advance of the actual move,

This will permit negotiated pmrchases of property to be con-
summated in one transaction, rather than requiring negotia-

tion for the purchase of the property, removal from the premises

32




C 2

and then further negotiation for moving expense reimbursement.

b. Personal property covered. The statute provides

reimbursement for the removal or relocation of personal pro-
perty whether located (1) upon the part taken or (2) upon the
larger parcel of land from which the part taken is severed., It
is believed that this provision is necessary to cover a certain
type of partial taking, an illustration being a street widening
where the front of a building is removed. Obviously, it may

be necessary to remove much more personal property than that
which is actually located upon the strip of land condemned, and
it would seem that the moving expense statute should apply to
all property which must necessarily be woved,

c. Limitations on amounts recoverable. Clearly some

limitation must be imposed upon the right to recover moving ex-
penses., The problem arises in fixing the limitation.

The allowance of expenses for removal to a reasonable
distance again requires a definition of the meaning of the word
"reasonable', with its consequent problems.

An area determination, such as a ten-mile limit, pro-
vides a fixed standard, but may be unfair in particular cases.
For example, the owner of a dairy located in a residential area
which has grown up around him may have to move consgiderably
farther than ten miles to find an area where dairies are per-
mitted under current zoning ordinances.

A county-wide limitation likewise might result in in-
equities. A regident of a little county would have a much

smaller area in which to relccate than the resident of a large
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county. Also, a condemmee located near a county line might
thus be prevented from moving a short distance into another
county.

A gtraight dollar limitation is similarly inflexible,
I1f an owner is limited to wmoving expenses, say, of $250 (or
even a much higher sum), the amount paid him may be far under
his actual costs of moving. The reimbursement is unrelated to
the loss suffered, and in that respect the standard is deficient.

The authors of this study believe that thé limita-~
tion can best be fixed by defining it as a certain percentage
of the total award, as in the case of the Federal statute.

This method appears to be the most practical, although it also
has disadvantages., Property of relatively low value may be
condeuned, and if substantial costs of moving are involved,
the limitation may well be too low., Also, under this method
all claimants must wait for payment until the total amount of
claims has been ascertained, so that 1f the 257 limitatiom is
exceeded, an apportionment can be made.

However, the percentage limitation method has been
adopted in the proposed statute because of its considerable
advantage to the condemnor. It enables a condemnor to predict
with some accuracy the cost of a public improvement. Once it
has made its appraisals of the property to be condemned, the
condemnor can reasonably anticipate that moving expenses will
not exceed the specified percentage of the appraisal figure.

Moreover, it is believed that there is a rough correla-

tion between the value of property and the expenses likely to
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be incurred by owners in moving., That is, if there is property
to be moved, there is usually a structure to house it, The
greater the quantity of property, the larger the structure., In
this way, the moving expense tends to relate to the award and
the owners are afforded the protection of a standard varying

to some degree with their needs,

It has been provided that the limitation will not
apply In cases of negotiated settlements or in cases of tem-
porary takings. The removal of the limitation upon negotlated
settlement gives the condemnor greater freedom to deal with the
condemnee in cases where it might be just or desirable to ex-
ceed the statutory limitation, Temporary takings were exempted
from the limitation because the award in such case is relatively
low and the costs of removal--possibly both off the property
and back on at the end of the taking--are likely to be high.
Since temporary takings do not represent a large proportion of
condemnation acquisitions, it 18 not believed that the removal
of the limitation in these cases will impose an unwarranted lia-
bility upon condemnors.

d. Manner of presentation of claims, It is antici-

pated that in negotiated purchases of real property, moving ex-
pense claims will also be settled by negotiation between the
condemnor and the owners, In litigated cases the statute makes
provision for the filing of claims in the action after the
claimant has incurred the expenses of moving. At such time as
the award is known, and the 25% limiltation is thereby fixed,

the condemnor may pay the claims without objection. If the
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condemnor objects to the amounts claimed, or if the total
claims exceed the 257 limitatiom, the proposed statute pro-
vides for a court hearing to determine the validity of the
disputed claims and the apportionment of the total award among

the claimants in an equitable manner.

Attorneys for various condemning bodies were asked for
their comments and suggestions with respect to the proposed
statute. {(The statute set forth above incorporates a few
changes made since the form was submitted to the condemniag
bodies.)

The only reply was received from Emerson W. Rhyner,
attorney for the Department of Public Works, Divison of Con-
tracts and Rights of Way. Because the authors of this study
feel that Mr. Rhyner's comments should be before the Law
Revision Commission for its consideration, the comments are
set forth below:

"Your letter of April 18, 1958, addressed to
Mr. George C. Hadley and regarding proposed statutes
for the payment of moving costs in connection with
eminent domain proceedings has been referred to us
for reply.

“We have examined the statutes in detail, As
you know, the first statute would permit the jury to
assess the expenses of removal or relocation of
personal property without any limitation, while the
second statute would authorize the court to allow
such costs upon the filing of a memorandum of costs.
In the latter instance, the costs would be limited
to those actually incurred and could not exceed 25%
of the sums paid for acquisition of the real property.

"It seems to us that the long form of statute is
more sound procedurally and has more certain standards
than the short form. We are wondering, however, if
the provision limiting the reimbursable costs to those
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actually incurred is too restricted. This would mean
that the judgment would not become final until at

least 90 days after the property owner had left the
premises. Quite often the Division of Highways leases
the property back to the former owner after condemma-
tion proceedings have been completed and that owner
remains in possession until the highway is constructed.
Under the statute as it is presently drafted, the
judgment would not become final until the property was
vacated, and this could be over a term of years. It
would seem more appropriate to broaden the reimbursable
costs to those actually incurred or as allowed by the .
court and to restrict the filing of the claim for re-
imbursement to within 90 days of the date of judgment.

"However, it is our opinion that both of these
statutes are so uncertain that it would make the
right of way acquisition program of the Division of
Highways extremely difficult to administer and con-
siderably increase the costs thereof. We have been
unable to find any cases which adequately define the
words 'removal' or 'relocation'. As the statutes are
written, we see no reason why an Appellate Court could
not interpret these words to include loss of business
due to the relocation, inconvenience of the property
owner due to the relocation, redecorating of the new
premises made desirable by reason of the new location,
and other innumerable items that might be remotely
connected with the relocating of the property owner
to his new premises.

"It has always been my understanding that the
intention of the so-called moving expense bills was
to reimburse the property owner for packaging and
unpackaging of his personal property together with
costs of transportation thereof and that the other
more remote items above enumerated were not con-
sidered to be included. It would, therefore, seem
proper to specify with certainty in the bill what iltems
of expense are reimbursable and perhaps exclude others
where there is doubt as to the meaning of the words
used. Not only would this aid a court in determining
the scope of the statute, but it would also be of great
benefit to governmental agencies in administering the
law.

"We also note that the statutes seem to permit
the payment of relocation expenses to tenants who are
on the property on a tenancy at will arrangement. In
the latter case, of course, the tenants have entered
upon the property with the realization that they must
move at the will of the owner.
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“"Even assuming that the courts would interpret
the statutes to restrict reimbursement to the actual
cost of tramnsportation, the lack of sufficient stand-
ards would make it difficult for this Department to
administer the program, Approximately 97% of our
acguisitions are made voluntarily and without court
judgment. At the time the right of way contract
1s signed, the property owner has not moved and we
have no way of knowing where he is going. Obviously,
he could claim a cross-country trip by the most ex-
pensive means of transportation., In view of the lack
of standards, this would mean either that the demand-
ing property owner could get a sizable item for mov-
ing expenses while his more docile neighbor would re-
ceive a more nominal amount or that, in order to
treat all property owners equally, they would all be
paid the maximum amount. The restriction of 25% of
the acquisition price, as set forth in the long
statute, will be of little effect in the case of resi-
dential acquisitions. 1In the latter instance, 1 be-
lieve that moving costs usually do not exceed $200
where the move is made in the same area. Accordingly,
we suggest for your consideration that a fixed sum be
used as the ceiling inaswmuch as it would appear that
the property owners might well receive the full amount
in nearly all cases. For instance, such a sum could
be in the amount of $200.

"We appreciate the opportunity to comment on these
proposed statutes, We do not wish, however, that such
comment be taken as an approval in principle of the
reimbursement for moving expenses, as such reimburse-
ment is not approved by the federal government in
highway acquisitions (see Policy and Procedure Memo-
randum 21-4,.1 of the Bureau of Public Roads) and
could well have a wvery adverse effect on the highway
program, "

With respect to the points raised by Mr. Rhyner, the
authors of this study make the following comment:

1, It is not intended that the claim for moving costs will
prevent the condemnation judgment from becoming final., The pro-
cedure set forth contemplates a proceeding after judgment simi-
lar to the presentation of a cost bill for costs incurred after

judgment.
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2, The authors of this study believe that an attempt
should not be made to define in great detail the costs for
which reimbursement should be made., It is not possible to
cover all contingencies and it is believed that the greatest
benefit both to condemnor and condemnee can be accomplished by
allowing some flexibility in the application of the statute,

3. We do not feel that the statute should exclude the
moving expenses of tenants at will, These tenants are incon-
venienced as much as any others by a condemnation of their
premises, and it does seem that their right to reimbursement
for moving expenses should depend upon the accident of their
agreement with the landlord. Making oneself subject to the
landlord's termination of the temancy is not the same as con-
senting that the State can terminate it without the payment of
moving expenses.

4, 1t is believed that one of Mr. Rhyner's objections has
been met by providing for voluntary settlements of moving ex-
pense claims prior to the time of actual removal, If the

owners'

demands were reasonable, settlement could be made. 1If
the condemnor felt that the amounts claimed were not reasonable,
a court determination would have to be made, just as it is now
sometimes made of the market value.

It is conceded that a statute providing a fixed limitation
upon moving expenses, such as the $200 suggested by Mr. Rhyner,
would be simpler to administer. This amount could be included
in the condemnation payment without much investigation or

likelihood of dispute. The disadvantage of a fixed limitation

is that it is unjust to the condemnee who most needs relief--
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the one who is forced to incur heavy moving expenses.

5. We realize that the payment of moving expenses will
increase the cost of public acquisitions. It may well be
that if moving expenses are to be paid they would have to be
agsumed by the State under the Federal Highway Program. But
this is, of course, a matter for the legislature to determine--
whether the cost of public improvemsnts shall be spread over
the members of the public body as a whole, or whether they
shall be borme in part by each citizen whose property is taken

for eminent domain, as one of the obligations of citizenship.

8. Amendment to C.C.P. 1248(b)

In addition to the proposed new statute above, it seems
desirable to amend Code of Civil Procedure Section 1248(b) as
follows:

Sec. 1248(b).

{1) Fixtures, trade fixtures, equipment and
machinery designed for use in manufacturing, industrial
or commercial property and installed by the owner
or tenant for use therein in a fixed location shall
be deemed a part of the realty for the purposes of
condemnation, regardless of the method of installa-
tion,

(2) 1If at the time of filing his answer the
owner of any such fixtures, trade fixtures, equip-
ment or machinery serves upon the condemming body a

written notice of his election to remove or relocate
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all or part of such fixtures, trade fixtures, wachin-
ery or equipment, the owner shall be entitled to com-
pensation for the actual cost necessarily incurred in
their removal and relocation; provided, however, that
such actual cost shall not exceed the fair market
value, in place, of the fixtures, trade fixtures,
equipment or machinery removed or relocated.

(3) Reimbursement for such actual costs, or
for such amount as may be agreed upon by condemnor and
condemnee whether before or after actual removal, ghall
be made in the same manner as that provided in C.C.P.

for reimbursement for the cost of moving

personal property. The compensation payable herein-
under shall not be subject to the percentage limita-

tion specified in C.C.P. Section and

shall be in addition to any compensation payable

under the provigione of that section.

Section 1248(b) as presently enacted by the 1957 Legisla-
is limited to equipment and machinery designed for and

in manufacturing or industrial plants. It is recommended
commercial properties also be given the protection of
statute,

The second paragraph of the amended statute permits an

owner to elect to remove fixtures, trade fixtures, machinery

and equipment and to recover his actual cost of woving. It

relates to those situations where fixtures or equipment upon
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the land condemned would continue to have value in a new loca-
tion. By the amendment the owner is permitted to realize this
value, and the condemnor avoids the necessity of paying for

the property in the condemnation action. In those instances
where the cost of moving is less than the fair market value of
the property, the condemnor gains. In no event does it pay
more than the amount which it would have otherwise paid in the
condemnation action, since the recovery is limited to the value
of the equipment appraised as part of the realty.

Additionally, the proposed amendment tends to reduce the
uncertainty which now exists prior to the time of trial as to
what constitutes a fixture. This uncertainty often results in
expensive and time consuming delays to obtain the court's rul-
ing on the problem, and it requires alternative appraisals by
both partieg so that each can be prepared to proceed in the
light of any anticipated ruling,

The proposed amendment gives the election to the owner.

As noted above, the condemnor is not prejudiced by the eleection,
and it is felt preferable to let the owner decide whether the

property will oxr will not have value to him in the new location.

9, Constitutionality.

In view of the dearth of legislation providing for the pay-
ment of moving expenses the question of whether any statute
relating to moving expenses can be adopted without a constitu-
tional amendment is difficult of ascertainment., The United

States and California constitutions guarantee compensation only
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for property taken, and many courts have denied reimbursement
for incidental losses on the ground that such losses, while
resulting in hardship on the owner, d¢ not enhance the value
of the interests acquired by the condemnor. Thus, it has been
argued that legislatures do not have the constitutional power
in ccndemnation proceedings to expend public funds to pay mov-
ing costs. However, this contention was answered in Joslin

Manufacturing Company vs, City of Providence43, There the

Rhode Island 8tatute, referred to above, was upheld when the

court held at page 676-677:

"In respect to the contention that the statute
extends the right to recover compensation so as to
include these and other forms of consequential
damages, and thus deprives plaintiffs in error, as
taxpayers of the city, of thelr property without
due process of law, we need say no more than that,
while the legislature was powerless to diminish
the constitutlonal measure of just compensation, we
are aware of no rule which stands in the way of an
extension of it, within the limits of equity and
justice, so as to include rights otherwise excluded.
As stated by the supreme court of Massachusgetts
in Earle v, Com. 180 Mass. 579, 583, 57 L.R.A. 292,
91 Am. St. Rep. 326, 63 N. E. 10, speaking through
Mr. Justice Holmes, who was then a member of that
court: 'Very likely the . . . rights were of a
kind that might have been damaged, if not destroyed,
without the constitutional necessity of compensa-
tion. But some latitude is allowed to the legis-
lature. It is not forbidden to be just in some
cases where it is not required to be by the letter
of paramount law,'"

Such a view is further reinforced by the reasoning of

the Court in Central Pacific Railway Co. cof California vs.

Pearson,46 which held that an owner 1s entitled to recover only

the damages, over and above the value of the property taken,
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ag are specified by statute. Since there was no statutory
authority permitting recovery for moving expenses, the Court
held the owner was not entitled thereto, However, by im-
plication it is indicated that had there been a statute, it

would have been constitutional,

HILL, FARRER & BURRILL
411 West Fifth Street
Los Angeles 13, California
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APPENDIX

"PUBLIC LAWS OF THE STATE OF RHODE
ISLAND, 1915, CHAPTER 1278 and
ACT TO FURNISH CITY OF PROVIDENCE
WITH A SUPPLY OF POWER WATER,

"Sec. 12. In case any land included in said area shown
within red lines on said plat or elsewhere in said town of
Scituate has a mill thereon, which is taken hereunder, the owner
or owners of such will may surrender to said city of Providence
the machinery in use or set up in such mill at the tiwe of such
taking by giving to sald board or other authorized representative
or representatives of sald city, or the city council thereof,
within six months after such taking written notice of its surren-
der of the same to sald city, whereupon said city shall be liable
to pay for the machinery as surrendered and actually delivered to
said city the fair value of the same at the time of such delivery,
as part of the damages for such taking. In connection with any
purchase of any such mill property, said city may purchase any
such machinery in use or set up therein as such owner or owners
may offer to sell to it, and at such fair price as may be agreed
upon by said eity and such owner or owners, Said board or other
authorized representative or representatives of sald city shall
repregent sald city with power to make any such purchases and
agreements.,

"In case the owner of any mill taken by sald city under
the provislons of this act shall not surrender such machinery, he
shall be allowed a reasonable time in which to remove the same;
and, in case the city and said owner are not able to agree on what
is a reasonable time for such removal, the time therefor shall,
on petition in equity by sald owmer or sald city, be determined
by the superior court for Providence county, taking into consid-
eration all the circumstances of the case and the needs of both
parties, with the right to make such orders and decrees in rela-
tion to the time and manner of carrying on the work of removal or
the work of the city interfering therewith as justice shall re-
quire; and, in case the necessities of said work of said city re-
quire such machinery to be removed at a time or in a manner not
otherwise reasonable therefor, sald court may make such allowance
as it shall deem equitable to compensate said owner for the spe-
cial damaies, if any, suffered by him by reason of che removal of
salid machinery at the time and in the manner so required by the
necessities of such work of said city, over and above what would
have been occasioned by its removal at a time and in a manner
which would have been otherwise reasonable, but for such special
need of sald work of sald city.
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"In case sald owner does not surrender such machinery to
sald city, said city shall pay to him, as a part of his damages
for the taking of said mill, the reasonable expense and cost of
removing such machinery, from its old location at said mill to a
new location within the New England states, of setting up such
machinery in the place therein in which it is to be used by said
owner, The smount of such reasonable cost and expense, 1f not
agreed upon by the parties, shall be determined in the same manmer
as is provided herein for the determination of damages for the
taking of lands, or interests, or rights therein,"




