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Date of Meeting: January 16-17, 1959

Date of Memn: Janusry 8, 1959
Menorandum No. 2
Subject: Study #31 - Dectrine of Worthier Title

I enclose coples ¢f correspondence relaving to this study which I
believe are self-expisnztory.

I sent = copy of zy Verrall letter of December 31 to Professor
Lowell Turrentipe of this faculty asking for his views on the matter. He
tells me that {i) be would be inciined to agree that proposed Probate Code
Seciion 109 could just as well be omitted from the bill but (2} that under
Celifornie law there is this difference between tsking by descent znd
teking under a willi: one wno takes by descent cannot rejlect title
whereas a devisee may do so. This cen have consequences with respect to
inheritance and gift taxes and alsc with respect to the rights of the
cieditors of the potentiel taker to reach the property.

I Ao not know whet actior the State Bar Committee ¢r the Rourd of
Governors will teke on Harold Msrsh's suggestion relating tc Probate Code
Section 109. I .m bringing the matter to your attention so that we zan
discuss 1t and declide wupon what pction to take if the State Ber should fellow
that suggestion,

Please bring the printed recomrmendation and study on the Doctrine of
Worthier Ttle with you +o the meeting.

Regpectfully submitted,

John R. McDoncugh, Jr.
Executive Secretary
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December 31, 1958 )

Professor Harold E. Verrall
School of Law

University of Californis
Los Angeles 24, California

Dear Harold:

I enclose a copy of the Law Revision Comission’s
Recommendstion relating to the doctrine of worthier title,
together with a copy of a letter written by Harold Mersh to
the Chairman of the State Bar Committee to which the
Commission's Recommendation wes referred.

I had a call yesterday from Mr. Edward D, Landela,
Chairman of the State Bar Committee, in which he indicated
that he thought the Committee would be receptive to Harcld's
suggestion that there is no need to enact proposed Section
109 of the Probate Code.

My reecollection is that Probate Cocde Section 109 was
proposed out of an sbundance of caution and against two
possibilities each of which ig, I suppose, rather remote:

(1) the poseibility that despite the fact that American
authority to the contrary, California courts might hold the
doctrine of worthier title applies to tegtamentary transfers;
(2) the possibility that a California court might hold that
the enactment of Section 1073 of the Civil Code, without the
enactment of & parallel section in the Frobate Code, indicates
a legislative intention to have the doctrine of worthier title
apply to testamentary transfers.

My own inclination is {0 recommend to the Law Revision
Commission that if the State Bar either oppose the enactument
of Probate Code Section 109 or seriously question the wisdom
of enaseting this provision, the Commission reconsider its
original action on this aspect of the matter. My reason for
writing to you is 40 sgcertsin whether you see any substantiml
reason For the enactment of Probate Code Section 109 which has
not occcurred to me and which would justify the Commission's
getting into a substantial dissgreement with the State Bar on
this matter,

Since the time for introduction of hills is drawing
near, I would appreciate it very much if you could find time
to respond to this letter soon.

With best wishes for the New Year,

Sincerely yours,

John R. McDonough, Jr.
Ixecutive Secretary
JRM:imh
Encloaure
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March 5, 1958

Mr. Edwerd D. Landels, Esq.
landels, Weigel and Ripley
275 Bush Street

San Francisco 4, California

Re: Draft of Statute to Abolish the
Doctrine of Worthier Title

Dear Mr, Landels:

I have received a copy of the recommendstion of the
California Law Revision Commission coucerning the statutes to
be enacted to abolish the Doctrine of Worthier Title in
Ccalifornie, which was forwarded by Mr. Hayes' memorandum dated
Februery 5, 1958.

S8ince I am no longer living in San Francisco and will
probably not be evallable to meet with you and other members
of the committee, I thought that I would send you my comments
on the draft of the Commission.

I would suggest that the proposed section 1073 of the
¢ivil Code should be revised to provide that: "The law of
this State includes neither (1) ... nor (2} ...." rather than
the present wording. I would algo suggest that the word
“otherwise" be inserted before the word "aspplicable" in the
8th line of the propoeed section 1073.

T question the advisability of enacting the proposzed
section 109 of the Probate Code, since I cannot see where it
mekeg any practical difference whether a person is considered
to take by descent or under a will as long as he does take the
same properiy. Therefore, it does not seem to me that this
section is needed and it may merely be & source of confusion
wilth respect to the proposed retroactive application of the
Amendment to the Civil Code,

Very truly yours,

Harold Marsh, Jr.
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UNIVERSITY OF CALIFCORNIA

C' School of Law
Los Angeles 2%, California Jenuary 13, 1959

John R. McDenough, Jr., Eeq.
Executive Secretary

Californis Law Revipion Commission
School of Law

Stanford, California

Dear John:

In answer to your inguiry of December 31, T still think
the legislation should expressly abolish the Rule of Worthier
Title in Wills {mses. Lowell Turrentine in reviewing cases of
gifte to heirs intimated that decisions involving Section 108
of the Probate Code “seemed" to lead to the conclusion that the
section has done away with the rule. But in his annotetions %o
Section 314 of the Restatement of Property he noticed that
the California cases have not mentioned the common-law rule.
Whether Section 108 then does sbolish the rule is still to be
directly considered by the courts. The fact that there is a
Section 108 and that there are no casep in Californis discussing
the rule, reduces the chances that the rule will be pressed on the

C courts. The chances are further reduced by the fact that the
Restatement of Property in Section 31k states the rule is not
pert of modern American common law. Califormis cowrts have
shown a decided tendency to follow the Restatements.

On the other side of the Jedger is the fact that the
California lawyer is an ingenious man whose ettention will be
directed to the Doctrine of Worthier Title when it is considered
by the legislature, He will note the many American cases consider-
ing the Doetrine in Wills Cases and the fact that the legislation
is only directed tc inter vivos conveyances. It will only be a
guestion of time until he finds cases in which pressing the doe-
trine on the courts will give his client an sdvantage. Such a
cage might be one like In re Estate of Warren, fn. 5 page D-10
of the commission's report, involving the epplicability of the
anti-lapse statutes. Or such a case might be cne involving Probate
Code Sections T50, 751, 752, or 753. To my mind any chance that
the rule will be pressed on the courts is Justification for
present action.

If we consid~r the legislation in cther stetes, pasped
after thorough consileration by the bar of the states involved,
we wlll notice in al. statzs where the Doctrine of Worthier Title
is sbolished the stacute was made to cover the wille part of the
doctrine. Hotlee herein the Illinois, Nebraska, Minnesota and
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John R. McDonough, Jr., Esg. -g- January 13, 1959

English legislation. New York for reasons peculiasr to that State
has legislation, but it cannot be ssid to abolish the doctrine in

any type case.

Finally the Commissloners on Uniform State Laws and
the American Law Institute approve of such legislation.

I am rather more impressed with the conclusione reached
by the many lawyers who after research recommended legislation,
than with the unsupported "think" and "seem" doubts expressed.

Sincerely yours,
s/Harold Verrall
Harcld E. Verrall
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