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Date of Meeting: HNovember 7-8, 1958
Date of Memo: October 23, 1958

Memorandum No. 1

Subject: Study #32 - Arbitration - Report of Discussion With
' Chairman of Commisalen on Uniform State
Laws

Pursvant to the suggestion made at the October meeting, Mr. Stanton
and I met witﬁ Martin Dinkelspiel, Chairmen of the Commission on Uniform
State Laws to discuss vaerious problems presented by the arbitretion study.
Mr. Stanton pointed out the comsiderable difficulty which the Commission
would have in compléting its work on the arbitration -stuay in time to present
& report on thie subject to the 1959 Session of the legislature. Mr.
Dinkelspiel indicated that he d1d ngt believe that his Commission would
wish to go forward with the Uniform Arbitration Act in 1959 if to do so
would erbarrass or create specisl diffieculties for the Lew Revision
Commission., At thé end of the discussion, Mr. Dinkelspiel proposed the
following: the Comnission on Uniform Stete Laws will introduce the Uniform
Act early in the 1959 Sessior but will not move the bill unless, prior to
the end of the Seéﬁion, the lew Revision Commission is able to complete
its work on the arbitration study and is ready to report to the Legislature.
Mr. Dinkelsplel stated that whenever the Commiszsion had advanced its work
on the arbitration study to the point of heving drafted a proposed stetute

he would hope that he and his Commigaion could meet with the Law Revieion
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Comnipsion to discuss the differences between the Uniform Act eand the Law
Revision Commission bill with a view to reaching egreement upon e bill that
both groups would be prepared to recomend‘if this be possible. In this
" connection, Mr. Dinkelspiel stsated that he would personally not be opposed
to vayious changes In ther Uniform Ac'l: wh:l_.ch_, while retaining the prineipsl
features of'the Act and thus wha.f he regards as the considerable advantage
of uniformit;r, w6u1d incdri:orﬁte suc_h changes in the Act as the Commis-
sion's arbitration study might iﬁdice.te woul® be desirsble. By way of
1llustrating the posai‘nie laco.p_e of the change he hes in mind, Mr.
Dinkelspiel stated thet he vould not personally be averse o revising the
Uniform Act to cover both oral a.gréeme_r;faa to arbitrate and agreements for
sppraisels if he were persuaﬁgd. on the merits of the soundness of doing so.
Mr. Stanton and I indicated that we would report this conversation
40 the Commission and recommend that the Coemission agree to the proposal
made by Mr. B‘.I.nkelspiel. This would have the several advantages of (1)
keeping the ar‘bitratibn.stm px_ar.,c.mrr current agenda thus capitalizing on
- the momentum which it now has, (25 making available to the Commission the
informed views of the Commission on Uniform State Iaws on the various
problems involved {m.'nméi@iel took & substantial pert in the work
of the Conference on this Aat), (3) opening the way for possible agreement
by the two commissions on a singlé vill, (4} assuring that the Uniform
Act will not be pregged in 1959. if the Commiesion cannot camplete its study
during the current Session, and (5) avoiding or minimizing the posaidility
of & head-on collision between the two comnissions before the legislature,
at least during the 1950 Session. We agreed that we would report this
discussion to the members of the Commission immedietely. Mr. Stanton
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asks each of you to write him at cnce if you dlssgree with this proposed
course of action. | | ‘

Mr. Stenton and I sgreed after bﬁr meetin.g with Mr. Dinkelspiel
that, giveﬁ the substantial agenda in prospect for the November meeting and
the necegaity of pufting several studies in finel (or relatively final)
shepe for their pres;ntation to the Senate Interim Judiciary Committee late
in November, we showld not ask Mr Kagel to attend the November meeting
nor should we devote any nubstanfiﬁ.l pari of that meeting to dlscusaion
of his study and pro::;dsedwjrev;iaida of the California Arvitration Statuts.
Ye believe, however, that it would be desirable at the November meeting, if
time permita, for the Commission to spend an hour or so discussing Mr.
Kasel‘s- study generally and making .sugsest-'ions to be relayed to him
cancefniug ways in which the stuly might be improved. To this end, we ask
that you read the sm; csrefully before the meeting and make notes of your
ideas for its improvenment,

Respectfully sutmitted,

John R. MeDonough, Jr.
mea\xbiw_ra Secretary




. I ow e

)

D,

Novepber b, 1958

T0: John R. McDonough, BEsq.
Secretary of the California. State Law Revision Commission

FROM: Sam Kagel, E&q. _ ,
SURBJ: General cmﬁ.arisdn of ‘prc:posea revision in the California

Arbitration Statute with the prt:wiiiona of the Uniform
Arbitration Ach, :

Th:ls memorandum does not pretend to be a detailed study. It is
only a serles of notes,

The comparisons between the Californis Revision and the Uniform
Act only refer to the more general, basic differences and similarities.
As of the date of this memorandum, the Commission has not yet settled
upon the final language cf its proposed stetute, Until this is done,
e detajled 'cmpar:l.aon cannct be made,

Section 1 of the Califcrnis Rwision {Section 1280 CCP) and Section 1
of the Imirom Act -

The prwisiona rela.‘bive to the 'V‘a.liﬁ.it;r of arbitration agree-
ments are basically the same., The California Revision is specific,
however, in providins that the stetute is to apply to both oral and
written sgreements. “It's.also specific in defining "controversy” in
accordance with Califernia Case Law, -

The Californis Revision specifically includes valustions
and appraisals. This is not provided for in -the Uniform Act.

The California statute specifically states that common
law arbitration is ebolished, No reference to this 1s made in the
niform Act.

The California Revision specifically includes labor arbitra-
tion. The Uniform Act provides that the legislature may permit parties
‘o exempt themselves from the statute. The undesirability of such a
provision is discussed in my. repory of Novemher, 1956 subtmitted to
the commission., - .

Section 3 of the California Reviaion {Saction 1282 CCP)
Secticn 2 of the Uniform Act. .

The more important difference between ‘the Revieion end the
Uniform Act is that the Celifornla Revision gpecifically provides that

“ir
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MEMORANIUM _ November 4, 1958

the court mey find a walver of the right to arbitrete. The Uniform
Act provides for a stay of an arbiiration procesding. This is not
contained in the California Revision.,

Section b Celifornia Revision (Section 1283 CCP) Section 3 Uniform
Act.

There mre substantial differences between these sections.
The California Revision specifically provides the method by which
the court shell appoint an arbltrator. The court will be required to
set up a panel of nominees ottained from the parties and from public
and private organizetions concerned with arbltration. After such a
panel is set up, the parties will be given a final opportunity to make
their own selection and if they fail, the cowrt shall then appoint
from the panel of nominees. No such procedure is provided in the
Tniform Act.

Section 5 Californis Revielon (Sectiom 1284 CCP) Section 4 of Uniform
Ac‘\:-

Both acts provide for majority action by arbitratoers. EHowever,
the California provision is specific in providing that reascmable notice
of all proceedings required to carry out their duties must be given to
all arbitrators.

Section 6 Californise Revision (Section 1285 CCP) Section 5 of Uniform
Act., : .

The two acts are similar in that they provide that the
arbltrators shall arpoint time and place for the hearing. The
Californie Revision provides for ten deys nobtice ingtead of five,

~ An important difference is that the Californis Revision
rrovides for a default award only if the court hag first issued an
order to arbitrate. (See Section 6a (5) of the Celifornia Revision).

The California Revision includes a codification of the California
Casge law relative to the applicetion of rules of evidence.

Finally, the Californie Revision includes & most important
difference in that the neutrel erbitrator mey not obtain informationm,
advice, or evidence outside the presence of the parties without first
obrbaining their consent.

The provision appearing in the Uniform Act Section 7 relative
to witnesses, subpoenss, and deposition are in many details the same
as Section 6 of the Cslifornie Revision, However, the California
Revigion specificelly ties in other sppilcable California statute acts
denling with witnesses. The disobedience to & subpoena in the California
Revislon ie bandled In accordance with Californig law and statute.
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MEMORANDUM - : ' - November k, 1958

Section 7 Cali:rornia Reviaion {Section 1266 ¢CP) Bection 8 of the
Uniform act. .

The only difference here :ls a pravision that in the
Californis Revision any application for modification or correction
of the sward by the arbitrator must be mede within twenty-five deys
of the delivery of the awerd to the applicant,

Section 9 of the Uniform Act provides for changes of the
avards by arbitrators. This appears in Section Tec of the Celifornia
Revision. . , o _ L :

Section B Californie Revision (Section 1287 CCF).

7 ) There is no besic h:i.fference_ in this provision bvetween the
California provision and the Uniform Act.

Section 9 Californie Revision (Section 1288 CCP) Section 12
Uniform Act. '

These provisione deal with vacaling an awvard. In most
respecta they are similar to the Uniform Act, There is a difference
with reference to arbitrators rehearing a cage.

Section 10 Ca.lifornia Rervisian (SEction 1289 ccr) Section 13

These provisions are glmest i:lentmal

Section 11 California Revision {Section 1290 CCP),

Thig section is different from the Uniform statute in that
it drsws together in a single secticn matters perteining to eourts
and venus.

Section 12 Californie Revision {Section 1291 CCP) Section 1% Uniform
Act.,

These provisions are ba.sically the pame in both California
Revieion end the Uniform Act.

section 13 Galiforn:l.a. Revision {Section 1292 CGP) Section 19 Uniform
Act.

These provisions dealing with appeals are the same,

Sectlon 1 Californie Revision.

This is & new provision in the Celifornis statute providing for

the securing of Jurisdiction of out-of-state parties.
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Proposed Sectlon of Minutes for Hovember,
1958 Meeting of Cslifornia Law Revision
Cmission

Stwdy No. 32 - Ar‘bitration- The Camnisaion diseusagﬂ Mr. Kagel's

study generally with B view to making susgestions to be comrunicated to
him concerning waers :l.n wh:!.ch the stuly migh'h be mrprmd In the course
of the discudsion the following canclusions were rea.cbed'

1., Mr. Kagel'a qprregjh_:ratuﬂ.y.(ﬂth its Appendix consisting of his
original compsrative study of the California Arbitration Statute.and the
Uniform Arbitration Act) appears to yaise the principa.l issues with which
the Commission must be concerned in: cnnsiélez-ing recmdatims for changes

in the present law. Moreover the issues appear, on the whole, to be help-

fully analyzed from a su‘bsta:;tive_puint of view.
2,. The study is, however, scmewhat deficient in terms of presenta-

_tion and malisib of prima.ry and secondary suthority (cases, statutes,

texts, .lew review a.rticles, etc.) on the ismsuss ';Iﬁ-usmed and discussed.
The Commissicn believes that it would be better sble to consider end decide

many of the questions molved if 1t were better informed as to the law of

other states and of the vievs of writers in the field.

3; The Commissicn believes that the current study would be improved

if its format were '}:onsiderabl_.y changed. The study takes the form of a
series of legislative prqposals, each followed by what amounts to & series
of explanstory notes. The proposals themselves are somevhat difficult to
read oving to the feot tha:!: they are in the form of proposed amendments to
existing code sections. ._M_: the same time, vhen a proposal 1_. under
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discussion it is necegsary to turn back from the text to the proposal in
order to follow the discussion. Moreover, this format temds to limit the
extent and quality of the substantive a.fml&sia which can be brought to bear,
even on the more difficult policy considerations presented, because it is in
the form, substantially, of draftSman's notes. The Commission believes that
a more satisfactory study would be produced if it took the form of dis-
cussion of guestitng or problems under & 'series-ofr major heedings, the
discussion of each subject £ollowing more or ies;! this form: ﬁta.teme_nt of
question, anslysis of existing lew (ca.lifornia and other}, statement of
pros and cons on policy issues 'i::volvjea,' statement of conciusion .renched,
and proposal of statutory language 'l':o. inblemen‘b' con_clusioﬁ. _

%, Without wishing to impose eny specific requirement in terms of
format, the Commlssion suggests that méideration be ‘given to reorganizing
the study somevhat along ‘the Pollowing line:

I. Iotroduction (To provide 'b‘ackérbmﬁ and to set stage and
context :!‘or stuﬂy.). ‘

A. What arbitration i8. What the policy of State toward
erbitration should be (herein argwments for, srguuents
against, conclusion),

B, What State should do if decides to ancourage and support
arbitration: make agreements valid; meke specifically
enforceable by expeditioﬁé procedure; give erbitrator
adequate powers ( ﬁub;oena, pover enter default julgment
ete. }; provide for e:msditmus enforcement of_.a.we.rd;

provide for very narrow .judicial review of proceeding and
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award.
C. History of arbitrﬁtion
Herein of { In England and U.S. generelly.
principal } In California:
differences ( Pre-1927
between Common ) 1927 Act {General statement of history
law and Statu- { 1927 - dsate {of decisions interpreting Act)
tory aerbitra- )
tion - e

D. What is now needed - 1.e., study of whethe:f changes in present law
are necessary or desireble, .i.n iight of i927 Act and decisions
thersunder, legisla.tionA ahd decisions of other states, promulgation
of Uniform Act and proposal for 1ts enactment in California.

II. What Agreements for Settlement of Dispute by Reference to Third Person
ghould Be Covered by California i.egialation on Arbitration.

A« Overall conclusion: =all sucﬁ egreements should be valid and

specifically enfarceable, |
B. Discussion of possibility of exeluding;
1) Oral agreements
2) Agreements between employers and employees and their
representatives |
3) Valuetions, sppraisals and other similar proceedings
C. Should agreements not within atatufe be made invalid - neither
agreement nor third perscn's decision enforceable?
III. By What Procedures and Devices Should valid Agreements To Arbitrete Be
Made Binding on Parties - l.e., Specifically Enforceable.
A, Sumary procedure to compel arbitration (_herein of whether
petitioner has to show breach, Vof waiver, crr .wha.t- defenses couwrt

should be able to consider (ineluding defense of no agreenent to
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arbitrate thls question), of whether should have right to jury
trial. . |

B. Stay of civil actiqns pending arbitration.

C. Procedure for_naminé arbitrator if parties fall to do so.

IV, Conduct of Afbitration Prochdings.

A, Righte of parties {herein of notice, right to be heard and cross-

examine witnesses, etc.).

B. Powers of arbitrators (herein of distinetion between "neutral”
and "party" arbitrators, of whether less
then all cen act, of power to proceed in
absence of party, of power to administer
caths and igsue subpoenas {and enforcement
of ssmel, of power to obtain information
except in hearing).

C. Payment of expenses of proceeding.

V. Making and Enforcement of Arbitrabion Award,

A. Meking of award (herein of time limitation on arbitrator, form

of sward, delivery to parties)

B.-'Modification of award by ;¥bitrator.

C. Procedure for enforcement of award (hersin of grounds for modifi-

cation or denial of enforcement).

D. Procedure for setting aside awerd (herein of limited extent to

which court should be empowered
to reviev award and of dieposi-
tion of matier if award is set

aside).
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C B, Mcdificstion of eward by court.
VI. Miscellaneous N
 A. Juriediction and venue of proceedings swthorized.
_ B.. Procedure {notice, papers, étc.) in proceedings suthorized.
¢. Enforcement of judgment on award.




