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Date of Meet1n8: November 7-8 , 1958 

Date of I{emo: October 23, 1958 

Memorendl1lll No. 1 

Subject: Study #32 - ArbitratiOn - Report of Discussion With 
Cha1rma.n of commission on Uniform State 
Laws 

Purs\l8!lt to the s1.UE'stion made at the OCtober meetill&, MI:'. Stanton 

and I met with Martin ~e1spie1,Cbairman of the Commission on Uniform 

state Laws to discuss various probleJIIII presented by the arbitretion study. 

Mr. Stanton pointed out the considerable difticu;i.t;r whieh the CaDlJlission 

would have in c0ll\P1eting its work on the arbitration study in time to present 

a report on this subject to the 1959 Session of the Legislature. Mr. 

D:!.nkelspie1 indicated that he did nqt believe that his CCllllDission would 

wish to go forward with the Unit01:lll Arbitration Act in 1959 if to do so 

would embarrass or create special difficulties tor the Law Revision 

Commission. Ai; the end ot the discussion, Hr. Di:lkelspie1 proposed the 

foUowing: the CC8IIIIission on Uliform State Laws wiU introduce the Uniform 

Act early in the 1959 Session but 'JiU not move the biU unless, prior to 

the end of the sesSion, the Law Revision COIIlII1ission is able to complete 

its work on the arbitration study and is ready to report to the Legislature. 

Mr. Dinkelspiel stated that Whenever the CommiSSion had advanced its work 

on the arbitration study to the point of having dretted a proposed statute 

he would hope that he and his CoIlwission could. meet 'With the LaW Rw1sion 
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Commission to discuss the differences between the Uniform Act and the Law 

Revision COIIIIIIission biU witb a view to reaclUng agreement upon a biU that 

both groups would be prepared to reCOlllllleIld if this be possible. In this 

connection, Mr. DtnkeJ.spiel stated that he would perpOMlly not be opposed 

to various changes in the Uniform Act which, while retaining the pr1neiial 

features of the Act and thus what he regards as the conSiderable advantase 

of unifOl"lll1ty, would incorporate such cbaD8es in t.he ~ as the COIIIII1s

sion's arbitration study might indicate would be desirable. By W8\Y of 

Ulustratiog the possible scope of the change he has in mind, Mr. 

D1nkelspiel stated that he would !lot personally be a~se tarevisiog the 

Un1fOl'lll Act to cover both oral agrecents to arbitrate and agreements for 

appraisals if he were persuaded OIl the merits of the soundlless. of doing so. 

Mr. Stanton and I indicated that we would report this conversatiOll 

to the CoIIim1ssion 8Ild recaamend that the COllIIIission asr-e to the proposal 

made by Mr. D1nkelspiel. This would haVe the several edVantages 01' (1) 

keeping the arbitration study OIl our current agMda t~ oapitaliZing on 

the mcmentum which it now has, (2) makingavaUable to the COIIIIlission the 

informed views of the CO.IlIIIIission on Uniform State Lawe on the various 

problems inVolved (Mr. Dinkelspiel took a substl;l.!ltial part in the work 

of the ·Conference on this Act), (3) opening the '\<llQI' for poesible agreeme!lt 

by the two cOlllll1ssions on a single biU, (4) assuring that the . UnitOl'lll 

Act will not be preslled in 1959 if the COIIIIIIission c&llllot caaplete its study 

during the current SeSSiOll, and (5) avoiding or minimizing the possibility 

01' a bead-on coUision between the two cOllllllissions before the. Legislature, 

at least d~ing the 1959 Session. We asreed that we would report this 

discussion to the membere of the CoIrml1ssion immediately. Mr. Sl;anton 
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asks each of you to write him at once if you disa,vee with this proposed 

course of action. 

Mr. stanton and I agreed ~er our meeting with Mr. DiDkelspiel 

that, given the substantial agenda in prospect for the lkI'IlIlIIber meetina acd • 

the necessity· of putting Se"Ters.l stUdies io· filial (or relatively final) 

shape for their presentation to the Senate Interim Judiciary CClllllllittee late 

in November, we should not ask Mr. Kasel to attend the Novlllllber meetillg 

nor should we de"Tote any substantial pert. of tl!8.1o meeting to discussion 

of his st1K'l¥ acd proposed reViSion 01' the CalifOrnia Arbitration statute. 

"Ie believe, however, tbat it would be desirable at the November 1IIIIetina, if 

time permits, for the COImDisSiOl1 to spend an hour or BO discUSBirig Mr. 

~l t s study generally acd l118k:l.ng S\lgeBtions to be rel~ed to h1.Jl 

concernina ways in which the Btull;r I!I1sht be iJII.proY'ed. To this end, we ask 

that you read the study carefully before the meetina and·mae notes of your 

ideas for its 1Ju.provement. 

Respectfully .sUbm1tted, 

John R. McDonough, Jr. 
EKecutive Secretary 

J 
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November 4, 1958 

TO: John R. McDonO\l8h, :a:s~. 
Secretary ot the C&l.iforrii.a. State Law Revision Call1l1 .. ion 

FROM: Sam Kasel. Plsq. 
. '. 

stlJ3J: General Comparison of proposed revision in tile Callfornia. 
Arbitration S1!.&tute nth tile provilll1Ons' of the Uniform 
Arbi~tion Act. 

This memorandum does not pretend. to be a det&1J.ed study. It is 
only a series of notes. 

The clJllPll.risons between the C&l.ifornia. llev1sion and the Uniform 
Act only rei'er to the JDOre general, basic differences and s 1lJrlJ arities. 
As of the d&te of tll1s memorandum, the Commission bas not yet settled 
upon the final languaae of its proposed statute. tlltU this is done. 
a detaUedcom,parison cannot be maa.e. 
Section 1 of the California. ReviSion (Section l.28o ccp) and Section 1 
of the UiifOl'lll Act. 

The prOV1si~ relative to 'the Validity of arbitration acree
ments are basically the sl!llJje. The CalU'ornia. ReVision .is .'P8citic, 
however I in proVidinB tha.t the statute is to apply to' both oral and 
written asreements. .It r s. also specillc in defin1n8 "contrcwersy" in 
&ccord&nce with C&l.itornia case' Isw. 

The california. Revision specifiCally includes valuations 
and appraisals; This is not provided for in the tllitorm Act. 

The C&l.ifornia statute specifiCally states that COllllllOll 
laW arbitration isabol1shed. No reference to this is made in the 
Uniform Act. 

The California. Revilll10n specifically includea l.a.bor arbitra
tion. Tbil Un:tt<mll Act provides tbat theles1Blature ~ pal'lll1t parties 
to exempt tbellselvelll from the statute. The undesirabil1ty of such a 
provision is discussed in TJIY.l'8JIOl"t ot NoveDiber, 1956 submitted to 
the cOllllll1ss~on. . 

Section 3 ot the California Revil10n (Section l.282 CCP) 
Section 2 of the UnU:orm Act •.. 

The more 1m.Portant dil'terence between the Rev1lll1on and the 
Uniform Act is that the Cal1fomia l\f!V'iJion sp8c:l.f1cs11y provides that 
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the court may tind a waiver ot the right to arbitrate. The Uniform 
Act provides tor a stay at an arbitration proceediIlg. This is not 
contained in the California Revision. 

Section ~ Calitornia Revision (Section 1283 CCP) Section 3 Uniform 
Act. 

There are substantial differences between these sections. 
The California ReviSion specitically provides the method b:f which 
the court shell appoint an arbitrator. The court vill be required to 
set up a panel ot nominees obtained trom t4e parties and trom public 
and private organizations concerned with arbitration. A:tter such a 
panel is set up, the parties will be given a tinal opportWlit3" to make 
their awn selection and it they tail, the court shall then appoint 
from .the panel ot nominees. No such proc.edure is provided in the 
Unitorm Act. . 

Section 5 California Revision (Section 1284 CCP) Section 4 ot Uniform 
Act. 

Bath acts provide tor ma,1or"1.ty action by arbitrator.s. H(M!Mlr, 
the CalifOrnia prov,iaion is specific in providiIlg that reasonable notice 
of all proceedings required to carry out their duties must be given to 
all arbitrators. 

Section 6 California Revision (Section 1285 CCP) Section 5 of Uniform 
Act. 

The two acts are similar in that they provide that the 
arbitrators shallaJrPOint tilzle and place for the hearing. The 
Calitornia Revision provides tor ten days notice instead of tive. 

An iJI!portant difference is tbat theca.lifornia ReviSion 
provides for a default avaid only it the court bas first issued an 
order to arbitrate. (see Section 6a (5) of the california Revision). 

The California Reviaion includes a codification of the California 
Case Law relative to the application of rules of evidence. 

11':1nal1y, tile California Revision includes a most im;portaot 
difference in that the neutral arbitrator may not obtain intorJllation, 
adVice, or evidence outSide the presence of the parties without tirst 
obtaining their consent. . 

The provision appearing in the Uniform Act Section 1 relative 
to witnesses, subpoenas, and deposition are in many detaUs the same 
as Section 6 o'! the California ReviSion, However, the ca:u.rornia 
Revision specificallY ties in other applicable California' statute acts 
dealing with witnesses.. The disobedience to a subpoena in the California 
Revision 1s handled in accordance with califoi:nte. law IUld statute. 
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section 7 Cal.i1'ornia Revision (Section 1286 ccp) Section 8 ~ the 
~iform Act. 

The only dii'ference here is a provision that in the 
CaJ.iforn1& Revision any ~lication for 'modification or correction 
~ the award by the arbitrator must be JDa(ie withintwenty-f1ve days 
at the delivery of the award to the applicant. 

Section 9 .at the tmitorm Act provides tor changes of the 
awards by arbitrators. This appears in Section 7c ~ the California 
ReviSion •. 

Sec:tion 8 california Revision (Section 1287 Cel'). 

There is no basic difference in this prOVision bst.veen the 
California provision aDd the UDiform Act. 

Section 9 Ca.liforn1a ReviSion (Section l288 ccp) Section 12 
UnUormAct. . 

The.~.pravisione dtal. with vacat11lg anaiiard. In IIIOBt 
respects they are similar to the tmiform Act. There isa difference 
with -reference' to arbit;oators rehearing a case. 

Section 10 Cali1'ornia Revision (Section 1289 ccp) Section 13 
Uniform Aot. . 

These provisions are ellDost. identical.. 

Section II Ca.lifornia Revision (Section 1290 ccp). 

This section is different from the Uniform statute in that 
it draVB together in a single section mattqS pertaining to courts 
and venue. 

Section 12 Cali1'orn1a Revision (Section 1291 CCP) Section 14 Uniform 
Act. 

These provisions are basically the same in both California 
Revision and the Uniform Act. 

Section 13 California Revisi~ (Section 1292 CCP) Section 19 Uniform 
Act. 

These provisions dealing with appeal.s&re the same. 

Section 14 california Revision. 

This is a new provision in the California statute providing for 
the securing of Jurisdiction of out-at-state parties. 
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Proposel! Sect ion ot M:\.nutes tor No1relllber, 
1958 Meet1nS of calitornia taw· Revision 

COJllD1s8:i.on . .. 

st'& No. 32 - Arbitration: '!'be CCIIIII1ission disoussed Mr. K'agel' s 

.tudy gener~ with a view to 1IIIIlt;\Jlg siJSgest10ns to be c:ammm1 oated to 

hillt. ooncernillg ve,ys in ~ch thelllt'& .misht beblproved. In the cOll1'se 

of the discuSsion the toll~ conc;1usionS Were r8ached: 

1. Mr. KaSel's currel1tstudy.(with itll Appendix consisting of his 

CXI'1Sinal cOlDp&rative study of the C&l.itorn1a Arbitration statute .. and the 

tklitorm Arbitn.tion Act) appea;'ll to raise the Principal issues with which 

tbe CoIIIIDission lIIII8t be concerned. in· considering rec' .,,,,,mtions for cbanps 

.in the present laY. Moreover the iaaues ~, 011 the whole, to be help

tul,ly aDaJ.y~ fran a substantive point ot View. 

2. .~ st1¥1y is, bowever, scuewlle.t dencient in terms. of preaenta-

. tion aDd B.J\&lysi8 of primary i\nclsecondery aUthOrity (cases,statutes, 

texts, .law reView articl.es, etc.) on the iuUes presented an4 discussed. 

'!'be Cc:ma188100. believes that 1t voul4 be better able to conaider and .4ecide 

IDIUl,.V of the pst10ns iDVolved it it were ·better iatOl'lll8d as to the law of 

other states and of the views of writers in tbe tield. 

3. ThE=' COllllll1'8ion believes that the C1.U'l'8Ilt st~ YOUld be illl,ptond 

it its format vere considerably cbanpd. Tbe st'& take, tbe form ot a 

series of legislative propos&l.s, each tollaved by wbat 8IIIO\I1'1ts to a series 

ot explanatozy notes. The proposal.etlleDiselves are sOllllWbat difficult to 

read owlnato the taet that they are· in the form of proposed U8I1dmltn'tl- to 

existing code sections. At the sue time, when a propoa&l. is ~ 
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discussion it is necessary to turn baelt from the text to the proposal in 

order to follow the discussion. Moreover, this forma.t tetlde to limit the 

extent and quality of the substlintive aDaJ.ysis which Call be brought to bear, 

even on the more difficult policy considerations presented, because it is in 

the form, substalltially, ofdrattiiman's nates. The COIIIID:I.ssion bel.1eves that 

a more sat1&factory study vciuld be prodUCed it it took the form of dis

cussion of questiOns-or prob:tems under a series of major headings, the 

discussion of each> subject following more or less this form: statement of 

question, a1ia.lysisofex:l.st1ngie.w (cal1f~1a and other), statement of 

pros and cons on policy 'issues involved, statement of conclUSion reached, 
- -

alld proposal of statutory -l8llgu8.ge> to :IJD;plement conclusion. 

4. Without wishing to impose any specific requirement in terms of 

forma.t, the COIIII!1ssion sussests that consideration be given to reorganizing 

the study somewhat along the folloWing line: 

I. Introduction (To pro-"ide bflocltground and to set stage and 

context tor study.). 

A. What arbitration i.: What the policy of State toward 
> -

arb:l:t;rat1on should be (herein arguments for, arguments 

against, conclusion). 

B. What state should do if decides to encourage and s1,ippOl't 

arbitration: - make l118nements Valid; make spec1tic~ 

enforcefloble by ~itious procedure; give arbitrator 

adequate powers (subpoeba,pOver enter default j11l'lgment 

etc. h prOVide for expeditiOUS enforcement ofawardJ 

providefdr very narrow- judicial reviev of proceeding alld 
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award. 

C. History of arbitration 

Herein of 
principal 
differences 
between COIIIIIlOIl 
law and Stat"
tory arbitra
tion 

( In England and U. S. 

(
) In California: 

Pre-19:27 
) 1927 Act 
( 1927 - date 

t 

genereJ.ly. 

(General statement of history 
(of deciSions interpreting Act) 

D. What is now neede(\ - i.e., study of Whether changes in present law 

are necessary or deSirable, in light of 1927 Act and decisions 

thereunder, legislation and decisioilsof other states, pranul.gation 

of uniform Act and proposal for its enactment in California. 

II. What Agreements for Settlement of' Dispute by Reference to Th1l'd Person 

ShoUld :Be Covered by California Legislation on Arbitration. 

A. OIeraU conclusion: all sucllagreements should be valid end 

specificeJ.ly enforceable, 

B. Discussion of possibility of excluding: 

1) Oral agreemeuts 

:2) Agreements between employers and employees end their 

representatives 

3) Valuations, appraisals and other similar proceedings 

C. Should agreements not within statute be III8de inValid - neither 

agreement nor third person's decision enforceable? 

III. By What PrOCedures and. Devices Should Valid Agreements 'Fe Arbitrate :Be 

*<le Binding on Parties - i.e., Specifically Enforceable. 

A. SUmmary procedur.e to cOlllPel arbitration (herein of whether 

petitioner bas to show breach, of waiver, of what defenses court 

should be able to conSider (inclUding defense of no agreement to 
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arbitrate this question), of whether should have right to jury 

trial. 

Stay of civil actions pending arbitration. 

C. Procedure for naming arbitrator if parties fail to do so. 

IV. Conduet of Arbitration Proceedings. 

A, Rights ot parties (herein of notice, right to be beard and cross

examine witneGseG, etc.). 

B. Powers of arbitrators (herein of distinction between "neutral" 

and "party" arbitrators, of wmther less 

than all can act, of power to proceed in 

abGence ot party, ot power to adminiGter 

oaths and issue subpoenas (and enforcement 

ot Geme 1, ot power to obtaininf'ormation 

C except in hearing). 

c 

C. payment ot expenses ot proceeding. 

v. Making· and Enforcement ot Arbitration Award. 

A. Making ot award (herein ot t* 11111itation on arbitrator, tori!! 

of award, delivery to parties) 

B •. Moditication of award by arbitrator. 

C. Procedure for enforcement of award (herein of grounds for llIOdifi

cation ord.enial of enforcement). 

D. Procedure for setting aa1de award (herein of 11l!l1ted extent to 

which court should be eD\Powered. 

to review award and ot disposi

tion of matter if award is set 

aside). 
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VI. Miscell !jneous 

A. Jurisdiction ana. venue of proceedings authorized. 

B •. Procedure (notice, papers, etc.) in proceedings authorized • 

. c. EnfOl'cement of jUdg)nent on award. 

D. Appeals 


