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Date of Meeting: October 8-9-10, 1958
C Tete of Memo: October 2, 1958

Memorandum No. 3

Subject: Study #25 - Probete Code Section 259, et seq. -
Konrepldent Alien Heirs

At its meeting on September 2%, which I sttended, the Northern
Section of the Committee on Administration of Justice had before it the
recommendation of the Commission relating to the Right of Nonresident Aliens
to Inberit, a copy of which ia attached hereto. Attached also ere coples of
& ¢, A. J. staff memorandum on this matter dated September 8, 1958 and the
minutes of & meeting of the FNorthern Section held on September 11, 1958.

As will appear from the last two documents enclosed, the C. A. J.
gtaff and the Narthern Section have raised a number of questions concerning
this Recammendation, at least some of which I believe are substantial enough
Yo require careful study by the Commission.

In the course of the discussion at the September 29 meeting the
Tolloving occurred:

(1) I stated that I thought that the Cormission would probebly not
be particularly resistant to the suggesticn that a severability clause be
added to the bill (See page 1, Section Minutes).

{(2) With respect to adding a section to the bill specifying its
effective date (Section Minutes, page 2):

8. All present agreed that the matter of effective:

date should be covered cne way or the cther.
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b. It was also agreed that there are two smeperate
conetitutional problems invoived -- one with
respect to the proposed repeal of Section 259
end the other with respect to the proposed
enactment of the new impounding statute.

Ce Several members of the Committee felt gquite
strongly that it would be uwnconstitutional to
make the act retrosctive in elther of its
aspects,

3. There was little discusslon of the point made regarding Probate
Code Section 1026 (Section Minutes, page 2). At least some members of the
Section spparently feel quite stromgly about this,

L. Regerding the proposel to enact a converse presumption in Section
10kl {section Minutes, page 2), I stated that I did not believe that the
Commission would see mny strong objection to doing so.

5. Re the proposal to amend Section 1045 to empower the personal
representative to file a petition for impoundirg (Section Minutes, page 3):

The position wes teken that thies would be comsistent witk the representative's
general obligation to protect the interests of sll persons involved in e probate
proceeding and to bring to the attention of the court matters which it ought to
take intoc accourt in such 8 proceeding. It wae also stated that such an
apendment would be consistent with the present langusge of Probate (ode Section
1080, |

&. It was agreed sll around that the questions raised with respect
to the phrase "claim to a present interest™ in Section 1045 was well taken

end raises = most serious problem with reepect to the whole noticn of impounding
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8 forelgn heir's share of the estate. The following suggestions vere made as

to how the problem might be sgolved:

a. Provide that the eatate be digtributed by the
Probate Court, including fubure interests to
foreign heirs, but that the cowrt be given some
kind of comvinuing Jurisdietion to determine the
status of foreign helrs having future interests
when the interests become possessory.

b. Provide that future interests to foreign heirs not
be distributed and that the estate be kept open until
such interests become possessory at which time the
question of the status of the foreign heir be deter-
mined, the Public Administrator being charged with
responsibility of sdministration in the interim,

¢c. Provide that where fubture intereste of foreign helrs
are invoived the property be liguidated end all
interests in the property involved be glven &
present velus through use of the arnuity tables
and either distributed immedistely or irpounded.

. Frovide that when future interests of foreign heirs
are involved the court shall be empowered to create
a trust in order to defer the determination of the
foreign heir's status until his interest becomes

POSSESBOryY s
It wasz recognized that all of these are merely pessibilities and

thet it will be difficult to work out s satisfectory solution to the problem.
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T+ I am not entirely clear as to what the Section hae in mind with
regpect to "the gap left ss to the effect of a decree of final distridbution
in probate" (Section Minutes, page 3). In the course of the diacussion I
stated that T should have thought that if no person who might have filed a
petition under Section 1045 ha? done so and the estate were distributed in a
wvay in which it would not have been had such a petition been filed, the
decree would be res Judicats and it would be too late then for anyone to
Propose impounding. I do not believe there was any Qiesgreement from this
view but the suggestion wes mede that the statute should perhape spell out
when g8 petition for impowmdment may be filed, In this comnection the sbate-
ment was made that the situstion should be thought of as substantially
gimiler to that of a petition 1o determine heirship.

8. I stated that the Commission would lock into the necessity of
meking specific provision in the stetute for such ssles of property as would
be necessary to effect a conversion of the estate or s part thereof into
cash, (Section Minutes, page 3).

9. I said that I thought the Commiselon would probably not e
resistent to the notion of providing that rights arising lster in time
under the statute should be msde subject to final disposition mede under
earlier filed petitions. (Section Minutes, bottom page 3, top page 4)

10. With respect to the meaning of "escheat” as used in Section 1048
(Section Minutes, page 4), I stated my belief thaet the Commission hed in mind
an automstic and psrmanent escheat at the end of ten yemrs and that probably
the hest wey to provide for thia would be to empower the Attorney General
to make a motion in the probate proceeding fo bhave the property disposed of

in thet way.




11. As for attarney's fees (Section Minutes, pege L): in the course
of the discuseion various questlions were raised ez to what sttorneys should
receive fees and when the fees should be paid. If the whole question is to
be re-exsmined, perheps the best way to do it would be to try to figure out
what the bmsis for the payment of fees is (e.g., is it that the attorney has
contributed to the creation and preservetion of the res?) and then determine
whether there 1p any reeson for delaying the peyment of fees to particular
attorneys until long after the services have been rendered,

12, With respect to the deletion of by the facts existing" from
Section 1050 (Section Minutes, pege 4) I doubt that the point is particularly
well taken; on the other hand I doubt that it is important enough to warrant
regigtance on the part of the Commiesion.

13. The members of the Section seemed to be divided in sentiment at
the end of our discussion of the question of the date as of which the status
of a forelgn heir should be determined. It wes recognirzed that e relatively
late date is desirable but it was pointed out that this would justify an
authorization of an appellate court to act on the basis of a change in the
controlling fecte which occurs even after the date of the order. It seemed
clear thet there were scme present who were unhappy about the posaibility of
a trial court's holding & metter under submiesion pending a possible change
in the relevant lews end prectices of a foreign country; on the other hard,
some seemed to think thet this might be desirsble. I sghould say that the
consensus probably was that the time specified in the statute sghould be the
date of hearing.

14, I stated that the Coammission would give careful consideration
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to the suggestions made concerning the procelural provieions of Sectlon

1050.5 (Section Miowutes, pages 4 and 5).
Respectfully submitted,

John R. McDonough, Jr.
Execubive Secretary
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September #, 1958
MEMORANDUM

Pe: Mew Agenda Noc. 1 {1957-58 Agenda No. 22)
Law Revision Commission Proposal--Probate
Code 259 et seq. and New Probate Code
1044 et saq.

This Law Revision Commission recommendation, to be submitted
to the 1959 Legislature, is 1j for the repeal of present Sections
259, 259.1, 259,2; and 2) enactment of a new Article L.5 of
the Probate Code providing {a) for impounding of the share of a
non resident alien when it appears that he wiil not have the sub-
stantial benefit, use or control of money o other property due
him; (b} for eventual escheat of the alien's share, to the State
of California, after ten years, if no petition is $iled by such
alien, et¢. or the cwners of the next eventual estate, and a-
showing made that the claimant is not a "disqualified™ alien,
within such ten y2ar period, as provided in the proposed new
sections.,

The basic research study-was made by Professor Harold W.
Eorogitz of the School of Law, Unlversity of California at Los
ngeles,

Backeground,

The Committee on Administration-of Justice of the State Bar,
after a considerable amount of study, recommended that ithe Law
Revision Commission be asked-to study the subject matter. The
Commission, at Board request, did undertake such a study. The
present measure is the result of such study.

In its 1956 Repoart, (July-August, 1956) the C. A. J. re-
ported that because of the  introduction of & bill in the
Legislature on the subject, it felt that it was imperative that
the committee's c¢onclusions be reported to the Board. Accordingly,
the C, A, J., in its said report, reccmmended 1} that Sections
250 et seq. be repealed; and 2} that a statute be substituted,
based upon a temporary impounding principle, and ultimately escheat
to the State if "qualified" clajimants did not file petitions for
distribution of the share within 10 years. A draft statute was
prepared. 3ee St. 58-125 appearing in the material under Item
32, 1957-1958 Agenda. The Board referred the draft statute to
the Commission.

General Comparison Between Proposals.

The Commission measure and the C. A. J. draft appear to be
jdentical, in principle. Such differences as exist result mainly
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from more precise drafting detail by the Commission and changes
in style or wording.

Hence, unless some real objection is now found to the pria-
ciple, already recommended by the C. A. J., it would appear to
follow Ehat the principle of the Commission measure is to bte
approved.

Constitutional Questions.

‘As a matter-of completeness, it should be now pointed out
that, if adcpted, the-measure will probably be subjected to
constitutional attack, particularly as to the "escheat™ and
"gift over®™ provisions of law. By the latter is meant those
provisions which provide that if the first heir does not claim--
or cannot "qualify" within five years of the imppounding order,
the next eventual heir, if qualified, may claim,” In short,
neither of the proposals is a mere "impounding™ proposal for
the protection of the "owner." Rather, each is an "impounding"
statute, with "gift over" after five years, and "escheat™ after
ten vears,

It has been recognized by the courts of this State that the
Legislature may provide, in case of intestacy, that the estate
vests in the non resident alien heir as a conditional estate,
"gubject only to the contingency that if he fails-to appear and
claim the same within five years his right ceases, and the
property then-vests in the state, not strictly by escheat for
want of heirs, but by virtue of the statuteS See Estate of
Sorensen, 44 C. 2d 306, 308 {(1955); Estate of Caravas, 40 C. 2d
33, 37 (1952)-~ time to claim suspended by Trading with the
Eneny Act,

The question of interference with federal conduct of foreign

relations may alsc be raised, as it was raised {unsuccessfully)
in Clark v. Allen, 331 U, S. 503 (1947).

The Legislature of the State, however, has broad power in
the matter of laws relating to intestacy and testimentary
dispositions. Speaking generally, it would appear that the
general principles of the measure are within the power of the
state Legislature, subject, however, to the paramount provisions
of treaties that provide for rights of aliens in conflict with
the limitations herein involved. (See Estate of Romaris, 191
Cal. 7!}0--151'33.‘5?) » -

It is believed the prime interest of the Bar in legislation

of this type is not in the Mescheat" provisions, but in provisions

which will aid in carrying out the expressed or presumed intent
of the decedent. For this reason, and also-because particular
features might be held invalid (for example, the "presumption™

*Section 1046.5 provides for the heirs, legatees and divisees
of the first heir. )
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provisions re "blocked" countries), it is believed a broad
"severanility™ section would be appropriate. {See infra.!}

Effective date and nending estates.

No doubt if enacted, there will be substantial litization
if the matter of application to pending estates is not clarified.

It would seem tc be dangerous to attempt to make the repeal
of ‘Section 259 et seq. and enactment of new Section 1044 et
seq. expressly applicable to pernding estates. Generally speaking,
at least in case of intestacy, title to property vests in the
heirs as of the date of death [e.g. Estate of Roraris, 191 Cal.
740 (1923}. Repeal of Section 259 will apparently change heir-
ship, as "reciprocity™ is a different question from "substantial
control," etec. So also, it would seem that the "gift over"
anl "escheat" features of Section 10L4 et seq. might be deemed
a retroactive change in heirship. However, this view is expressed
without the benefit of extended research.

The question is raised: Vould it be profitable to attempt
to work out some form of suggested provisions that would ease
the task of the courts, in application, or endeavor %o give
greater scope to some of the new provisions as to pending estates,
than would be the case if the entire legislation were to be .
deemed applicable only where the decedent died after i1ts effective
date. (3ee infra.)

- Drafting detail.

As the Commission-and the Committee have been in apparent
agreement in principle, the present task of the Committee appears
to be the making of suggestions upon the two points mentioned-
above and upon various detailed provisions. JSuch suggestions,
it is to be recognized, may involve considerations of drafting
policy and any improvement resulting from further thought may
or may not be deemed of significance in the overall picture,

A check list follows for the consideration of the Committee,
Suggestion No. l. Sec. 1044,

Add to present subpar. {b):

"Beneficiary" includes an equitable remainderman.

Comment: This is perhaps unnecessary, but will

eliminate technical contentions. Section 1045 refers

to the claimant of a “present interest™ and seemingly

adds to uncertainty as to the intention of "beneficiary."
Suggestion No. 2 Sec. 1044,

Add a new sentence to the end of Section 10443
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"There is a disputable presumption to the contrary

if the person does not reside in such a country."
Comments The C.A.J. draft (5t. 58-125}, ir the

first paragraph,-adopted the same test but seemingly :
as a "conclusive," rather than "disputable presumption.”
Sec. 1044 makes no provision for the burden of proof,

or of geoing forward with evidence. If no affirmative
provision is made, as suggested, a scintilla of

evidence may impose practical burdens of expense and
difficulties of proof upon the claimant, this being

one of the factors which it was hoped could be avoided.

As to ths "disputable" nature of the presumption,
probably the Commission concluded that it would be
safer not to attempt a '“conclusive" presumpticn,
based upon findings of federal officials, et:.

Suggestion No. 3. Section 1045

In the first clause, the words ™claim to a present
interest" seem to carry a heavy burden and clarification
may be desirable.

Conment: An explanation as to the intended function

of "present™ would be of assistance. Alsc see couments
under Suggestion 4.

Suggestion Wo. 4. Section 1045

Add after the second sentence, appropriate provisions:
empowering the probate court to withhold distribution,
and to retain jurisdiction where it appears that the
distributee is "disqualified™ at the time of distribution
and the interest is a future interest. The problem of-
remainders, vested and contingent, legal and equitable,
was not considered by C. A, J.- The sale of a contingent
or even vested future interest, particularly with a
"disqualified™ alien as owner, is apt to be sacrificial,
It would seem from the word "present" that the draftsmen
may ‘contenplate that in case of a legal remainder to a
disqualified person, the issue of "qualification"™ is to
be postponed until the interest vests "in possession.™
Under the present procedure, absent a trust, the probate
court would not have continuing jurisdiction under
normal ccncepts. Is the c¢ritical time to be probate
distribution where the remainder is a legal one and
termination of trust {which may be many years later) if
the remainder is equitable? The solution suggested
above is a tentative one. The writer is not familiar
with the various considerations.

Suggestion No. 5. OSection 1045,

Add to Section 1045 provisions amplifying the method -
of "converting" such interest into cash. For example,

.
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"whenever it is ordered that the interest of

such person be converted into cash, it shall

be the duty of the executor or administrator

to sell such interest, at one or more sales,

in the same general manner, method of procedure
and with the same force and effect as provided
by this code for sales of property of estates

of deceased persons, except as may be otherwise
modified, limited or directed by order of court.”

Comment:s Foregoing adapted from Pro. Code Sec. 294
(estate of person missing more than 7 years). The
critical problem is whether such provisions will be
deemed sufficiently detailed to give insurable title
to a purchaser.

Suggestion No. €. Section 1045.

Change the first sentence to provide for the situation
where an order distributing such interest has already
become final, etc. For example:

"Whenever it appears that a psrson asserting a right
+e.in all or any part of a decedentt's estate

being probated...or of a testamentary trust being

administered...is a disqualified non resident

alien, and no final order distributing such
interest free of truat %as been mada in the
decedent's estate or, auch interest is in a

tegtamentary trust, that the trust assets have
not therstofore been vail distributed free of
trust, the court shall, upon petition, etc.

Comment: As to a non trust situation, the C. A. J.
draft contemplated that the impound order would be

nade before distribution. Present Section 1045 is
gilent. The Attorney General could concelvably take

the position that the estate in probate may be re-opened
(subject to the rights of innocent third parties) to
force an impound, despite a final decree. As to the
trust situation, the matter is compounded by uncertainty
as to a cut off date, for asserting the disqualification
in case of trust interests. The suggested draft above
is not satisfactory as to trust features. Must the
Attorney General and others {(or the court of its own
motion) raise the point before the trust is distributed
in probate? See Suggestions 3 and 4 above.

Suggestion No. 7.' Section 1047.
Add to the first clause:
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"At any time after the expiration of five
years ... and subject to rights ciaimed

in any pending petition pursuant te Section
1046 or 10L6B.5 ...

Corment: This may be unnecessary.
Suggestion No. 8. Section 1047.

There seems to be an overlap between Section
1046.5 and Section 1047 in certain cases.

This probably can be resolved by construction
and no specific amendments are now suggested.

Comment: Section 1046.5 embodies a feature not
found in the C. A. J, draft in that within five
years an heir, legatee or devisee of the "owner"
if not disqualified may petition.

This probably is a better expression of presumed
intent than the C. A. J. draft. However, in
certain cases, for example, children of the
"owner," it would appear that they could qualify
both under Section 1046.5 and 1047 (5 and 10
year period, respectively).

Suggestion No. 9. Section 1048,

Insert in this sentence, appropriate provisions
for the case where g petition may be pending
under Section 1046, 1046.5 or 1047.

Comment: See Suggestion No. 7 above.
Suggestion No. 10. Section 1048,

Clarify whether the M"escheat® is intended to be
a "permanent escheat" or an "escheat"™ requiring
a further judicial proceeding. -

Comment: The C. A. J. draft did not go into this
problem. Section 1049 refers to an order for
Wescheat.® C. C. P. 1300 defines "escheat"
generally as property which has vested, as to
title, in the State, subject, however, to the
right of claimants to appear and claim the
escheated property or any portion thereof, as
vorovided in this title.m

"Permanent escheat™ is defined as property which
has "vested absolutely" in the Stats, ?ursuant
to a proceeding (C. C. P. 1410 et seq.} or
Yoperation of law."™
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It may be that Y“escheated property" as used in
Section 1048 is a term of art. It would not do
any harm to add: ™as 'escheated propertyt! is
defined in Artiecle 1, Chapter 1, Titlie 10, Part
3 of the Code of Civil Procedure," if the intent
is not for a permanent escheat.

If the intent is for a permanent escheat, should
nct the expression be "permanently escheated"
property. Is it intended 10 years be the "cut
of " date?

Suggestion No. 11, Ssction 1049.

Does the present wording permit an attorney's fee
to the Attorney Generalts office where an escheat
order is made? '

This could be cured by adding to "payment is made,"
igz7w?rds pursuant to Section 10&2, 1046.5, or
]

Comment: Probably a minor point.
Suggestion No. 12, Section 1050,

Change "shall be determined by the facts existing

as of the date of the order,"™ to M"shall be determined
as of the time of hearing on a petition pursuant to
this article. For good cause shown, the court may
set aside a submission and order a further hearing.™

Comment: It seems difficult to find any apt expres-
sion., Consideration might be given to omission of
statutory provisions on this subject, on the theory
that essentially the statute is an impounding and
not an inheritance statute.

In any event, a reference to "facts™ is at variance
with the concept of judicial notice of foreign law;
and ths time of "order™ as the critical time does
not allow for cases where the order may follow

the hearing by 30 or 60 days.

Suggestion No. 13, Section 1050.5.

Should the second sentence be revised to provide for
mailing of a copy of any petition only to the Attorney
General and non petitioning personal representative?
This would require textual changes in the third
sentence.
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Comment: Generally speaking, the concept that &
copy of a petition shall be mailed to those request-
ing special notice is at variance with Ssction 1200.
Why should not answers also be mailed? A proposal
of this type for probate practice generally has

nou met with favor in the past.

Suggestion No, 14. Section 1050.5.

Add appropriate provisions requiring notice to be
given by mail to the heirs of the decedent and
devisees and legatees named in the will in the
manner speciiied in Section 328 or to the heirs
zilthe decedent in the manrner specified in Section

Comment: While it 18 true that the court may direct
notice to persons other than the Attorney General,

the personal representative and those who have re-
quested special notice, this is not mandatory. It

is notorious that many persons interested do not re-
quest special notice. In a2 matter of this type, where
escheat may result, it would seem that the policy
should favor widely mailed notice.

Effective Date, etc. The following draft is submitted for
consideration:

Section + This Act shall apply to estates of
decedents dying arter its effective date. Nothing herein shall
be construed to limit the power of a court sitting in prcobate
to make appropriate orders in pending estates, to protect the
interests of heirs, legatees, devieees or beneficiaries of
testamentary trusts who are entitled to inherit and take under
the laws of this 3tate as they existed prior toc the effective
date of this Act.

Severability.

Section - 1f any provision of this article or the
application to any person or circumstance is held invalid, such
invalidity shall not affect other provisions or applications
of this article which can be given effect without the invalid
provision or application and t¢ this end the provisions of
this article are declared to be severable.

Comment: See C. C. P, 170.6. This would seem %o cover
treaty situations.

ocbate Code 1026,

An inconsistency may well exist between Section 1026 and
the new Act; at least, confusion is indicated. The following
amendment to Section 1026 is submitted for consideration:
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Section 1026, A non resident alien who becomes en-
titled te property by succession must appear and
demand the property within five vears from the

time of successiony otherwise his rights are barred
and the property shall be disposed of as eschaated
property: provided, if an eorder is made nursuant
to Section 1045, the provisions of Article 4.5,
Chavnuer 16, Division 3, and not of this section,
ghali be applicable.

Comment: The foregoing is not too satisfactory,
but points up the problem.

Alternatively, it would be possible to provide
that in the cases covered thersby, Article 4.5
and not this Section 1026 shall apply.

It may, of course, be argued that Section 1026
should retmain in effect, so that compliance with
toth Section 1026 and Article 4.5 would be required.
Undoubtedly there would be confusion where an im-
pound order had been made.

ey gy s shalr ke S S

ADDENDUM
Section 1045.

A personal representative should have the right
to ask for an impounding order, etc, as pro-
vidaed in Section 1045. The present wording

is Many party in interest or the Attorney
General." Thus, prssent wording might be
construed {undesirably) to exclude the

perscnal representative.

Garrett H. Elmore
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MINUTES OF MEETING
NORTHERN SECTION
COMMITTEE ON ADMINISTRATION OF JUSTICE
SEPTEMBER 11, 1958

A meeting of the Northern Section of the Committee on
Administration of Justice was held on Thursday, September 11,
1958 at 4300 p.m. in the offices of the State Bar, 2100 Central
Tower, San Francisco, California.

PRESENT: Arthur ¥, Connolly, Jr., Chairman
Brent M. Abel
James K, Koford
John B. Lounibos
Courtney L. Moore

NOT PRESENT: Forreat A, Cobb, Sr,.
Kenneth R. Malovos
Duncan Oneal
Samuel H, Wagener

ALSQO PRESENT: Garrett H. Elmore
Vernon M. Smith
Karl E. Zellmann

AGENDA NO.

1 Probate Code 2 -~ Rights of Non resident
(01d Wo. 32) allien heirs and benef%ciaries - Law Revision

gnuisgsion Measure.

The Section had before it the staff memorandum of
September 8, 1958 (St. 58-372). This committee has
heretofore favored the repeal of Secticn 259 et
seq. and the substitution of provisions similar

to those now recommended by the L. R. Commission.
(See 1826 Report, July-Aug. 1956 State Bar Journal
rp. 310- . e Section approves the Commission
measure in principle, OSuch suggestions as it has
to offer deal with specific provisions. The
Section is quite cognizant that some of these
suggestions are directed to the Committeets own
1956 draft, but further study indicates the need
for amendment.
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(1)

(2)

(3)

Severability. As treaty provisions may conflict
and the primary interest of the Bar appears to be

for impounding, it is belleved highly desirable,

if not imperative, that a liberal severability
section be added., Otherwise, the invalidation of
particular features, for example, the secondary
taxer or escheat provisions may give rise to diffi-
cult questions of legislative intent. Is probate
Codas Secticn 259 to be reinstated automatically?

It would appear that the proponents would favor a
liberal interpretation as to severability. Approve
the form on page 7 of St. 58-372.

Effective date. To avoid litigation involving
expanse and deliay, it is recommended that the
following section be added:

This Act shall apply to estates of decedents
dying after its effective date. Nothing
herein shall be construed to limit the power
of a court gitting in probate to meke appro-
priate orders in estates pending at said
gffective date, to protect and safeguard the
interests of heirs, legatees, devisees and
beneficiaries of testamentary trusts who are
entitled to irherit or take under the laws
of this State as they existed prior to the
effective date of this Act.

The second sentence is intended to recognize the
inherent power of the court to make protective
orders. We understand that such orders have been
made by some probate judges. A4s to the first
gsentence, it seems likely to the Section that an
attempted retroactive change of law wouid be held
invalid, as presently the right of heirship is
determined as of date of decedent’s death under
Section 259.

Probate Code 1026, If enacted, the measure will
provide a means of impounding the non resident
alien's share and impose a 5-year period from the
date of the order within which to make claim.
Should not a non resident alien whose share is so -
impounded, without appearance by him, be entitled
%o rely on these provisions? Otherwise, inadvertent
escheats may occur, under Section 1026, requiring
appearance within 5 years from decedent's death.
The Section does not have any particular solution,
but believes that Section 1026 should be amended.
Reference is made to page 7 of St. 58-372 for
possible solutions.
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Gomments on Particular Sections of the Act:

SEC, 1044. - The word "beneficiary" appears adequate.
No change is suggested.

SEC. 1044, - It is vital that the converse presumpiion
e affirmatively statedj otherwise, certain of the
objectives of remedial legislation will be lost.
The 1955 C.A.J. draft while stating the matter in
terms of a conclusive presumption made express
provision for a foreign heir resident in a ™non
blocked" country. Absent a presumpbion in his
favor {disputable or otherwise}, the foreign heir
will be confronted with the expense of proving
matters affirmatively, i there be a petition by
the Attorney General, another heir, or other contes-
tant. The insertion of an affirmative presumption
for the benefit of the foreign heir is deenied of
great importance.

Form: The Section did not approve the form of an
amendmen® to this effect but cails attention to

the staff suggestion that there be added at the end
of Section 1044: MWThere is a disputable presumption
to the contrary if the person dees not reside in
such a country.m?

SEC . 1045,

{a} Provisions should be inserted to make clear that
the personal representative may file a petition
for impound. The theory of impound procedure is
that the court is protecting the interests of the
heir. Absent an express provision it might be
held that the executor or administrator was not a -
"varty in interest." Even in the case of heirship,
it is noy provided by amendment to Pro, Code 1080
that the perscnal representative may petition,
changing the former case law.

b) Upon further consideration {after the 1956 draft),
"the Section is most concerned as to the possibility
of sacrificial sales of future interests and life
estates. The only procedure provided is that the
share shall be converted into cash. Further informa-
tion from the L. R. Commission is desired, as to
the intent of the Act, particularly the intended
effect of "claim to a present interest." 1Is it in-
tended that future interests be distributed, subject
to a condition subsequent? Or are they to be con-
verted into cash? The Section would oppose the latter,
as destructive of the rights of foreign heirs., What
is to be done with life estates? Will they bring
anything upon sale? Are the words “present interest"
to be interpreted by reference to right of present
enjoyment and possession thereby delaying the
question until such interests vest in possession?




i/1ll the probate court have jurisdiction at some
future date, if there is no trust? Hold for further
information.

¢) The Section is also concerned with the gap left

as to the effect of a decree of final distribution in -
protate, While the 1956 drafi was probably inadequate,
it c<id contemplate that the issue of impcund bs deter-
mined before distribution in probate. This involves
questions raised under (b) above, as to intent of the
Act, The Section does not approve the text of Sugges-
tion No. €&, page 4, St. 58-372, but suchdraft calls
attention to the need for clarification,” In principle,
the Act should provide for the effect of such a decree
and indicate clearly some cus off date or dates, for
the filing of a petition to impound. Tentatively, it
would seem that the issue ghouid be raised before
distribution is made in probate. Hold for further
information.

(d) Absence of detailed provisions re conversion into
cash: There are-here problems of (1) who shall have
the duty to sell, {2) mechanical provisions such as
notice and higher bids; and {3} protection to
purchaser at sale. The suggested sclution (Suggestion
No. 5, page &4, St. 58-372) perhaps should be dis-
cussed with title company attorneys. Hold for further
information,

SEC, 1047,

(a) It is suggested the following be added "and subject
to rights claimed in any pending petition pursuant
to Section 1046 or Section 1046,7." This is not a
major point, but otherwise the Act requires construc-
tion where a prior petition is pending.

_(b) There appears to-be an overlap betwsen Section 1046.5
and Section 1047, particularly in case of children
of the original owner. This again does not seem a
major point. '

SEC. 1048,

{a)} An amendment similar to that suggested for Section

M

*In passing, it was noted that reference should be to trust
assets “vaiidly disposed of" in such draft, rather than

"yalidly distributed.®
ﬁhﬂ




1047 (to refer to pending petitions) is siggested,
but with the same comment (not major).

{b) The word "escheat" is a word of art and, :f not
amplilied, may give rise to litigation. 1f the
intent is for a “permanent escheat" {see C.C.P.
1410) by lapse of time, in the probate pro:eeding
itself, the intent should be more clearly : pecified.
If for an Mescheat™ under general law, more is
required. The C.A.J. draft was similarly aubiguous.
Notes Pro. Code 1025 uses M“escheat™ only. Decisions
or practice thereunder might be persuasive ¢ a
court. Howaver, C.C.P. 1300 et seq. was la er
enacted.

SEC. 1049,

(a) Attorney's fees. In limiting the time of pa:ment to
the ultimate distribution, the Act nacessari.y con-
templates that services may have been performad years:
previously. If the services have been perforined, and,
as the Act-recognizes, the attorney is to be paid out
of the res, no logical reason appears for thus post-
poning the time of payment. The Section opposes
present provisions. It suggests provisions giving the
court authority "At anv time after-a proceeding is
commenced pursuant to this article, ... Go provide

for the payment of reasonable attorney's fees out of
the funds so deposited or the interest of the heir™
etc, The precise form was not studied. However,
there is a res which is being conserved or whose

title is being determined. The court should have
continuing jurisdiction to make proper and reasonable
awards.

(b} Is it intended that the office of the Attorney
General be eligible for an award of atiorney's fee?
Is clarification desirable? (Minor)

SEC. 1049.5.

(a} The Section believes that it understands the reasons
== behind these provisions, but desires to inquire as
to the status of an assignee for value and in geood
faith. (Minor}

SEC, 1050,

(a) Reference to "facts"™ should be deleted; The question
may or may not be one of law. However, the word
appears unnecessary. Its present may affect recent
Judicial notice amendments.
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{b) Reference to determining the issue as of the date of-
the order does not allow for the submission of cases,
or other delay between the order and hearing. It is
suggested that it is sufficient to provide "shall te
determined as of the time of hearing on a petition
pursuant to this article.”

SEC,. 1050.5,

(a) The Section does not faver the requiremert that a
copy of the petition accompany each regquired notice,
but approves such requirement in the case of notice
to the Attorney General. The usual practice should
prevail, subject to this exception.

(b) In view of the important nature of the procedure,
with property righte possibly affected, "it is
recommended that wording be added, to require, in
2ll cases that notice he given by mail to the
heirs of the decedent and devisees and legatees,
in the same manner as upon petition for probate of
a will; or to the heirs, in the same manner as upon
petition for letters of administration. This, in
addition to the court's power to order notice. It
sesls too much to assume that each probate judge,
occupied with many matters, will order wide spread
notice. Traditionally, this committee has favored
wide "notice" provisions, as a matter of fairness,
where rights are to be affected. It would be well
to follow the will pattern, that failure to give
notice shall not be jurisdictional.

Agenda No. 1 continued, for further information.

The meeting acdjourned at € p.m,; the next meeting to be
held at 4 p.m., Monday, September 29, 1958,
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. RECOMMERDATION OF THE CALIFCRNIA LAW REVISION COMMISSION

Relating to the Right of Nonresident fAllens to Inherit

Probate Code Sections 259, 259.1, end 259.2, originally enacted in 1941
as an eve-of-wer emergency measure, provide in effect that a nonresident elien
canpot inherit reel or personal property in this State unless the couniry in
which he resides affords United States citizens the same rights of inheritance
as are given to its own citizens. Section 259.1 places on the nonresident alien
the burden cf proving the existence of such reciprocal inheritance rights. The
Law Revision Commission recommends that these sections of the Probate Code
(hereinafter collectively designated as "“Section 259") be repealed for the
folloving reasons:

l. Section 259 constitutes an undesirable encroachment upon the basic
principle of our law that a decedént's property should go to the perscn
designated in kis will or, in the absence of a will, to those close relatives
designated in our siatutes of descent +to whom the decedent would probably have

left the property had he made a will., Section 259 has frequently ceused such
property either to eséheat or to gc tc remotz relatives of the decedent at the
expense of those persons who were the natural objects of his bounty.

2. TIa the cases where Section 259 is effective it causes hardehip to
innocent relatives of Californis decedsnts rather then to those persons who
meke the policies of the countriss which deny reclproczl inheritance rights to

Uhited States citizens.
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3. The difficulty and expense cf proving the existence of reciprocal
inheritance rights is so substantisl that even when such rights exist
persons whose inheritences are smell may be required to forego then.

4., Section 259 does nct necessarily operate to keep American assets
from going to unfriendly countries. The generel balaence of trade with the
hited States in inheritances is so favorable that many such countries find
1t expedient to provide the minimum reciprocal inheritance rights required
to qualify their citizens to inherit here. Moreover, keeping American
assets out of the hands of enemies or potential enemies is a function more
appropriately performed by the United States Sovermment. This responsibility
is in fact being handied adequately by the federal govermment through such
reguletions es the Trading with the Enemy Act and the Forelgn Assets Control
Regulation of the Secretary of the Treasury.

5. Section 259 does not ineuwrs that s beneficlary of a California
estate living in a foreign country will asctually recelve the benefit of
his inheritance. If the reciproecal righta of inheritence required by the
present statute exist the nonresident alien's inheritance is sent to him
even though it may be wholly or lergely confiscated by his government
through outright seizure, taxation, currency exchange rates cor other means.

6. BSection 250 has led to much litigstion. The Adtormey General has
often been involved since an inheritance not elaimed by reascn of the
statute mey eventually escheat, Most of this litigation has been concerned
with vhether the foreign coundry involved did or did not permit United
States citizens to inherit on a parity with its own eitizens on the critieal
date. As the research consultant’s report, infre, shows the results
reached in the cases have not infregquently been inconsistent and otherwise

open to question.
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Teking all of these consideraticns into accounit, the Commission has
concluded that the game at stake - retaliation asgainst the few countries
vhich discriminate against United States citizens in the matter of
inheritance rights - has not vroved to be worth the candle in terms of the
frustration of decedent's wishes, the denisl of inheritance rights to
innocent persons, and the time and expense which have been expended by
both the State of Californis and others in the cases which have arisen
under Sectlon 259.

The Law Revision Commission alsc recommends ithat, whether or not
Probate Code Sections 253, 25%9.1 and 259.2 are repealed, Celifornia enact
a statube which will preclude confiscetion of a nonresident aljen‘s
inheritance by the country in which he reeides, BSeveral stetes have already
adopted such a policy through the enactment of legislsation whieh provides
for impounding an inheritance for the asccount of a nonresident alien heir
vhen it appears that if it were sent to him he would not have the benefit
or use or control of the money or other property due him. TIwawing on the
experience of these gtetes the Commisslon has drafted an impounding statute,
set forth below, which it recomnends for enactment in this State, The
principal features of the proposed staiute are the following:

1. Vhen it appears that a nonresident alien will not have the
substential benefit or use or control of the money or other property due
him under an estate or testamentery trust the property is converted into
cash and deposited to his account at interest in a California bank. At any
time within Pive yesrs thereafter the alien {or, if he is dead, his heir,
legatee or devisee} may claim the deposit upon showing that no reason for
further impoundment exists. If no such claim is made, more distant heirs

of the decedent are authorized to claim the deposit within the second
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five-year perlod after the date of impounédment. If the money remains on
deposit at the end of the second rive-year period it is disposed of as
eacheated property.

2. To simplify the determination of whether a nonresident alien hedir
would have the substantial benefit or use or control of the money or other
property due him, the proposed stetute provides that there is & disputable
presumption that he will not if the country in which he resides is designated
by the Secretary of the Treasury of the United States or other federal
official &85 belng a country as to which there is uot a reasonable assurance
that the payee of a Unlted States check residing there would both receive
the check and be gble to regotiste it for full value. Such a federal
officisl is ordinarily in a better position than a California probate court
te meke such s determination and keep it cwrremt. Another advantage of this
coordination of state mnd federsl policy is that, as the research consultant's
report shows, the Secretary of the Tressury has thus far in practice
designated the several "iron curtain” countries as countries in which there
is no asswrence that the payee of a United States check will heve the
benefit of it. BSo long a8 this practice is followed - and there would seem
t¢ be no reason to suppese that it will be mbandoned - Celifornis asgets
will automaticelly be prevented from disappearing behind the iron curtain.

3. The statute may not be circumvented by a nonresident alien heir's
aegsigning his rights thereunder since an sssignee's rights are explicitly
made no greater than those which the assignor has under the statute.

%. The court is authorized, when making an order for payment or
escheat of ilmpounded funds, to provide for the peyment of reasonable
attorney's fees to any asttorney who represented either the person on whose

behalf the funds were impounded or the person to whom the payment 1s made,
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The primary purpose of this provision is to enable the courts to protect
California attorneys in those cases where impounded funds are distributed

to persons residing outside the United Stetes.:

The Commission's recommendation would be effectuated by the

enactment of the following measure:

An Act to repeal Sections 259, 259.1 and 259.2 of the Probate Code end to

add Articie 4,5 to Chapter 16 of Division 3 of sald Code, all relating

to the right of nonresident aliens to inherit property in this State,

The pecple of the State of Califcornla do enect as follows:

Sectiom 1. Sections 259, 259.1 and 259.2 of the Probate Code are
repealed,
Section 2. Article 4.5 is added to Chapter 16 of Divisiocn 3 of the
Probate Code, to read:
Article 4.5. Disqualified Nonresident Aliens.
10%h. As used in this article, "disgualified nonresident alien” means
a person:
(2) Who is an alien who does not reside in the United States or any
of its territories; and
{b) Uho a court finds would not, as an heir, legatee, devisee or
distributee of an estakte probeted under the laws of this State
or & beneficlery of a testamentary trust administered under such
an estate, have the substantlal benefit or use or contrel of the

money or other property due him.
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There is a disputeble presumption that s person would not have the
substantial benefit or use or comtrol of money or other property due him
under an estate or testamentary trust if he resides in a country which is
designated by the Secietery of the Treasury of the United States, pursuant
to Title 31, U.S5.C. Becticn 123 or any other provision of law, or by any
other depariment, egency or cfficer of the United States pursuant to law,
as being a country as to which there is not a ressonable assurence that
the payee of & check or warrant drawn against funds of the United States
will actually receive such check or warrant and be able to negotiate the
same for full value. |

1045. Whenever a person asserting a right or claim to a present
interest in all or any part of a decedent's estate probated under the laws
of this State or of a testamentary trust administered thereunder is a
disqualified nonxresident alien, the court shall on the petition of any
party in interest or of the Attorney General order that such person's
interest be converted into cash and deposited at interest to the credit of
such person in any state or national bank or banks in the State. The
passbock or other evidence of such deposit shall be delivered to the clerk
of the couxrt. The bapk in which the deposit is md.e ghall make no payment
therefrom unless auvthorized by a court order made pursuant to the
provisions of this article,

The order herein euthorized may also be made Ly the cowrt on its own
motion. In such case notice of the court’s intention to make the order
shall be glven to the same persons and in the same manner as though a
petition had been filed,

1046. At any time before the expiration of five years after the date
of entry of an order made pursuvant to Section 1045, the person for whom
the deposit was made may f£ile in the court which mede the order a petition
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to have the funds on deposit paid to him., Jf the cowrt finds that the
petitioner is no longer a disqualified nonresident alien the petition shall
be sranted.

1046.5. 1If the person authorized by Section 1046 to petition for pay-
ment of the funds is deceesed, the petition therein authorized may be filed
by his helr, legatee or devisee, prcovided that such petitiorer is not a
disqualified nonresident alien. If the ecourt finds that the petiiioner is
not & disqualified nonresident alien and 18 entitled to the funds on deposit
the petition shall be granted.

1047. 4t any time after the expiration of five years and before the
expiration of ‘hen years after the cate of entry of an order made pursuant to
Section 1045 » &7y person who is not a disqualified nonresident alien and who
would heve been entitled to the property distributable to the person on
whose behalf the order was made had the latier predeceased the decedent
nay petition the court to order the funds on deposit paid over to him.

If a perscn who would otherwise have been authorized by this section to
retition for peyment of the deposiied funds is unable to do so because he
ig a disqualified nonresident alien, the right of cthers to petition here-
under shall be determined ag though such person had nredeceased the
decedent. If the court finds tiast the petitlioner 1s not a disqualified
nonresident alien and is entitled tc the funds on deposit the petition
shall be granted.

104B. After the expiration of ten years after the date of entry of
an order mede pursuant to Section 1045, any unclained deposit shall be
disposed of as escheated property.

1049, ‘hen an order is made for the payment or escheat of a deposit

made pursuant to Section 1045, the order may provide for the payment of
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reasonable attorney's fecs out of the deposit to any attorney who
represented elther the person on whose behslf the depcsit was made or the
rerson to whom the peyment is made or both.

1049.5. If a disquelified nonresident alien having an interest in all
or any part of a decedent's estate probated under the laws of this State
or of & teptamentary trust administered thereunder or heving an interest
in funde deposited pursuant to the provisions of this artiecle assigns such
interest, his assignee has only the rights given o the assignor by this
article. No payment of funds may be mede to an essignee who is a
disqualified nonresident alien.

1050. VWhether a Iﬁerson is a diasqualifled nonresident alien within
the meaning of this article shall be determined by the facts existing as
of the date of the order,

1050.5. Any petition filed pursuant to the provisions of this article
shall be verified. A copy of the petition shall be mailed in the manver
specified in Article 1 of Chepter 22 of Division 3 of this Code to the
Attorney General, to all persons to whom notice is reguired to be mailed
by Seetion 1200 of this code, and to such other pérsona, if eny, as the
court mey direct. Notice of the time mnd place of hearing of the petition
sha’l be given to the same persons in the form and manner specified in
Article 1 of Chapter 22 of Diviasicn 3 of this cede.
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