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Meotlﬁaetina Septeniber 5
Date of Memo: Septenber 2, 1956

Mamorandum No. 10
Subject: S'tmhr No. 20 - Guardians for Nenresidents

The gtaff stuly on this subject discloses that Division 4 of the
Probate Code, entitled Guardian and Ward, contains, inter alia, Chapter
3 (§§ 1L40-1443) entitled Appointment of Guardians for Minors, Chapter L
(§8 1460.-1k62) euditled Appointment of Guardiens for Insane and Incompetent
Persons, and Chapter 15 {§§ 15'?'0-}57!#) entitled Noaresident Wards, The
study alsc discloses that there is some overlap between Chapter 15 and
Chapters 3 and 4 with respect to nonresident wards and that this overlsp
has created scme problems.

At the July meeting the Commission tentatively decided to clarify the
law spplicsble to nonresident wards by (1) making Chepter 4 expressly
applicable to resident insane and incompetent per-ms only, (2) making the
provisions of Section 1461 end Bection 1570 of tke :o8q, ﬂilalins respectively
with the appointment otgmrduns for resident and nonresident inssne and
incompetent perscus, Qpbct.antm;;,r jdentical snd (3) making a minor change
in Section 1570 to confaum it to Bections 1440 apd 14b41, thus eliminating
the onl;r substantial problem which exists with respect to the appointment
of guardians for mident minors. The staff was then requested to
studarandreportonwhethgr, if the law respecting the appointment of
guardians for resident and nonresident wards were thus wade substantially |
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identical there wes any further need for Chspter 15,
| C Our conclusion is that Chapter 15 ehould be retained, It tontains
| five sections. BSection 1570 jrovides for the ppolntment of guardians
| for nonresidents. The other fowr ﬁectim are as follows:

§ 1571. Every guardian of e nonresident ward has the
same powers and duties, with respect to the estate of the
wvard within this state, and with respect to the peraon of
the ward while living therein, as are prescribed by this
code with respect to any other guardien. BSuch guardian must
give band to the ward as hereinbefore provided for other
guardiens, but his responsibility with regard to inventory,
accounting and disposal of the egtate is confined to such
estate as comes into his hands in this state.

_ § 1572. When the guardian and ward are both nonresidents,
and the ward owms property in this state which may be removed
to encther state without conflicet with eny restriction or
limitation thereupon, or impairing the right of the ward
thereto, such property may be removed to the state of the
ward's residence upon the spplicetion of the guardian to the
superior court of the county in which the estate of the ward,
or the principal part thereof, is situated,

C - § 1573. Such spplication must be mads upon ten days’ notice
to the resident guardian or executor or sdministrator, if there
be such. The nonresident guardian must prodvce and file a
certificate, under the hand of the clerk and seal of the court
from which bis gppointment was derived, showing: (1) a
transcript of the record of his appointment: (2) that he has
entered upon the discherge of his duties; and {3) that he is
entitled, by the laws of the state of his axwointmnent, to the
possession of the estate of the ward; or murt produce and file
a certificate, under the hand of the clerk and seal of the cowrt
having jurisdiction, in the state of his residence, of the
estates of persons under guardisnship, or of the highest court
of such state, attested, in the case of e foreign country, by
& minigter, consul or vice consul of the United States, resident
in state, that, by the laws of such state, the applicant is
entitled to the cugtody of the estate of his ward, without the
appointuent of any court.

§ 1574, Upon such application, wnless good cause to the
contrary is shown, the court must make en order granting to
such guardian leave to remave the property of his ward to
the state of his residence, which is auvthority to him to sue
for and receive the same in his own naze, for the use and
benefit of his ward, Such order is a discharge of the local
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guardian or executor, adminisgtrmtor or other pearsen in whose
pogsession the property mey be at the tims thé order is made,
on filing with the clerk of the cowrt the nonresident
guardian's receipt therefor and transmitting a duplicate
receipt, or a certified copy of such receipt, to the cowrt
:;:.m‘:h such nonresident guardien received his appoint-

It sesms clesr that Sections 1572, 1573 and 1574 zust be retained in
substance in any organization of the Probate Code, Section 1571 also
seems to be desirable even though it states what in its absence would
probably be assumed 40 be the case. It should be noted, however, that
Section 1571 raises an interesting problem which, while it is related to
the problem under study, is considerably troader in its implicstioms.
Baction 1571 states that the guardian of a nomresident ward hés the same
"Dowers and duties....as are prescribed by tMis code with respect to
any other guardian;" Does this mesn, by negative implication, that the
provisions of Division 4 of the Probate Code other than those dealing
with powers and duties of guardians do not apply to nonresident minors
and insane and incozpetent persons? There are a large number of such
provisions, all of which speak in language btroad snough to be applicable
in terms whether the persgns effected are fesiﬂ.exrtn or nonregidents, It
would appear that most if not all of them should be as applicable to
nonresidents as to those who reside in the state. Do they so epply?
What relevance does Section 1571 have to this guestlon? The staff
recommends that the Commission consider these questions as possibly
constituting & topic for future study. The problem which they present
would seem clearlytobgbeyomtha scope of the present study, however,
and the staff reconmends that no attempt be made to answer it &t this

time.




e
-

@

5 -~
o . g

If Sections 1571, 1572, 1573 andl 1574 are to be retained it seems
to make sense to have them collected, as they are, in a single chapter
wder the title Nonresident Wards. If this organization is continued

- the chapter should sppropriately comtain a section relating to the

appointment of guardians for nonresidents. The staff recommends, however,
that vhile Section 1570 should be retained for this purpose it should
not itself specify the procedure to be followed but should simply
incorporate by reference the genersl provisions of the code relating to
the eppointment of guardians, Thiauillmton]yusurethﬁthem
relating to appointment procedure will be made uniform as of 1959 butb
that it will not later again become different for residerts than for
nonresidents as a result of amending only one of the sections. .aection
1570 already tekes this form Mw as the gppointment of guardiapa for
minors is concerned, incorporating the notice provisions of Section 1h41
of the code. The staff recommends that the same be done with respect to
insane and incompetent persons by delating from 1570 its substantive pro-
visions relating thereto and substituting a cross reference to Bection
1461 of the code. |

Attached is s proposed Recommendation of the Coemission which reflects
the staff recomeendstion made sbove. It departs to some degree from the
action tentatively taken at the July meeting.

Respectiully sutmitted,

John R. McDonough, Jr.
Executive Secretary
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September 2, 1958

RECOMMENDATION OF CALIFCRNIA IAW REVISION COMMISSION

Relating to Procedure for Appointing Guardiens

Appointment of Guardian for Insane or Incempetent Person. Section

1461 of the Probate Code specifies the prdceam-e to be followed in having
& guardian appointed for an insane or incompetent person. The section is
by its terme one of general application and, conaidered alone, would
appear to apply in the case of nouresident as well as resident insane end
incompetent persons. Section 1570 of the Probate Code provides expressly
for the procedure to be followed in appointing arguuﬂian Yor a nonresident
insene or incompetent person. Since the provisions of Section 1570 are
different in several respects from those of Section 1k61, there arises the
question of which statute controls with respect to nomresidents. Such an
smbiguity would normeally be resolved by applying the well-establighed

rule of statutory interpretation that a statute expressly directed to a
particular matter -- here Section 1570 -- controls over a statute of
general spplication which is also broad enough to encompass the same subject,
The ambiguity has not been 8o resolved in the case of the conflict between
Section 1570 end Section 1461, however; rather, the courts have held
that the procedures specified in both statutes must be complied with to
make an effective appointment of a guardian for a monresident insane or
incompetent perscn. This construction of these ptetutes imposes more
procedural requirements than would eppear to be Jjustifigble and is »
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potentigl source of confusion or oversight, or both, by court and cowmsel.

This problem could be eliminated by revising Section 1h61 to make it
clear that it epplies only to the appointment of guardisns for resident
insane and incompetent persons. The Camission recommends, however, that
the problem be eliminated by deleting the provisions respecting eppointment
procedure from Section 1570 end inserting, in lieu thereof, a crose-
reference in thet section to Section 146l. This will make the same
mrocedure applicable to both residents and nonresidents and will assure
that this will continue to be the case.

In the course of making this study the Commission became aware of the
need or at least the desirability of making certain substantive chenges in
Section akér, Certain other changes shbowld be mede therein if this section
is mede applicable to the eppointment of guardians for nonresidents.
Finally, certein changes should be made in both Section 1461l and Section
1570 to eliminate differences between them with respect to who mgy petition
to have a guardian appointed. Accordingly, the Commission recommends
that Sections 1L6) and 1570 of the Probamte Code be revised in the following
respects:

1. Section 1461 authorizes a petition for guardisnship to be filed
by "eny relative or friend." Section 1570 provides that a petition mey
bte filed by "any friend....or any person interested in his estaté in ex-
pectancy or otherwise,” Both to avoid any difference in the law applicsble
to residents and nonresidents end to dbroaden the category of persons
authorized to petition in the case of both it is recommended that both
Section 1461 and Ssction 1570 be amended to permit a petition to be filed
by "sny relative, friend, or person interested in his estate in expectancy
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or otherwise."

2. Section 1461 requires the petitioner to set forth the names of
all relatives of the incompetent within the second degree residing in the
State who are known to the petitioner and requires that thess relsatives
be given five days natii;.e by mail of the hearing of the petition. No
reason appears vhy, if. there are relatives within the second degree of
an alleged insene or incompetent person living outside the State who are
known to the petitioner they should not be named in the petition and given
notice of the hearing and it is recamsended that Section 1U61 be amended
so to provids. The Coammission also recommends that at least 10 days
notice of the haaring be required to be given to relatives named in the
petition unless the court shortens the time for good cause shown, The
longer period is particularly desirsble when nonresident relativee are
involved, as would be the case under the amendment of Section 1461 proposed
by the Commiselon, because of the greater d@ifficulty they will often have
in arranging to be present or to have the alleged incompetent's interests
adequately represented.

3. Section 1461 provides that a citation shall be issued to the
alleged incompetent or insane person setting forth the time and place of
the hearing of the petition end that the citation and & copy of the peti-
tion shall be persopally served on him at least five days before the bearing
in the manner provided bty law for the service of summens. This provision
should be limited in application to resident incompetent a.nd.r insane persons,
With respect to nonresidents the statute should require simply that the
eitation and 8 copy of the petition be delivered personally to the alleged
insane or incompetent person not less than 15 days before the hearing uniess
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the court shortens the time for good cause shown. The longer period of
notice appedrs to be necessary because of the greater difficulty which a
nonresident may bave in arranging for effective representation of his
interests.

L, Section 1570 requires the cowrt to give notice of the proceeding

”'I:oauchotherpersonorpersonsasthecom'horjuﬂ.gedeemsproperinmh_

manner as deemed ressonsble.” Section 1461 has no similar provision, pro-
viding only that relatives within the second degree namedl in the petition
be given notice by mail. It would seem that cases might easily arise in
which there would be no such relstives buk where notice could and should
be given to more remote relatives or to friends of the alleged incompetent
or insane person, either within or without the stafe, in the interest of
baving his interests adequately reprepsnted. It is recmndqd, therefore,
that Section 1461 be amended to incorporate a provision euthorizing the
court to require that such notice be given.

5. Bection 1461 provides that an alleged insane or incompetent person
mst be produced at the hearing if able to attend, with specific provi-
aions for proof of physical inability to attend., Section 1570 contains no
similar provislon relating to nonresidents. While it cbviously would not
be practicable to require the attendance of the nonresident alleged incom-
petent or :I.naane nonresident in every case, it would appear to be desirable
to give the court discretion to require that bhe be produced in particular
ceses and it is recommended that Section 1461 be amended so to provide.

Appointment of Guardian for Nonresidenmt Minor. Section 140 of the

Probete Code authorizes the appointment of gusrdians for resident and non-
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resident minors; Section J4kl specifies the procedure to be followed in
such cases. Sectlion 1570 of the Probate Code also suthorizes the sppointment
of a guardian for a nonresident minor. There is, however, no conflict or
ambiguity among these sections as to the procedure to be followed in
appointing & guardian such as there ias between Section 1570 and Section
1k61 in respect of guardians for nonresident insane and incompetent persons.
This is because Section 1570 expressly incorporates by reference the notice
provisions of Section 1441, There is, however, one inconsistency Between
Section 1440 and Section 1570, in that the former authorizes a minor Ih
years of age or older to petition for the appointment of a guardian while
the latter does not., The Commission recommends thet this difference be
eliminated by amending Section 1570 to auvthorize a nonregident minor 1k

years of age or older to petition for the appointment of a guardiaen,

The Commisslon's recomnendations would be effectuated by enactment of
the following wmeasure:

An act to amend Sections 1461 and 1570 of the Probate Code, relating to
the ﬂoirrbment of Euardiaus for minors and for insane and incom-

petent persons.

The pecple of the State of California do enact as follows:

SECTION 1. Section 1461 of the Probate Code is amended to read:
161, Any relativey-e» friend, or person interssted in his estate

in expectancy or otherwise mey file a verified petition slleging that &
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person is inpane or inccmpetent, and setting forth the names and residences,
80 far as they are known to the petitioner, of the relatives of the alleged
insane or incompetent person within the second degree residing im within or
without this Stete. j-thereupen-the The clerk shall set the same petition
for heering by the court and issue & citation directed to saild alleged insane
or incompetent person setting forth the time and place of hearing so fixed
by him.y-paid

If the alleged insane or incompetent person is within the State the

citation and a copy of the petition shall be personally served on the-alleged
insese-er-ineempotent-persen him In the same menner as provided by law for
“the service of summonsy. If the alleged insene or incompetent person is not

within the State the citation and a copy of the ;_:etiticm ghell be delivered

to him, personally. 1In all cases Bervice phall be made on the alleged insane

or incompetent person at least #ive ten days before the time of hearingy-ne-

thee wnless the time be ghortened by the court for good cause shown,

_;Ilgt_}_g_goftbe ngture of the proceedings and of the time and place of
the hearingy-se-sei-by-ihe-elewk shell be meiled sb-least-five-{5)-days
before-gueh-kearing-data to each of suek the relatives of the alleged insane
or incompetent perscn named in the petition at leamst 15 days before the

time of hearing unless the time be ghortened by the court for good cause

ghownt, The court may order that similsar notice be gim'to other persons

in such manner as the cowrt may direct. Any relative or friend of the

alleged ingane or incoepetent person may appear end oppose the petition,
Buek-pevseny-if If the alleged insane or inecmpetent person is within

the State and is able to attend, he must be produced st the hearing, and

if he is not gble to attend by reason of physical inability, such insbility
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must be evidencad by the affidavit of & duly licensed physician or surgeon,
or other duly licensed medicel practitioner, unless such alleged insane or
incompetent person is a patient at a county or state hogpital in this State
in which case the affidavit of the medical director cr medical superinten-
dent or acting medical director or medical superintendent of such county or
state hoepital, to the effect that such petient is umable to attend, shall
be prima facle evidence of that fact.

If the sglleged insane or incouwpetent person is not within the State

and if the cowrt determines tﬁat his attendance at the hea.ringr is necessary In

the interest of justice the court may order him to be produced at the hearing

ypon penalty of dismissing the petition if he is not produced. If such an

oxrder ig made and it is cootended thet the elleged insane or incompetent is

not able to attend by reason of :_ptwaieal insbility, such inability must be

evidenced by the affidavit of a duly licensed physiclan or surgeon, or

other duly l:l.censéd nedicel practiticmer, uless such ﬂleged insane or

incompetent person ie e patient et a county or state hospital in which case

the effidavit of the medical divector or medical superintendent or acting

-medicel director or medical superintendent of such county or etate hospital,

to the effect that such patient is umable to attend, eball be prima facie

evidence of that fact.

SEC. 2. 8ection 1570 of the Probate Code is amended to read:

1570. The superior court may appoint a guardian of the person and
egtate, or person or estate, of m minor or insane or incompetent person who
resides out of the State and who is within the county, or who has estate
within the county, and who has no guardian within the State, upon petition
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of any relative or friend of such person or of anyere person interested in

his estate, in expectancy or otherwise. A minor may, if he is fowrteen yesrs

of age or older, petition to have & guardian a.minted for himgelf,

If the nonresidentf:;';xeard is an insane or incon@e;ent person, befere
mkina-sueh—appaintmnt-;;a—aem-a-anﬂge-nunt-eaue;aaetiee-te-ba-deum
penenmar-ta-the-aliegeé-inaa.ae-ar-ineﬂpatm-persqa-aﬂ-te-be-given-—"-'e
auah-ethar-gersen-ar-gersm-as-tha-aem-sr-auige-io&s-peper-in-sm-

%EeRRey-as-deemed -reagennbiey the al_a_pointment shall be made in ccng:liange

with Section 1461 of this code., If the nonresident ward is & minor, meties

skail -be-given-to-the-pergens-and-in-$he-panner-vaquired-by the a_gp;ointmnt

shall be mede in compiiance with Section 1441 of this code.

The guardianship which is firet granted of a nonresident ward sxtends
to all the estate of the ward within this State, and the cowxrt of no other

county bas jurisdiction.
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