Date of Meeting: September 5-6, 1958
Date of Memo: August 19, 1958

Memorandum Ko. 1
Subject: 1959 Report of Law Revision Commission.

Attached is a draft of the Commission's 1959 report. I have
three comments:
{1) The section on Personnel will probably have
to be revised somewhat before publication.
{2) The section describing new topics selected
for study will have to be written after the topics

are selected.
(3) The research on statutes held unconstitutional

or repealed by implication has not baeen completed
and some changes may be necessary in this part of

the report.
Respectfully submitted,

John R. McDonough, Jr.
Executive Secretary

.
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REPORT OF THE CALIFORNIA LAW REVISION
COMMISSION FOR THE YEAR 1958

1. PFUNCTION AND PROCEDURE OF QOMMISSION

The Californla Law Revislion Commission was created by
Chapter 1445 of the Statutes of 1953, The Commission con-
sists of one Member of the Senate, ons Member of the Assembly,
seven members appointed by the Governor with the advice anad
consent of the Senate, and the Legislative Counsel who i{s an
ex officlio nonvoting member,

The principal duties of the Law Revision Commission
ars set forth in Section 10330 of the Govermment Code which
provides that the Cormmiasion shall, within the limitations
imposed by Sectlon 10335 of the Government Code:

{a) Examine the common lew and statutes of the
State and judicial declsions for the pur-
pose of dlscovering defects and anachronlams
in the law and recommending needed reforms.

(b} Recelve and consider propcasd changes in the
law recommended by the Ameriocan Law Institute,
the National Conference of Commissioners on
Uniform State Laws, any bar essoclation or
other learned bodiss.

{c) Reesive snd consider sugiestiona from judges,
Justicea, public officlals, lawyers and the
public generally ss to defecta and anschro= =
nisms in the law. e )

(d) Recommend, from time to time, such changes
in the law as 1t deems necessary to modify

or sliminaete antiquated end inequitable rules
of law, and to brgng the law of thia_ State
into harmony with modern conditfons.Xk

-

1 The Commission 1s also dirscted to recommend the express
repsal of all statutes repealed by impliecation or held
uncenstitutional by the Suprems Court of the State or
Ehgogg reme Court of the United States. Cal. Govt. Code
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The Commission's program 1s fixed in accordence with
Section 10335 of the Government Code which provides:

The commlssion shall file a report at sacsh
reguler sesslon of the Leglslature which shall
contain a calendar of topics selected by it for
atudy, including a 1ist of the studies in progress
eand a8 list of topics intendsd for future consider~-
atlon, After the filing of 1ts first report the
comml ssion shall confine lts studisa to those
topics set forth in the calendar conteined in 1ts
last preceding report which are thereafter ap--
proved for 1ts study by concurrent resclution of
the Lagisiature. The commiasion shall also stuldy
sny topic which the Legislature, by concurrsnt
resolution, 1refers to it for sueh study.

Each of the Commlasion’s recommendations is based on
a8 research study of the subject matiter concerned. Most of
thesge studles are undertaken by apeclaliste in the [lelds
of law involved who are retained as reasarch consultants te
the Commission. This procedure nct only provides the
Commigslon with Invalueble expert sssistance but is econome
ical as well because the attorneys and law professors who
serve as research consultants have already ascqulrsd the con-
siderable background necessary to understand the specifie
problems under consideratlon.

When a study ls undertaken the Commission meats with
the resesrch consultant to discuss the problem with him, The
consultant subsequently submits a detailed research study
which 1s given careful consideration by the Commission in
determining what report and recommendation 1t will make to
the Legislature, When the Commissicn has reached a cone

clusion on the matter, the research study and the Commissiont's
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proposed recommendation are referred to the State Bar for
comment, After the views of the State Bar have been re-
coived and acted upon by the Commlssion, a printed pamphlet
13 published which contalns the offlcial report and recom=-
mendation of the Commmission, a draft of any legislation
necessary to effsctuate the recommendation, and the ressearch
study upon which the recommendation is based. This pamphlet
i1s distributed to the Governor, Memberas of the Legislature,
heads of state departmenta, and a subatantial number of
Judges, distriect ettorneys, lawyers, law professors and law
libraries throughout the State. Thua, a large and repre-
sentative number of interested persons iz given an oppor-
tuni ty to study and comment upon the Comuisaslon's work

before it is submitted to the Legislature. The annual reports
and the recommendations and studies of the Commisalon are
bound in a set of wvolumes which are both a permanent record
of the Commiasion'!s work and, i1t 1s believed, a #aluabla con-
tribution to the legal 1lterature of the State,

e




II. PERSONNEL OF COMMISSION

As of the dete of this report thsre had besn ho change
"In the membership of the Commission in 1958, The membership

of' the Law Revision Commission 1s:

Thomag E, Stanton, Jr,.,, San Franclsco Chelrmen (etober 1, 1961
John D, Babbage, Riverside Vice Chairman (etober 1, 1959
Hon, James A, Cobey, Morced Senate Member #*

Hon, Clark L, Bradley, San Jose Assembly Member ¥

Hon. Roy A. Gustafson, Vantura Member Ostober 1, 1961
Bart W, Levit, San Francisco Member October 1, 1961
Charles H, Matthews, Los Angeles Member October 1, 1959
Stanford C¢. Shaw, Ontario Member Qctober 1, 1959
Ralph N. Kleps, Saoremente Ex Officio

Membap e

# The legislative membera of the Commission serve at the
rleasure of the appointing power,

¥ The Legisletive Counsel is en ex officio nonvoting member
of the Law Revislon Commisslon,
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ITI., SUMMARY OF WORK OF COMMISSION

During 1958 the Law Revision Commission was engaged
in three principal tasks:

l. Work on various assignmsnts given to the Commlission
by the Legislature;2

2. Preparation of a calendar of toplcs selscted for
study to be submitted to the Legislature for its approval
at the 1959 Session, pursuant to Section 10335 of the
Goverrnment Gode;5

S5« A study, made pursuant to Seotion 10331 of the
Govermment Code, to determine whether any atatutes of the
State heve besn held by the Supreme Court of the Unlited
States or by the Supreme Court of California to be uncon-
stitutional or to have been impliedly repealad.4

In 1958 ths Commission met on January 24 and 25 in
Los Angeles, on March 20 and 21 in Sscramento, on April 18 and
19 in 3an Francisco, on May 16 and 17 in Ventura, on Juns 13
and 14 in Los Angeles, on July 18 and 19 at Stanford, on
September 5.and 6 in San Francisco and on October 7, 8 and 9

in Coronado; the Commission plans t¢ meet also on November 7

and 8 at Yosemite and on December 5 and 6 at Los Angelas.

2 3See Part IV A of this raport; Ps 9 infra.
3 See Part IV B of this report, p. 16 infra.
4 Ses Part V of this report, p. 18 infra.
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IV. CALENDAR OF TOPICS SELECYED FOR STUDY
A, STUDIES IN PROGRESS

During 1958 ths Commission worked on the toplics listed
baslow, sach of which it had been authorized and directed by
the Leglslature to study.5 Most of these topics were recom-
mended for study by the Commission pursusnt to Goverrment
Code Section 10335; mas is indicated in the footnotes, theas
topics are described in the 1955, 1956, 1957 and 1958 reports
cf the dbmmiasion to the Legislature,

1. Whether Sections 2201 and 3901 of the Corporations

Code should be made uniform with respect to notice
to stockholders relating to the sale of all or
substantially all of the esasets of a corporation.s

2« VWhether there is need for clarification of the law

reapecting the duties of city and county leglsla=
tive bodles in connection with planning procedurss
end the enactment of zoning ordinances when there
is no planning commission.v

5 The legislative authorlty for the studies listed is as
follows:
Nos. 1 and 2; Cal, Stat. 1955, res. oc. 207, p. 4207,
Nog. 3 through 19: Cal. Stat, 19566, res, c. 42, p. 263,
No, 20¢ Cal, Stat, 1956, res. c. 35, p, 258,
Nos, 21 through 38: Cal, Stat, 1967, res., ¢, 202, p. 4589,
No. 39: Cal,. Stat. 1951?, eBy Co 222, Pe 45180
I‘TO. 40: Cal, Stat.. 1957, 'S8, Co» 287, P» 4744 ,
No, 41: Cal, Stat, 1957, res. ¢, 266, p. 4660,
Nos, 42 through 44: Cel, 3tat, 1958, res. c. s Po .
8 For a desecription of this toplc, see 19556 Rep, Cal. Law
Revlislion Comm'n,
I_a_o at 32,
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Whether the Penal Code and the Vehicle Code should
be revised to eliminate certein overlapping pro=-
visions relating to the unlawful taking of a

motor vshicla and the driving of a motor vshicls
while 1ntox1cated.3

Whe ther the procedurss for appointing guardians
for nonresident incompetents and nonrssldent
minors should be clarified.g
Whe ther the provisions of the Code of Clvil Pro-
cedure releting to the confirmetion of partition
sales and the provisions of the Probate Code
relating to the confirmation of sales of real
property of estates of decessed persons should be
made unlform end, if not, whether there is neecd
for clarification as to which of them governs
confirmation of private jJudiclal sales.lo

Whe ther the law relating to motlons for new trial
in casea where notice of entry of judgment has
not been given should be ravisad.ll
Whe ther the provisions of the Civil Code relating

to resciassion of contraets should be revimed to

provide a single procedure for reacinding contracts

12
and achieving the return of the consideration given,

8 See 1956 Rep. Cal. Law Revislon Comm'n. 19.
9 Id, at 21.

10
1l
12

Thid.

%g?“at 22,

id.
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B.

Do

104
11,
iz,
13,
14,
15.
186,
1z Id. at
14 ¥Ibid.
15 « at
18 Td4. at
17 E- at
18 Td. at
19 T‘E' at
20 « at
21 Ibid.

Whe ther the law respecting morigages to secure
future advances should be reviaedol5

Whe ther Probate Code Secticns 259, 259.1 and _
259.,2, pertaining to the rights of nonresident
allena to inherit property in this State, should
be ravisad.l4

Whe ther the law relating to escheat of personal
property should be reviaed.l5

VWhe ther the law relating to the rights of a puta~
tive spouse should be ra?ised.ls
Whether the law respecting post~conviction asanity
hesarings should be revised.l?

Whe ther the law respecting juriasdiction of courts
in proceedings affecting the oustody of childrsn
should be revisad.le

Whether the dootrine of worthier title ahould be
abolished in california.lg

Whe ther the Arbitration Statute should be reviaed.ao
Whether the law in respect of survivability of

tort actions should be revised-gl

24,

25.
28, |
29. E
Sle
33

-lle i




17.

18,

12.

21,

22,

Vhe ther the law of evidence should be revised

to conform to the Uhiform Rules of Evidence

drafted by thé National Confersnce of Commissioners
on Uniform.state Laws and approved by 1t at its

1953 annual conference.

Whe ther the law respecting habeas corpus proceedings,
in the trial and appellate courts should, for the
purpose of simplification of procedure té the end

of more expeditious and final determination of the
legal questions presented, be revised.

Whether the law and procedure relating to cohdemna-
tion should be revised in order to safeguard the
property rights of private citizens,

Whe ther the verious provisilons of law relating to

the filing of claims against publie bodies and
public amployees should be made uniform and other=-
wige revised.

Whether the law relating to the inter vivos rights

of one spouse in property acquired by the other
spouse during merriage while domlciled outsids
California should be revisad.22
Whe ther the law relating to attachment, garnishe
ment, and property exempt from execution should

be revised.Zd

22 See 1957 Rep. Csl, Law Revision Comm'n. 14,
23 ;_g_o at 15.
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23,
24,
25,
26,
27.
28,
29,
24 Id, at
25 7Ibid,
26 Eye) at
27 Td. at
28 Tbid,
29 id’- at
30 Eo at

Whe ther a defendant in a criminal action should
be required to give notice to the prosecution of
his intentlon to rely upon the defense of alibi.e4
Whether the Small Claims Court Law should be
revised.

Whetker the law relating to the rights of a good
faith improver of property belonging to another
should be ravised.as

Whe ther the seperate trial on the lssue of in-
sanity in criminal cases should be sbolished and
whether, 1f it is retained, evidence of the
defendant's mental condition shcoculd be admissible
on the issus of aspecifie intent in the trial on
the other pleaa.zq

Whe ther partnsrships and unincorporated associa=-
tions should be permltted to sue in their common
names and whether the law relating to the use of
flctitious names should be revised.gé

IWhether the law relating to the doctrine of mutue
ality of remedy in suits for speciflc performance
should be reviaed.zg

Thether the provisions of the Penal Code relatling

to araon should be revised.ao

16,

17,
18

19
20

ol
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32.

53,

34.

35,

38,

37

I1dy 8t
Thid.

TH.‘ at
Td. at
id. at

Whe ther Civil Code Seation 1698 should be ree-
psaled or revised-sl
Whe ther minors should have a right to counsel
in juvenile court proceedinga.aa
Whe ther Sectlon 7031l of the Business and Profes-
sions Code, which precludes an unlicensed con-
tractor from bringing an action to recover for
work dons, should be revised.
Whe ther the law respecting the rights of & lessor
of propsrty when 1t ls abandoned by the lessee
should be ravised.34
Whe ther a former wif;, divorced in an setion in
whlch the court did not have personal jurisdiction
over both parties, should be permitted to malntain
an action for support.35
Whether the doctrine of soverslgn or goverrnmental
immunity in California should be sbolished or
revised.
Whe ther an award of damages made to a married
person in 2 psraonal injury action should be the
separate property of such merried person.
Whe ther changea in the Juvenlles Court Law or in
existing procedures should be made s¢ that the
term "ward of the juvenile court" would be inape
plicable to nondslinquent minors,
21.
23.
24,
25,

wlde
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39.

40,
41,

42.

43,

44,

Whether a trial court should have the power to
require, as a condition of denying s motlon for
new trial, that the party opposing the motion
stipulate to the entry of judgment for damages

in excess of the damages awarded by the jury.

Whe ther there should be a separate s¢ode for all
laws relating to narcotics,

Whe ther the laws relating to bail should be revised.
Whether 1t would be feasible to codify and clarify,
without substantive chengs, provisions of law and
other legal aspscts relating to grand jurles into
one title, part, division, or shepter of one code.
Whather Caelifornia statutes relating to servlice

of process by publication should be revised in
light of recent decisiona of the United States
Suprems Caurt.56

Whe ther Section 1974 of the Code of Civil FPro-
codure should be repealed or ravised.aq

Whe ther the doctrine of slection of remedles

should bs abolished in cases where relief is

sought against different defendants .8

36 See 19688 Rep., Cal, Law Revlisgion Comm'n 18,
37 1d. at 20,
38 Id. at 21,

w]5w

L




B. TOPICS INTENDED FCR FUTURE CONSIDERATION

Section 10335 of the Governmsnt Code provides:

The Commission shall file & report at each
regular session of the Legislature which shall
contein a calendar of toplcs selected by it for
study, including a list of the studies 1n progress
and g 11st of topics Intended for future consider=-
ation. After the filing of its first report the
Commisaion shall confine its studies to those
topices set forth in the calendar contalned in
1ta last preceding report which are thaereafter
approved for lte study by concurrent resolution
of the Legislature. The Commission shall also
study any topic which the Legislature, by con-
surrent resolution, refers to 1t for such study.
Pursuant to this section the Commission reportdd 23

toples which i1t had selected for study to the 1955 Seasion
of the Leglslature; 16 of these topics were approved. The
Commission reported 15 esdditional toplics whioh i1t had selected
for atudy to thse 1956 Sesslion, all of which were approved.
The 1956 Session of the Leglslature also referred four other
topies tp the CQmmission_ror study. The Commission reported
14 additionel topies which it had selected for study to the
1957 Session, all of which wers approved, The 1957 Session
of the Legislature also referrsd seven additional topics to
the Commlssion for study. The Commission reported five
additional topics which i1t.had selected for study to the 1958
Seasion of the Legislature; three of these toplcs wers approved.
The Commission now has a heavy work load which will
require ths major portion of its energies to complete during

tha current fiscal year and during the fiscal year 1959-60,

=16~




It 18 snticipated, however, that the Commission will be able
to undertake a limited number of additionel assignments after
January 1, 1960, Accordingly, the leglslative members of

the Commission will introduce at the 1959 Session of the
Leglslature a concurrent resolution suthorizing the GCommission

to study the following new toples:




—~ | |

f

V. REPORT ON STATUTES REPEALED BY IMPLICATION
OR HELD UNCONSTITUTIONAL

Section 10331 of the Government Code provides:

The Commission shall recommend the express
repeal of all statutes repealed by implication,
or held unconstitutional by the Supreme Court
gr the State or the Suprems Court of the United

tates,

No decision of the Supreme Court of the Unlited
States or of the Supreme Court of California holding a
~statute of the State unconstitutionel or repealsd by

implication has been found.39

39 This study has been carried through 00 Advance California
Reports 000, 00 Supreme Court Reporter 000,

-18-




Vi, RECOMMENDATION

The Law Revislion Commission reapectfully recommends
that the Legislature authorize the Commission to complete
1ts atudy of the topics listed in Part IV A and to study
the toples listed and described in Part IV B of thls report.

Respectfully submitted,

THOMAS E. STANTON, Jr., Chairman
JOHN D. BABBAGE, Vice Chairman

JAMES A. COBEY, Membar of the Senats
CLARK L. BRADLEY, Member of the Assembly
ROY A, GUSTAFSON —

BERT W, LEVIT

CHARLES H. MATTHEWS

STANFORD C, SHAW

SAMUEL D. THURMAN

RALPH N. KLEPS, Legislative Counsel, ax offido

JOHN R. McDONQUGH, Jr.
Executive 3Jecrstary




@ D
V. REPORT ON STATUTES REPEALED BY IMPLICATION
OR HELD UNCONSTITUTIONAL

Section 10331 of the Government Code provides:
The Commission shall recommend the express

repeal of all statutes regealed by implication,

or. held unconstitutional by the Supreme Court

of the State or the Supremes Court of the United

States.

Pursuant to this direective the Commigsion has made a
study of the decisions of the Supreme Court of the
United States and of the Supreme Court of California
handed down since the Commissicn's 1958 Report was

39
prepared. It has the following to report:

1. Three decisions of the Supreme Court of the
United States holding two statutes of the State
unconstitutionél have been found:

In Public Utilities Commission of California v.
United States, 356 U.S., 78 S. Ct. 446 (1958), the

Supreme Court held Section 530 of the Public Utilities

Code invalid under the Supremacy Clause of the
Constitution of the United States insofar as it pro-
hibits common carriers from transporting property of
the federal government at rates other than those

approved by the California Public Utilities Commission.

39 This study has been carried through 00 Advance
California Reports 000, OO0 Supreme Court Reporter
000,
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In Speiser v. Randall; 356 U.5., 78 3. Ct, 1332
(1958), and First Unitarian Church v. County of Los
Angeles, 356 U.S., 78 S. Ct. 1350 (1958), the court
held Section 32 of the Revenue and Taxation Code

invalid under the Due Process Clause of the Fourteenth
Amendment to the Constitution of the United States
because it places on applicants for tax exemptions the
burden of proof as to whether they are persons or
organizations which advocate the overthrow of the
Government of the United States or the State by force
or violence or other unlawful means or adﬁocate the

support of a foreign government against the United

States in the event of hostilities,

2. No decision of the Supreme Cowrt of the United
States holding a statute of the State repealed by
implication has been found.

3. No decision of the Suprems Court of California
holding a statute of the State uncenstitutional or

repealed by implication has been found.
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