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Date of Meeting: September 5-6, 1958 

Date of Memo: August 19. 1958 

Memorandum No. 1 

Subject: 1959 Report of Law Revision Commission. 

Attached is a draft of the Commission's 1959 report. I have 

three comments: 

(I) The section on Personnel will probably have 

to be revised somewhat before publication. 

(2) The section describing new topics selected 

for study will have to be written after the topics 

are selected. 

(3) The research on statutes held unconstitutional 

or repealed by implication has not been completed 

and some changes may be necessary in this part of 

the report. 

Respectfully submitted, 

John R. McDonough. Jr. 
Executive Secretary 
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LETlER OF TRANSMITl'AL 

To HIS EXCELLENCY 
-- Governor ot Calitornia 

!!!!! .!i2. the-Members .2f !b!. Legisla ture 

The california Law Revision Commission, created in 1953 

to examine the common law and statutes ot the State and to 

recommend such changes in the law as it deems necessary to 

modify or eliminate antiquated and inequitable rules of law 

and to bring the law of this State into harmony with modern 

conditions (Government Code Sections 10300 to 10340), here­

with submits this report of its transactions during the 

year 1958. 

mOMAS E. STANTON, Jr •• Chairman 
JOHN D. BABBAGE, Vice Chairman 
JAMES A. COBEY, M'Eiiii'6'er -of the Sana te 
CLARK L. BRADLEY. Member-ot the Assembly 
ROY A. GUSTAPSON --
BERT W. LEVIT 
CHARLES H. MATTEENS 
STANFORD C. SHAW 
SAMUEL D. THURMAN 
RALPH N. KLEPS. Legislative Counsel. ~ otfi~io 

JOHN R. McDONOUGH, Jr. 
Executive Secretary 

January 1. 1959 
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REPORT OF mE CALIFORNIA LAW REVISION 

COMl!ISSION FOR mE YEAR 1958 

1. FUJ:rcTION AND PROOEDURE OF OOMMISSION 

The California Law Revision Commission was created by 

Chapter 1445 of the statutes of 1953. The Commission con-

sis ts of one Member of the Sena tEl. one Member of the Assembly, 

seven members appointed by the Governor wi th the advice and 

consent of the Senate, and the Legislative Counsel who is an 

ex officio nonvoting member. 

The principal duties of the Law Revislon Commission 

are set forth in Section 10330 of the Government Code which 

provides that the Commission shall. within the limitations 

imposed by Section 10335 of the Government Code: 

(a) Examine the common law and statutes of the 
State and judicial decis10ns for the pur­
pose of discovering defeats and anachronisms 
in the law and recommending needed reforms. 

(b) Receive and consider proposed cbenges in the 
law recommended by the Amerioan Law InstItute, 
the National Conf'erence of Commiaaioners on 
Uniform state Laws, any bar association or 
other learned bodies. 

to) Reoeive and • cons Ider- SUggeat10ns from .1udges; 
justices, public Officials. lawyers ana the 
public generally as to detects and anachro~ ~ 
nisIllS in the law. .. . . 

Cd) Recommend, from time to time. such changes 
in the law as it deems necessary to modity 
or el~nate antIquated end inequitable rules 
of law, and to brLng the law at this, State 
into bSrmony with modern conditlons.~ . . 

1 The Commission 18 also directed to recommend the expresa 
rapesl ot: all statutes repealed by 1mplication or held 
unoonstitutional by the Supreme Court of the State or 
the Supreme Court of the United Statea. Cal. Govt. Code 
§ 103)1. 
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The Commission1s program is fiXed in accordance with 

Section 10335 of the Government Code which provides: 

The commission shall file a report at each 
regular session of the Legislature which shall 
contain a calendar of topics selected by it for 
study, including a l1st of the studies in progresa 
and a list of toplcs intended for future consider­
ation. After the fl11ng of its first report the 
commission shall contine its studies to those 
topics set forth in the calendar contained in its 
last preceding report which are thereafter ap­
proved for its study by concurrent resolution of 
the Legislature. The commission shall also study 
any topic which the Legislature, by conourrent 
resolution, l'efars to it for suoh study. 

Each of the COmmission's recommendations is based on 

a research study of the subject matter concEtrnedo Most 01' 

these studies are undertaken by speCialists in the fields 

of law involved who are retained aa research consultants to 

the Commission. Th1s procedure not only provides the 

Commission with invaluable expert assistance but is econom­

ical as well beoause the attorneys and law professo~s who 

serve 8S research consultants have already acquired the con­

siderable background neoessary to understand the specific 

problems under consideration. 

When a study is undertaken the Commission meets with 

the research consultant to discuss the problem wi th him. The 

consultant subsequently submits a detailed researoh study 

which is given careful consideration by the Commission in 

determin1ng what report and recommendation it will make to 

the LegislatureQ When the Commission has reached a con­

clUsion on the matter, the research study and the Commissionts 
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proposed recommendation are referred to the State Bar for 

comment. After the views of the State Bar have been re­

ceived a¢ acted upon by the Commission, a printed pamphlet 

is published which contains the official report and recom­

mendation of the Commisaion, a draft of any legislation 

necessary to effectuate the recOlllllendation. and the research 

study upon which the recommendation 1s base!1. 'Ibis pamphlet 

is distributed to the Governor, Members of the Legislature, 

heads of state departments, and a substantial number of 

judges, district attorneys, lawyers, law professors and law 

libraries 1i1roughout the State. '!hus, a large and repre­

sentative number of interested persons is given an oppor­

tunity to study and cOIIIII6nt upon the Commission's work 

before it is subm1 tted to the Legislature. 'lhe annual reports 

and the recommendations and studies of the Commission are 

bound in a set of volumes which are both a permanent record 

of the Commission1s work and, it is believed, a valuable con­

tribution to the legal literature of the State. 
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II. PERSONNEL OF COMMISSION 

As of the da te of this report there had been fio ohange 

. in the membership ot: the Commission in 1958. The membership 

ot: the Law Revision Commission is: 

Thomas E. Stanton, Jr., San Francisoo Chairman (Iotober 1, 
John D. Babbage, Riverside Vioe Chairman ( etober 1, 
Hon. James A. Cobey, Merced Sena te Member '* Hon. Clark L. Bradley, San Jose Aesembly Member '* Hon. Roy A. Gustafson, Ventura Member O,tober 1, 
Bert W. Levit, San Franoisco Member October 1, 
Charles H. Matthews, Los Angeles Member October 1, 
Stanford C. Shaw, OntariO Member October 1, 
Ralph N. neps, Sacramento Ex Officio 

Member ** 

The legislative members of the Commission serve at the 
pleasure of the appointing power. 

1961 
1959 

1961 
1961 
1959 
1959 

The Legislative Counsel is an ex officio nonvoting member 
of the Law Revision Commission. 
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III. SUMMARY OF WORK OF COMMISSION 

During 1958 the Law Revision Commission was engaged 

in three principal tasks: 

by the 

1. Work on various 
2 Legisla ture ; 

assignments given to the Commission 

2. Preparation of a calendar of topics selected for 

study to be submitted to the Legislature for its approval 

at the 1959 Session, pursuant to Section 10335 of the 

Government COde;3 

3. A study, made pursuant to Section 10331 of the 

Government Code, to determine whether any statutes of the 

State have been held by the SUpreme Court of the United 

States or by the Supreme Court of California to be uncon-
4 stitutional or to have been impliedly repealed. 

In 1958 the Commission met on January 24 and 25 in 

Los Angeles, on March 20 and 21 in Sacramento, on April 18 and 

19 in San Francisco. on May 16 and 17 in Ventura, on June 13 

and 14 in Los Angeles, on July 18 and 19 at Stanford, on 

September 5·and 6 in San Francisco and on October 7, 8 and 9 

in Coronado; the Commission plans to meet also on November 7 

and 8 at Yosemite and on December 5 and 6 at Los Angeles. 

2 See Part IV A ot this report, p. 9 infra. 
3 See Part IV B of this report, p. 16 infra. 
4 See Part V of this report, p. 18 infra. 
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IV. CALE'NDAR OF TOPICS SELECTED FOR STUDY 

A. STUDIES IN PROGRESS 

During 1958 the Commission worked on the topios listed 

below, eaoh of whioh it had been authorized and direoted by 
5 the Legislature to study. Most of these topics were reoom~ 

mended for study by the Commission pursuant to Government 

Code Seotion 10335; as is indioated in the footnotes, these 

topios are desoribed in the 1955, 1956, 1957 and 1959 reports 

of the Commission to the Legislature. 

1. Whether Sections 2201 and 3901 of the Corporations 

Code should be made uniform with respeot to notioe 

to stockholders relating to the sale of all or 
6 

substantially all of the assets of a corporation. 

Whether there is need for clarification of the law 

respecting the duties of ci~ and coun~ legi81a~ 

tive bodies in conneotion with planning prooedures 

and the enactment of zoning ordinances when there 
7 

is no planning commiSSion. 

5 The legislative authori ~ for the studies listed 1s 8S 
follows: 

Nos. 1 and 2: Cal. Stat. 1955, res. o. 207. p. 4207. 
Nos. 3 through 19: Cal. Stat. 1956, res. c. 42, p. 263. 
No. 20: Cal. Stat. 1956, res. c. 35, P. 256. 
NoS. 21 through 38: Cal~ Stat. 1957, res. o. 202, p. 4589. 
No. 39: Cal. Stat. 1957, res, c. 222. p. 4618. 
No. 40: Cal~ Stat. 1957, res. c. 287, p. 4744. 
No. 41: Cal. Stat. 1957, res. o. 266. p. 46&0. 
Nos. 42 through 44: Cal. stat. 1958, res. c. • p. • 

6 For a description of thIs topic, see 1955 Rep. Car; Law---­
RevisIon Commln. 

7 12. at 32. 
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3. Whether the Penal Code and the Vehicle Code should 

be revised to eliminate certain overlapping pro­

visions relating to the unlawful taking of a 

motor vehicle and the driving of a motor vehicle 

while intoxicated.8 

4. Whether the procedures for appointing guardians 

for nonresident incompetents and nonresident 

minors should be cl9.%'ified.9 

5. Whether the provisions of the Code of Civil Pro­

cedure relating to the confirmation of partition 

sales and the provisions of the Probate Code 

relating to the confirmation of sales of real 

property of estates of deceased persons should be 

made uniform and, if not, whether there is need 

for clarification as to which of 

confirmation of private judicial 

them governs 
10 

sales. 

6. Whether the law relating to motions for new trial 

in cases where notice of entry of judgment has 

not been given should be revised. 11 

7. Whether the provisions of the Civil Code relating 

to rescission of contracts should be reVised to 

provide a single procedure for rescinding contract& 
12 

and achieving the return of the consideration given. 

See 1956 Rep. Cal. Law Revision Commln. 19. 
Id. at 21. 
'Ibid. 
1.4. at 22. 
lli,g. 
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8. Whether the law respecting mortgages to secure 
13 

future advances should be revised. 

9. Whether Probate. Code Sections 259, 259.1 and 

259.2, pertaining to the rights of nonresident 

aliens to inherit property in this State, should 
14 

be revised. 

10. Whether the law relating to escheat of personal 
15 

property should be revised. 

11. Whether the law relating to the rights of a puta­

tive spouse should be revised.16 

12. Whether the law respecting post-convic.tion sanity 
17 

hearings should be revised. 

13. Whether the law respect1ng jurisdiction of courts 

In proceedings affeoting the oustody of children 

should be reVised.1S 

14. yVhether the doctrine of worthier ti t1e should be 

abolished in oa11fornia.19 

15. 
20 

"''bether the Arbitration Statute should be reVIsed. 

16. Whether the law in respect of survivability of 

tort actions should be revised. 

13 Id. at 24. 
14 I'6'id. 
15 ra.-at 25. 
15 !i!. at 25. 
17 IiI. at 28. 
18 ra. at 29. 
19 !d. at 31. 
20 !CT. at 33. 
21 !Did. 
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17. Vlhe ther the law of evidence should be revised 

to conform to the Uniform Rules of EVidence 

drafted by the National Conference of Commissioners 

on Uniform State Laws and approved by it at its 

1953 annual conference. 

18. Whether the law respecting habeas corpus proceedings, 

in the trial and appellate courts should, tor the 

purpose of simplification of procedure to the end 

of more expeditious and final determination of the 

legal questions presented, be revised. 

19. Whether the law and procedure relating to condemna­

tion should be revised in order to safeguard the 

property rights of private citizens. 

20. Whether the various provisions of law relating to 

the flling of claims against publio bodies and 

public employees should be made uniform and other-

wise revised. 

21. Whether the law relating to the inter vivos rights 

ot one spouse in property acquired by the other 

spouse during marriage while domiciled outside 

California should be revised.22 

22. Whether the law relating to attachment, garnish­

ment, and property exempt from execution should 

bs revlsed. 23 ' 

22 See 1957 Rep. Cal. Law Revision Comm'n. 14. 
23 Id.at 15. -
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C 28 
29 
30 

23. Whether a defendant in a criminal action should 

be required to give notice to the prosecution of 
24 

his intention to rely upon the defense of alibi. 

24. Whether the Small Claims Court Law should be 
25 

revised. 

25. Whe tber the law rela ting to the r 19b ts of a good 

fai th improver of property belonging to another 

should be rev1sed. 26 

26. Vihether the separate trial on the issue of in­

sanity 1n cr1m1nal cases should be abolished and 

whether, if it is retained, evidence of the 

defendant's mental oondition should be admissible 

on the 1ssue of specific intent in the trial. on 

27. 

27 the other pleas. 

Whether partnerships and unincorporated associa­

tions should be perm! tted to sue in their common 

names and whether the law relating to the use of 
28 

ficti tious names should be revised •. 

28. Whether the law relating to the doctrine of mutu-

alityof remedy in suits for specific performance 
29 should be revised. 

29. Whether the provisions of the Penal Code relating 
30 

to arson should be revised. 

1d. at 16. 
!Did. 
Yir."at 17. 
Yd. at 
!Did. 

18 

ra:-at 19 
T<f. at 20 -
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30. Whether Civil Code Section 1698 should be re-

31 
pealed or revised. 

31. Whether minors should have a right to counsel 

in juvenile court proceedings.32 

32. Whether Section 7031 of the BUsiness and Profes­

sions Code, which precludes an unlicensed con­

tractor from bringing an action to recover for 
33 

work done, should be revised. 

33. Whether the law respecting the rights of a lessor 

of property when it is abandoned by the lenee 

should be reVised. 34 

34. Whether a former wife, divorced in an action in 

which the court did not have personal jurisdiction 

over both parties, should be permitted to maintain 

an action for support. 35 

Whether the doctrine of sovereign or governmental 

immuni ty in California should be abolished or 

revised. 

36. Whether an award of damages made to a married 

person in a personal injury action should be the 

separate property of such married person. 

37. Whether changes in the Juvenile Court Law or in 

eXisting procedures should be made so that the 

term IIward of the juvenile court" would be inap­

plicable to nondelinquent minors. 

31 Id. at 21. 
32 '!Sid. 
33 n;-at 23. 
34 ide at 24. 
35 n. at 25. 



c 38. Whether a trial court should have the power to 

require, as a condition ot denying a motion tor 

new trial, that the party opposing the motion 

stipulate to the entry of judgment for damages 

in excess of the damages awarded by the jury. 

39. Whe thar there should be a separate code for all 

laws relating to narootios. 

40. Whether the laws relating to bail should be revised. 

41. Whe ther it would be feasible to oodify and olari17, 

wi thout substantive change. provisions of law and 

other legal aspeo ta rela ting to grand juries into 

one title, part. division, or chapter of one oode. 

42. Whether California statutes relating to service 

C of process by publication should be revised in 

c 

light of recent decisions of the United States 

Supreme court.
36 

43. Whether Section 1974 of the Code of Clvil Pro-
37 

cedure should be repealed or revised. 

44. Whether the doctrine of election of remedies 

should be abolished in cases where relief is 

sought against different defendants.58 

36 See 1958 Rep. Cal. Law Revision Comm1n 18. 
37 Id. at 20. 
38 E. at 21. 
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B. TO PIC S INTENDED FOR FUroRE CONSIDERATION 

Section 10335 of the Government Code provides: 

The Commission shall file a report at each 
regular session of the Legislature which shall 
contain a calendar of topics selected by it for 
study,includlng a list of the studies in progress 
and a list of topics intended for future consider­
ation. After the filing of its first report the 
Commission shall confine its studies to those 
topics set forth in the calendar contained in 
its last preceding report which are thereafter 
approved for its s.tudy by concurrent resolution 
of the Legislature. 'lhe Commission shall also 
study any topic which the Legislature, by con­
current resolution. refers to it for such study. 

Pursuant to this section the Commission reporWd 23 

topics which it had selected for study to the 1955 Session 

of the Legislature; 16 of these topics were approved. Tbe 

Commission reported 15 addi tionsl topics which it had selected 

for study to the 1956 Session. all of which were approved. 

Tbe 1956 Session of the Legislature also referred four other 

topics to the Commission for stud,.. 'lhe COllll1ission reported 

14 additional topics which it had selected for study to the 

1957 SessIon. all of which were approved. The 1957 Session 

of the Legislature also referred seven additional topics to 

the Commission for study. The COllll1ission reported five 

addi tional topics which i t~.had selected for study to the, 1958 

Session of the Legislature; three of these topics were approved. 

The Commission now has a heavy work load which will 

require the major portion of its energies to complete during 

the current fiscal year and during the fiscal year 1959-60. 
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to undertake a limited number of additional assignments after 

January 1, 1960. Accordingly, the legislative members of 
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the Commission will introduce at the 1959 Session of the 

Legislature a concurrent resolution authorizing the Commission 

to study the i'ollowing new topics: 
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v. REPORT ON STATUTES REPEALED BY IMPLICATION 

OR HELD UNCONSTITUTIONAL 

Section 10331 of the Government Code provides: 

'!he Commission shall recommend the express 
repeal of all statutes repealed by implIcatIon, 
or held unconstItutional by the Supreme Court 
of the State or the Supreme Court of' the United 
States. 

No decision of' the Supreme Court of the United 

States or of the SUpreme Court of California holding a 

statute 01' the State unconstitutional or repealed by 

implication has been tound. 39 

39 'Ibis study has been carried through 00 Advanoe California 
Reports 000, 00 Supreme Court Reporter 000. 
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VI. RECOMMENDATION 

The Law Revision Commission respeotfully reoommends 

that the Legislature authorize the Commission to oomplete 

its study of the topios listed in Part IV A and to study 

the topios listed and desoribed in Part IV B of this report. 

Respectfully submitted. 

THOMAS E. STANTON, Jr •• Chairman 
JOHll D. BABBAGE, Vice Chairman 
JAMES A. COBEY, M'Eiiiiber of tbe Senate 
CLARK L. BRADLEY, Member-£! the Assembly 
ROY A. GUSTAFSON 
BERT W. LEVIT 
CHARLES H. MAT'lm!.VIS 
STANFORD C. SHAW 
SAMUEL D. THURMAN 
RALPH N. KLEPS. Legislative Counsel. ~ ofng!o 

JOHN R. MoDONOUGH, Jr. 
Exeoutive Seoretary 
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REPORT ON STATUTES REPEALED BY IMPLICATION 

OR HELD UNCONSTITUTIONAL 

Section 10331 of the Government Code provides: 

The Commission shall recommend the express 
repeal of all statutes repealed by implication, 
or. held unconstitutional by the Supreme Court 
of the State or the Supreme Court of the United 
States. 

Pursuant to this directive the Commission has made a 

study of the decisions of the Supreme Court of the 

United States and of the Supreme Court of California 

handed down since the CommisSion's 1958 Report was 
39 

prepared. It has the following to report: 

1. Three decisions of the Supreme Court of the 

United States holding two statutes of the State 

unconstitutional have been found: 

In Public Utilities Commission of California v. 

United States, 356 U.S., 78 S. Ct. 446 (1958), the 

Supreme Court held Section 530 of the Public Utilities 

Code invalid under the Supremacy Clause of the 

Constitution of the United States insofar as it pro­

hibits common carriers from transporting property of 

the federal government at rates other than those 

approved by the California Public Utilities Commission. 

39 This study has been carried through 00 Advance 
California ~eports 000, 00 Supreme Court Reporter 
000. 
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In Speiser v. Randall, 356 U.S., 78 S. Ct. 1332 

(1958), and First Unitarian Church v. County of Los 

Angeles, 356 U.S., 78 S. Ct. 1350 (1958). the court 

held Section 32 of the Revenue and Taxation Code 

invalid under the Due Process Clause of the Fourteenth 

Amendment to the Constitution of the United States 

because it places on applicants for tax exemptions the 

burden of proof as to whether they are persons or 

organizations which advocate the overthrow of the 

Government of the United States or the State by force 

or violence or other unlawful means or advocate the 

support of a foreign government against the United 

States in the event of hostilities. 

2. No decision of the Supreme Court of the United 

States holding a statute of the State repealed by 

implication has been found. 

3. No decision of the Supreme Court of California 

holding a statute of the State unconstitutional or 

repealed by implication has been found. 
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