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Date of MeetiDg: June 13-14, 1958 

Date of Memo: J1me 4, 1958 

M9mol'Slldum No. 6 

SUbject: Study No. 21 - Confirmation of Judicial Sales of Real 
Property. 

The 1956 Session of the Legislature authorized the Commission to make 

a study to determ1ne whether the provisiona of the Code of Civil Procedure 

relating to the confirmation of partition salea and the proviaions of the 

Probate Code relatiDg to the confirmation of aales of real property of 

estates of deceased persons should be made uniform and, it' not, whether 

there is need for clarification as to which of them governs confirmation 

of private judicial partition sales. 

A Staff' study on this topic is attached. The study will be on the 

agenda of the June meetiDg of the Commission. 

Respectfully submitted, 

John R. McDonough, Jr. 
Executive Secretary 



c 

c 

c 

June 5. 1958 

A STUDY " SUE 7 S n 

P~LATING TO THE CONFIRt'~TION OF 

PRIVATE JUDICIAL SALES OF REAL 

PROPERTY SHOULD BE REVISED * 

*A Study Made by the Staf£ of the Law Revision 
Commission. 
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A STUDY TO DETERMINE WHETHER THE 
PROVISIONS OF THE CODE OF CIV"IL 
PROCEDURE AND THE PROBATE CODE 
RELATING TO THE CONFIRMATION OF 
PRIVATE JUDICIAL SALES OF REAL 
PROPERTY SHOULD BE REVISED 

Chapter 4 of Title 10 of Part 2 of the Code of Civil Pro-

cedure governs actions that may be brought to partition real and 

personal property. It provides that the court rr~y arder a sale 

of the property where a partition cannot be made without great 
1 

prejudice to the parties. In such a case the court is required 
2 

to appoint referees to sell the property. Sale of real property 

may be either public or private as Section 775 provides: 

§ 775. All sales of real property made by 
referees under this chapter must be made at public 
auction to the highest bidder, upon notice given 
in the manner required for the sale of real property 
on exscution unless in the opinion of the court it 
would be more beneficial to the parties interested 
to sell the whole or some part thereof at private 
sale; the court may order or direct such real property, 
or any part thereof, to be sold at either public auction 
or private sale as the referee shall judge to be the 
most beneficial to all parties interested. If sold at 
public auction the notice must state the terms of sale 
and if the property or any part thereof is to be sold 
subject to a prior estate, charge or lien, that must 
be stated in the notice. If the sale is ordered made 
at either public auction or private sale, the sale 
at private sale shall be conducted in the manner re­
quired in private sales of real property of estates 
of deceased persons. 

Before title to the property passes, the sale must be con-
3 

firmed by the court having jurisdiction. In Chapter 4. Section 

784 seemingly governs the confirmation of all partition sales of 

real property. It provides: 
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§ 784. After completing a sale of property, 
or any part thereof orcered to be sold, the referees 
must report the same to the court, with a description 
of the different parcels of land sold to each pur­
chaser; the name of the purchaser; the price paid or 
secured; the terms and conditions of the sale, and 
the securities, if any, taken. The report must be 
filed in the office of the clerk of the county in 
which the action is-brought. Thereafter any pur­
chaser, the referee, or any party to the action, may, 
upon 10 days' notice to the other parties who have 
appeared therein, and also to the purchaser if he 
be not the moving party, move the court to confirm 
or set aside any sale or sales so reported. Upon 
the hearing, the court must examine the return and 
report and witnesses in relation to the same, and 
if the proceedings were unfair, or the sum bid dis­
proportionate to the value, and it appears that a 
sum exceeding such bid at least 10 percent, exclusive 
of a new sale may be obtained, the court may vacate 
the sale and direct another to be had, of which notice 
must be given, and the sale conducted in all respects 
as if no previous sale had taken place. If an offer 
of 10 percent more in amount than that named in the 
return be made to the court, in writing, by a respon­
sible person, it is in the discretion of the court to 
accept such offer and confirm the sale to such person, 
or to order a new sale. 

On its face, it would appear that this Section applies to 

both public and private sales. 

THE PROBLEM OF AMBIGUITY 

As noted above, Section 775 of the Code of Civil Procedure 

provides that in the case of a private sale of real property in 

connection with a partition proceeding " •• • the sale at private 

sale shall be conducted in the manner required in private sales 

of real property of estates of deceased persons .'1 Unquestionably, 

this is meant to incorporate the more stringent notice requirements 
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4 
that are providej in the Probate Code for private sales. How-

ever, a judge of the s~perior court has raised the ~uestion 

whether Section 775 is also intended to incorporate the provisions 

of the Probate Code which govern confirmation of private partition 

sales of real property, thus confining the application of Code of 

Civil Procedure Section 784 to confirmation of public partition 

sales .. The pertinent Probate Code Sections provide: 

§ 784. No sale of real property at private 
sale shall be confirmed by the court unless the 
sum offered is at least 90 percent of the appraised 
value thereof, nor unless such real property has 
been appraised within one year of the tune of such 
sa2e, which value must be the appraised value of 
such real property within one year prior to the 
date of such sale. If it has not been so appraised, 
or if the court is satisfied that the appraisement 
is too high or too low, a new appraisement must 
be had. This may be done at any time before the 
sale or confirmation thereof. Such new appraise­
ment may be made by the appraiser \.,ho made the 
original appraisement without further order of 
court or further request for the appointment of 
a new appraiser. In the case of the death, re­
moval or other disability to act of the original 
appraiser, or if for just cause, a new appraiser 
is to be appointed, proceedings for his appoint­
ment shall be had as in the case of an original 
appraisement of an estate. . 

§ 785. Upon the hearing the court must examine 
into the necessity for the sale, or the advantage, 
benefit and interest of the estate in having the sale 
made, and must examine the return and witnesses in 
relation to the sale; and if it appears to the court 
that good reason existed for the sale, that the sale 
was legally made and fairly conducted and complied 
with the requirements of the previous section, that 
the sum bid is not disproportionate to the value, 
and it does not appear that a sum exceeding such bid 
at least 10 percent on the first ten thousand dollars 
(~IO,OOO) bid and 5 percent on the amount of the bid 
in excess of ten thousand dollars (~lO,OOO), exclusive 
of the expenses of a new sale, may be obtained, the 
court shall make an order confirming the sale and 
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directing conveya~ces to be executedi otherwise it 
sila:;'l va.::ate t;he sale and direct anovher to be had, 
of which notice must be given and the sale in all 
respects conducted as if no previous sale had taken 
place. But if a written offer in a."1 amount at least 
10 percent more on the first ten thousand dollars 
($10,000) bid arrd 5 percent more on t~e amount· of 
the bid in excess of ten thousand dollars (~lO,OOO) 
is made to t~e court cy a responsible person, and 
the offer complies lrl.th all provisions of the law, 
the court shall accept such higher offer, confirm 
the sale to such person and fix a reasonable com­
pensation for-the services to the estate of the 
agent, if any, producing the successful bidder, or, 
in its discretion, order a ne'l'1 sale. If more than 
one ~Titten offer in an amount at least 10 percent 
more on the first ten thousa."1d dollars (10,000) bid 
and 5 percent more on t~e amount of the bid in ex­
cess of ten thousand dollars (~lO,OOO) is made to 
the court by responsible persons, and if any such 
increased bid complies with all the proyisions of 
the law, the court shall accept such highest in­
creased bid, confirm the sale to the person making 
such increased bid, and fix a reasonable compen­
sationfor the services to the estate of the agent, 
if any, producing the successful bidder or, in its 
discretion, order a new sale. The compensation of 
the agent producing the successful bidder shall not 
exceed one half of the difference between the amount 
of the bid in the original return and the amount of 
the successful bid, but such limitation shall not 
apply to any compensation of the agent holding the 
contract with the executor or administrator. 

For the purpose of this section the amount of 
a bid shall be determined by the court without 
regard to any commission on the amount or such bid 
to which an agent may be entitled by virtue of a 
contract ~dth the executor or administrator. It 
shall be determined without regard to any condition 
of the bid that a certain amount thereof be paid to 
an agent by the executor or administrator, but not­
withstanding that a bid contains such a condition, 
only such compensation to an agent as is proper 
under the preceding provisions of this section shall 
be allowed, and acceptance of the bid by the court 
binds the bidder though the compensation so allowed 
is less than the compensation to which the agent 
would be entitled had the condition been observed. 
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Before 1947. it was not important whether Probate Code 

Section 785 or Code of Civil Procedure Section 7$4 applied to 

confirmation of p~ivate partition sales because they were then 
5 

substantially identical. This fact was noticed b~' the courts 

in analogizing rulings under Probate Code l 785 to those 

Section 784 of the Code of Civil Procedure. 

t:.."1der 

Houever, a question could have arisen p:;:-ior to 1947 as to 

whether Probate Code Section 784, which requires a bid of, 90% of 

the appraised value, was applicable to private partition sales. 

There are no cases whi~h shed any light on this matter. This may 

be explained in several ways, any or all of which may be entirely 

erroneous: 

1) All courts and parties assumed that Section 7S4 of 

the Code of Civil Procedure governs the confirmation of both 

private and public partition sales and that Section 775 of 

the Code of Civil Procedure does not make the Probate Code 

confirmatio:1 proviSions applicable to private partition sales. 

2} All courts and parties assumed that Section 775 of 

the Code of Civil Procedure does make the Probate Code con-

firmation provisions applicable to private partition sales, 

but because under this interpretation the requirement that 

the bid be equal to 90% of the appraised value was applicable 

only to private sales, no such sales were made. 

J} Both procedures were used by different courts with­

out any of the parties questioning the procedure followed 

in particular cases or at least appealing t~erefrom. 

-5-
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Whictever, if any, of these explanations is correct, the 

ambiguity which seems to exist can easily be corrected b)' the 

insertion of more specific language in the relev~~t code sections. 

Proposed amendments which would accomplish this objective are con­

tained in Appendix A. 

UNIFORM CONFIRMATION PROVISIO~S 

Another problem to be considered is the several dissimilarities 

between the Probate Code confirmation provisions and those contained 
7 

in the Code of Civil Procedure. Should the provisions of both codes 

be w~de uniform? It is not clear that the same answer should be 

given lrith respect to each dissimilarity. Hence, they Nill be dis­

cussed separately. 

1. Minimum Bid. Section 784 of the Probate Cede provides 

that no sale may be confirmed unless the sum offered is at least 

90 percent of the appraised value thereof. There is no similar 

provision in the Code of Civ-n Procedure. \'fuether the minimUJll 

bid requirement should be made applicable to confirmation of 

partition sales under Section 784 of the Code of Civil Procedure 

is difficult to ev-aluate. If no other protection against an in­

adequate bid were provided, this provision would be critical. 

However, Section 784 provides that if the proceedings were unfair, 

or the suJll bid disproportionate to the value the court may vacate 

the sale and direct another to be had if it appears that an offer 

higher by at least 10% than that named in the referee's return may 

-6-



c: be obtai~ee. Section 784 also authorizes the court, if an offer 

of 10% more in amOQ~t than that n~d in the referee's return is 

made to the court to accept such offer or order a new sale. This 

would seem to offer considerable protection, but conceivab:y not 

as much as is offered by the 9G:l; provision of Section 784 of the 

Probate Code. However, if the considerably broader provisions of 

Probate Code Section 785 relating to grounds upon which a court 

may refuse to confirm a sale were incorporated into Code of Civil 

Procedure Section 7S4 (see point 4 below) there ~rould be less 

reasoa to incorporate the minimum bid provision therein. If the 

minimum bid principle is to be mace applicable to confirmation 

c 
of p~tition sales, it will also be necessary to add to Section 

784 of the Code of Civil Proced~e those provisions of Section 

?S4 of the Probate Code relating to appraisals of the property, 

appointment of substitute appraisers, etc •• 

2. Minimum New Offer. Section 784 of the Code of Civil 

Procedure p~ovides that the court may refuse to confirm a sale 

under it, if, inter alia, an offer exceeding the proposed sale 

price by at least 10% has been received. Probate Code Section 

7S5 authorizes refusal of confirmation if a~ offer exceeding the 

proposed sale price by at least 10% of the first :~lO,OOO and 5% 

of amounts in excess of 010,000 has been received. It would 

seem that the provisions of the Probate Code respecting the 

minimum amount of a new bid, being the latest enactment by the 

Legislature on the matter, should be incorporated into Section 

C 784 of the Code of Civil Procedure. 

-7-
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3. A0entts Commission. Section 785 of the Probate Code 

provides that .,then a hig!J.er writte~ offer is accepted by the 

court it shall ~ix within specified limits the reasonable 

compensation, if any, to be paid to any agent producing the 

successful bidder. Section 784 of the Code of Civil Procedure 

contains no simila= provisio~. There would appear to be two 

reasons for this proviSion in the Probate Code: (1) To provide 

incentive to agents to find higher bidders and (2) to protect 

the estate. which must pay any commission involved, as to the 

amou~t of commissions im?osed on it other than by a contract 

between the agent and the executor or administrator. It is not 

clear to what extent, if at all, either of these policy consider-

ations applies to partition sales. If this provision were to be 

written into Section 784 of the Code of Civil Procedure certain 

related provisions found in Probate Code Section 785. relating 

to the effect of the agent's compensation in determining the 

amount of a bid, etc., would also have to be incorporated therein. 

4. Grounds Specified as Sufficient for Refusal to Confirm 

Sale. Probate Code Sections 785 and Code of Civil Procedure Section 

784 contain somewhat different prOVisions respecting the grounds 

upon which a court may refuse to confirm a sale of real property. 

Probate Code Section 785 appears to reguire the Probate Court to 

refuse to confirm a sale under any of the follOWing conditions: 

(1) the sale was not necessary; (2) there was not sufficient ad­

vantage, benefit and interest to the estate in having the sale 

c: made; (3) good reason did not exist for the sale; (4) the sale 

-8-



c: was not legally made or fairly conducted or did not comply with 

the requirements of Prooate Code Section 784; (5) the swn bid 

is disproportionate to the value of the property or (6) it 

appears tha~ a swn exceeding the bid by at least 10% on the first 

$10,000 a~d 5% on the balance, exclusive of the expenses of a new 

sale, may be obtained. Section 784 of the Code of Civil Pro-

cedure, on the other hand, appears to authorize the court to 

refuse to confirm a partition sale only if (I) the proceedings 

were ~nfair and a sum exceeding the bid by 10%. exclusive of the 

expenses of a ne, .. sale, may be obtained; (2) the sum bid is dis­

proportionate to the value of the property and a sum exceeding 

the bid by 10%, exclusive of the expenses of the new sale. may 

be obtained or (3) an offer exceeding the amount named in the 
$ 

referee's return by 10% or more is made to the court. Should 

the broader and mandatory proviSions of Probate Code Section 

785 be substituted for the narrower and discretionary provisions 

presently found in Code of Civil Procedure Section 784? An argu­

ment might be made that the probate court needs greater power to 

refuse confirmation than is necessary in the case of partition 

sales because the protection of a decedent's estate and thus often 

his dependents is involved. On the other hand. it seems quite 

possible that the disparity between the two code sections exists, 

not because of a deliberate policy choice by the Legislature but 

because the Probate Code provisions are more frequently applied 

and have been the subject of critical attention by those members 

c= of the bench and bar who are largely or exclusively engaged in 

-9-
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c: handling probate matters. 
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Appencix B contains proposed amendments to the Code of 

Civil Procedure which ",ould make the confirmation of sale pro­

visions in both codes uniform. Any action taken in this respect 

",ould have to be related to the statutory changes proposed in 

the first part of "i:.he study and contained in Appendix A. 

-10-
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APPENDIX A 

1) The follm'Ting amendment of Section 775 of the Code of 

Civil Procedure would make it clear that confirmat~on of private 

partition sales is to be g07erned by the applicable provisions 

of the rrooate Code: 

775. All sales of real property ~de by referees 

under this chapter must be made at public auction to 

the highest bidder, upon notice given in the manner re­

quired for the sale of real property on execution unless 

in the opinion of the court it would be more beneficial 

to the parties interested to sell the whole or some part 

thereof at private sale; the court may order or direct 

such real property, or any part thereof, to be sold at 

either public auction or private sale as the referee 

shall judge to be the most beneficial to all parties 

interested. If sold at public auction the notice must 

state the terms of sale and if the property or any part 

thereof is to be sold subject to a prior estate, charge 

or lien, that must be stated in the notice. If the sale 

is ordered made at either public auction or private sale, 

the sale at private sale and confirmation thereof shall 

be conducted in the manner required in private sales of 

real property of estates of deceased persons. 

2) The following amendment of Section 775 of the Code of 

c= Civil Procedure would make it clear that confirmation of private 

... _---
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c: partition sales is governed by the applicable provisions of the 

Code of Civil Procedure: 

c 

c 

775. All sales of real property made by referees 

under this chapter must be made at public auction to the 

highest bidder, upon notice given in the manner required 

for the sale of real property on execution unless in the 

opinion of the court it would be more beneficial to the 

parties interested to sell the whole or some part thereof 

at private sale; the court may order or direct such real 

property, or any part thereof, to be sold at either public 

auction or private sale as the referee shall judge to be 

the most beneficial to all parties interested. If sold 

at public auction the notice must state the terms of sale 

and if the property or any part thereof is to be sold 

subject to a prior estate, charge or lien, that must be 

stated in the notice. If the sale is ordered made at 

either public auction or private sale, the sale at pri­

vate sale shall be conducted in the manner required in 

private sales of real property of estates of deceased 

persons. The confirmation of the private sale shall be 

pursuant to Section 784 of this code. 

-12-
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APPENDIX B 

The law governing the confirmation of public and private 

partition sales and of private sales of real property of estates 

of deceased perso~s could be made uniform by amending Section 775 

of the Code of Civil Procedure in the second of t~e two 1rfays 

suggested in AppendiX A, supra, a~d amending Section 784 of 

the code as .!'ollm~s: 

7g~. After coopleting a sale of property, or any 

part thereof ordered to be sold, the referees must re-

port the same to the court, with a description of the 

different pal"cels of land sold to each purchaser; the 

name of the purchaser; the price paid or secured; the 

terms a~d conditions of the sale and the securities, 

if any, taken. The report must be filed in the office 

of the clerk of the county in which the action is brought. 

Thereafter ~~y purchaser, the referee, or any party 

to the action, may, upon 10 days' notice to the other 

parties who have appeared therein, and also to the pur­

chaser if he be not the moving party, move the court to 

confirm or set aside any sale or sales so reported. 

Upon the hearing, the court ~ust examine the return 

and report and witnesses in relation to the sameT-aRe 

~f-~fte-~peeee&iRge-wepe-~fa!PT-ep-~ke-e~-B~Q-Q~e~pe­

pep~~eRa~e-~e-tke-¥al~e; and if it appears that the 

sale was necessary and that it was legally made and 

1 
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fairly conducted and complied with the requirements 

of law and t~at t~e sum bid is not dis~~oportionate 

to the val~e and it does not appear that a sum ex­

ceeding such bid at least 10 percent eHel~e!¥e-eE-a 

Rew-ea~e-maY-ge-esta!Rea7-tke-ee~t-may-¥aeate-tke 

eale-aRa-a!peet-aRetkep-te-ge-p.aa.-e~-wk!ek-Retiee 

Mast-&e-gi¥eR7-aRa-tke-sale-eeRa~etea-iR-a!!-Fespeets 

ae-i~-Rs-ppe¥ieHs-ea!e-kaa-takeR-plaes,--ii-aR-eiieF 

e~-lO-pepeeRt-mepe-iR-aMeHRt-tkaR-tkat-RaMea-iR-tke 

pet~R-ge-MaQe-te-tk9-ee~tr-iR-wpitiRg.-8y-a-pes~eR­

s!91e-pepseRr-!t-is-!R-tke-QisepetieR-e=-tAe-ee~t 

te-aeee~t-eQeA-et&ep-aRQ-eeRi4Pm-tAe-eale-te-sQsA 

pspssRT-sp-te-9Paep-a-Rsw-eale on the first ten 

thousand dollars bid and 5 percent on the amount of 

the bid in excess of ten thousand dollars. exclusive 

of the expenses of a new sale. may be obtained. the 

court shall make an order confirming the sale ag£ 

directing conveyances to be executed; otherwise it 

shall vacate the sale and direct another to be had. 

of "lhich notice must be given and the sale in all 

respects conducted as if no previous sale had t~ 

place. 

But if a 1'rritten offer in an amount at least 10 

pe~cent more on the first ten thousand dollars bid 

and 5 percent more on the amount of the bid in excess 

of ten thousand dollars is made to the court by a 

''I 
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responsible oerson, and the offer complies with all 

Rrovisions o~ the law, the court shall accept such 

,.li€;her o~fer, c oni'irm the sale to such person and 

fix a reasonable comoensation for the services of 

the agent. if anv. producing; the successfc.l bidder. 

to be paid out of the proceeds of the sale before 

the same are distributed. or. in its discretion 

order a new sale. If more than one written offer in 

~~ amount at least 10 percent more on the first ten 

thousand dollars bid and 5 percent more on the amount 

of the bid in excess of ten thousand dollars is made 

to the court by responsible persons. and if any such 

increased bid complies with all the provisions Qf the 

law. the court shall accept such highest increased 

bid. confirm the sale to the person making such in­

creased bid. and fix a reasonable compensation for 

the services of the agent, if any. producing the 

successful bidder or, in its discretion, order a new 

sale. The compensation of the agent producing the 

successful bidder which is paid out of the proceeds 

of the sale shall not exceed one-half of the differ­

ence between the amount of the bid in the original 

return and the amount of the successful bid but such 

limitation shall not apply to any compensation of the 

agent which is not paid out of the proceeds of the sale 

before the same are distributed. 

IS ..,-
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For the nurposes of this section the amount of a 

bid shall be determined by the court without regard to 

a.'1.y commission on the amou.\"lt of S<lch bid to whic!l..!!!! 

agent maybe entitled by virtue of a contract with any 

person. It shall be determined without regard to any 

condition of the bid that a certain amour.t thereof be 

paid to an agent, but notwithstanding that a bid con­

tains such a condition, only such compensation to an 

agent as is proper under the preceding provisions of 

this section shall be paid out of the proceeds of the 

sale, and acceptance of the bid by the court binds the 

bidder though the compensation so allm1ed is less than 

the compensation to which the agent would be entitled 

had the condition been observed. 

No sale of real property shall be cor£irmed by the 

court unless the sum offered is at least 90 percent of 

the aopraised value thereof, nor unless such real pro­

perty has been ap~raised within one year of the t~ 

of such sale, which value must be the appraised value 

of such real property within one year prior to the date 

of such sale. If it has not been so appraised, or if 

the court is satisfied that the.aopraisement is too 

high, or too low, a new appraisement must be ha~ 

This may be done at any time before the sale or coo­

firll".ation thereof. Such nevI appraisement may be made 

by the appraiser .,ho made the original aPpraisement 

! 
I 
I 
! 



c 

c 

c 

FOOTNOTES 

1) Cal. Code of Civ. Proc. §§ 752, 763. 

2) Cal. Code of Civ. Proc. § 763. 

3) Schoonover v. "J;irnbaum.150 Cal. 734, 89 Pac. 1108 (1907). 

4) See Probate Code § 782. 

5) 

6) 

7) 

Probate Code Section 785 then read: 

785. Upon the hearing the court must examine into 
the necessity for the sale, or the advantage, benefit and 
interest of the estate in having the sale made, and must 
examine the return and witnesses in relation to the sale; 
and if it appears to the court that good reason existed 
for the sale, that the sale was legally made and fairly 
conducted, and complied with the requirements of the previous 
section, that the sum bid is not disproportionate to the value, 
and it does not appear that a sum exceeding such bid at least 
ten percent exclusive of the expenses of a new sale may be cb­
tained, the COt~t shall make an order confirming the sale and 
directing convey~~ces to be executed;" otherwise it shall vacate 
the sale and direct another to be had, of which notice must be 
given and the sale in all respects conducted as if no previous 
sale had taken place. But if a ~Titten offer of ten percent 
more in amount than that named in the return is made to the 
court by a responsible person, and the bid complies with all 
provisions of the law, it is in the discretion of the court to 
accept such offer and confirm the sale to such person or to 
order a new sale. 

Parker v. OWen, 96 Cal. App.2d 78, 214 P.2d 417 (1950). 

Rev. of 1955 Code Leg. Univ. of Calif. Ext. (1955) at pages 

159-160. 

8) While Section 784 is somewhat ambiguous on its face as to 

whether it authorizes a refusal to confirm a sale on the sole 

ground that a higher bid has been received, it has been so 

interpreted. Parker v. Owen, 96 Cal. App.2d 78, 214 P.2d 417 

(1950). 
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