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Date of Meeting: June 13-1%, 1658

Date of Memo: June L, 1958

Memorandum No. 6

Subject: Study No. 21 « Confirmetion of Judicial Sales of Real
Property.

The 1956 Session of the Legislature suthorized the Cammimsion to make
a study to determine whether the provisions of the Code of Civil Frocedure
relating to the confirmetion of partition sales and the provisicns of the
Probtate Code relating to the confirmation of sales of real property of
estates of deceased persons should be made wuniform and, if not, whether
there is need for clarification as to which of them governs confirmation
of private judiclal partition asales.

A Staff study on this toplc is attached. The study will be on the
agends of the June meeting of the Commission.

Respectfully submitted,

Johti R. McDonough, Jr.
Executive Secretary
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C A STUDY TO DETERMINE WHETHER THE
PROVISIONS OF THE CODE OF CIVIL
PROCEDUEE AND THE PROBATE CODE
RELATING TO THE CONFIRMATION OF
PRIVATE JUDICIAL SALES OF REAL
PROPERTY SHOULD BE REVISED

Chapter 4 of Title 10 of Part 2 of the Code of Civil Pro-~

cedure governs actions that may be brought to partition reél and
perscnal property. It provides that the court may order a sale
of the property where a partition cannot ba made without great

1

prejudice to the parties. In such a case the court is required
2

to appoint referees to sell the property. Sale of real property
may be either public or private as Section 775 provides:

§ 775. All sales of real property made by

referees under this chapter must be made at public

(: auction to the highest bidder, upon notice given
in the manner required for the sale of real propsrty
on execution unless in the opinion of the court it
would be mcre beneficial to the parties interested
to sell the whole or some part thereof at private
sale; the court may order or direct such real property,
or any part thereof, to be sold at either public auction
or private sale as the referee shall judge to be the
most beneficial to all parties interested. If sold at
public auction the notice must state the terms of sale
and if the property or any part thereof 1s to be scld
subject to a prior estate, charge or lien, that must
be stated in the notice. If the sale is ordered made
at either public auction or private sale, the sale
at private sale shall be conducted in the manner re-
quired in private sales of real property of estates
of deceased persons.

Before title to the property passes, the sale must be con-
3
firmed by the court having jurisdiction. 1In Chapter 4, Section
784 seemingly governs the confirmation of all partition sales of

real property. It provides:
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§ 784. After completing a sale of property,
or any part thereof ordered to be sold, the referees
must report the same to the court, with a description
of the different parcels of land sold to sach pur-
chaser; the name of the purchaser; the price paid or
secured; the terms and conditions of the sale, and
the securities, if any, taken. The report must be
filed in the office of the clerk of the county in
which the action is- brought. Thereafter any pur-
chaser, the referee, or any party to the action, may,
upon 10 davs? notice to the other parties who have
appeared therein, and also to the purchaser if he
te not the moving party, move the court to confirm
or set aside any sale or sales so reported. Upon
the hearing, the court must examine the return and
report and witnesses in relation to the same, and
if the proceedings were unfair, or the sum bid dis-
proportionate to the value, and it appears that a
sum exceeding such bid at least 10 percent, exclusive
of a new sale may be obtained, the cowrt may vacate
the sale and direct another to be had, of which notice
muat be given, and the sale conducted in all respects
as if no previous sale had taken place. If an offer
of 10 percent more in amount than that named in thse
return be made to the court, in writing, by a respon-
gible person, it is in the discretion of the court to
accept such offer and confirm the sale to such person,
or to order 3 new sale.

On its face, it would appéar that this Section applies to

both public and private sales.
THE PRCBLEM OF AMBIGUITY

As noted above, Section 775 of the Code of Civil Procedure
provides that in the case of a private sale of real property in
connection with a partition proceeding "...the sale at private
sale shall be conducted in the manner required in private sales
of real property of estates of deceased persons.'" Unquestionably,

this is meant to incorporate the more stringent notice requirements




that are provided in the Probate Code for private sales.  How-
ever, a judge of the superior court has raised the question
whether Section 775 is also intended to incorporate the provisions

of the Probate Code which govern confirmation of private partition

sales of real property, thus confining the application of Code of
Civil Procedure Section 784 to confirmation of public partition
sales. The pertinent Probate Code Secticns provide:

§ 784. No sale of real property at private
sale shall be confirmed by the court unliess the
sum offered is at least 90 percent of the appraised
value thereof, nor unless such real proverty has
been gaporaised within one year of the time of such
sale, which value must be the appraised value of
such real property within one year prior to the
date of such sale. If it has not been so appraised,
or if the couwrt is satisfied that the appraisement
is too high or too low, a new appraisement must
be had. This may be dcne at any time before the
sale or confirmation thereof. Such rew appraise-
ment may be made by the appralser who made the
eriginal appraisement without further order of
court or further request for the appointment of
a new appraiser, In the case of the death, re-
moval or other disability to act of the original
appraiser, or if for just cause, a new appraiser
is to be appointed, proceedings for his appoint-
ment shall be had as in the case of an original
appraisement of an estate. ‘

§ 785. Upon the hearing the court must examine
into the necessity for the sale, or the advantage,
benefit and interest of the estate in having the sale
made, and must examine the return and witnesses in
relation to the sale; and if it appears to the cowrt
that good reason existed for the sale, that the sale
was legally made and fairly conducted and complied
with the requirements of the previous section, that
the sum bid is not disproportionate to the value,
and it does not appear that a sum sexceeding such bid
at least 10 percent on the first ten thousand dollars
($10,000) bid and 5 percent on the amount of the bid
in excess of ten thousand dollars ($10,000), exclusive
of the expenses of a new sale, may be obtained, the
court shall make an crder confirming the sale and
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directing conveyances Lo be ewxecuted; otherwise if;
shall valate cvhe sale and direct another tc bes had,

of which notice must be given and the saie in all
respects conducted as if no previous sale had taken
place. But if a written offer in an amount at least
10 percent more on the first ten thousand dollars
($10,C00) bid arnd 5 percent more on thke amount of
the bid in excess of ten thousand dollars (§$10,000}
is made to the court bty a responsible person, and
the offer compiies with all provisiors of the law,
the court shall accept such higher offer, confirm
the sale to such person ard fix a reasonable com-
pensation for- the services to the estate of the
agent, if any, producing the successful bidder, or,
in its discretion, order a new sale. If more than
one written offer in an amount at ieast 10 percent
more on the first ten thousand dollars {10,000} bid
and 5 percent more on the amount of the bid in ex-
cess of ten thousand dollars (410,000} is made to
the court by responsible persons, and if any such
increased bid complies with all the provisions of
the law, the court shall accept such highest in-~
creased bid, confirm the sale to the person making
such increased bid, and fix a reasonable compen-
saticn for the services to the estate of the agent,
if any, producing the successful bidder or, in its
discretion, order a new sale. The compensation of
the agent producing the successful bidder shall not
exceed one half of the difference between the amount
of the bid in the original retwrn and the amount of
the successful bid, but such limitation shall not
apply to any compensation of the agent holding the
contract with the executor or administrator.

For the purpose of this sec¢tion the amount of
& bid shall be determined by the court without
regard to any commission on the amount of such bid
to which an agent may be entitled by virtue of a
contract with the executor or administrator. It
shall be determined without regard to any condition
of the bid that a certain amount thereof be paid to
an agent by the executor or administrator, but not-
withstanding that a bid contains such a condition,
only such compensation to an agent as is proper
under the preceding provisions of this section shall
be allowed, and acceptance of the bid by the court
binds the bidder though the compensation so allowed
is less than the compensation to which the agent
would be entitled had the condition been observed.

.




Before 19#7; it was not important whether Probate Code
Section 785 or Code of Civil Procedure Section 734 applied to
confirmation of private Eartition sales because they were then
substantially identical.J This fact was noticed by the courts
in analogizing rulings under Probate Code g 785 to those under
Section 784 of the Code of Civil Procsdure,

However, & question could have arisen orior to 1947 as to
whether Probate Code Section 78#; which requires a bid of 90% of
the appraised value, was applicable to rrivate partition sales.
There are no cases which shed any light on this matter, This may
be explained in several ways, anv or all of which may be entirely
erroneous:

1) Al courts and parties assumad that Section 784 of
the Code of Civil Procedurs governs the confirmabtion of both
private and public partition sales and that Section 775 of
the Code of Civil Procedure does not make the Probate Code
confirmation provisicns applicable to private partiti?n sales.

2} All courts and parties assumed that Section 775 of
the Code of Civil Procedure does make the Probate Code con-
firmation provisions applicable to private partition sales,
but because under this interpretation the requirement that
the bid be equal to 90% of the appraised value was applicable
only to private sales, no such sales were made.

3) Both procedures were used by different courts with-
out any of the parties questioning the procedure followed

in particular cases or at least appealing therefron.
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Whickever, if any, of these explanations is correct, the
ambiguity which seems to exist can easily be corrected by the
insertion of more specific language in the relevant code sections.
Proposed amendments which would accomplish this objective are con-

tained in Apperndix A.
UNIFORM CONFIRMATION PROVISIONS

Another problem to be considered is the several dissimilarities
between the Probate Code confirmation provisions and those contained
in the Code of Civil Procedure. Should the provisicns of both codes
be made uniform? It is not clear that the same answer should be
given with respect to each dissimilarity. Hence, they will be dis-
cussed separately.

1. Minimum Bid, Section 784 of the Probate Code provides

that no sale may be confirmed unless the sum offered is at least
90 percent of the appraised value thereof. There is no sinmilar
provision in the Code of Civil Procedure, Uhether the minimum
bid requirement should be made applicable to confirmation of
partition sales under Section 784 of the Code of Civil Procedure
is difficult to evaluate. If no other protection against an in«
adequate bid were provided; this provision would be critical.
However, Section 784 provides that if the proceedings were unfair,
or the sum bid disproportionate o the value the court may vacate
the sale and direct another to be had if it appears that an offer

higher by at least 10% than that named in the referee’s return may
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be obtained., Section 784 alsc authorizes the court; if an offer
of 10% more in amount than that naMed in the referee's return is
made to the court to accept such offer or order a new sale. This
would seem to offer considerable protection, but conceivably not
as much as is offered by the 90% provision of Section 784 of the
Probate Code. However, if the considerably broader provisions of
Probate Code Section 785 relating to grounds upon which a court
may refuse to confirm a sale were incorporated into Code of Civil
Procedure Section 784 {see point 4 below) there would be less
reason to incorporate the minimum bid provision therein. If the
miniaum bid principle is to be macde applicable to confirmation

of partition sales, it will also be necessary to add to Section
784 of the Code of Civil Procedure those provisions of Section
784 of the Probate Code relating to appraisals of the property;
appointment of substitute appraisers; etc..

2. Minimum New Offer. Section 78L of the Code of Civil

Procedure provides that the court may refuse to confirm a sale

under it, if, inter alia, an offer exceeding the proposed sale

rice by at least 0% has been received. Probate Code Section
785 authorizes refusal of confirmation if an offer exceeding the
proposed sale price by at least 10% of the first $10;000 and 5%
of amounts in excess of 510,000 has bteen received. It would
seem that the provisions of the Probate Code respecting the
minimum amount of a new bid, being the latest eractment by the
Legislature on the matter, should be incorporated into Section

785 of the Code of Civil Procedure.
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3. Arentis Commission. Section 785 of the Prohate Cods

provides that when a higher written offer is accepted by the
court it shall fix within specified limits the reascnable
compensation, if any, to be paid to any agent producing the
successful bidder. Section 784 of the Code of Civil Procedure
contains no similar provision. There would appear to be two
reasons for this provision in the Probate Code: (1) To provide
incentive to agents to find higher bidders and (2) %o protect
the estate, which must pay any commission involved, as to the
amount of commissions imposed on it other than by a contract
between the agent and the executor or administrator. It is not
clear to what extent, if at all, either of these policy congider-
ations applies to partition sales, If this provision were to be
vritten into Section 784 of the Code of Civil Procedure certain
related provisions found in Probate Code Section 785, relating
to the effect of the agent’s compensation in determining the
amount of a bid; etc., wouid aiso have to be incorporated therein.

4o Grounds Specified as Sufficient for Refusal to Confirm

Sale. Probate Code Sections 785 and Code of Civil Procedure Section
784 contain somewhat different provisions respecting the grounds
upcn which a court may refuse to confirm a sale of real property.
Probate Code Section 785 appears to require the Probate Court to
refuse to confirm a sale under any of the following conditions:

{1} the sale was not necessary:; (2) there was not sufficient ad-
vantage; benefit and interest to the estate in having the sale

made; (3) good reason did not exist for the sale; (4) the sale
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was not legally made or fairly conducted or did not comply with
the requirements of Probate Code Section ?8&? {5} the sum bid
is disproportionate to the value of the proverty or (6) it
appears that a sum exceeding the bid by at least 10% on the first
310, 000 ard 5% on the balance, exclusive of the expenses of a new
saie, may be obtained. Section 784 of the Code of Civil Pro-
cedure, on the other hand; appears to guthorize the court to
refuse to confirm a partition sale only if (1) the proceedings
were unfair and a sum exceeding the bid by 10%; exclusive of the
expenses of a new sale, may be obtained; (2) the sum bid is dis-
proportionate to the value of the property and a sum exceedlng
the bid by 10%, exclusive of the expenses of the new sale, may
be obtained or {3) an offer exceeding the amount named in the
referee's return by 10% or more is made to the court.8 Shouid
the broader and mandatory provisions of Probate Code Section
785 be substituted for the narrower and discretionary provisions
presently found in Code of Civil Procedure Section 7847 An argu-
ment might be made that the probate court needs greater power to
refuse confirmation than is necessary in the case of partition
sales because the ovrotection of a decedent¥s estate and thus often
his dependents is involved. On the other hand, it seems quite
possible that the disparity between the two code sections exists,
not because of a deliberate policy choice by the Legislature but
because the Probate Code provisions are more frequently applied
and have been the subject of critical attention by those members

of the bench and bar who are largely or exclusively engaged in
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handiing probate matters.

Appendix B contains proposed amendments to the Code of
Civil Procedure which would make the confirmation of sale pro-
visions in both codes uniform. Any action taken in this respect
would have to be related to the statutory changes propcsed in

the first part of the study and contained in Appendix A.
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C APPENDIX A

1} The following amendment of Section 775 of the Code of
Civil Procedure would make it clear that confirmation of private
partition sales is to¢ be governed by the applicable provisions
of the Provate Code:

775. All sales of real property made by referees
under this chapter must be made at public auction to
the highest bidder, upon notice given in the manner re-
quired for the sale of real property on execution unless
in the opinion of the court it would be more beneficial
to the parties interested to sell the whole or some part
thereof at private sale; the court may order or direct
such real property, or any part thereof, to be sold at
either public auction or private sale as the referee
shall judge to be the most beneficial to all parties
interested. If scld gt public auction the notice must
state the terms of sale and if the property or any part
thereof is to be sold subject to a prior estate, charge
or lien, that must be stated in the notice. If the sale
is ordered made at either public auction or private sale,

the sale at private sale and confirmation thereof shall

be conducted in the manner required in private sales of
real property of estates of deceased persons.
2) The following amendment of Section 775 of the Code of

C: Civil Procedure would make it clear that confirmation of private
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C: partition sales is governed by the applicable provisions of the

Code of Civil Procedure:

775. All sales of real property made by referees
under this chapter must be made at public auction to the
highest bidder; upon notice given in the manner required
for the sale of real property on execution unless in the
opinion of the court it would be more beneficial to the
parties interested to sell the whole or some part thereof
at private sale; the court may order ar direct such real
pfoperty, or'any part thereof; to be s0ld at either public
auction or private sale as the referee shall judge to be
the most beneficial to all parties interested. If sold
at public auction the notice must state the terms of sale

(: and if the property or any part thereof is to be sold
subject to a pricr estate, charge or lien; that must be
stated in the notice. If the sale is ordered made at
either public auction or private sale; the sale at pri-
vate sales shall be conducted in the manner required in
private sales of real property of estates of deceased

persons. The confirmation of the private sale shall be

pursvwant to Section 784 of this code,

42-




APPENDIX B

The law governing the confirmation of public and private
partition sales and of private sales of real property of estates
of ceceased persons could be made uniform by amending Section 775
of the Code of Civil Procedure in the second of the two ways
suggested in Appendix A; ggggg; and amending Section 784 of
the code as follows:

784. After completing a sale of property, or any
rart thereof ordered to be soid; the referees must re-
port the same to the court; with a description of the
different parcels of land sold to each purchaser; the
name of the purchaser; the price pald or secured; the
terms and conditions of the sale and the securities,
if any, taken. The report must be filed in the office
of the clerk of the county in which the action is brought.

Thereafter any purchaser, the referee, or any party
to the action, may; upon 10 days? notice to the other
parties who have appeared therein, and also to the pur-
chaser if he be not the moving party, move the court to
confirm or set aside any sale or sales so reported.
Upon the hearing, the court imust examine the return
and report and thnesses in relatlon to the same y-and
ig—%he-B?eeeediaga-were—unfaiPT-ep-tha-aam-b&é éisnro-
pertionase-5e-she-¥atue; and if it appears that the

sale was necessary and that it was legallv made and

-3




fairly corduycte o i j the irement

of law anc that the sun bid is not disovroporiionate

Lo the valus and it does not appear that a sum ex-

ceeding such bid at least 10 percent exeiusive-ef-a
new—saie-maé-bé-ebtaiaed;-%he—eeupt-may-vaaate-the
aale—ané—éipea%-anather-te-be-haég-eﬁ-whieh-netiee
Rusb-ba-giveny-and-the~-gale-eordueted-in-ati-respeets
ag-if-no-previeus-sate-had-5aken-plaesr~-tf-an-offer
eg-&@;ﬁepeent-ﬁgra-in-ameua%-than-that-nameé—in-the
Eegupn—be-mada-ta-the-seupt;-én-writing;—by-a—pesgan-
séﬁle-persea;-it—is-in—the-éiaepetien-ei-the-eeurt
tg-aeeegt-sash-eﬁgap-aaé-eensipm-the-sale-sensueh
porseny-er~to-oprdar-a~new-sate on the first ten
thousand dollars bid and 5 percent on the amount of

the bid in excess of ten thousand dollars, exclusive

of the expenses of a new sale, may be obtained, the
court shall make an corder confirming the sale and

directing conveyances to be execubed; otherwisgse it

shall vacate the sale and direct another to be had,

of which notice must be given and the sale in all

respects conducted as if no previous sale had taken

place.,
But if g written offer in an amount at least 10

percent more on the first ten thousand dollars bid

and ercent more on the amount of the bid in excess

of ten thousand dollars is made to the court by a

1y
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responsible verson, and the offer cemplies with ail

provisions of the law, the gourt shall accept such

wigher offer, confirm the sale to such person and

fix a reasonable compensation for the services of

the agent, if anv, producing the successful bidder,

"to be vaid out of the proceeds of the sale before

the same are distributed, or, in its discretion

order & new sale, JIf more than one written offer in

an amount at least 10 percent more on the first ten

thousand dollars bid and 5 percent more on the amount

of the bid in excess of ten thousand doliars is made

to the court by respbnsible versons, and if any such

increased bid complies with all the provisions of the

law, the court shall accept such highest increased

bid, confirm the sale to the person making such in-

creased bid, and fix a reasonable compensation for

the services of thé agent, if any, producing the

successful bidder or, in its discretion, order & new

P ——,

sale, The compensation of the agent producing the

guccezsful bidder which is paid out of the proceeds

o the sale shall ﬂot exceed one~half of the differ-

ence baetween the amount of the bid in the original

return and the amount of the successful bid but such

iimitation shall not apply to any compensgation of the

agent which is not paid out of the proceeds of the sale

before the same are distribﬁted.

135
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For the vurposes of this section the amount of a

2id shall be determined by the court without regard to

any commission on the amount of such bid to which an

agent may be entitled by virtue of a contract with any

person, It shall be determined without regard to any

condition of the bid that a certain amount bthereof be

paid to an acent, but notwithstanding that a bid con-

tains such a condition, only suci campensation to an

agent as is proper under the preceding provisions of

this section shall be paid out of the proceeds of the

sale, and acceptance of the bid by the court binds the

bidder though the compensation so allowed is_lesa than

the compengation to which the aerent would be entitlied

had the condition been oLserved.

No sale of reai property shalli be confirmed by the

court uniless the sum offered is at least 90 percent of

the avpraised value thereof, ncer unless such real pro-

perty has besan aporalsed within one vear of the time

of such sale, which value must be the appraised value

of such real property within one year prior to the date

of such sale., If it has not been so appraised, or if

the gourt is satisfied that the avpraisement is too

high, or too low, & new appraisement must be had.

This mavy be done at any time before the sale or con-

firmation thereof. Such new appraisement may be made

by the appraiser who made the original appraisement

-
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1)
2)

Cal. Code of Civ. Proc. §5 752, 763.
CﬂuCMBOfCN}PWm.§7@

3) Schoonover v. Birnbaum,lSO Cal. ?3&, 89 Pac. 1108 (1907).

4)
5)

6)
7)

8)

See Probate Code § 782.
Probate Code Section 785 then read:

785. Upon the hearing the court must examine into
the necessity for the sale, or the advantage, benefit and
interest of the estate in having the sale made, and nmust
exanine the return and witnesses in relation to the saleg
and if it appears to the court that good reason existed
for the sale, that the sale was legally made and fairly
conducted, and complied with the requirements of the previous -
sgction, that the sum bid is not disproportionate to the value,
and it does not appear that a sum exceeding such bid at leass$
ten percent sxclusive of the expenses of a new sale may be cb-
tained, the court shall make an order confirming the sale and
directing convevances to be executed; otherwise it shall vacate
the sale and direct ancther tco be had, of which notice must be
given and the sale in all respects corducted as if no previous
sale had taken place. But if a written offer of ten percent
more in amount than that named in the return is made to the
court by a responsible person, and the bid complies with all
provisions of the law, it is in the discretion of the court to
accept such offer and confirm the sale to such person or to
order a new sale.

Parker v. Owen, S5 Cal. App.2d 78 214 P.2d 417 (1950).

Rev., of 1955 Code Leg. Univ. of Calif. Ext. (1955) at pages
159-160.

While Section 784 is somewhat ambiguous on its face as to
whether it authorizes a refusal to confirm a sale on the sole
ground that a higher bid has been received; it has been so

interprated. Parker v. Owen, 96 Cal., App.2d 78, 214 P.2d 417

{1950).




