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Date of Meeting: April 18-19, 1958 

Date of Memo: April 9, 1958 

MemorandUIII No. 6 

SubJect: study No. 22 - cut-off date, Notion for New Trial 

The 1956 Session of the Legislature authorized the CaDlllission to make a 

study "to determine whether the laY reJ.a.ting to IOOtions for new trial in cases 

where notice of entry of judgment has not been given should be revised". 

Attached is a research study on this subject prepared by Professor 

Harold G. Pickering of the Hastings College of Law, as revised by the staff. 

At the date of this meroorandUIII the revision has not been "cleared" with 

Professor Pickering; moreover, considerable technical work with respect to 

the torm ot the footnotes remains to be done. Nevertheless, I believe that the 
It 

study is substantially in final form and that it is ready to be discussed on 

the merits by the Commission at the April meeting. 

Jm\:ih 

Respectfully submitted, 

John R. McDonough, Jr. 
Eltecutive Secretary 
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April 9, 1958 

A STUDY TO DETERMINE WHETHER THE LAW 
RELATING TO THE TIME WITHIN WHICH A 
MOTION FOR NEW TRIAL MAY BE ~iADE WHEN 
NOTICE OF ENTRY OF JUDGMENT HAS NOT 
BEEN GIVEN SHOULD BE REVISED. 

This study was made at the direction of the Law Revision 
CO!IIJI1ission by Professor Harold G. Pickering of the Hastings 
College of Law, University of California, San Francisco. 
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Theoretically the law favors a speedy end to litigation. 

Actually it all too frequently fails to achieve this goal. 

One obstacle to its achievement in California is Section 

659 of the Code of Civil Procedure which, in effect, leaves 

without limit the time within which a party may move for a 

new trial in some cases. That section provides in relevant 

part: 

§659. The party intending to move for 
a new trial must, ' either (1) before the 
entry of judgment, and where a motion for 
judgment notwithstanding the verdict is 
pending, then within five' (5) days after 
the making of said motion, or (2) within 
ten (10) days after receiving written 
notice of the entry of the judgment, file 
with the clerk and serve upon the adverse 
party a notice of his intention to move 
for a new trial ••• 

Provision "(1)" may be disregarded because if the notice 

of intention to move for a new trial is served prior to the 

entry of judgment no problem of delay is involved. Where, 

however, the notice is not served prior to judgment provi

sion "(2)" becomes operative and the moving party has ten 

days "after receiving written notice of the entry of the 

judgment" in which to file and serve his notice of intention 
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to move for a new trial. In cases in whioh notice of entr,. 

ot judgment is not received the time allowed to move for 

a new trial i8 thus made indefinite and indeterminate and 

ma,. extend long after the right to appeal from the judgment 

haa expired. 
. 1 

ihus, in Sm1 th v. Hals tead, the defendant served a 

notice of intention to move for a new trial three years 

and seven months after the entry of judgment. ihere being 

nothing In the record to show that notice of' entry of' 

judgment had been "recelved" by him the court held the 
2 

motion timely. In f'act, defendant's time to move would 

c= have run on indefinitely until be received such notice. 3 

c 

Sectlon 659 is open to the f'urther objection that the 

issue as to wh"lther a party' .II motion for a 11,3'.'1 trial is 

timely is subjevt to a possible confliot of sxtl'insic 

evldenoe as to whether the moving party received notice of 

entry of judgment. 4 

Should Secticn 659 be revised to preolude the possibility 

of' suoh long-delayed motions for new trial? Before turnlqg 

to this question a brief analysis of' the legislative history 

of Section 659 and of the law of other jurisdictions relating 

to the time for making motions for new trials will be pre

sented for suoh light as they may shed on the question. 

-2-
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Legts 1a ti ve His tory 

of Section 659 of the Code of Ctvi1 Procedure 

A review of the legislative history of Section 659 

of the Code of Civil Procedure must include consideration 

also of the legislative history ot Section 660. 

Beginning with the original 1872 Code of Civil Pro

cedure the underlying legislative intent appears to bave 

been to expedite the making and disposition of motions 

for new trial. Thus, the 1872 version ot Section 659 

required that notice of intention to mova for new trial 

be filed and served within 30 days after "decision or 

verdict" and that it fix a time and place for hearing the 

motion not less than 10 or more than 20 days after service.5 

Section 660, enacted in the same year I lim! tad adjournment 

by the court of the hearing of a motion tor new trial to 

10 days, and 

10 days after 

required that the motion be decided within 
6 

hearing. Thus events of record were fixed 

as the events from which the time for making the motion 

was to be computed and a policy of exped1 tious diaposi tion 

of the motion was established. 

In 1873-1874 Section 659 was amended to reduce the 

time for serving a notice of intention to move for new 

trial from 30 to 10 days and Section 660 was amended to 

require that the motion Msba11 be heard at the earliest 

practicable periOd."? This bespoke a continued desire for 

apeed in handling auch motions, but was flexible indeed as 
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compared with the stringent prOVisions or the two sections 

as they stood in 1872. However, a discrimination was intro~ 

duced between jury and nonjury cases. In jury cases the 

time for servi~ the notice was to be cPlIlPuted from the 

da te of the verdict, as before, but in nonjury cases it was 

made to run from "notice of the decision of the Court 01' 

referee." Thus the ~otion of starting the time to run 

from the time of notice of an event in the litigation 

ra ther than the event i teelf was introduc,ed in nonjury 

cases; furthermore, an additional element of unoertainty 

was introduced in that there was no provision for service 

of the "notice of the decision" referred to.8 

While the 1900-1901 revision of the Code of Civil 

Procedure9 was abortive, having been declared uncons ti tu-

10 
tiona1 on teclm1cal grounds, it 1s worth noting that it 

amended Section 659 to fix the time for serving and tll.ing 

the notice of intention to move tor new trial as "within 

ten days atter receiving notice 

ment," in both jury and nonjury 

of the entry of 
11 cases. While 

the judg

the 1900-

1901 revision was the subject of the Report ot the Commis

sioners for the Revision and Retorm of the Law, Recommenda

tions Respecting the Code of Civil Procedure, the only 

comment in the Report respecting this aspect ot Section 659 

is the following: . 

'Ibis fixes the notice of the entry 
at a judgment as .. the period from which 
to compute the tilr for moving tor a 
new trial ••• 
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No relevan t change was made by the 1900-1901 revision in 

Section 660:~ Since the requirement that the motion be 

heard "at the earlieat practicable periodtl waa retained 

it would appear that the possibil1ty of indefinite delay 

arising out of the provision that the time should run from 

"receiving notice of the entry of the judgment" was not 

Visualized by the Commissioners or the Legislature. 

In 1907 the ill-tated 1901 revision of the Code was 

re-enacted, with some changes.14 Section 659 was revised 

as it had been in 1901; thus was enacted tor the first time 

the provision that in both jury and nonjury cases the time 

in which to serve notice of intention to move tor a new 

trial begins to run "wi thin ten days after receiving notice 

of the entry of the judgment". 

In 1915 Section 659 was amended to revive the discrim

ination between jury and nonjury cases, providing for serving 

and fiUng the notice of intention "wi thin ten days after 

verdict" but leaving the requirement in nonjury cases at 

"ten days after receiving notice of the entry of the judgment. illS 

However, expedition in the disposition of motions for new 

trial received added emphasis in that legislative year in 

two respects: 

(1) Section 659 was amended to provide that the time 

for filing and serving the notice of intention "shall not 

be extended by order or stipulation" and that the time tor 

serving affidavi ts and counter affidavi ts could not be ex-
16 

tended for more than 20 days. 
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2. Section 660 was revised to introduoe new device. 

for acceleration by providing that the hearing and disposi

tion of a motion for new trial should have preoedenoe over 

all other matters except criminal eases, probate matters 

and oase s ac tually on trial, the tit should be the du ty of 

the oourt to determine the same a t the earliest possible 

moment, that the power of the court to pass on the motion 

should expire three months after the verdict, or "notice 

of the decision" ~e Legislature apparently meant notioe 

of entry of judgmenjJ'. and that a motion not determined 

in three months should be deemed denied. 

These amendments would appear to indicate that expedi

tious disposition of motions for new trial was still desired 

and that it had not yet ocourred to anyone that the provision 

perm! tting servioe of 1he notice of' intention in nonjury 

eases "wi thin ten days arter reoeiving notice of the entry 

of the judgment" would frustrate this goal in some cases. 
1'1 

In 1923 Section 660 was amended to reduce the time 

within whioh the court could determine a motion for new 

trial fl'om three to two months, and to provide that a motion 

not determined within the two month period should be deemed 
18 

denied. This again emphasized the Legislature's intention 

to have motions for new trial disposed of expeditiously. 

In 1929 Seotion 659 was amended to restore jury and 

nonjury cases to parity, providing that in all cases the 

notice of intention to move for new trial must be served 
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"within ten (10) days after reoeiving notice of tha entry 

of the judgment.,,19 Section 660 was rearranged and re

worded, but wi thou t me tarial ohange. 20 The provi sion 

that the motion "must be heard at the earliest practioable 

time" was dropped. However, the provision acoording pre

ference to the motion was retained as was the requirement 

that .the oourt "determine the same at the earliest possible 

moment.,,2l The provision as to the allowable period for 

the determination of the motion was ohanged from two months 

to 60 days. 

There has 

or Seotion 660 

been no relevant amendment 
22 

since 1929. 

Law of Other Jurisdictions 

of Section 659 

A study has been made of the Federal Rules ot Civil 

Prooedure and of the statutes of 15 representative states 

to ascertain the t1. me within which a motion for a new trial 

must be made and the event trom whioh the time runs. The 

information disolosed is summarized in Table 1. 

Table 1 shows that in 12 ot the 16 jurisdictions studied 

the time to move or give notioe of intention to move for 

a new trial begins to run from an event of record -- rendi

tion of verdict, rendition of deoision or entry of judgment -

in both jury and nonjury eases. 23 In Idaho and Washington 

this is true in jury oases, the time running from the ren

dition of the verdiot. In the latter jurisdictions the time 

I 

I , 

j 
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state 

Federal distriet 
courts 

Arizona 

COl.orado 

CODI1ectlcut 

l4aho 

Illinois 

Michigan 

Montana 

Nevada 

Olclabnma 

oregon 

South Dakota 

Texas 

1ltah 

WIlllh1 .. ..+.on 

W18Consin 

Period 
within 
which to 
lIIOVe or Entry Rendition 
give Judgment verdiet 
notiee in all Jury 
of'motion cases cases 

10 dSys X 

10 da.Ys X 

10 da.Ys X 

3 years X 

10 days X 

30'.da.Ys X 

20 days 

10 days X 

10 days 

3 days X 

10 de.ys X 

One Year X 

10 dqs X 

10 da.va x 

2 da.Y. X 

60 days X 

n n 
TAmJ!l1 

• 
Event Start1ng TUIe to Run 

Serviee F1J.1ng Authority 
written proof' 
notiee service 

Rendition entry notiee 
deeision Judgment entry 
court All nonJury judgment 
cases cases cases all case 

~~~bi'P' Rule 

Arl:z. ~(~t 
, 

Rule 59 d 
) 

C010'5~(~}P. Rule b 
(~onn. Gen. stat. 
1949) §8322 
ic1iliO Code 

X '§10-604 

~,c~(2f'ac.A(;) 68.12 and 
M:l.ch.ct .Rules AmI. 

X Rule 47 §l,p. 
Mont • Rev .Code 

X §93-5605 

X Nev.R5~(~) Rule b 
Qkla.stats 1941 \. 

X §653 
) 

ore.Rev.stats. 
§17-615 
S;DSli.Code ~33_.fJ(U"~; 
S~p. §33.1606 
Tex.R.C.P~.#, 
Rule 329-b l 

X 
::~. 

X Wi.. stat. §270.~ 
I 
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does not begin to run until service of written notice of 

entry of judgment in nonjury cases and this is the rule 

for all cases in Nevada and Michigan.24 

Thus, Section 659 of the Code of Civil Procedure puts 

California in the company of a small minority of the juris

dictions studied. In the great majori ty of these jurisdic

tions it is an event of reoord and not notioe thereof 

which s tarts the tI. me to run wi thin which to make a motion 

for new trial. 

Conclusions and Recommendations 

The provision in Section 659 of the Code of Civil 

Procedure that the time to serve a notice of intention to 

move for new trial begins to run when notice of entry of 

judgment is received is undesirable. Since it has been held 

that any notice of entry of judgment which may be given by 

the clerk of the court is ineffective to start the time 
27 running. the time lim! ta tion binges upon a voluntary and 

uncontrolled act of a party to the litigation. This oreates 

the possibility tlInat notice will not be given and that a 

motion for new trial may be made in such a case many years 

after judgment has been entered and has become final for 

purposes of appeal. It is not possible for a court to pass 

intelligently on a motion for new trial at a date so remote 

from the events upon whioh the motion is based. Section 659 
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should. therefore, be revised to eliminate the possibility 

of its being asked to do so. 

Against this conclusion it might be argued that the 

party against whom the motion is made has no ground to 

complain inasmuch as it was his neglect in giving notice 

of entry of judgment to the moVing party which makes pos

sible the delayed motion for new trial. The answer to this 

argument is that the State has a larger interest in this 

matter than assessing the blame for long-delayed new trial 

motions as between the parties to the action -- or, more 

accurately, their counsel. The burden on our courts in 

hearing and deciding such tardy motions for new trial and 

the larger interest in a speedy end to litigation, which 

the Legislature has given special emphasis in the statutes 

dealing with disposition of motions for new trial justify 

an amendment to Section 659 to prevent a repeti tion of 

cases like Smith v. Halstead~5 

If the Legislature agrees with this conclusion an 

adequate remedy may be effected by amending Section 659 

to provide that a motion for a new trial must be made, at 

the latest, within a specified time atter the entry of judg-

ment. To that end the following amendment is suggested: 

.11659. The party intending to move 
for a new trial must ei ther H,~-Bet:.pe 
~ft&-eft~P7-8t:-~aegMeft~-&Ha,-wh&p&-a 
ae~8a-t:8P-~~dgMeH~-a8~~Be~aftaiB8 
~a&-Y8peie~-ie-peHeifi!7-.aeft-wi~ft 
t:ige-fi}-aaye-at:~p-~ae-aak~8@-8t:-eai. 
ae~ieft,-ep-fQ~-wi~ift-~ft-f~9~-ja~e 
at:~p-P&e&i¥ift8-wp!~~ft-fte~ie8-8E-.Be 

----------------------------
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~i!~~~~~~~~~!!~~~~~~;and i party a notice 01: 
his intention to move for a new trial, 
designating the grounds upon which the 
mo ti on will be made and whe ther the same 
w111 be made upon atfidavi ts or the 
minutes of the court or both. Said 
notice shall be deemed 1xl be a motion for 
a new trial on all the grounds stated in 
the notice. The time above specified shall 
not be extended by order or stipulation. 

If Section 659 is to be amended as suggested. the last 

par-agraph of Section 660 of the Code of Civil Procedure 

should also be amended, as follows: 

Except as otherwise provided in section 
12a of this code, the power of the court 
to pass on motion for a new trial shall 
expire sixty tiQ}- days from and after !!!!. 
seF.!ee-eB-~he-.e.iR@-paF.,-et-wp! •• eB 
Be.lss-e'-.a. entry of judgment, .,~!~ 
e~ek-Bet!eB-kae-ftet-~epe~eFe-8eSft-esp.ei 
.heft-s'x"-t8Q~-aaye atter filing of the 
notice of intention to movs far a new 
trial. If such motion is not determined 
within said period of sixty tiQ}- days, or 
within said period as thus extended, the 
effect shall be a denial of the mot~gn 
without further order of the court. 

It may be objeoted that these proposed amendments would 

impose a hardship upon the party desiring to move for a new 

trial in the t he would be required to examine the record or 

to consult the clerk to ascertain if and when judgment was 

entered. That this would be true in some cases is made clear 

by the provisions of Section 664 of the Code of Civil 

Procedure which governs entry of judgment: 

g664 0 When trial by jury has been had, 
judgment must be entered by the clerk, 
in l>onformi ty to the verdict wi thin 24 hours 
at ter the rendi ti on at the verdic t (provided 

----------------- -----" 
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that in justice courts such judgment shall 
be entered in the docket at once), unless 
the court order the case to be reserved tor 
argument or further consideration, or grant 
a stay of proceedings. When a motion tor 
judglilent notwi thstanding the verdict is 
pending, entry of judgment in conformity 
to the verdict shall be automatically stayed 
until the court has rendered its decision 
upon the motion. It the trial, in a superior 
or municipal court, has been had by the court, 
judgment must be entered by the clerk, in 
conformi ty to the decision of the court, 
immediately upon the tiling of such a deci. 
sion; in justice courts, judgment must be 
entered within 30 days after the submission 
ot the cause. In no caae is a judgment 
ettectual tor any purpose until entered. 

It is apparent that under the provisions of Section 664 the 

time of entry ot jwigment will not be known to counsel 

wi thout inquiry ',D('ln a case tried to the COCl't wi thout a 

jury is taken unde~ submission or when in a jury ease a 

motion for judgment notwithstanding the verdict is pending 

or the court has ordered the case reserved for argument or 

further consideration or has granted a stay ot proceedings. 

However, the suggested inconvenience to counsel does 

not seem to be a persuasive argument against amending 

Section 659. Moreover, the proposed change introduces 

nothing novel in requiring counsel to keep himself informed 

with respect to the date of entry ot judgment in order to 

safeguard his client's rights. For example, under Rule 2(a) 

ot the Rules on Appeal the date of entry of the judgment, 

not of notice thereof, is the date from which the time to 

appeal begins to run. Again, under Section 1033 of the Code 

of Civil Procedure a party is given 10 days after the entry 

-11-
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of judgment to serve and file a memorandum of costs and no 

notice is required to start that time running. 'Ihedate ot 

entry ot judgment having been found sa tistactory as respect. 

these matters, it should serve as well to fix the date from 

which the time to give notice of intention to move for a 

new trial begins to run. 

If the "hardship" objection is thought to be well taken, 

however, it could largely be obviated by either ot two ex

pedients: 

(1) The time period provided in Section 659 could be 

increased to more than 10 days. For example, it could be 

made co-extensive with the time wi thin which to appeal, 

60 days. 

(2) A statute could be enacted requiring the clerk ot 

the court to ,mail a notice ot the entry of the judgment to 

counsel f'or all parties. While the time to give notice of 

intention to move for new trial would not begin to run f'rom 

the sending or receipt of' such notice, the party ,WOUld in 

fact be put on warning when the notice was received. ihere 

is precedent for such a requirement. Section 667& ot the 

Code of Civil Procedure requires the clerk or judge ot & 

justice court to give notice of lithe rendition of judgment" 

by mail or personally to the parties or their attorneys. 

And Rule 77(d) of' the Federal Rules of Civil Procedure re

quires the clerks of the District Courts to serve & notice 

by mail of ., the entry of an order or judgment. U Provision 
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for such a notioe 80uld be made by enacting a new section of 

the Code, patterned after the Federal rule, as follows: 

1664.1. Immediately~pon the entry of 
a judgment In~superior ~municipal court~ 
the clerk shall serve a notice thereof by 
mail upon every party to the action~who is 
not in default for failure to appea~, and 
shall make a note in the dooket of such 
mailing. Such notice shall be in substantially 
the form of the abstract of judgment required 
in section 674 of this code. 

Section 663& of the Code of Civil Procedure: 

A Related Problem 

In considering the problem with respect to Section 659 

it is to be noted that the same problem exists with respect 

to Section 663a of the Code of Civil Procedure. Section 663 

of the code provides for motions to set aside and vacate 

judgments or decrees based upon findings made by the court 

or the special verdict ofa jury for specified causes. This 

is followed by Section 663a which provides in relevant part: 

/l663a. The party intending to make the 
motion mentioned In the last seotion must, 
within ten days after notice of the entry 
of judgment, serve upon the adverse party 
and fIle with the clerk of tiba oourt a 
notIce of his intention. • .' 

In the interest of doing a complete job, Section 663a 

should be amended as follows: 

1663&. '!he party Intending to make 
the motion mentioned In the last seetion 
must, w~~a-~ea-'a,.-.~~p-a.~ee-e~-~" 
ea6PJ'-e~-;"lI@1IIea" wi thin ten daIS after 
the entl"l of judgment. serve upon the 

----- .. __ ._---- -----------
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adverse par~ and file with the clerk 
of the court a notice of his intentIon, 
designating the grounds upon whichy-aB& 
~8e-~~Me-a~-w8~e8 the motion will be made, 
and specifying the particulars in which 
the conclusions of law are not consistent 
with the finding of facts, or in which 
the judgment or decree is not consistent 
with the special verdict. ~e-~~.e 
aee~gBa~e&-'e~-~e-~iB@-e'-~8&-.e~~eA 
BHe~-Be~-8e-.e~e-68aB-e~~~~-&aye-~e.-~e 
~iae-e'-~Be-ee~~ee-e'-~ke-Betieer An order 
of the court granting such motion may be 
reviewed on appeal in the same manner as 
a special order made after final judgment 
and a bill of exceptions to be used on such 
appeal may be prepared as provided in section 
six hundred and for~-nine. 

The hearing and disposition of such motion 
shall have precedence over all other matters 
except criminal cases, probate matters and 
cases actually on trial, and it shall be the 
du of the court to determine the same at the 

iest poss e moment. --

The amendments suggested go beyond those necessary to 

conform the proposed amendment of Section 6638 to the pro

posed amendment of Section 659 but appear to be desirable 

to conform the practice in disposing of motions made under 
27 

Section 663 to that in disposing of motions for new trial. 
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FOOTNOTES 

88 Cal. App.2d 638,199 P.2d 379 (1948). 

It might be noted that, while under Section 659 the 

time begins to run on the date of receiving written 

notice of the entry of the judgment, the District 

Court of Appeal said in Smith v. Halstead that the 

time does not begin to run until proof of service of 

notice of entry is filed. 

3. Jensson v. National Steamship Co., 34 Ca1.App. 483, 168 

Pac. 151 (1917): Bates v. Hansome..crummy Co., 42 Cal. 

App. 699, 184 Pac. 39 (1919): Steward v. Spano, 82 

Ca1.App. 306,255 Pao. 532 (1927): Peoples F.&T. Co. 

v. Phoenix Assur. Co •• 104 Cal.App. 334, 285 Pac. 

857 (1930); Cowee v. Marsh. 317 P.2d 125 (1957). 

4. LHerein citation and perhaps discussion of cases 

indicating that entrinsic evidence may be introducedd 

5. Civ. Frac. of Cal. Anno. (1872) 575. 

6. Id. 

7. Stats. Amend. Code, 1873-1874. pp. 315, 317. 

8. The 1873-74 amendments also amended Section 659 to 

provide that a motion for new trial could be made on 

(1) affidavits served 10 days after the notioe, (2) 

a bill of exceptions settled within 10 days after the 

noti.oe, (3) a statement of the case served within 10 

days after the notice, but with elaborate prOVisions 
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for its ultimate settlement, or (4) the minutes 

of the court. The adverse party had 10 days in 

each instance in which to serve opposing documents I 

The time of the moving party could be enlarged by 

the court. 

9. Stats. 1900-1901, Chap CII, p. 117. 

10. Lewis v. Dunne, 134 Cal. 291, 66 Pac. 478 (1901). 

11. Stats. 1900-1901, Chap. CII, Sec. 123, p. 149. 

Section 659 was also !UlIended to eliminate the 

"statement of the case" as an alternative record 

upon which to present the motion, and, of course, 

the elaborate procedure for its settlement. This 

was restored in the 1907 Act, but eventually was 

dropped alor~ with the bill of exceptions. 

12. Vol. 1 Appendix to Journals of Senate and Assembly, 

34th Session. The Report also said, concerning 

Section 659: 

",LThe Section as revise{1 omits sub
division three referring to statements 
of the case, there being no reason to 
provide both for statements of the case 
and for bills of exceptions. See note 
to last section." (p£. 62-63) 'llie note 
to last section L65§V said: "There is 
nothing in the statement of the case 
that cannot be contained in a bill of 
exceptions, and this double designation 
is useless and perplexing. It is there
fore omi tted.1t (p. 62) 

13. Stat1. 1900-1901, Chap. CII, Sec. 124, p. 149. 

1·1. .s ts ts. C ode Amend., 1907, Chap. 380. Se c. :;" p, 718. 

This revision did not eliminate the "statement of 
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the case" and the cumbersome procedure for its 

settlement as had been done in 1901. This seems 

odd in view of the 1901 Commissioners' report, 

but no explanation has been found. 

15. Stats. Code Amend., 1915, Chap. 107, Sec. 2, p. 201. 

16. In addition, the statement of the case and the bill 

of exceptions were eliminated. 

17. In 1917 there was no amendment to Section 659. 

18. 

Section 660 was amended to correct the error in 

the 1915 statute by substituting "notice of the 

entry of the judgment" for "notice of the decision!' 

Stats. Code Amend., 1923, Chap. lOS, p. 233. 

Section 659 was also amended in a respect which 

has no bearing on the present inquiry, the only 

change made being to authorize the maldng of a 

motion for a new trial before the entry of judgment, 

as well as after. ~., Chap. 367, p. 751. 

19. Stata. Code Amend., 1929, Chap. 479, Sec. 3, p. 841. 

The provision as to the service of affidavits and 

counter affidavits and the extension of time for 

Pf'l'-"lice were transferred to a new section, 659a and 

rewio!'c.ed. but there was no change in subs tance. 

20. St~t3. Code Amend., 1929, Chap. 479, Sec. 5, p. 842. 

21. In lieu of the provis ion the t the motion "rous t be 

l-,a~.:~·rl at the earlie s t practicable time" SeC'tion 661 

wall <>nacted Stats. Code Amend., 1929, Ch. 479_ Sec. 6. 

p. 842. By this section (1) the clerk was required 
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"upon the expiration of the tl..me to file counter 

affidavits" to call the motion to the attention 

of the judge; (2) the judge was required to desig

nate the time for oral argument, if any.; (3) 

the clerk was required to give 5 days notice of the 

argument by mail; and (4) the motion was required 

to be argued or submitted not later than 10 days 

"before the expiration of the time wi thin which 

the court has power to pass on" it. 

22. In 1933 Section 12a of the Code which refers to 

the computation of time was made applicable to 

Sections 659 and 659a and to the 60 day period for 

determination of motions for a new trial prescribed 

in Section 660. Stats. Code Amend., 1933, Chap. 

29, Secs. 5 & 1, pp. 305, 306. 

In 1951 Section 659 was amended to provide a 

5 day notice period for a motion for a new trial 

made before the entry of judgment and while a 

moticn for judgment notwithstanding the verdict 

i3 pending. Stats. Code Amend., 1951, Chap. 801, 

7J' .• 1, p,. 2288.lliis change doss not ent'J:' into 

the· p.L'e sent inquiry. 

23" '1':'/. federal courts, Arizona, Colorado, Connellticut, 

11~i:hois, Montana, Oklahoma, Oregon, South Dakota. 

're~'.l::;, Utah and Wisconsin. 

8.ule 71(d) of the Federal Rules of CiviJ. Pro'!edure 

requires the clerk of the District Court to serve 
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c 
notice by mail of the entry of judgment. '!he time 

for new trial does not run from the service or 

reced. pt of such notice, however, but from entry 

of judgment. 

24. It should be noted, however, that in Michigan the 

right to make a motion for new trial may be terminated 

on a date certain by the trial judge on motion of the 

opposite party. Michigan Court Rules Annotated, 

Ruls 47, ~4J p. 492. 

25. Cowee v. Marsh, 154 A.C.A. 691; 317 P .2d 125 (1957) • 

26. 88 Cal. App.2d 638, 199 P.2d 379 (1948). 

27. The time for making a motion for judgment notwi th-

~ standing the verdict as prescribed in Section 629 is 

also as indeterminate as that prescribed in Section 

c 

659. The relevant provision of that Section 629 

is as follows: 

•• .if made after the entry of judgment 
su~h motion shall be made within the 
pc;.'~.od specified by Section 559 of this 
c..)<ia in respect of the filing and serving 
of noti~e of intention to move for u new 
trial. 

EcV!,v!{jr, as the time is thus fixed by refercn(ls to 

~'",ct·j.:m 659 the suggested change in that ser,tion 

wouLd make amendment of Section 629 unnece3sary. 


