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Date of Meeting: AprU 18-19. 1958 

Date of Memo: AprU 9, 1958 

MeinOrandUIII No. 2 

SUbJect: Study No. 24 - Mortsages tor Future Advances 

This st~ was discussed and the recQlllllleIldation of the Camn1ssion 

decided upon at the Mll.rch illeeting. I was authorized to make certain chBll8es 

in the proposed statute and to send the Bt~ to the State Bar tor its 

consideration. ~er. we had not at that t1l!le prepared and submitted 

to the COIIIIII1ssion tor its consideration a proposed reconaenaation to the 

Legislature on this subJect. SUch a recommendation has now been prepared 

and is attached hereto for your consideration at the AprU meeting. I 

vUl deter BeIld1"8 arliV material on this study to the State Bar untU 

after that meeting. 

The proposed statute as revised in accordance with the action taken. 

at the Mll.rch :meeting reflects the Ct:,am1 ssion' s decision tbat the priority 

established by the IIOrtgage should extend to interest and expena1tures 

lII8.de by the mortgagee to preserve the security. This required a change 

in the second paragraph ot proposed Section 2975 and the addition of 

wbat is now the 4th paragraph of the Section. 

Section 2975 as rearatted also includes a new last paragre.ph 

part1ally det1ni"8 "future advances". The language used is taken tram 

the first sentence of present Section 2975 with two exceptions: (1) "other 

than expenditures by the mortgII&ee to presel"l'e the security" is aaded after 

C ''made''; (2) "and" is substituted tor "or" after the word "security". It 

is necessary to except expenditures 1IIIIde to presel"l'e the security trail 
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C the detinition ot tuture advances because special provision is made 
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tar these in the fourth parasraph of proposed Section 2975 and UDder 

that provision such expenditures have the same priarity as that 

originally establ.ished by the mortgage whether or not the IIIIIOUId to be 

secured is stated in the mortgage. If such expenditures were to be 

considered tuture e4vances, boweVer, they would not be entitled tc. 

priority aver intervening llens of which the mortgagee had actual L Jtice 

when the expenditures were made, it the mortgage did not state the 1i9X1nn_ 

amount to be secured thereby. 

I have discussed the recomml!lidstion and proposed statute attached 

with Protessor Merryman. He has raised a question only with respect to 

the last paragraph of proposed Section 2975. Professor ~ 

persists in his view that it is unwise to attempt in the statute to 

define tuture advance~ even partial.l;y. Be is concerned lest situations 

arise in which the de1'1n1tion will be construed to be either broader or 

narrower than it sbould be. He maintains that there is sufficient case 

laII' on the general sUbject in California and elsewhere both to give the 

terlll "tuture advances tI a rather well-defined general Jlleaning and to 

provide adequate guidance to a court required to decide whether a 

particular loan, expenditure or obligation is included. He points out, 

further, that the courts will necessar1l;y be defining future advances 

with respect to real property lIIOrtgages tor future e4vances since there 

is no statutory law on that subject and that it would be somewhat 

anomalous it the Judicial det1n1tion thUs adopted should vary trail the 

legislative definition which the last paragraph 01' proposed SGction 2975 

would enact with respect to personal property mortgages for tuture advances. 

JRM:1h 

Respect1'ully s~l:m1tted, 

JolID B. HcDono\I8h, Jr. 
Executive secreter;y 
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l-linutes of Special Meeting 
San francisco - Jan. 18,1958 

STUDY NO. 24 - MORTGAGES FOR FUTURE ADVANCES 

The Commission considered the research study prepared by 

Professor John H. Merryman; Jilemorandum No. 3 relating to this 

study (a copy of which is attached to these minutes); a copy 

of the portions of the minutes of meetings of the Commission 

and of the Northern Committee relating to this study (copies 

of which are attached to these minutes); a bill tentatively 

proposed by the California Law Revision Commission to be 

c: introduced at the 1959 Session of the Legislature (a copy of 

which is attached to these minutes); a memorandum from Professor 

Merryman relating to certain revisions in his study and to 

certain criticisms of proposed new Section 2975 of the Civil 

Code received in response to Professor Merrymants invitation to 

a number of attorneys to comment thereon (a copy of which is 

attached to these minutes); and copies of letters received by 

Professor Merryman relating to his study and the Commission's 

proposed statute from Messrs. Kenneth M. Johnson, George R. 
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Richter, Percy A. Smith, J. F. Shuman, E. H. Corbin, and 

Edward D. Lande1s (copies of which are attached to ~hese minutes). 

After the matter was discussed with Professor i~rryman the follow-

ing-was agreed upon: 
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Minutes Special ~'eeting 
San Francisco - ~anuary 18,1958 

1. To recommend that the Commission recommend that no 

changes be made at this time in the law relating to real property 

mortgages for future advances. 

2. That Professor Merryman be requested to give further 

consideration to how best reflect in his study the changes 

necessitated by the information obtained from the 1957 legis­

lative changes. and the field study. 

3. To recommend that the definition of future advances be 

deleted from the bill tentatively proposed by the Commission. 

4. To recommend that a cross reference be made in the 

proposed bill to Section 2941 of the Civil Code. 

5. To recommend that the Commission recommend approval 

of the proposed bill as revised. 

6. To bring the following matter before the Commission 

for its consideration at a regular meeting: 

(a) Whether an express provision should be enacted 

to give unpaid interest the same priority as principal under a 

personal property mortgage for future advances; it was agreed 

that, although this is perhaps not within the scope of the 

present study, it should be considered. 

(b) Whether. when principal. interest and expenditures 

to preserve the security exceed the amount stated in the mortgage 

the total should nevertheless be given the priority given princi-

pal. 
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Minutes Special f.'ieeting 
San Francisco - January l8.195~ 

(el Whether the first sentence of the proposed bill should 

remain as presently stated or revised to incorporate essentially 

the language of the first sentence of the present Section 2975 

of the Civil Code as suggested by Mr. Corbin in his letter to 

Professor Merryman. 
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