March 20-21, 1958

Memorandun No. 2

Subject: Single Action for Rescission of Contract

Attached are the following:

1. Excerpts from the minutes of the meetings of the Noxthern
Committee of July 26 and September 19, 1957 and January 18, 1958 relating
to this study.

2. ‘The research study on this subject prepared by Professor
Lawrence A. Sullivan of Boalt Rall (now in practice in Bosten).

3. My proposals for certain changes in the statutes proposed by
frofessor Sullivan.

k. Copy of a letter from Professor Sullivan,

As these materials will indicete the NHorthern Cozmittee got into an
impasse in considering this eubject (see, in particular, minutes of
September 19, 1957) due to the fact that the Committee consisted of only
two members for a time. It was hoped that this impasse would be resolved
at tbhe meeting of January 18, 1958, but this 414 not come about since
Mr. Levit wvas wmable to attend the meeting. It was then deci&eﬂ. that the
matter should be brought hefore the full Commission. Mr. Sullivan's letter
relates to the impasee.

This matter will be on the agenda of the Merch meeting.

Respectfully submitted,

John R. McDonough, Jr.

Executive Becretary
JEMj :J
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Minutes of Meeting of Northern Cosmittee July 26, 1957

STUDY NO., 23 - RESCISSION (F CONTRACTS

The Conmmittee began but did not have time to complete its
consideration of Professor Sulliven's study.

The Comittee tentatively agreed to recommend to the Commission
that it recommend (1) that a single rescission action be established; (2) that
a right to jury trial be provided; (3) thet sttachment be made available and
(4) thet such an action be joinable with unrelated contract actians.

The Committee was unsble to sgree whether the new procedure should
include a requiremsnt that the person desiring to rescind pramptly give notice
thereof and offer to restore what he has received. Mr, Stanton favors such a
requirement; Mr. Thurman would make failure to give notice and offer to restore
a defense only when the other party has been prejudiced therebdy.

No decision was reached with respect to what statute of limitations
should apply to the eingle rescissicn action or as to whether the justice court
should be given Jurisdictiocn of resclssiom actions.

The statute proposed by Measw Bullivan was not discussed in
detail. |

Respectfully subtmitted,

Joln R, MceDonough, Jr.
Bxecutive Secretary
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Minutes of Meeting of Northern Committee September 19, 1957

STUDY NO. 23 - RESCISSION OF CONTRACTS

The Committee gave further consideration to Professor
Sullivan's study. The Committee discussed again whether a new
single rescission action should include a requirement that the
person desiring to rescind give prompt notice thereof to the other
party and offer to restore what he has received.

In the course of this discussion Mr., Stanton stated that
he has great doubt about the wisdom of Professcr Sullivant's recom-
mendation that the present provision in California law for out-of-
court rescission be abolished. He stated that, in his opinion, the
law should continﬁe to make it possible for a party desiring to
rescind a contract to do so without having to go to court to obtain
a decree of rescission in the event that the other party is not
willing to engage in a mutual rescission of the contract. He stated
that parties act at the present time on the assumption that a uni-
lateral out-of-court rescission dees terminate a contract and that
it is undesirable to create a situation in which a party must bring
a lawsuit to rescind a contract. Mr, Stanton suggested that the law
should either continue to pro#ide for out~of-court rescission as an
alternative to bringing suit to obtain a rescission or that, if there
is to be but a single action, it should be an action to enforce an
out~of -court rescission rather than an action to obtain a decres of

rescission, He stated that as he sees the matter it is cne of
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Minutes of Meeting of Northern Committee September 19, 1957

eliminating the problems arising out of the duality of the existing
legal and equitable actions and that this could be done under either
of the alternatives which he suggested just as readily as by pra-
viding a single action to obtain a decree of rescission.

Messrs. Thurman and McDonough questioned whether there is
any need to retain the out-of-court rescission, other than in the
form of a mutual rescission by the parties. They took the following
position:

A "unilateral out-of-court rescission" is legally meaningless
and will not preclude litigation except in the rare case

where the other party is willing to acquiesce in the "rescinding!
party!s desires even thbugh unwilling to state his acquiescence
and thus effect a mutual rescission. A law suit is always
necessary when the persocn seeking rescission desires to get
back from the other party benefits conferred under the con-
tract. A suit is also necessary even where no recovery is
sought against the other party if the person desiring to
rescind wishes to have his legal rights in the matter clearly
settled. If the other party announces his disagreement with
the rescinding party's assertion of his right to rescind, the
rescinding party is exposed to the possibility of a suit for

a breach of contract until the statute of limitations has run
despite the fact that he has announced that he has rescinded the
contract. If such a suit is brought, the defense will be those
acts of the plaintiff which were the grounds for the "unilateral
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Minutes of Meeting of Northern Committee September 19, 1957

out-of -court rescission"; nothing is added to this defense

by virtue of the fact that the defendant undertook to

effect an "out-of-couwrt rescission". Even if "out-of-

court rescission™ is recognized, a rescinding party must,

to avéhd the over-hanging risk of a breach of contract actiﬁn,'

bring an action to obtain rescission {(if this is available as

an alternative remedy) or bring a declaratory judgment action

to put an end to his potential liability under the c¢ontract,

In either case, the plaintiffts rights will depend, not on

the fact that he has purportedly effected an "unilateral

out~of ~court rescission“, but upon whether grounds for rescis-

sion of the contract in fact existed when he acted. Thus,

the "out-of-court rescission" is legally meaningless and need

not be retained as a part of our law.
Megsrs. Thurman and McDonough ﬁere, therefore, of the opinion that
Professor Sullivan's recommendation to abolish out-of-court rescis-
sion and have a single action to cbtain'a decree of rescission is
the sound approach to ending the existing duality in rescission
procedure.

It was decided that all concerned would give the matter
further consideration and that the Executive Secretary should attempt
to draft statutory provisions embodying both of the alternatives
suggested by Mr.-Stanton in order to see whether it would be feasible
to enact either or both of them if the Commission were to decide

upen them,
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Minutes of Meeting of Northern Committee September 19, 1957

The study was continued on the agenda of the Committee for

further consideration at its next meeting.

Respectiully submitted,

John R, McDonough, Jr.
Executive Secretary
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Minutes of Special Meeting
San Francisco - Jan. 18,1958

STUDY NO. 23 - RESCISSION OF CONTRACTS

The Commission had before it the research study prepared by
Professor Lawrence A. Sullivan; Memorandum No. 4 relating to
this study {a copy of which is attached to these minutes);
copies of the portion of the mlnutes of meetings of the
Northern Committee held on May {, July 26, and September 19, 1957,
relating to this study (copies of which are attached to these
minutes); and a copy of a letter received from Professor
Sullivan commenting on the matter discussed in the minutes of
the meeting of September 19. After the matter was discussed it
was agreed that since Mr. Levit was not present and since the
impasse of September 19 had not been resolved this study should
be submitted to the Commission at a regular meeting without

further consideration at another special meeting.
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Pebruary 12, 1958

A STUDY TO DETERMINE WHETHER THE CIVIL CODE
SHOULD BE AMENDED SO AS TO PROVIDE FCR A SINGLE
METHOD OF PROCURING A RESCISSION OF A CONIRACT.

This study was made at the directicn of the
Law Revision Commission by Acting Assoclate
Professcr Lawrence A. Sullivan of the School

of law, University of Califcrnia, Berkiey,
California.




The California Civil Code comprehends two types of action for
rescissionary relief--an action to procure the benefits of an out of court
rescission (hereinafter called "action to enforce a rescission”} and en
ection for a decree of rescission (hereinafter called "action to obtain a
resci-ssion"). Marny questions both of substance and of procedure which
frequently arise in rescission litigetion have been made to twrn upon
whether a particular action is classified as cne to enforce an out-of-court
rescigsion or cone to obtain a decree of rescission. The purpose of ?:.his
gtudy is to determine what lies at the basis of the existing duvality and to
inquire whether there are reasons of policy which justify the distinctions
which prevail.

To achieve this end it will be pecessary, first, briefly to describe
the two procedures; second, to summerize their history; and, third, to
araslyze the substentive and procedural distinctions which are presently
drawn for the purpose of determining which of them might wisely be abandoned.
After this has been done recommendations will be made respecting such

legislative changes as seem to be indicated.

I. The Dual Rescission Procedures Presently Prevailing in

California.

In California the right of an sggrieved perty to btring an action to
enforce a rescission is inferred from Sections 1688 to 1691 of the Civil
Code. The principal sections are 1689 and 1691. The former lists the
grounds for an "out of court” rescission. These include matters, such as
fraud, vitiating the original contractual consent, certain situations where

consideration has failed, and cases where the parties have agreed to rescind.
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The latter section provides, in substance, that where one of these grounds
exists, an aggrieved party may rescind by promptly offering to restore to the
other party everything of value received by him under the contract upon
condition thet the other party do likewise.

The code does nobt explicitly vest the aggrieved party with a cause of
action to enforce the out-of-court rescission, but the courts have recognized
that he will frequently require judicial intervention to enforce the right
to rescind which is provided by the code. Of course if the party ageinst
whom rescission is sought accepts the offer of restoration and returns what
he has received, rthe status quo ante is re-established, each party regaining
both possession of and title to the things with which he had parted, all
liabilities under the contract being discharged. 3Bub if the offer of
restoration is refused, litigatiom will be necessary. It is settled,
accordingly, that where the rescinding party has paid money to the other under
the contract, he Zcquires , upcn an out-of-court rescissicn, a cause of action

for the sum paid, Similarly, if the rescinding party has conveyed a chattel
3 .

to the other party, he mey sue for its value, or, at least in certaln
situations, for its specific re‘!‘.urn.h Where real estate has been transferred,
the rescinding party may procure specific restitution in an action of
e.jectmen‘bﬁcr, vhere the other party has transferred the realty to a bona
fide purchaser, the rescinding party mmy recover its value in a quasi-
contraciual ac‘tion.6

The action to obtain a rescission is authorized by Sections 3406 to
3408 of the Civil Code. The principal section is 3406, which states that
rescission may be adjudged for any of the grounds which, pursuant to 1689,
would provide a basis for an out-of-court rescission or, in addition, in

certain cases where the contract is uniawful or sgainst public policy.
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Actions to obtain a rescission have been denominated "equiteble” by the

courts, in contrast to actions to enforce an out-of-court resciesion,
7
which are celled "legal." Again, while the code sections are not explicit,

it is obviously contemplated that the court will effectuste its decree of
rescission by such ancillary decree or judgment as may be necessary, and
this has been the consistent practice. For instance, in decreeing a

resclssion the court may elso enter a judgment for the value of the 8
consideration received by the party agalinst whom rescission is obtained,
may decree the cancellation of a document ,90r may establish a constructive
trust.lo

II. The Historical B&kground for Dual Rescission Procedures.

A - The Commen Lew and Equity Traditions

It should be emphasized at the cutset that the bifurcated reséission
procedure is not peculisr to Californie. The distinction betweern an action
to obtain and an action to enforce a resciésion is rooted in early common
law and chancery cases and prevails generally in jurisdictions having an
Bnglish law heritage. The distinction derived initielly from conceptions
coencerning the differences between the inherent powers of cormon lew courts
and courts of equity. The development can be illustrated most vividly with

reference to rescission as a remedy where the original contractual consent

11
of one of the parties was defective.

Fraud, duress, mistake, and the like, prior to the development and
expansion of the action of general assumpsit during the 17th and 18th
centuries, were not, in the common lew courte, bases for setting aside

ctherwise enforcesble contractual commitments (i.e., contracts under seal),

-3-
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either by way of defense to actions predicated upon such contracts or in
support of actions to procure the return of consideration pald under such
contracts.laThe courts of equity, by contrast, afforded relief in the nature
of rescisgsion for fraud, duress and misteke from the very earliest ;pe:r."mt’i.l3
BEguitable proceedings for rescission were, of course, governed by the
standardes which applied generally in equity. The basis for equitable
Jurisdiction was the lack of an adequate remedy at law. Similarly, petitioner,
t0 procure relief, was required to offer to do egquity by returning enything
of value received by him and was subject to being defeated by all of the
usual defenses in egulty, such as laches. The decree, moreover, in accordance
with the equity tradition, could be conditional; if the petitioner hed
received anything of value under the agreement, the respondent could be
ordered to convey back what he had received only upon conditiorn that the
petitioner returned what he had received.lh

Ultimately, in line with the overall expansicn of legal remedies during
the 1Tth and 18th centuries, the common lew courts came to allow restitutionary
relief respecting contracts procured by fraud, duress, mistake and related
impcsitions. The common law courts never asserted e general power to act in
personam. They regarded themselves as incompetent to enter decrees, like
thoee entered by equity courts, terminating contracts. They could, however,
and did, in the action of assumpsit, enter a judgment against a defendant for
the value of any consideration he had receiveﬂ.lsThe earliest case allowing
such restitutionery relief in sssumpsit where consideration hed been peid on
g comntract induced by fraud seem to have been decided in the last decade of
the 1Tth cen‘tm'y,lgltbough there were earlier decisions allowing recovery in

17
assumpsit where money had been paid under a mistake.
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It 1s interesting to note that these early common law opinions
upholding restitutionary rellef did not adopt the vocabulary cf equity to
the extent of saying theat the contracts hed been rescinded out-of-court by
the parties. Rether, the courts either ignored the doctrinal dilemma that
wags posed by the fact that relief was being granted In the face of a
subsisting contract or else referred tc the contract as having been vold
at its inception due %o the defect in consent.

It was not long, however, before the term "rescission,” which had
developed in equity, came to be used by the common law courts. But since
these courts felt themselves incapeble of decreeing rescissicn, they sdopted
the expedient of reférring to the contract as having been rescinded by
election of the plaintiff before the commencement of the action. This
theory, in lieu of the one that the contracts were vold ab initio, wes
esgential fo loglical consistence, for it was clear that such contracts
were not wholly void. A plaintiff vhose consent had been procured by

fraud could, if he chose, effirm the contract. And restitutionery relief
was not available if the rights of innocent third parties had intervened.

Just when the courts of lew began to speak in terms of an out-cf-court
rescigsion is not entirely clear. Cases are to be found in the United
States even as late as the middle of the 19th ceptury in which courts, in
allowing restitutionary relief in actions at law, refer to contracts
procured by fraud as being "void. "la'fet the concept of an out-of-court
rescission by the plaintiff as laying the basis for a restitutionary actiom

at law seems to have been reasonably well established by the end of the
18th cen‘tm'y.lgThe pertinent matter, for present purposes, is to emphasize

that the notion of an out~of-court rescission as & condition to an action
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at law for restitutionary relief was, in essence, a theoretical mechanism
which, in view of the felt lack of power in the law courts to decree
rescission pr enter conditional Judgments, seemed essential if a foundation
was to be provided for the restitutionary relief granted., By granting
unqualified judgments requiring the defendant to return what he had
received, but only upon e showing that the plaintiff had already returned

cor tendered back what he had received, upcn the theory that the plaintiff
had himgelf perfected his right by rescinding the ggreement without judicial
intervention, common law couwrts were able to achieve substantially the same

result which was achieved in equity.

B - The Background of the Californis Code Provisions

Respecting Regeission

There is surprisingly little that needs to be said respeciing the
legisletive history of the sections of the Civil Code desling with rescission.
The present provisions date from the 1872 legislation and were taken directly
from the Field Draft Code of 1865. Unguesticnably, the objective of this
draft was to codify the principles which were at that time being administered
in courts of common lew and equity in American jurisdictions.zoﬁnd, as is
true with respect to the Field Draft generally, there was no attempt to
particularize beyond stating the governing general principles.

Since 1872, the rescission provisions have been amended only twice. In
1931, a change was made in Section 1689 intended to conform the provisions
respecting grounds for an out-of-court rescission to those incorporated in
the Uniform Sales Act which was adopted in California in that year.aAnd
in 1953 Section 3406 wes amended to make illegality a ground for rescinding

22
oral as well as written conbrects apd to clarify certain other provislons.
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— The effort to mirror the judge-mede lav in the code failed in certain
~ particulars. For instance, Section 3406(1), by incorperating en toto as
grounds for an action to obtain a rescission the grounds which Section 1689
esteblishes for an out-of-court rescission, authorizes actions to obtain
rescission for breach of contract, although this ground would not suppori an
equitable action, except in unique instances, under an uncodified jurisprudence.
Similarly, in specifying illegality as e ground only for an actlon to obtain
a rescissicn and not as e ground for &n out-of-couwrt rescission, the code
" peems to reject the tradition vhereby common law courts allowed restitubionary
relief in certasin cases of illegality which antedates the camparable egquity
trad.ition.asfet, by and large the code enacts the judge-made law which
preveiled vhen it was drafted. The existing provisions, therefore, cannot
be viewed as providing legislative standards deliberately fashioned with a
C view to the needs of a merged procedure; on the contrary, they embody
conceptions as to the nature of resclssion which grew out of the needs of
the common lavw courts to fashion, within the 1limits of their traditional

powers, remedies which were comparsble to those avallable in equity.

III. Substantive and Proceéural Distinctions petween Actions

to Obtein and Actions to Inforce a Rescission

Under present law a variety of importent questions both of substance
and procedure in litigation respecting resciseion mey be resolved hy
deteymining whether the action is to be aenmtea one to cbtain a
rescission or one to enforce a rescission. In this section of this study
these distinctions will be reviewed with the purpose of evaluating whether
they ere warranted by considerations of policy or are merely vestiges of

C the historical distinctions which once prevalled between actions at law and

proceedings in equity. 7
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A - The Right to Jury Trial

Perhaps the most significant issue in rescission litigation which may
turn upon vhether an action is classified as cne %o enforce or one to obltaln
& rescission is whether there i1s a right to jury trial.zhlt is settied
learning that merger of law and eguity does not diminish the constitutiopal
right. The cases teach that whether jury trial is available depends upon
whether the action is one which, historically, would be cognizeble at law
rather than in equity and that this, in turn, depends largely, if not
exclusively, upon the natwre of the relief which is sough't‘..251f the remedy
can be likened to historic equitable remedies, Jury trial is not availsble.
If 1t is more readily analogous to & historlc legal remedy, the right to
Jury trial prevails.

The difficulty of dlscrimineting on this basis is often intense. It
is particularly so in proceedings Involving rescission. The action to obtain
s rescission is inherited from an equity tradition. Involving, as it does,

a Jjudicial decree of rescission, it entails a remedy essentially equitaeble

in character. Accordingly, it is tried without a ,jm'y.asThe action to

enforce & rescission, by contrast, gerives from cammon law antecedents and

entails remedies of s legal character. In this action, therefore, a jury

is available.ETThus ; in ecircumstences where & rescinding party mey proceed
by way of an out-of-court rescission and an enforcement action, he may |
slweys procure & jury, if he chooses and, sinmilarly, in circumstances where

ke may proceed by way of an action to obiain a rescission, he may slways

preclude trisl by jury, if he chooses.

The difficulties in this sphere revclve arcund the problem of
determining the circumstances under which the alternative actions may be

elected. It is clear, on the one hand, thet a rescinding party who requires
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equitable
not only rescission and & money judgment but also ancillary/relief in

order to be fully protected hes the right to proceed by way of an action
to cbtain a rescission (thus foreclosing jury trial}.zalt ig clesr, on
the other hand, that where the only ultimate relief sought is & money
Judgment, the plaintiff has the right to proceed by way of an cubt-of-
court rescission and an enforcement action (thus securing jury 'tria;l.).29
More problematical are the converse questions: (1) whether & party
seeking, ultimately, only a money julgment (or a comparable legal remedy)
may, if he chooses, eschew the legal remedy of an out-of-court rescission
and an enforcement action end elect in its stead the equitable remedy of
an action to obtain a rescission, thus denying a jury to the‘ other party;
and (é) whether a party seeking both a money judgment and encillary
equitable relief may, if he chooses, reject the equitahle proceeding of
an action to obtain a rescission and proceed by way of an out-of-court
resclssion and a legal enforcement action coupled with prayers for
encillary equitable relief, thus procuring a jury although equitable
relief is essential.

If Section 3L06 of the Code is read without the gloss of generslly
prevalling conceptions about conditions for equitable relief, the
conclusion would be reached that the action to obtain a rescission is
unqualifiedly available where grounds for rescission exists, and hence
thst a rescinding perty may always foreclose the opportunity for jury
trial. WNothing in the statubtory langusge expressly suggests that the
action to obtain a rescission is to be witbheld if the action to enforce
a rescission would afford complete Jjustice. There are, morecver, & few
cases which must be regarded ss holding, at lesst by implication, that a

party may elect to proceed by way of an action {o obtain a rescission even
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though he seekes no ultimate relief which could not be obtained in an action

30 .
to enforce a rescigsion. Fairbairn v, Eaton is an example, There, the

plaintiff had been induced by fraud to purchase from the defendant sn
asaigrment o\f a speciflied percentage of all royalties which might accrue
to the defendant under an oil lease. DPlaintiff had paid a total of $1,250
to the defendant and received a written assignment, On learning of the fraud,
the plaintiff offered to rescind, requesting e retwm of his purchase money.
When the defendants refused this offer ths plaintiff brought an action in
the superior couwrt preying that the court adjudge a rescission, cancel the
written assignment held by plaintiff and enter julgment ageinst the
defendant for the purchase money plus interest. On an appeal from =
Judgment for the plaintiff, the cowrt held that the action was one to obtain,
rather than to enforce a rescission, 1lnasmuch as plaintiff had prayed for
g decree of rescission and a cancellation of the essignment held by him
and hence was an eguitable action which, under the then governing g
Jurisdictional previeions, was within the jurisdiction of the superior court.
Inasmuch as the ultimate relief needed wes merely a return of purchase
money, the prayer for the cancellation of the written assignment was
largely superfluous. This instrument affording the defendant no rights
ageinst the plsintiff, and, in any event, was in the plaintiff's own hands.
But the court was undisturbed by the fact that an oub-of-court rescission
and an enforcement action at law would have been adequate. Indeed, the
question whether the equitable remedy was foreclosed was not even directly
discussed.

Fairbtairn, it must be noted, did not specifically focus on whether
the defendant could demand a jury. But by classifying the rac'tion as

equitable for jurisdictional purposes the court must be taken to have

1=




resolved this question as well. There is, morecver, an earller supreme
court case in which, the plaintiff heving proceeded by wey of an action to
obtain rescission, a jury was held to be unavailable although m the facts
alleged an out-of-court rescission and an action at law for enforcement
would have adequately suited the plaintiff's objectives.SIIn view of thege
cases and the unqualified language of the code provisions, commentators
have assumed without gquestion that a plaintiff may elect at his pleassure
either an equitable action %o obtain a rescission or a legal action to
enforce one.aaﬁnd this, very likely, is the law,

It is at least conceivable, nonetheless, that the supreme court would
hold, should this issue be sguarely snd articulately presented to it, that
2 plaintiff pay not deprive the defendant of a jury trial by couching hie
claim as one to obtain a rescission (i.e., as an equitable action} where
an out-of-court rescission coupled with an enforcement action (i.e., a
legal action) would essure camplete relief, Tt is settled in most
Jurisdictions that a rescinding paxty does not have alternative procedures
wnrestrictedly available.331f his ultimete objective is merely a money
Judgment or similar relief of a legal character, the equitable proceeding
to obtain & rescission will be unavailable. Arnd it is the genersl rule in
Californis, as elsewhere, that equltable remedies are not availeble where
legal remedles are adeguate. Thus, with respect to problems closely
related to rescission the courts of Californmia have held that a plaintiff
mey not deprive a defendant of the right %o jury trisl merely by couching
his claim in terms of remedlsnl doctrines pecuiiar to equity.3hMbreaver,
the great bulk of the cases in which use of the action to obtain a
rescission has been approved are cases in which complete relief neceesitated

the intervention of a court of equity for the purpose of providing
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35
ancillary remedies. Accordingly, the California court might reject the

implications of earlier decisions and hold that a rescinding party must
rely on his legal remedy where this is adequste.

If it be assumed, however, as presumably it may be, that the existing
code provisions do give to the plaintiff an unencumbered option to proceed
in equity, the rescinding party is being afforded an election with respect
to Jury trial wvhich would be denied to him under a pristine system of
separate law and equity procedures. The constituticnel ideal -- that Jury
trial be available in all cases where it would be available historicelily --
is failing of achievement, insofar as rescinding paerties are permittedl to
proceed in equity, thus foreclosing jury trial, despite the fact that the
glternstive legsl remedy under which the defendant would be assured a Jury
trial is adequate.

There is elso an indication in past decisions that m.rescinding party
may, if he chooses, proceed by way of an out-of-court rescission and an
enforcement actlon at law even though he reguires ancilimry remedies of
an equitable character, such as cancellation of an instrument. Thus, the
rescinding party seemingly has an ungualified opportunity to insist on a
Jury trial as well as to foreclosg the possibility for one. The leading
case is McCell v. Superior E_o_g_rt_swhere the court held that the provisicnal
remedy of attachment (which is availsble in support of certain guasi-
contractual claims} might be had by a party who had completed an out-of-
cowrt rescission and was suing for money damages even though he sought
the ancillary equitable remedy of cancellation. The fact that ancillary
equitable remedies were scught was not regarded as making the legal action
to enforce a resciseion unavailable. Concededly, the precise guestion

before the court was not the availebility of a jury trial where ancillary
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equitable remedies are prayed for. Yet the rationale of the holding seems
comprehensive enough to resolve this question. Once sgain, therefore, the
rescinding party seems to be afforded an electlon with respret to Jury
trial vwhich he would not have under a non-merged system wherein, to procure
ancillary equitable relief, he would be obliged to proceed 1r equity, thus
foregoing a Jjury trial.

The provision of a single rescission procedure in lieu of the existing
dua) procedures would facilitate a resolution of existing confxiion as to
the availability of jury trisl. It would also facilitate a tertination of
the advantage -- unfalr on the face of it and unsupported by the comuon
lew history incorporated in the constitutionel provision respecting jury
trial ~-- which a rescinding party seems presently to possess in being able
to elect at his pleasure whether to proceed by way of an action to enforce
a rescission in which a jury may be had or by way of an action to obtein &
rescission which must be tried to the court. Such & unitery procedure
would, of oourse, include among others claims such as those for money
damages only, which, historically, could be brought at law. Thus it
would not be constitutionally permissible {even if it were deemed gesirable)
to do away with jury trial entirely. The appropriate soluticn, therefore,
would seem to be to provide for jury trial in all rescission cases.

This solution would put an end to the prevailing practice of
discriminating between jury and non-jury cases in terms of procedural
distinctions which are totally irrelevant substentively and to the
privileged position which the rescinding party seems now to possess. Tt
would alsc resclve the pervasive uncertainty as to the aveilability of
Jury trial in rescission cases which cwrrently plague both the bar and the
courts. And, unlike the alternative of doing away with jury trial entirely,
it would entall nc constitutional problems,
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B - The Reguirement of an Offer to Restore Benefits

Received Prior to the Initiation of an Action Respecling Resclesion

Another vital issue which msy turn upon whether an action is
denominated one to obtain a rescission or cne to enforce & rescission is
wvhether notice of rescission and an offer by plaintiff to restore the
consideration received by him under the contract is a condition precedent
to the action. Historically, actions to enforce a rescission could be
brought, with certain exceptions, only if the plaintiff had made a timely
tender of restoration before commencing the action.3TIn most jurisdictions
this requirement wes modified, in time, to opne that the plaintiff give
timely notice of rescission and meke an offer, rsther than a technical
tender of restoration. It is this modified requirement which is made
applicable to actions to enforce a rescission by Section 1691(2) of the Civil
Code. On the other hand, most jurisdictions (recogmizing that the pre-action
tender requirement wes developed originally Wy the law courts only because
they could not enter conditional Judgments) have not enforced such a condition
to relief in equitable actions to obtain & rescission; they have merely
required an offer to do equity in the bill and have sometimes dispensed even
with this condition as a mere matter of :E'orm.BQAnd despite a number of older
California decisions in which no distinction as respects this matter 1+ci).s:
dravn between actions to enforce and actions to obtain a resclssion, it seems
now to be settled in this State as it is elsewhere that a pre-action nctice
of rescission and an offer of restoration is not a2 condition to an action to
obtain a rescission.hl

This distinction between the two types of acticns presents a signiflcant
hazard for a party who wishes to reseind. He may conclude, although

erroneousily, that his case falls into one of the meny exceptions which the
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courts, following the tradition in other jurisdicticns, have engrafted upOEE
the statutory reguirement of restoratien in out-of-court retcission cases.
He may have doubts as to precisely what he must restore, as, for instance,
vwhere he has had the beneficial use for a period of time of property having
an Indeterminste use value,hzven though the transection may mt be so
complicated as to meet the judicial standard that a notice and offer sre not
necessary where an accounting is called for. Or he may erronec. sly, though
in gocd faith, conclude that the defepﬁant is indebted to him in an amount
exceeding the value of that which he has received under the contr.ct, wholly
regardless of whether there is a ground for rescission. There is ¢lso the
denger that the plaintiff, although seeking to camply with the restoration
condition, may not make his offer to restore unambigucusly or may feil to
meke it in such a manner as to facilitate proof that it has actually been
made. 3;et, if the pleintiff does not make, or if he fails at the trial to
prové that he made, an offer to restore, he mey, should his pleading be
{capable of being} construed as one asserting & cleim to enforce an oub-of-
court resclssion, lose his remedy entirely.

Of course dangers of this kind can be svoided by careful lawyering.
But as Frofessor Patterson had noted, restitution claims msy inveolve small
sums and may be prosecuted without exquisite care.hhfhis being so, it would
seem inexpedient to hem the remedy in with subtle procedural distinctions
which mey trap the unwary and which are not supported by pressing reasons of
poliicy.

There is ancther encmaly with respect to the restoration requirement
which has received scant attention yet which is plainly pertinent to any
decisicn which might be made respecting rescission procedures. It is

settled in Californis, as elsevhere, that upon a total breach of contract
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an cgorieved party may elect, es an ilternative to rescission, an action
>
for compensatory damages for breach. While compensation 1s normally

computed by calculating the value of the performance the plaintiff was

entitled to recelve from liEhe defendant less the amount saved to the plaintiff

by reason of the bresch, It seems equally well setiled that the plaintiff
may, 1f he elects, prove his deamages by showing the amount cf expenditures
reesonably made in part performance, so long as these do not exceed the fuil
value of the performance promised by the dei‘enda.n‘b.qTInasmuch as the
expenditures in part performance will inevitably include the cost of ltems
furnished to the deferdant, this recovery is, 1in part, almost identical %o
thet which might be recovered on rescission, i.e., the value of items
furnished to the defendant. Thus, by casting his complaint as one for
corpensatory dameges rather then rescission, a plaintiff upcon a total breach
ms;” be able to obtain substantially the same recovery which would be had
upon & rescission, but without the necessity for giving notice or making an
offer to restore. Indeed, by s0 proceeding the plaintiff may avoid entirely
the necessity for making restoration 1n specie. In the action for damsges,
in sharp contrast to that for rescission, the plaintiff is permitted to
keep what E has received, an offset for its value being permitted to the
defendant.

Should the pleintiff seek specific restitutlcn, in most jurisdichtions
he would be required to proceed b;{gway of rescission and to meet the

£0
conditione respecting rescission. Yet, in Alder v. Drudils the Californie

Supreme Court held that the plaintiff mey even procure specific restitution
as a substitute for compensatory damages for total breach in an actlon
apparently premised on the theory that the contract was being enforced

rather then rescinded. Although the plaintiff had received a substantial

-16.




9 =

.‘G-_M;r

su under the contract, the court ruled that & judgment for specific
restitution might be entered, conditicnal upon the plaintif ’ restoring what
he had received, despite the fact that there was no showing by the plaintiff
of a rescission -- indeed, despite the fact that the plaintiff, before
bringing the action, had refused the defendant's offer %o retcind.

Demeges measured by the cost of plaintiff's performence, it should be
noted, are only availsble as an alternative to rescission wher: the ground
for the relief is a total breach and not where it is one of the other
grounds for rescission, such as frauﬁ, mistake or illegality. Taous, only
in cases of breach may the injured party procure restitutionary relief in
an action at lew without meeting the condition of restorstion. Yet, it
would seem thet were a distinctioan to be dravm respecting the requirement
of restoration prior t¢ the action, the less cnerous conditions ought to
prevail in actlons where the wrong sought to be redressed iz fraud, duress
or undue influence rather than mere breach, which might transpire without
the defendant being guilty of any morally reprehensible conduct.

The distinciions which have been drawn with respect to the requirement
of restoration both between ections to enforce end actions to obiain a
rescission and between actions to reseind and actions to obtain restitutionary
demages for total breach, strongly suggesting the need for legislative
reform. But should a unitary rescission procedure be determined upon, the
questlon vwill arise whether or not restoration should be made a condition
to the action under the new unified procedure. It is necessary, accordingly,
to consider the two Justifications which are usually offered for the
restoration requirement.

It is frequently esserted that an offer of restoraticn before trial is

essentiel in actions at law if the defendant is not to be put unnecessarily
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to the burden of commencing an action of his own to procure restorstion if
relief on the theory of rescission is allowed to the plaintiff. This is an
accwrate generalization only if a court administratipa a legel remedy may
not grant conditional relief. The problem would vanish in most situations
were the court authorized to enter a conditional judgment requiring the
defendant to restore what he had receilved of the plaintiff only upon the
ccneurrent condition that the plaintiff tender to the defendant, within a
time specified by the court, whatever the court finds the pleintiff is
obliged to restore. Normally, this would assure complete justice to each
of the parties and would relieve the plaintiff, the injured party, of
determining at his hezard, prior to the action, precisely what was due to
the defendg§t and of making an unambiguous ernd resdily provable offer to

return it.

Conditional judgments of the kind here contemplated ere entered now

a5 & matter of course in actlons to obtain a rescission, as authorized yy

52
Section 3408, And while conditicnal judgments are generally regarded as
53
equitable devices, surely there is no profound reason under a merged

procedure why & court proceeding in an action, such as one for a money
Judgment, having legal rather than eguitable antecedents could not be
legislatively euthorized o enter such a judgment. Courts of law have long
exercised authority to meke orders for a new trisl confdi%icnal in
appropriate casegsznd, today, in cther Jjurisdictions, courts of law either
withszr withoutﬁspecific legislative authorization freguently make
Jjudgments in resclssion cases conditional. While the California courts
have not assumed such a genersl power, the gupreme court has approved the
use of the conditional judgment device in cne case involving =n section in

57
the nature of a proceeding at law to enforce & rescission =snd the district
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court of appeel has epproved the use of a conditional order for a new
trisl as an appropriate means for achieving the same substantive result,

It would seem, therefore, that the most expeditious and equitable
solution to the difficulties arising out of the differing reqQuirements as
to restoration which are currently applied in the two rescission procedures
would be to do away with the requirement of a pre-judgment offer to restore
and to specifically authorize courts to make their judgments conditional on
restoration, regardless of the nature of the relief sought. Such & solution
would in most cases assure justice to each of the parties and would accord
with the trend and direction of judicisl imnovations both in Califcrnia and
elsevhere and with the legislative trend initiated in New York.

There is, however, one situation where a conditicnal judgment alone
would not assure to the defendant a restoration of benefits received by the
plaintiff under the sgreement. Vhen the pleintiff's primary cleim is not
for resclssion but is premised on an independent substantive ground, such
s & tort or a conbtract, he may seek, ancillarilily, to rescind a release
which he had previously given to the defendant. The problem is i1llustrated

59
by the recent decision in Carruth v. Fritch. There the plaintiff was

allowed to maintain an action for damages for injuries received in an
automobile accident despite his failure to tender the return of $2,000 which
he had received for a release which he alleged had been procured by fraud,
The court was of the view that the defendant, under the particular
circumstances, must have known that the plaintiff, upon discovering the
freud, would be incapable of making restoration and that this justified
excusing the usual requirement.

It would seem clear that the plaintiff in such a situation must make

out his claim for rescission on the release before being entitled to have
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his underlying claim considered., And if a basis for rescisrion is ectablished
and the plaintiff prevails on hiz underlying action and is :warded dameges in
greater amount than the sum received for the release, the c¢o wt can do
complete justice by simply off-sebiing the amount which the 1leintiff
received for the avolded release against the judgment rendered, as the
court in the Carruth case reccgnized. Yet, it is obviously possible that
the plaintiff will succeed in establishing & vasis for rescission of the
release -~ and hence be revested with his cause of actiocn -- and yet either
not prevail upon his underlying claim or else recover damages on it in an
amount less than the sum he received for the release. In this posture, the
defendant, having been subjected to risks of the law sult which he had paid
a consideration to he spared, would seem entitled to have the consideration
which he parted with returned to him. Yet there would be no basis in which
the court could enter a judgment for defendant for the amount due him,

There are three potential solutlons to this problem. The first is
that reached in the Carruth case -- allowing the plaintiff to proceed
despite the potentiazl inequity to the defenmdant. This solution may be
satisfectory in & case like Carruth where the defendant presumably
anticipated that the money paid for the release would be spent by the
plaintify before he discovered the fraud. Under the recently enacted iew
York statute terminating the requirement of a pre-action tender of restoration
and authorizing conditional judgments the aame result is apparently reached
without regard to the particular equities.éOSecondly, the plaintiff might
be required to bring an independent action to rescind the yrelease in which
a conditional judgment of rescission might be entered entitling the plaintiff
to assert his underlying cause of action only upon repaying the sum received

for the release. Finally, the plaintiff might be permitted to sue directly
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upon his underlying cleim, asserting an ancillary claim for rescilssion of
the release, but required to stipulate to the entry of a judgment agsinst
him if he succeeds in establishing his right to rescind but does not recover
on his underlying claim an amount in excess of the sum he had received for
his relesse. The court could then ént.er a judgment for the defendant in the
amount received by the plaintiff for the release should the plaintiff fail
to prevall upon his underlying claim or for the difference between the amount
recelved by the plaintiff for the release and the amount of the verdict in
his favor on his underlying claim should he establish his underlying claim
but obtain a verdict on it in an amount less than the sum received for the
release. The last solution would be falr to both parties and procedurally
most expeditious. It should be noted, however, that in some such cases the
plaintiff might be financially unable to respond to a judgment for defendant.
Another justificstion -- or rationalization -- which is frequently
offered for the requirement of an offer of restoration prior to suit is that
the defendant might accept the offer and retuwrn the consideration, thus
ending the necessily for a law suit. Bubt the danger that needless actions
would be brought if the restoration requirement were withdrawn bherdly seems
a serlous cne. Rare indeed would be the party who would hazard a law suit
without first assuring himself that he could not procure full redress without
ene. The experience respecting actions to obtain a rescission -~ which in
most Jurisdictions may be brought without prior offer to restore -- would
seenm ample to show that unnecessary litigation is not more likely where an
offer to restore is not a condition than where it is a conditian to the

coamencement of the gctlion.
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€ - The Tine Uithin Which an Action Respecting

Resclssion Must be Commenced

Another question the solution to which may be obscured by the present
dual procedural provisions is that respecting the timeliness of the plaintiff'’s
efforts to seek relief. This problem has multiple aspects, for there are
separate concepts which mey ber an action respecting rescission: the running
of & statute of limitations, laches, or the failure to act prompgtly to rescind.

Determining whether the statute of limitations has run before the
initiation of an action respecting rescission may be a complicated matter.
The statute of limitations on a cause of sction to obtalin a rescissicn by
court decree begins to run, except in the case of fraud or misteke, at the
time that the ground for rescission acerues. Thus, the statute governing
a cause of action to obtain a rescission for duress would start toc run at
the time the contract wa.s entered into, while that governing = cause of
action to obtain & rescission for breach of coatract would start to run at
the time of the breach.slIn ingtances of fraud and mistake, the cause of
action to obta.én & rescission accrues at the time that the ground for relief
is discovered. El’et, although the operative facts providing the basis for
rellef are precisely the same where a plaintiff rescinds himself and sues
to enforce his rescission, the courts have held that the cause of action
for the enforcement of an out-of-court rescission does not accrue until the
time when the out-of-court resciesion takee place.63Thus, for instance, a
party who is induced by fraud to enter into a contract has one cause of
action -- that to cbtain rescission by judiclal decree ~- which accrues when
the fraud is first discovered and, potentially, another -- that for the
enforcement of an out-of-court rescission -- which will not accrue until such
time as the aggrieved party, by masking an offer to the other party to restore
what he has recelved, perfects this cause,
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In most instances, however, the requirement of Section 1651 that the
aggrieved party rescind promptiy if proceeding on an out-of-court rescissiom
will terminate his cause of action to enforce a rescission, perhaps even
before the statute has run on his action to obtain s rescission. Yet, this

a matter
will not be true as/of course, Pursusut to 1691(1), the reguirement of
promptness is limited to cases where the aggrieved party knows of his rights
and ie free of duress. {ne falling within the excepticns to the promptness
condition might perfect his cause of action promptly on learning his rights
and bring his action perhaps long after the statute had run on the cause of
action to obtain a rescisslion.

The time of eccrual of the cause of action, moreover, is anot the cnly
dilemms, Ffor the dual proceduées also give rise to duality in classifying
what is in essence a single right to relief for purposes of determining what
statute of limitations is applicable. Thus, where fraud or mistake is the
substantive ground for relief the governing limitetion, where the sction is
to obtaln a rescission, is the zhree year period prescribed in Section 338(4)
of the Code of Civil Procedure. 5'wh.arte the substentive ground is breach, an
ection to obtain a rescission either could be viewed as falling within the
residual four-year period provided for by Section 343 of the Code of Civil
Procedure or could be viewed #s an action upon a contract governed by the
four-year period provided in Section 337, if in writing, or the two-yesr
period established by Section 339(1), if not in writing.séActions to obtain
s rescission premised on other substantive grounds would presumably fall
within the residual four-year provisions of Section 343. Yet, whether the
original contract was written or oral and whatever the substantive ground
for rescinding it, if the plaintiff proceeds on the theory of an action to

enforce an out-of-court rescission he is viewsd as sulng upon an implied in
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law contract go;erned by the two-year limitation periocd estadlished by
Section 339(1). !

Taking account both of the peculiarities incident to determining when
an action accrues and of the fortuities which enter into determining what
limitation period governs, it is patent that irraticnal and perhaps
discriminavory results may be reached in some situations. There is no
concelvable reason why different limitstions periocd should apply and different
accrual times should govern, depending upon whether the action is deemed to
be one to obtain or one to enforce a rescission.

There may also be differences between the standards of timeliness,
aside from limitations, which are applied in actions to enforce a rescission
and those which are applied in actions to obtain rescission. Section 1691(1)
of the Civil Code provides that an out-cof-court rescissicn, unless accomplished
by agresement, can be achieved only if the aggrieved party acts promptly upon
discovering the facts entitling him to rescind. While the courts have been
liberal in construing this provision in situations vhere delay has been
caused by acts of the guilty party -~ as, for instance, where the party
guilty of fraud forestalls prompt rescission by continued assurances that
he will meke good his misrepresentetions -- it secems that long delay may
foreclose out-of-court rescission [wholly] regardiess of whether the defendant
is seriously prejudiced by it.seThe provisions of Sections3406 to 3408
providing for the action to obtein a rescission 4o not contain a comparable
requirement of promptness. Accordingly, where the plaintiff seeks a decree
of rescission, the governing standard of timeliness is the equitable standard
of laches. and in elaborating the content of this standard, the courts --
following the historic equity traditioné?- are more likely o be influenced

by the guestion whether the defendant has actually been prejudiced by the
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delay. It 18 not possible to point to specific cases which seem clearly
to have turned upon the alternative standarda of timeliness; the
distinctions between the standards sre not that sharply defined. XNone-
theless, the existence of theoretically different standards which may,

at times, beget disparate results where no consideration of poliecy calls
for differentiation adds arn arbitrary factor to litigation which ought to
be extracted from it.

Furthermore, when the plaintiff relies on an out-of-court rescission,
the question is nct whether he brings his action promptly, but whether he
glives the requisite notice and mekes the requisite offer to restore promptly.
Once he has done this he has perfected his claim and may presumably then
walt the full period of the governing statute of limitations before sulng
for enforcement. Yet, when the theory of the action is a suit to obtain
a rescission by the court decree, the doctrine of laches requires that the
action itself be initisted in timely fashion.

The existence of these complicated and variegated requirements
respecting timeliness, is, then, another reason wihy the dual procedure
night well be abandoned. Should a single rescission procedure be established,

it would seem expedient to enact a single limitation pericd and to provide
that relief be denied, regardless of the formel limitations periocd, where
delay by the plaintiff in bringing his action ha;s caused prejudice to the
other party. A single limitation procedure would end existing confusion
end doubt, And under a merged procedure there is no impediment to the use
of the more flexible equitable concept of laches rather than the imperative
legal standard of promptnese, thus assuring first that the rescinding party
does not, by irresolute conduct, impose upon the other party and secondly

that the rescinding party not be required at his peril toc aet with
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precipitate haste where delay and deliberation will not adversely affect
the other party's interestd. Rescission, after all, is but another remedy,
often slternative to more common damege remedies. So long as delay is not
prejudiciasl to the party against whom rescission is sought, no reason
suggests itaelf why the right to rescind should be cut off prior to the

running of the statute of limitaticons when other remedies are not.

D ~ The Availability of the Provisional Remedy of Attachment

in Actions ResPecting Regceission

Anothar distinction between the two rescission procedures which has
generated considerable litigation and discussion concerns the availability
of the provisional remedy of attaclment. Attachment is available in
California in actions founded upon "a contract, express or implied, for the
direct payment of money,"either where the cleimant holds no secwrity to
assure performance or where the defendant does not resids cr camnot be
found within the atate.TOInasmnch ag an action to enforce a rescission by
procuring a money judgment in the amount of any sum paid under the contract
or in an amount equivalent to the value of property comveyed or services
rendered under it (as distinguished from an action to enforce a rescission
by procuring specific restitution of property conveyed) is considered as
ane to enforce an implied in law contract arising at the time the ocut-of-
court rescission is accomplished, attachment is available in such actions
in situations where the defendant is absent or where pleintiff is not able
to assert a lien or otherwise to obtain security for his ela.in.n

Where the action is one to obtain a rescission, it is generally assumed
that attachment is not available, inesmuch as the theory of such actions is

not that an implied contractual duty exists when the action is brought but
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that such a duty first arises only when the court decrees rescissilon. It

should be noted, however, that the court has frequently ruled that an
attachment may be had even though equitable relief, such as the cancellatlon
instrument, is being requested, sc iong as the basis for the money judgment
sought is qmsi-cozltractml.TsﬂccordingJ.y, & plaintiff could complete an
ocut~of-court rescission, and bring his action on the theory that this gave
hinm a quasi-contractual cause of action, snd so obtein an attachment, yet
procure anclliary equiteble relief.

If a single procedure for rescission is established, It would seem
appropriate to provide that one seeking to rescind be afforded the
provisional remedy of attachment when no other security is avallable to him.
(ne seeking rescission, like one asserting rights under a contract, is
making & claim for a apecific, not a specuiative, pum. If he prevails, he
will likely recover the full awount he is claiming. Indeed, inesmuch es
he will usually be able to determine with reasonable precision both the
value of the things he has given under the contract and the amount he has
received which must be offset, he is likely to be able to anticipate the
amount of the eward with greater eccuracy than will the claimant asserting
& right to canpensaténr damages for breach of & true contrect and who mey
be permitted to prove by scmewhat speculative evidence the amount of lost
profits. Accordingly, the ideal solution would entall legislaticn making
attachment available in all rescission actions where a money judgment,
rather than specific restitution, was prayed and where either the defendant

was absent or the c¢laimant had no security availsble to him,




E - Joinder of Other Claims in Actions Reggecting_ieacissim

Under present law, wunrelsted contractusl end quasi-contractusl ceuses
of action may be joined with a claim to enforce a resciseion by obtaining
g money judgment, the latter being a claim on an "implied contract” within
the meening of Section 427(1) of the Code of Civil FProcedure. But if the

plaintiff seeks & decree of rescission it sppears that he may not join

unrelated contractual or quasl-contractual claims, no implied contract being
involved in the legal theory upon which such an action is bottaned.'?h

Since the twe types of rescission actione involve the same issues and
are directed towerd achieving the same uwltimate reiief, there is nc reason
why a distinction should be drawn. Thus it would seem appropriate either
to preclude joinder of unreleted claims in all rescission actions or to
treat all rescission actions like cobher contract actions, authorizing joinder
of unrelated contractusl and quasi-contractual cleims in all such'cases. In a
keeping with legislative trends toward facilitating Jjoinder of causes so |
as to expedite the resolution of all mattere at issue between the pe.rties,Ts

should a single rescission procedure be sdopted, it would seem most

appropriate to authorize joinder of contractual and quasi-contractual ?

cleims with 8ll claime for rescission.

F_- Juriediction of Trial Courts in Acticns Respecting

Rescission

The net effect of the jurisdictional provisions affecting rescission
actions is this: The guperior court has exclusive jurisdietion of all 1
actionstespecting rescission where the amount in controversy exceeds :

$3,000. The municipal courts have jurisdiction over all rescission actions

7
involving an amount in controversy not in excess of $3,000. The justice
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courts have jurisdiction concurrent with the municipal courts over all

actions to enforce a rescission, other then those involving title to real
property, where the amount in controversy does not exceed $500.79'1‘hus,_ with
respect to actiona not involving title to real property and emtailing =a
controverted sum of $500 or less, whether the action is cognizable in both
the municipal courte and the justice courts or, alternatively, ocnly in the
municipal courts, will depend upon whether the action is In form ome to
enforce & rescission or one to cbtain a rescilssion.

Before the mumicipal courts were given jurisdiction over actions to
obtain a rescission, whether jurisdiction of an action respecting resciséion
involving a controverted sum not exceeding the meximum 1limit of municipal
couxrt jurisdictlion was in the municipel or the Syperior court depended upon
whether the action was one to obtain or to enforce & rescission.ao'l‘his
distincetion was & recurrent source of confusion, litigation and eritical
comment .alMthough that distinction has been legislatively eradicated,
substantially the same distinction currently prevails between the jurisdiction
of the municipai and justice courts.

Should a single procedure be substituted for the present dual procedures
it would seem expedient to withdraw Jurisdiction from the Justice courts,
particularly if the requirement of a prior offer to restore should be
eliminated. Resclesion actions, even when denominated legal, mey involve
complicated issues of a traditionally equitable cheracter respecting the
extent of restoration required and the timeliness of suit. Inasmuch as the

Iegislature has not seen fit in the past to grant such comprehensive
jurisdiction to the justice courts but has generally restricted Justice

court jurisdiction to cases involving narrower issues of law, it would seem
appropriete to confer jurisdiction in rescission sctions under a unitary
procedure only in the superior courts and the municlpal courts,
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G - The Use of the Commeon Counis

Another distinction between the two rescilssion procedures which has
caused some comment is a pleading difference: The common counts obwvicusly
cannot be used in an actlicn to obtain a reseission, but an action te
enforce a rescission by procuring a money Judgment, being quasi-contractual
in nature, mey be sufficiently pleaded as a claim for money had and received,
at least where the plaintiff has received nothing under the contract.BEThus »
one seeking resclssionary relief may obscure the neture of hig claim, even
vhere fraud is involved, by chooslng to proceed at law, rather than in equity.

Inasmuch as the substitution of e unitery for the present dual
rescission would necessitate a prayer for a decree of rescission in all
cases, the change herein suggested would necessitate the use in all
rescission cases of the more informative pleading which prevails, under
Code of Civil Procedure § 426, with respect to complaints generally. This

change would seexm to be & salutary one.




IV. Suggested Legislaticn

In order to accomplish the objective indicated in part IIX of this
study, the following leglsiative changes are suggested:83
1. Sections 3406 through 3408 of the Civil Code should be repesled.
Comment: Inasmuch as a unltary rescission procedure is recommended,

it is necessary to repeal In toto elther the existing provisions

respecting out-of-court rescission (which may provide = basis for an

action to enforce a rescissicn) or the existing provision respecting
actions to obtain rescission. The present provisions respecting
out-of-court rescission are more comprehensive than those respecting
actions to obtain a rescission. Therefore, it would seem expedient
to repesl the latter and amend the former so as to accomplish the
desired changes. ;
2. Section 1688 of the Civil Code should be amended to read as follows:

"A contract is extinguished by its rescission. A rescission is

accorplished only when all of the parties have agreed to rescind and

such agreement has been executed or when rescigsion has been adjudged

pursuant to the provisions of sections 1689 through 1692 of this Code.’

Comment: This change is intended to show that & rescission can be
accomplished only by an executed agreement to rescind or by a cowrt
decree and that the concept of 2 unilaterﬁ out~-of-court rescission
which may be enforced by a court ection not involving an edjudication

of rescission is abandcned,
3, Section 1689 of the Civil Code should be amended to read as follows:

"The rescission of a contract may be adjudged, on spplication

of a perty aggrieved, a-party-to-a-eontract-nay-raseind-the~aame in the

following cases only:
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"y, If the consent of the party rescinding, or of any
party jointly contracting with him, was given by mistake, or
obtained through duress, menace, fraud, or undue influence,
exercised by or with the comnivance of the party as to whom
he rescinds, or of any other party to the contract jointly
interested with such party;

2., If, through the fault of the party as to whom he
rescinds, the consideration for his obligation fails, in
whole or in part;

3. If such consideration becomes entirely vold from
any cause;

k., If such considerstion, before it is rendered to
him, faills in a materiel respect, from any cause;

5. By consent of all the other partles; e»

6. Under the circumetances provided for in secticns 1785 and
1789 of this code;

T. Where the contrect is unlawful for causes which do not

appear in its terme and conditions, and the parties were not

egqually at fault; or

8. Vhen the public interest will be prejudiced by permitting

it to stend."

Comment: The change in the introductory phrase is necessary in

light of the abandonment of the concept of cut-of-court rescission
which might be made the basis for an action to enforce a rescission
and to make it clear that if one of the perties refuses to execute 8
rescission, reecission can only be accomplishsd by a decree of a court.

The introductory phrase proposed to be substituted for the present one
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is taken from Section 3406 of the Civil Code which, pursuant to proposal
"1" above, would be repealed.

The subparagraphs proposed to be sdded to Section 1689 incorporate
the grounds for rescission which presently appear in Section 3406 but not
in Section 1689, fThe proposed language 1s taken directly from Section 3406.
Section 1690 of the Civil Code should be amended to read as follows:

"A stipuia.tion that errors of description shall not avold a contract,
or shall be the subject of compensation, or both, does not teke sway the

right ef-reseissien to have rescission edjudged for fraud, nor for misteke,

where such misteke iz in 2 matiter essentisl to the inducement of the contrect,
and is not capable of exact and entire compensation.”

Comment: The purpose of this change is to substitute a reference to
edjuldication of rescission far the present reference to out-of-court
resclssion.

Section 1691 should be repesled and a new Section 1691 enacted, reading
as follows:

"1. A party who in a complaint, answer or cross-complaint, or by
way of reply, as provided in subperagraph -~ of this section, asserts a
claim to heve the rescission of a contract adjudged, shall not be denied
relief, whether such relief would have formerly been dencminated legel or
egquitable, because of a failure before judgment to restore or to offer to
restore the benefits recelved under such contract, or to give notice of
rescission to the other party.

2. The court may refuse to adjudge a rescisgslon of the contract if
the clalm for resclssion is not asserted promptly after the discovery of
the facts which entitle the party to have a rescission adjudged and if

such lack of promptness bas been prejudicial to the other party.
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3. Thecou;émymakeatenderbytheresci;;mgpartyot |
restoration of the bhenefits recelved by him under a contract & *
condition of a judgment of rescission.

. there s release is pleaded in an answver to a claim esserted in a
complaint or cross-complaint, or is intrcduced as a defense to a claim
asgerted
/in a counterclaim, the party asserting the claim may serve and file
& reply stating & claim to have the resclssion of the release adjudged.
If such a reply be flled and served, the court shall determine
separately, or shall require the jury to render separate verdicts upon,
whether the rescission of the release should be ad}udged and whether
the party asserting the claim for which the release wvas given 1s
otherwise entitled to judgmenrt upon the claim. If the party asserting
the claim is not entitled to rescission of the release, ‘the release
shall be accorded such effect as it mey be entitled to s a defense

to the claim, If the party asserting the claim is entiifled to

resciesion of the relesse, rescission of the releese shall be
adjudged, and the release shall be accorded no effect ad a defense
to the claim, but whether cr not the party asserting thg clalm recovers

8 judgment thereon, a separate judgment shall be en‘bere% in faver of

the party who plesded or introduced the release in the a'gmunt of the
value of any benefits which were conferred by said partaf upon the
party asserting the claim in exchange for the release, s
Comment: Subparagraph “1" of thie proposed section (based on

Section 112-g of the N.Y. Civil Practice Act) is intended to do away
with the requirement, now applicable in actions to enforce an ;
out-of-court rescission, that the rescinding party give notice of :
rescission and make an offer to restore prior to commencement of the :!
action.
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Subparagraph "2" mekes applicable in all rescission actions,
whether formally denominated legel or equiteble, the equitable
standard of leches and the equitable technique of the conditional
decree to assure that the status quo is re-established. -

Subparagraph "3" authorizes conditional judgments where necessary
to relnstate the status quo.

Subparagraph "h" authorizes a party asserting & claim to which a
release has been pleaded to assert in the same action a2 claim for
rescission of the release and provides that in sﬁch & case, shouid
rescission of the release be granted, & judgment should be entered
for the cther party for the restoration of benefits paid for the
release.

A new Section 1692 should be added to the Civil Code, reading as
follows:

Where a party ir an action or by way of defense, counterclaim
or reply seeks to have the rescission of a contract adjudged, any
party shall be entitled to a Jury trial upon the issues so raised.”

Comment : This proposed section is intended to assure to each
party to an action vhere rescission is sought a right tc a hury trial.
Section 338 of the Code of Civil Procedure should be amended to read
as follows:

"Within three years:

1. An action upon a 1iability created by statute, other then a
penalty or forfeiture.

2. An action for trespass upon or injury to real property.

3. An action for taking, detalning, or injuring any goods, or
chattels, including actlons for the specific recovery of personal

property.
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k. An action for relief on the ground of fraud or misteke.

The cause of action in such case not to be deemed to have accrued
until the discovery, by the aggrieved party, of the facts constituting
the fraud or mistake.

5. An action upon a bond of a public official except any cause
of action based on frauvd or embezzlement is not to be deemad to have
accrued until the discovery, by the aggrieved party or his egent, of
the facts constituting said cause of action upon the bond.

6. An action against a notary public on his bond or in his
official capacity except that any cause of action based ocn malfeasance
or misfeasance is not deemed to have accrued umtil discovery, by the
aggrieved party or his agent, of the facts oonstituting said cause of
action; provided, that any action based on malfessance or misfeasance
shall Ve commenced within one year from discovery, by the aggrieved
party or his agent, of the facts constituting sald cause of action or
within three years from the performance of the notarial act giving
rise to sald action, vhickever is later; and provided further, that
any action sgainst a notary public on his bond or in his offical
capacity must be commenced within six years.

T- An action to have the rescission of a contract adjudged end

to recover for benefits conferred pursuant to sald contract, whether

such relief would have formerly been dencminated legal or equitable

and whether the party seeking to have the rescission adjudged seeks

specific restitution of benefits conferred or their value, Where the

ground for rescission is frauwd, or mistake, the cause of action to have

a rescission adjudged shall not be deemed to have accrued until the

Giscovery, by the aggrieved party, of the facts oconstituting the fraud

or mistake.
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Comment: 'This proposal 1s intended t¢ establish a uniform statute
of limitationsg in actions for rescission. The provision respecting the
accrual of the cause of action for rescission for fraud or mistake is
intended to conform thir iimitation period to that provided by Code of
Civil Procedure § 338(4) for other actions for relief on the grounds
of frewl or mistake. The time of accrual with respect to other grounds
will be governed by the general rule elsborated by the courts that the
cause of actions accrues as goon as an action might be brought. For
example, & cause of action for rescission of a contract for breach
would accrue, just as would an action for compensatory damsges for
breech, at the time of the bdreach.

Section 537(1) of the Code of Civil Procedure should be amended to read
as follows:

"l. In an actior upon a contyract, express or implied, for the
direct payment of momey, where the contraet is made or is payable in
this State, and is not secured by any mortgage, deed of trust or lien
upon real or personal property, or any pledge of personal property,
or, if originally 80 secured, such security has, without any act of the
plaintiff, or the person to whom the security was given, become value-
less; provided, that an action upon any liability, existing under the
laws of this State, of a spouse, relative or kindred, for the support,
maintenance, care or necessaries furnished to the other spouse, or

other relatives or kindred and an action to have the rescission of a

contract adjudged and to recover a money Judgment for the value of

benefits conferred under such contract, whether such relief would

formerly have been denominated legal or eguliteble, shall be deemed
to be an action upon an implied contract within the term as used
throughout all subdivisions of this secf.ion."
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Coment: The purpose of this proposed change is to make it clesar
that a party seeking to rescind a contract and to recover a money
Judgment may have the provisional remedy of attachment in ell
circumstances where such remedy would be available to a party asserting
a clainm to enforce a contract.

Section B27{1) of the Code of Civil Procedure should be amended as
follows:

"l. Contracts, express or implied; provided, that sn action to

bave the rescissiom of a cantract adjudged, whether such relief would

have
formerly /been denominated legal or equitable, shall be deemed to be

an action upon an implied contract within that texm as used in this

subdivision of this section.™

Compent: The purpose of this proposed change is to make it clear
that unrelated contract and quasi-contract claims may be joined with
claims for rescission whether the claim for rescission would formerly
have been dencmineted legal or equiteble.

Section 112{a} of the Code of Civil Frocedure should be amended as
follows: |

"In all cases at law in which the demand, exclusive of interest,
or the value of the property in controversy, smounts to five hundred
acllars ($500) or less, except cases at law which involve the title or
possession of real estate or the legality of any tax, impost, assessment,
toll or municipal fine, or actions for the rescission of a contract;"

Comment: Under the provisions of Code of Civil Procedure § 89(c)
the municipel courts have jurisdiction of actions to cancel or rescind
& contract when such relief is scught in connectlion with an action to

recover money not exceeding $3,000 or property not exceeding a value




of $3,000, iUnder the provisions of Code of Civil Procedure § 112(a)
the justice courts have concuwrrent jurisdiction over actions to
enforce a resciesion (i.e., an action formally dencminsted legal)

when such action is brought to recover money not exceeding $500 or
property, other than real estate of a value not exceeding $500.

The proposed change would divest the Jjustice courts of this concurrent

Jurisdiction which depends upor whether the action be denominated legal

or eguiteble.




FOOUTROTES

1. It ig essential to recopgnize that resclssion is & commodious
remedy available to redress various wrongs which, generically, are sharply
distinguishable each from the others. Rescission by agreement, for instance,
is contractusl in nature. An action to enforce such an agreement or to
procure & decree of rescission because of such an agreement is, in essence,
an action to enforce a contract which presumsbly would be enforceable at
least by an action for damages for breach pursuant t¢ general contract
principles wholly regardless of the code provisions respecting rescission.
Rescission upon failure of consideration includes cases where there is a
breach (so that rescission is a mode of cbtaining restitutionary damages
as an alternative to compensatory damages) as well as cases where the
failure of consideration results from such factors as impossidility (so
that rescission is the only mode of redress available to the aggi'ieved
party). Rescission for mistaie, duress, menace or undue influence, by
contrast, ie a remedy by means of vhich a party may be relieved of the
burdens and may procure restitutionary redress respecting & contract which
was defective at its incept-ion because consent was not freely or knowlingly
given. Rescission for: illegality, finslly, is a remedy which ena.bleﬁ a8
party, in the circumstances specified, to procure restitutionary relief
wlth respect to a contract vhich was never enforceable at all.

2. E.g., Philpott v. Superior Court, 1 Cel.2d 512, 36 P.2d 635 (1934);
McCall v, Superior Court, 1 Cal.2d 527, 36 P.2d 642 (193l+_).

3. E.g., Wendling Lumber Co. v. Glemwood Lumber Co., 153 Cal. kii,

% Pac. 1029 (1908). |

4. E.g., Mcleese v. McNeese, 190 Cal. k02, 213 Pac. 36 (1923); cof.

Alder v, Drudis, 30 Cal.2d 372, 182 P.2d 195 (1947).
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5. E.g., Bwpire Investment Co. v. Mort, 171 Cal. 336, 153 Pac. 236
(1915); Comnolly v. Hingley, 82 Cal. 6k2, 23 Pac. 273 (1890).

€. E.g., Blamik v. Small Farms Improvement Co., 181 cal. 379, 18%
Pac. 661 (1919).

7. E.g., Philpoti v, Superior Court, supra, note 2.

8. B.g., Fairbairn v. Baton, 6 Cal. App.2d 26k, 43 P.2d 1113 (1935).

9. E.g., Rocha v.Rocha, 197 Cal. 396, 2k0 Pac. 1010 (1925); Fairbairn
v. Baton, supra, note 8; cf. C. C. § 3k12.

i0. E.g., More v. More, 133 Cal, 489, 65 Pac. 1044 (1901); Walsh v.
Mejors, !+ Cel.2a 384, 49 P.2d 598 (1935). CE. Cel. Civ. Code § 3412,

11l. At the request of the Commission, the de'ba.il:; of the avthor's
historicel study of the separate developments of the law and equity reacission
concepbs are excluded from this report. The development respecting fraud
and mistake will be briefly smmm'ized without extended discuseion of the
case materisls as illiuetrative.

12. 8 Holdavorth, History of English Law 67, et seq. {1926).

13. 5 Holdsworth, supra, note 12, st 292, 326, 328.

1%. 1 Pomercy, Equity Jurisprudence, § 115 (5th ed. 1941); McClintock,
Equity (Harnbook Series 1948).

15. Astley v. Reynalds, 2 Str. 915 (1731); Attorney Genmeral v. Perry,
2 Comyns Rep. 481 (1733); Homsn v. Shee, 2 Bsp. 522 (1797). See generally,
Jackson, History of Quasi-Contract §§ 18, 21, 22(3) (1936).

16. Tomkins v. Bernet, 1 Salk, 22 (1693). See 8 Holdsworth, supra,
note 12, at 94; Jackson, supra note 15, at Th.

17. E.gs, Boonel v. Foulke, 2 5id, & (1657). See Jackson, supra,
note 15, at 58,
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18. E.g., Cory v. Hotailing, 1 Hill 311 (N,Y. 3841). As late as 1908
the California Supreme Court referred to a contract procured by fraud as
void, but this was merely an artless use of words rather than a confusion
as to the theory upon vhich relief wes granted as the court's opinion on
rehearing shows. Wendling Lumber Co. v. Glenwood Lumber Co., supra, note 3.

19. E.g., Bimeads v. Newman, 1 B, & C, 418 (1823). cCompare Clerke v.
Dickson, E.B. & E. 148 (1858) (relief in assumpsit not available when
plaintiff bas not rescinded by tendering a return of what he received).

20. See generally, Harxrison, The First Half Century of the California

Civil Code, 10 Cal. L. Rev. 185 (1922).

2. stat. 1931, ¢h. 1070.

22, stat. 1953, Ch. 588.

23. See Smith v. Bromley, 2 Doug. 696 (¥.P., 1760); Clarke v. Shee,
1 Cowp. 197 (K.B., 1T74); Wade, Rescission of Benefits Acquired Through

Illegal Transactions, 95 Pa. L. Rev. 261 {1947).

2h. Calif. Const., Art. I § 7.

25. See, e.g., Ripling v. Superior Court, 112 Cal. App.2d 399, 4oz,
24T P.2d 117, 119 (1952), where the court said that "the problem of right
to Jury trial must still be aporoached in the context of 1850 common law
pleading.” See also Ito v. Watanabe, 213 Cal. 487, 2 p.2d 799 (1931);
Philpott v. Superior Court, supra, note 2.

26. Pank of Americe Netional Trust & Savings Association v. Greenbach,
98 cal. App.2d 220, 219 P.2d 8ik (1950); cf. Ito v. Watanabe, supre, note 25;
Lawrence v. Ducommun, 1h Cal. App.2d 395, 58 p.2d Lo7 (1936).

27. Ito v. Watanade, supra, note 25; Davie v. Security-First National
Bank of Los Angeles, 1 Cal.2d 541, 36 P.2d 649 (1934).

28. E.g., Roche v. Rocha, supra, note 9.
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29. E.g., Devis v. Security-First Net. Bank of Los Angeles, supra,
note 27.

30. Suprs, note 8.

31. Mesenburg v. Dunn, 125 Cal. 222, 57 Pac. 887 (1899) (rescinding
vendee of resl esiate permitted to proceed by way of an action to obteain a
reecission, thus deprivirg vendor of jury trial, though the only reliief
sought in addition to a money judgment was the superfluous cancellation
of a written contract of sale). See also Whittaker v. E. E. McCalla Co.,
127 Cal. App. 563, 16 P.2d 282 (1932); Ingalls v. Superior Court, 112 Cal.
App. 453, 9 P.2d 266 {1932); Jensen v. Harry H. Culver & Co., 127 Cal. App.
783, 15 P.2d 907 (1932); Freligh v. McOrew, 95 Cal. App. 251, 272 Pac. T9L
{1929}, =211 of which suggest the unrestricted availability of the action to
obtain e rescission.

32. E.g., Witkin, 1 Calif, Procedure, Actioné §§ 24,26, 29 (1954);
Koford, Rescissica at law and In Equity, 36 Cel. L. Rev. 606 (1948).

33. See, e.g., Lambertson v. Netional Investment & Finance co.,‘ 200
Iowa 527, 202 N.W. 119 {1925); Bailey v. B. Holding Co., 10 Lk N.J. Fe. 241,
144 atl. 870 (1929); True v. J. B. Deeds & Soms, 151 Tenn. 630, 271 S5.W.
41 (1924); Ammot. : 95 A.L.R. 1000 (1935). In Bngland, the courts of
equity have jurisdiction when fraud is alleged even though only a money
Judgment is sought. Hill v. Lane, L.R. 11 Eg. 225 (1870). The prevailing
rule in the United States, however, has been to the contrary. MeClintock,
supre, note 1k, § 50. |

34. For exemple, in Feary v. Gough, 61 cal. App.2d 778, 143 P.2d 711
(1943), plaintiff sought to charge the defepdant as an imvoluntary trustee
of one-half of a sum given by her hushband to the defendant out of commmity

property without the plaintiff’s consent. The court held that the cleim was
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in essence one for money had and received and that the prayer for that the
court decree a constructive trust, absent allegations indicaiing that the
legal remedy was inadequate, could not serve to convert the action into an
equitable one without the Jjurisdiction of the municipal court. See also
Mortimer v. Loynes, T4 Cal. App.2d 160, 168 p,24 481 {1946) (action for
frauvdulent profits of fidueiary in a specified sum, nc anclallary equitable
relief being required, must be viewed ss an action at law entitling
defendant to jury trial, though plaintiff prays that defendant be charged
8s a constructive trustee. 7

35. See, e.g., Matteson v. Vagoner, 147 Cal. 739, 82 Pac. k36 (1905);
Rocha v. Roché., ill'__tg_!‘&, note 9., In other conbexts the court has explicitly

recognized that the plaintiff ocught not to be able to deprive the defendant

of importent procedural protections by proceeding in equity rather than at

law. Indeed, 1t seems to have been this nction which led the court tc hold.
for so long a pericd that an offer of restoration was a condition to an
action to obtain a resciésion as well as to an a.cti;on to enforce a rescission.
See note 40, infra, and text thereto. Thus, in Kelley v. Owens, 120 Cal.
502, 47 Pac. 369, 371 (1898), the court said: "{The plaintiff] cannot, in

a plain case, escape the conseguences of a failure to himself take the
proper steps to rescind by simply casting his complaint in the mold of a
bill in equity to rescind.” See also, More v. More, suprs, note 10, at 65
Pac. 1046 where the court said that a court of equity "may refuse to exercise
the power, [to decree rescission] in certain cases, for failure of the
injured party to avail himself of his right to rescird [out of court]"” and
Crouch v. Wilson, 183 Cal. 576, 191 Pac. 916 (1920), in which a decree of
rescission was denied under circumstances where an out-of-court rescission
would have afforded adeguate relief, though not expressly on this ground.
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36. Supra, note 2.

37. E.g., Gould v. Cayuga County Neticnal Bank, 86 W.Y. 75 (1881).

38. GSee Restatement, Restitution § 65, (1937); Restatement, Contracts
§ 480 {(1932); e.g., Bell v. Anderson, Th wis. 638, 43 N.W. 666 (1889);
Southern Bldg. & Loan Ass'm v. Argo, 224 Ala. 611, 141 so. 545 (1932).

39. E.g., Allertor v. Allertom, 50 N.Y. 670 (1872); Lightner v.
Kernetz, 258 Mich., T4, 241 N.W. 8kl (1932); Jones v. McGonigle, 327 Mo. U457,
37 S.W.24 892 (1931).

Lo, See, e.g., Crouch v. Wilson, supra, note 35; California Farm &
Fruit Co. v. Schiappa-Pietra, 151 Cal. 732, 91 Pac. 593 {1907); Kelley v.
Owens, supra, note 35; Gifford v. Carvill, 29 Cal. 589 (1866). But cf.
More v. More, supra, note 10.

k1. The first indication that the supreme court was prepared to
ebandon the requirement of a pre-action offer to restore in actions to
obtain & rescission came in MeCall v. Superior Cowrt in which the cowrt
spoke critically of the cases failing to distinguish between the two types
of actions. Supra, note 2, at 1 Cal.2d 535, 36 P.2d 6i6. More recently,
in Siegar v. Odell, 18 Ccal.2d %09, 115 P.2d 977 {1944), the cowrt held,
without even referring to the contrary line of cases, that notice of
rezcission and en offer to restore are not necesssry in an action to obtain
a rescission. Same question has been raised whether King v. Mortimer, 37
cal.2d 430, 435, 233 P.2da 4, T (1951), in which the cowrt indicated (inter
alia) that plaintiffs seeking ancillary equiteble relief conjumctively with
reacisslon could not recover because their offer to rescind and restore was
not timely does not harken back to the clder California rule., That case,
however, need not be read as a rejection of the positive teaching of the

Odell decision. In the King case, the pleintiffs proceeded upon the thecry
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of a prior ocut-of-court rescissicn and e legal enforcement action in which
anclllary equitable relief was being requested as the Philpott cese, supra,
note 2, indicated it might be. Thus, plaintiffs specificelly alleged that
they had rescinded prior to dbringing the actiocn. Presumbely the plaintiff
adopted this alternative in the hope of avoiding the defense of laches
which would likely have foreclosed recovery if the action was couched as

one to obtain a rescission. In any event, the plaintiffs having relied om
their own attempt to rescind out of court, the fact that the court evaluated
the timeliness of this atiempt rather than the timeliness of the action
itself is hardly & definitive Indication that the court is prepared to
retreat from the position taken in the Odell case. Thet (Odell is still law
is Indicated, moreover, by the decision in Strain v. Security Title Ins. Co.,
12k cal. App.2d 195, 268 p.2d 167 (1954), in which the cowrt cited it in
emphasizing the breadth of the power possessed by & court in a proceeding
bistorically equitable to enter a condltionsl decres.

42. The most extensive judicial discussions of the situatione in
which a pre~action offer of restoration is unnecessaxy are contained in
dicta in Kelley v. Owens, supra, rote 35, and California Farm & Frult Co.
v. Schiappa-Pietra, supra, note 40, The following is the usual
classification: (1) Where the rescinding party will be entitled to keep
whet he has received whether he established a bagis for rescission or not.
See, €.8., Matteson v. Wagoner, Egggg,note 35 (plaintiff lender seeking to
rescind loan agreement need not offer to restore interest payments received
inasmuich as 1f basis for rescissicn is esteblished interest received can be
off-set against the judgment end if basis for rescission is not estahlished
plaintiff will be entitled to keep the interest pursuant to the agreement).

{2) Where the transaction is so complicated that an accounting is necessary
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to determine the amount which will be due to each party in order to
re-egtablish the stetus quo. See, e.g., Sutter Rr. Co. v. Baum, 66 Cal.
i, 4 Pac., 916 {188L); California Ferm & Fruit Co. v. Schiappa-Pietra,
supra, note 40. - (3) Where the thing received by the plaintiff is of no
value. See, e.g., Kelley v. Owens, supra, note 35. (L) Where, without
fault of the plaintiff, it became impossible for him to restore before he
discovered the ground for rescission. See, e.g., More v. More, supre,
note 10; Carruth v. Fritch, 36 Cal.2d L26, 224 f.ad 702 (1950) {offer to
restore money received for release of personal injwry claim induced by

fraud where money spent, zs defendant knew it would be, for medical

treatment before discovery of the fraud); Steglmore v. Vandeventer, 57 Cal.

App.2d 753, 135 P.2d 186 (1943); Ziller v. Milligan, 71 Cal. App. 617, 236
Pac. 349 (2925).

The cases holding that an offer to restore is excused heve also
held that & notice of rescission prior to suit is excused. E.g., Hartwig
v. Clark, 138 cal. 668, 72 Pac. 149 (1903); californis Farm & Fruit Co.
v. Schiappa-Pietra, supra, note 40. This is consistent with the general
rule in other Jurisdictions under which the requirement of notice is -
treated as being of a piece with the requirement of an offfer or tender of
restoration. See, e.g., Harding v. Olsen, 177 I1l. 298, 52 N.E, 482
(1898); Herbert v. Scenford, 12 Ind. 503 (1859), Parker v. Simpscn, 180
Mass. 334, 62 N.E, 501 (1902); Angel v. Columbia Canal Co., 69 Wash. 550,
125 Pac. 766 (1912). Accordingly, the reguirement of notice will be
treated berein as an aspect of the requirement of an offer to restore and
will not be separstely discussed.

L3. Cf. Pendell v. Warren, 101 Cal. App. LO7, 281 Pac. 658

(1929) (rescinding vendee liable for the use vdlue of trunk purchased




during time, beyond pertcd necessary to test it, dufihg which he had the
possession and use of it).

43a. See, €.8., Crouch v. Wilson, supra, note 35 (letter offering "to
rescind,” but without specific offer to restore, insufficient).

L. Patterson, Improvements in the Law of Restitution, 40 Cornell L.Q.
667 (1956).

45. Cal. Civ. Code § 3300. See generally, Restatement, Contracts § 329

(1932) and Californis Annotations thereto.

46. E.g., Alderson v. Houston, 154 Cal. 1, 96 Pac. 884 (1908).

47. E.g., Blair v. Brownstone 0il & Refining Co., 35 Cal. App. 394,
170 Pac. 160 (1917) {Upon repudiation by the owner of a contract to drill a
well, the contractor may recover the amount he had expended in part
performance and in preparing to perform); Grosse v, Petersen, 30 Cal. App.
482, 158 Pac. 511 {1916) (Upon breach by manufacturer of a contract to
manufacture soap to buyers' specificeticns buyer mey recover cost of
ingredients furnished by him to menufacturer less the amount received by
buyer on resale of socap manufactured and delivered to him under the contract).
See generally, Restatement, Contracts § 333 (1932), and California Annotations
thereto.

k8. Por instance, in Grosse v. Petersen, supra, note 45, plaintiff was
permitted to recover the cost to him of his part performance in supplying
ingredients to the defendant, without returning soap received under the
contract, the proceeds therefrom being off-set against plaintiff's recovery.
Hed the plaintiff proceeded by wey of a rescissicn, he would have recovered
the value {as {distinguished from the cost) of the ingredients delivered to
the defendant, but an off-set of the value of sosp delivered to the plaintiff

under the contract would not have heen appropriate. Plaintiff would not have
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prevailed unless he was able to prove that he had returned to the defendant
in specie the sozp received under the contrect. Compare Restatement,
Contracts § 333 (1932) with Restatement, Contracts, § 349 (1932).

Lg. Bee generally, Restatement, Contracts § 349 (1932).

50. 30 cal.2d 335, 182 P.2d 195 (1947).

51. Under the present code provisions the courts usualiy reach
substantially this result where the right to rescind is first asserted
defensively when the cther party brings an action on the contract. See
Boulevard Land Co. v. King, 125 Cal. App. 224, 13 p.2d 864 (1932); Elrod-Oas
Home Building Co. v. Mensor, 120 Cal. App. 485, 8 p.2d 171 (1932), See also
O'Meara v. Haiden, 2c4 cal. 354, 268 Pac. 334 (1928) {offer after answer
but before trial by rescinding party to restore consideration received is
timely offer %o rescind a release set up in answer as a defense to a claim
for uniiquidated dameges).. However, the result is usually supported on
the ground that the case falls within cne of the exceptions to the requirement
of a pre-action offer %o restore and there are some cases indicating that
such an offer of restoration is a condition to relief even where the right
to rescind is first asserted in a cross-camplaint to an action on the
contract. E.g., Crouch v. Wilson, supra, note 35. Insofar as the danger
persists that a party who is sued on the contract may be precluded from
defending by way of rescission by hls failure to anticipste the other
party's action and offer restoration prior to its commencement, legislative
change, such as that here suggested, is patently necessary in the interest
of justice.

52. See, e.g., Campbell v. Kemnedy, 177 Cal. 430, 170 Pac. 1107 (1918);
Loud v. Luse, 214 cal. 10, 3 P.2d 542 (1931); Henry v. Phillips, 163 Cal.

135, 124 Pac. 837 (12912); C£. Dunn v. Stringer, 41 Cal. App.2d 638, 107
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P.2d 111 (1940). There is also authority for the use of such & conditional
Judgment where the plaintiff rescinds out of cowrt by a coniitional offer
to restore and, upon the defendant's refusal to accept the offer, brings an
enforcement action at law., See, €.Z., Colin v. Studebaker Bros. Co., 175
Cal. 395, 165 Pac. 1009 {1917). TYet, the California courts in view of the
provisions of Cel. Civ. Code § 1691, have consistently refrained from using
the conditionsl Jjudgment as a technique for protecting the defendant, yet
enabling the pleintiff to recover in an sction at law withoubt a prior offer
to restore. E.g., Crouch v. Wilsgon, supra, note 35.

53. It has often been stated the courts of law cannot enter conditicnal
Judgments. See, e.g., Note, 29 Cal. L. Rev., 792 (1929); Restatement,
Contracts § 481, Comment e (1932); Restatement, Restitution § 65, Comment 4
(1937). Yet, there is historical precedent for conditicnal judgments at
law. The judgment in the action of detinue was aslways in the slternative,
for goods or their value. See Martin, Civil Procedure at Common Law § 85
(1905). And in at least one early case it was assumed that a common law
court possessed inherent power to make itas judgment conditional, Sturlyn
v. Albany, Cro. Eliz. 67 (1587).

Sk. E.g., Bentley v. Hurlburt, 153 Cel. 796, 96 Pac. 890 (1908)
(remittitur).

55. Recently, the legislature of New York, on the recommendation of
the New York lLaw Revision Commission (1946 Report, N.Y. Law Revision Comm'n
35), resclved the problem of confusing and inequitable distinctions between
the restoration requirement in actions at law and in equity Ly enacting
the following yrovision:

A party who has received benefits by resson of a

transaction voidable because of frauwd, misrepresentation,
mistake, duress, infancy or incompetentcy, and wvho,
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in an action or proceeding or by way of defense

or counter claim, seeks rescission, restitutiocn

or other relief, whether formerly dencminated legal
or equitable, dependent upon a determination that
such transaction was voidable, shall not be denied
relief bvecause of a fallure to tender hefore
Judgment restoration of such benefits; but the court
mzy make a tender of restoration a condition of its
judgment. N.Y. Civil Prac. Act. § 112-g (19U6).

56. The following cases, which are discussed in Patterson, Restoration

of Benefits Received by One Entitled %o Avoid a Traneacticn, 1946 Report,

N.Y. Law Revision Conm'n 41, 48, all indicate that a court of law may enter
a conditionel judgment to assure restoration in a rescission action:

George v. Broden, 70 Pa. 56 (1871); Lekovie v. Campbell, 225 Mich. 1, 195
N.W. 798 (1923); Minnehecma Oil Co, v. Florence, 92 Gkla. 17, 217 Pac. 443
(1923); Cain v. Norman, 140 Wash. 31, 248 Pac. 71 (1926). The sbove-cited
study by Professor Patterson, undertaken st {he reguest of the New York

Law Revision Commission, contains an extended snelysis of the law respecting
restoration of benefits in rescission actions and has been extremely useful
in the preperation of this part of this report. See also Colin v. Studebaker,
supra, note 52, which indicates that a California couwrt may enter a
conditional judgment in & legal action to enforce a resclssion where the
regeinding party mede a pre-action offer to restore vhich was rejected by
the other party.

57. In Alder v. Drudis, supre, note 50, the plaintiff was suing for
specific restitubtion of chattel glven to defendant pursuant to a contract
the consideration for which had failed. The trial cowrt entered Judgment
for the return of the property although plaintiff had received and had
failed to offer to restore $5,000 under the contract. On appesl, the

court ruled that the judgment should have been made conditionsl upon the
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return by the plaintiff to the defendant of this sum. The court viewed
the action as one for restitution as an alternative remedy for breach
affording a remedy which "approximates that reached by rescission.” Id.,
p. 202.

58. In Engle v. Farreil, 75 Cal. App.2& 612, 171 P.2d 588 (1946),
plaintiff vendee brought an acticn for money hed and received to enforce a
rescission of a land contract for fraud without having restored the deed to
the defendant or, so far ae the opinion discloses, having offered to restore
it. Judgment vms entered for the plalintiff on the verdict of the jury and
the court ordered a new trial conditionel upon the plaintiff tendering a
deed to the defendant within a time specified. The plaintiff complied and
the judgment wes affirmed on defendant's appesl. See Note, 35 Cal. L. Rev.
150 (1947).

59. Supra, note 42. Compare O'Meera v. Haiden, supra, note 51.

60. See Plotf v. Scmers, 282 App. Div. 798, 123 N.Y.s.2d 5 {1953).

61. Absent a specific statutory rule ctherwise providing, s statute
of limitations starts to run as soon as the cause of action accrues. ©See
Cal. Code Civ. Proc. § 312; lattin v. Gillette, 95 Cal. 317, 30 Pac. 545
(1892); 1 Witkin, calif, Procedure, Actions § 112 et seq. (1954).

62. Cal. CoBe Civ. Proc. § 338 (4); Redpath v. Aagaard, 217 Cal. 63,
16 p.2d 998 (1932).

63. Teback v. Greenberg, 108 Cal. App. 759, 292 Pac. 279 (1930) (fraud);
Rossi v. Jedlick, 115 Cal.App. 230, 1 P.2d 1065 (1931) (failure of
consideration due to supervening illegality); Richter v. Union Land & Stock
Co., 129 cal. 367, 62 Pac. 39 (1900) (failure of consideration due to treach).
But of. Thomas v. Pacific Beach Co.,115 Cal. 136, 46 Pac. 899 (1892).

6h. See 1 Witkin, Calif. Procedure, Actions § 141 (195h4).
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€5. Redpath v. Asgaard, supra, note 62; Toomey v. Toomey, 13 Cal.2d
317, 89 P.2d 634 (1939), Zakeession v. Zakaession, 70 Cal. App.2d 721, 161
P.2d 677 {1945). If the purpose of the action is to recover real property,
the five year statute, Cal, Code Civ. Proc. § 318, may apply. Murphy v.
Crovley, 140 Cal. 141, 73 Pac. 820 (1503).

66. The fact that the comtract provisions are generally applied
regerdless of the type of relief sought (See 1 Witkin, Cmlif. Procedures,
Actions § 114 (1954)) and the fact that rescission actions premised on
fraud ere classified as fraud actions rather than as within the residual
sectlion both suggest that the later alternative would be adopted.

67. Thomas v. Pacific Beach Co., supra, note 63; cf. Taback v.
Greenberg, supra, ncte 63; Rosel v. Jedlick, supra, note 63.

68. Estrado v. Alvarez, 38 cal.2d 386, 2h0 P.2d 278 (1952) (Complaint
showing long delay without allegation of facts sufficlent to excuse is
demursble, although nothing on the face of the complaint to show that
defendant was prejudiced). See alsc Clanton v. Clenton, 52 Cal. App.2d 550,
126 P.2d 639 (1942); King v. Los Angeles County Fair Ass'n, 70 Cal. App.2d
592, 161 P.2a 468 (1945); Ferguson v. Edgar, 178 cal. 17, 171 Pac. 1061
{1918). Compare Esan v. Briggs, 89 Cal. App.2d 427, 201 P.2d 25 (19LB);
Ulrich v. San Jacinto Estates, 109 Cal. App.2d 648, 24l P.2d 262 (1952).

69. E.g., McClelland v. Shaw, 23 Cal. App.2d 107, 72 P.2d 225 (1937);
Long v. Long, T6 Cal. App.2d 716, 173 P.2d 840 (19k6}.

70. Cal. Code Civ. Proc. § 537 {1) and (2).

71. McCell v. Superior Court, supra, note 2; Filipan v. Television
Mart, 105 Cal. App.23 404, 233 P.2d 926 {1951).

72. See, e.g., 5 Cel. Jur.2d, Attachment and Garnishment § 2%. Cf.

Stowe v. Matson, 9% Cal. App.2d 678, 211 P.2d 591 (1949),
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T3- MeCall v. Superior Court, supra, note 2.

Th. The criticel terms appearing in Cal. Code Civ. Proc. § 537,
respecting joinder, are the same as those sppearing in Cal. Code Civ. Proc.
§ 427, respecting attachment. Thus, the same distinctions between a quasi-
contractual action premised on an out-of-court rescission and an equitable
action to obtain a rescission must be drawm. Cf. McCall v. Superior Court,
supra, note 2,

75. Cal. Code Civ. Proc. § 427 (1) as it presently stands is a typical
code joinder provision. The trend toward an even wider permissive Joinder
of causes, sBo &s to facilitate the expeditious resolution of all matters
at issue between the parties is one of long standing (see, e.g., I1l. Rev.
Stat. {1937) ¢ 110 § 168; N.J. Comp. Stat. (2 Cum. Supp. 1911-1924) tit.
163 § 287, as amended, Laws, 1935, 339.) which received its grestest impetus
upon the adoption of Rule 18 of the Federal Rules of Civil Procedure in 1938
which authorizes joinder of "as many claims either legal or equitable or
both as...{a party] may have against an opposing party." This provision
has since been adopted in a number of states. See, e.g., Rule 18, Rules
of Civil Procedure for the Superior Courts of Arizona (Promulgated by the
Supreme Court of Arizons, Effective January 1, 1956). Experience with the
federal-type provision has been very satlsfactory to the courts and the bar.

76. The superior court, pursuant to Art. VI § 5 of the Constitution,
has residual original jurisdiction coverying all civil actions except those
respecting which jurisdiction has been conferred by the Legislature on
another court. None of the inferior courts have been given jurisdiction
over rescission actions involving controverted sums exceeding $3,000.

77. Cal. Code ¢iv. Proc. § 89(n).

78. (Cal. Code Civ. Proc. § 83.
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79, ¢al. tode of¥. Proc. § 112.

80. See Philpq?;&v. Superior Court, supre, note 2; Jensen v. Harry H.
Culver & Co., Eggggj‘noté 3.

81. See, e.g., Comment, 21 Cal. L. Rev. 130 (1933); Comment, 23 Cal.
L. Rev. 638 (1935).

82. See McCall v. Superior Court, suypra, note 2; Comment, 36 Cal. L.
Rev. 606, 617-19 (1948); Cf. Miller v. McLaglen, 82 Cal. App.2d 219, 186

P.2d 48 (1947). See generally, King, The Use of the Coammon Counts in

California, 1% So. Cal. L. Rev. 288 (1941).

83. Proposed statutory changes are indicated in this report (1) by
specifying code sections proposed to be repealed, (2) by setting out in full
proposed new sections and (3) by Betting out sections to be amended,
indicating proposed additions by underlining and proposed deletions by
striking over.

The author has not considered and expresses no opinion as to whether
all of the proposed changes could be achieved in a single enactment or
whether technical regquirements respecting the subject matter of single law
would necessitete more than one enactment in view of the diverse nature of

the procedural provisions respecting which changes are suggested.
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March 5, 1958
C Poasible Changes in Statutes

Proposed by Professor Sullivan

Professor Sullivan setas forth at Pages 25 through 33 of his study
suggested legisletion together with comments thereon. His f.:st proposal
is to repeal Bections 3406 through 3408 of the Civil Code. Hcwever, Section
3407 may embody & substantive rule of law which should be re‘bainéd. in the
new statute., It provides:

Reecission cannot be adjudged for mere mistake, unless the party

against whom it ie adjudged can be restored to substantlally the

game positicn as if the contract had not been made.

I suggest the following changes in Section 1689 of the Civil Code as
proposed by Professor Sullivan to be revised {changes from Professor
Sullivan'a proposed draft in strike-out and underline):

C 1689. The rescission of a contract may be adjudged, on application
of a party aggrieved, in the following cases only:

1. If the consent of the party reseinding seeking to rescind,
or of any party joinmtly contracting with him, was given
by mistake, or obtained through duress, menace, fraud, or
undue influence, exercised by or with the connivance of
the party as to whom he reseirds seeks rescission, or of
any other party to the contract jointly interested with
such party;

2. 1Ir, through the fault of the party as to whom he veseinds
seeks rescission, the cause for hls cbligation faile, in
vhole or in part;

FMHHR AR

5. By-eonpeni-of-all-the-ether-partiea. If all of the
parties to the contract have agreed to rescind it but a
party has falled to execute the sgreement;

FHRIHFH N
I suggest the following changes in Section 1691 as drafbed:

C 1. A party who in-a-eemplaini,-snsvwer-or-eross-ecaplaint,-o»
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c 5

by-way-of-replyy-as-provided-in-subparagraph-£iure-Yeef
thip-seetion asserts a clalm to have the rescission of a
contract adjudged, shall not be denied relief, whether
gBuch relief would have formerly been denominated legal
or equitsble, because of a fazilure before Jjudzment to
restore or to offer to restore the benefits received
under such contract, or to give notice of rescission to
the cther party.

The - eourb-may-refuge-te-adjvdga-a-resgeipgsion-of-the-sentraeh.
Rescission of a contract shall be denled if the claim for
rescission is not asserted prompily affer the discovery of
the facts which entitle the party to have-a seek rescission
adjudged and if such lack of promptness has been prejudicial
to the other party.

The court may make-a-tender-by-the-reseinding-parity-of
regteration-ef require a party in whose favor a rescission
iz adjudged to_restore the benefits received by him under
a the contract rescinded as a condition of a judgment of
rescission.

Where & release is pleaded in an answer to a claim esgerted
in a eecmpisini-eoy-eress-eempiainiy-er-ig-intredveed-an-a
géefepse-to-a-elain-apserted-in-a-esunbereiain vleading, the
party asserting the claim may serve and file e repay pleading
stating a claim to have the resclssion of the release 233131553:1.
1< such a »repiy pleading be served and filed asd-servedy the
court shall determine geparately, or shall require the jury
to render separate verdicts upon the questions whether the
reseisaion of the release should he udged and whether the
perty asserting the claim for which the relesse ie given is
otherwise entitled to judgment upon the claim 1f the party
asserting the claim is found not to be entitled to rescisaion
of the release, the release shall be accorded such effect as
it mey be entitled 1o s & defense to the ¢laim. If the party
asserting the claim is entitled to rescission of the release,
such rescission ef-the-velemge shall be edjudged, and the
release shall be accorded no effect as a defense to the claim.
Where the party asserting the claim recovers a Judgment
thereon, & separate judgment shall be emtered in favor of the
party who pleaded or introduced the release in the amount of
the value of any benefits which were conferred by said party
upon the party asserting the claim in exchange for the release.

I suggest the following chenges in Section 1692 as drafted:

1692. Where a party im to en action er-by-way-of-defense,

esunterelain-er-yeply secks to have the rescission of
a contract adjudged, any party shall be entitled to &
Jury triel upon the issues so raised.
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The Commission may wish to substitute for the revision of Section 338
of the Code of Civil Procedure by Professor Sullivan (p. 30) the following:
l. Add the following subparsgraph 3 to C.C.P. Sectiomn 337:

3. An action to have the rescission of a written conbract
adjudged and to recover for benefits conferred pursuant
to said contract, whether such relief would formerly
have been dencminated legal or eguitable and whether
the party seeking to have the rescission adjuldged seeks
specific restitution of the benefits conferred or their
valus., Where the ground for rescission is fravd or
misitake, the cause of action to have a rescission
adjudg=d shall not be deemed to have accrued uvntil the
aggriaved party discovered or should have dlscovered the
facts constituting the fraud or mistake.

2. Add a simiier subparagraph to C.C.P. Section 339, beginning as
follows:

3. An sction to have the rescisgion of a contract in writing
adjutsg2d and to recover, ete.

The Commissicn may wish to consider whether to add to the proposed
statute a provision along the following lines:

The changes made by this bill shall not be appliceble to or in any wise
prejudice or effect any action pending on the effective date hereof in any

of the courts of this State.
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FOLEY, HOAG & ELICT
10 Post Office Square
Boston 9 Telephone
Hibbard 2-1390

John R. MeDonough, Jr., Esquire
Bxecutive Secretary

Californis Lew Reviaicu C::mission
School of Law

Stanford, Callfornia

Dear John:

Thank you for your recent letter bringing me up to date on the
acticn thus far taken in comnection with my rescission study. I rxead with
greal interest the minutes of the Beptember 19 meeting of the Northern
Committee but delayed responding until I had time to cozment st lemgth.

As I view the probtlems invoived 1n this topic, they are
essentially proceduyal. Except for the minor (and inexplicable)
differences in the grounds for rescission predicated by Section 1689 on
the one hand and 3406 on the other, the same substantive requirements for
rescission prevail whether the relief is soughkt by wey of an out-of-court
rescission and an action ("at law") to enforce the out-of-court rescission,
or by wvay of a proceeding ("in equity") to obtain rescission. With minor
exceptions, the same basic facts - for exsmple, facts constituting frauvd -
would provide a basis for either mode of redress. Under either procedure,
mdue delay by the injured party will preclude relief. Under either
procedure, the sffect of the relief is to restore the status quo, the
injured party glving back vwhat he has received and recovering back that with
which he parted or its velue.

The only differences between the two modes of redress entail
conditions upon obtaining relief - vhether the aggrieved party must give
notice of rescisslion and offer with preecision to restore precisely vhat
the other party is entitled to before commencing his sction - and
ancillary matters of a procedural character such as whether jury triel is
available, whether attachment is svailable, what statute of limitatione
applies, and the like.

The principal) conclusion of my etudy was that under a unified

eivil procedure in which law and equity are merged, there is nelther a
logical nor a pragmatic reason for retaining two separate modes for
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obtaining rescissionary relief. The existing duality is nothlng more than
an anachronism resting entirely on the cutmoded historical distinotidn.
between lavw and equity. Moreover, the existing duality is not merely a
guaint but harmless reminfer of the old English law tradition - it is
productive of vast confusion, it results ir like cases being decided
differently depending upon which procedure is utilized, and 1t poses a
constant threat that unjust results may be reached in individuel cases
merely because a lawyer or a Jjudge was uneble to make his way success-
fully through the procedural maze,

The primary question, therefore, - snd one which it seems to me
the Commission must first decide - is whether the dual procedwres are to
be retained, or whether a unified procedure is to be adopted. And in my
view, this question admits only of cne answer - that soumd judiclal
sdministration necessitates an end t¢ the existing duality.

. Only sfter it has been determined that it is necessary to
substitute 2 unified procedure for the existing dusl procedure does it
- become pertinent to inguire how the particular procedural differences now
prevailing should be resolved, i.e. whethsr, for example, to elect for
the new procedure the statute of limitations now governing the "action at
law" to enforce a rescission or the statute now governing the "proceeding
in equity” to obtain a decree of rescission. And I would suggest that each
of these subsidiary guestlons, including that upon which Mr, Stanton wes
focused - respecting whether s pre-trisl notice and an offer to return what
has been recelved should be a condition to relief - should be considered
and passed upon separstely, sach upon its own merits.

In this connection, I would like to suggest that the "right" of
an aggrieved party, which Mr. Stanton suggests should be preserved, to
effect & unilateral out-of-court rescission is, realistically viewed,
hardly a right at all, but merely an obligation to take a specified formal
step -~ the sending of a formel notice of intent to rescind and a formal
offer to return what has been received - as a prereguisite to bringing sn
"action at law" a8 distinguished from & "bill in equity" to procure
rescigaicpary rellef,

I agee entirely that the statute should not be changed sc as to
necessitate litigation where litigation is not now necessary. Thua, if
the sggrieved party could persuade the other to participate in e mrtual
rescission, out of court, he should be free o do so. And under the changes
I have recommended, he would continue to be free to attempt to do this,
and to accomplish such & resolution if possiltle,

However, if the party in default does not sgree to rescind,
litigation is inevitably necessary if the eggrieved party is to have
relief. His right to rescind, then, is but a right to sue - the same
right he would have under the procedure which I have suggested. Indeed,
his present right is & more humble one than that which the new procedure
would afford since presently the right is conditioned upon his giving
notice and offering befare sult to restore the status guo. The concevt of
an "out-of-court rescission" developed initimlly as a fiction which

-
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Pacilitated rescissionary relief in courts of law which felt incapable of
entering conditional judgments. The plaintiff was afforded relief at law
only if he first made an out-of-court tender; and the tender requirement
was developed solely because the law couwrts felt incapable of entering an
order in the action conditioning relief upon such a tender, Where, as
under e unified civil action, any court may enter a conditional judgment,
the distinction between the two types of actions is nothing dut a relic.

Now it mey be that there is an indepenfent justification for
requiring a notice and offer bvefore an action is commenced, and, accordingly,
theat the new unified procedure should retain this reguirement, making it
applicable to all rescission actions. It has been arguesd, for example,
that such & requirement reduces the likelihood that litigation will be
necessary, lnasmuch a8 the prospective defendant, seeing that the injured
party is in earnest, may accept the offer, thus accomplishing a mutual
out-of -court rescission.

This contention, I am perscnally persusded, is litile more than
a specious raticnalization. I think we may depend on self-interest to
assure that rescinding plaintiffs will not resort to suit when their
cbjectives could be accomplished without sult, Just as we depend upon
plaintiffs asserting sll other kinds of ¢laims to pursue settlement
prospects on their own initiative. I don't see how we can assume the
rescinding plaintiff is any more likely to sue without first exploring
settlement prospects than is, for example, the plaintiff seeking
compensatory damages for breach of contract.

In my view, therefore, little or no good is derived from the
requirement of e formal notice and offer. On the cther hand, justice may
et times be frustrated by it, inasmuch as a party having a substantive
claim to relief may artlessly fail adequately to comply with the require-
ment, and then, if he sues "at la.w", may be precluded from recovering by
the technical defense.

It does not advance the argument, or serve to resolve the problem,
to say thet parties presently proceed on the assumption that they may
rescind out of couwrt. We would deprive an aggrieved party (and his
attorney) of nothing other than a certain amount of confusion and anxiety
if we told him he could procure judicial relief in a unified mrocedure
without first giving a formel out-of-couwrt notice of rescission and offer
to restore. He can accomplish this now, if he 1s careful to frame his
pleading in eguiteble terms end is willing to forego the procedural
advantages of the "legal” mode of redress. Similarly, the change wowld
work no hardship on the party defendemt. 1In all likelihood he will be
approached by the aggrieved party before suit, and will be afforded an
opportunity to effect a mutual rescission. Indeed, the likelihood of
settlement might be enhenced if the prospective defendant were appraached
informally, as he could be were formal notice not a prerequisite to reliilef,
rather than by being greeted with the presently requisite formml notice of
rescission and offer to restore which typicailly has all the earmarks of
the initial step in a lawsuit and which may thus serve to render the
proepective defendant’s positicn more rigid. And even if under the new
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procedure I have recommended the defendant were not approached before suit,
he would still be free, after suit began, to tender back all t/at he had
received {exactly as he would have to do were he willing to acnept the
formal notice of rescission which is now a prerequisite to suiy) and thus
to terminate the litigation at its inception.

The only thing of value of which the defendant would be deprived
by the new procedure is scmething which, in justice, he ocught not to have:
that is, the opportunity to win his law suit, though substantively he is
in the wrong, should the plaintiff’'s attorney stub his toe on the highly
technical requirements respecting notice and offer to restore which now
prevail.,

' My conclusion, then, is that the notice and offer to restore
which are requisites for an "out-of-court rescission” and an action to
enforce, are not conditions which ought to be carried over to the new
procedure. I would re-emphasize, however, that a contrary conclusion
would not vitiete the need for & new unified procedure. Even if it were
to be concluded that the requirement of s pre-trial notice and offer to
restore is a desirable cne, this conclusion does not militate against the
adoption of a single procedure. If it mekes sense to require & formal
notice of rescission and an offer to restore the status quo as a conditicm
to rescissicnary relief "at lew”, then it makes sense to require the same
a8 & condition to rescissionary reli.ef wholly regardless of the procedure
chosen to obtain relief. Under present law, distinctions are drewn not
on the basis of the nature of the underlylng claim, but entirely upon the
basis of the historic classification of the particular procedure chosen
as & vehicle for asserting the claim. This is an anachronism which, to
my mind, is utterly incapable of justification. Its sole conssquence is
confusion and differing results on like facts depending upon whether the
claim for relief is cast in "equitable” or "legal” form.

Mr. Stanton also raises the question whether there would be a
conflict between the amendmenta I have proposed and the Uhiform Sales Act.
I do not belleve that there would be.

Section 69(d} of the Sales Act authorizes a buyer, upen a breach
of warrenty, among other remedies, to

"rescind the contract to sell or the sale and refuse to
receive the goods or, if the goods have already been
received, return tham or offer to return them to the
seller and recaver the price or any part thereof which
has ’oeen paid.

The thrust of this provision is substantive, not procedural.
At common law there were confilcting decisions concerning whether a
btreach of warranty was a sufficlently material breaech to warrant rescission
as an alternative to an action for caompensatory damages for breach (see
Williston, Sales, Sec. 608a (Rev. Ed., 1958)). Section 69(d) mekes it
clear that rescission is availeble upon a breach of warranty.
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Scetion 69(2) also has substantive implications in that it
speaks of refusing to accept the goocde or of offering to retwrn them,
This necessity - restoration of the status quo - has always been a
substantive requisite to rescission whether at law or in equity.
Bection 69(d) simply reiterates this substantive reguirement. It does not
rurport to suggest the procedwral implemsntation - whether an offer to
return zust be made 'be:l.'ore ‘sult, or whether it is sufficient that the
Judgment be made conditional on return or an offer to return.

The question I have been concerned with in my study is not the
substantive question: whether resclssion shall be conditioned on ye-
esteblishment of the atatus quo. I don't think it has ever been suggested
by anyone that the aggrieved party ought to recover what he has given with-
out returning or offering to retwrn what he bhas received. The question
upon which I have focused is whether the aggrieved party must meke his
offer, in formal and precise terms, befors bringing his action, or whether
it is sufficient thet he mske his offer as a concomitant of his lew suit,
and that the decree or judgment in his favor be conditioned upon a tender
of whatever the court determines to be due,

Section 69(d), although not epecifically, may also imply that
the buyer must proceed in timely fashjon. This, of course, is also part
of the substantive law spplicable toc rescission, whether achieved in an
action at law or in equity.

In sum, the legiglative changes recommended in my study would not
alter or conflict with the provisions of Section 69(d) of the Sales Act,
but would simply mske it clear that the offer necessitated by that section
to return the goods would not be a procedural condition to the right to
bring an action for rescission but cnly a substantive condition to the
right, conferred by the section, to "recover the price or auy part thereof
whichk hag been paid”.

Section €5 of the Sales Act presents a somewhat more seriocus -
question. That section, dealing with the seller's remeady for breach of
the sales contract, states that:

"Where the goods have not heen delivered to the buyer,

and the buyer has repudiated the contract to sell or sale,
or has menifested his inability to perform his obligaticns
thereunder, or has commitied & material breach thereof, the
seller may totally rescind the contract or sale by glving
notice of his election so to do to the buyer."

This section, on its face, may seem to make notice s substantive
prerequisite to rescission by the seller for the buyer's breach, and, hence,
to be affected by the amendments suggested by my stuly. In fact, however,
the section is largely surplusege end 1s itself in confiict with other
settled principles of the lew of contract and sales. It does not make
the substantive right of the seller to be free of his chligetions under the
contract dependent upen the giving of notice.
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Section 65, it should be noted, is permissive in terms. It states that
the seller, in given circumstances, "may"” rescind upon giving notice,
By implication, it would seem, a seller could not regeind in the
designated situations without giving notice. However, the section deals
enly with cases "where the goods have not been delivered to the buyer' -
thet is, with situatiocns where the injured party - the seller - if he
wishes to treat the contract as being at an end, has no need to recover
anything from the party in default - the buyer - because the status quo
has not as yet been disturbed by a delivery of the goods to the buyer.

: In situations to which Section 65 might de applicable, therefore,
the seller, in addition to the "right to rescind", by giving notice,
conferred by Section 65, has two alternatives, one of which is the
equlvalent of rescission and which is not conditioned upon notice.

First, the seller may stand on the contract, treating the buyer
in default since the buyer has alresdy "repudisted” or committed a
"material breach", or "manifested his inability to perform". On this
choice, the gseller may sue for compensatory damages,

© Becondly, and of significance here, if the seller foes not
think that he can prove compensatory damages, he may simply refuse to
perform the contract without giving the btuyer any notice whatscever. If
the buyer should then sue for breach, the seller has s complete defense

in that the buyer -having "repudiated”, or "manifested his inability to
perform”, or "commitied o material breach” - has not fulfilled the implied
conditions to his right to recover on the contrect. See, Willlsten,
Sales, $§467, et seq. (Rev. Bd., 1948); Williston, Contracts, §§814, et
seq., Restatement, Contrects §§267, 274, 280, 3195, 367 et seq. In
substance, therefore, the seller's right, conferred by Section 65, to
“rescind” by giving notice, is the precise equivalent of his right to
refuse to proceed, even without giving notice, because of the buyer's
failuze to fulfill conditions to ithe seller's obligation. If the seller
is sued, he still must defend. And if he can show "repudiation”, or
"material breach” by the buyer or that the buyer has manifested his
"inability to perform", the defense is a complete cne whether or not
notice of reasclssion hag been given.

I recognize that were the changes in the rescission provisioms,
vhich I recommended, to be adcpted there would he a lack of gynthesis
between these provisions and Section 65, inasmuch as Section 65 does
contemplate an out-cf-court reaciesion accomplished by notice.
Accordingly, should the changes I have recommended be accepted, the ideal
solution might be to amend Section 65 Ly striking the phrase, "by
glving notice of his election soc to do to the buyer”. I did not recommend
this in my study, however, because I viewed Section 65 as an anomolous
provision heving no significant substantive effect even as the law now
stands, and because I do not feel that the Sales Act - which is replete
with anomolies end intermal inconsistencies such as that implicit in
Section 65 - should be dealt with piecemeal, perticulariy inasmuch as it
hes been the subject of extensive study in comnection with the proposed
Uniform Commercial Code recently adopted in Pennsylvania and Massachusetts,
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I hope that these observations may be of aid to you and to the
Commission, end I will be most interested to learn what action is finally
teken. Shouwld it seem expedlent, I would be pleased, of course, to make
the minor revisions in my study which you suggested earlier. Quite
frankly, however, I feel that there is iittle further than I can do,
either to claxrlify the ilssues, or by way of expressing my own views upon
theri, which would be of material aid to the Commission in considering and
passing upon the study topic invelved,

The most impertant question, as I have indicaled, would seem to
be whether the present dual rescission procedure is useful or meaningful.
It seems quite ¢lear to me that it is not, and that a single rescission

procedure should be substituted.

The subsidiary questions involve seperate determinations, with
respect to each of the procedural distinetions now prevailing, as to which
alternative - that now governing acticns. to enforce a rescissicn, or that
now governing actions to obtain a rescission - should be carried cver to
the new unitary rescission procedure. In my study, I have expressed my
view with respect to each of these subsidiary questions, and the reascns
for the views I have taken,

I look forwerd to hearing from you about whether there is any-
thing further that I can do.

Sincerely,
/8f Laxry
ILawrence A. Sullivan
LAS:gm
cc: Thomas E, Stanton, Jr., Esquire . Samuel D. Thurman, Esq_uire
Johnson & Stanton School of Law _
111 Subter Street Stanford, California

San Prancisco, California




