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Fach of you kg 2 copr of Frofossor Snllivaa's stoly ¢o
Crharmine waethor thn Civil Cols elr)d be apenied so az to provide
for A alngle mothod of procwring e resclssioo of & ecrbrast.
Faclova® are (1) coples o2 ihe zortioms of the minvtes of meetings
of the Woprthera Oortbtee held om Mey b, iy 26, and %eptesder 19,
IS5, rvalabing to this etudy: (2) & eopy of & letier yoeelved from
Frofessor Sulliven comenting on the matter discussed in the ninutes
of Jeptesber 19.

As the minutes of Septeaber 19 show, the Committee resched
scoething of an Lmpagse the last ¢time this metbor wes discussed.
How that the group has been sugmented it may bo posmible tc resolve
the imgesse. While I will endomvor to £ind tims to 4raft the statutory

" provisions referTed to on Fuge S5 of the Septesder 19 minutes, I sn

nct certain that I will be shle to do so befure the meeting. I
believe, bowever, timt even 4if I an wmable to do 8G, we can profitably
discuss the statute proposed Uy FProfessor Sulliven and the probles
set forth in the minntos of September 19th.

Reapectfully swimitted,

John R. Melanough, Jr.
Exesutive Secxrotary

JRM] 2




v
fom - we

R ¥

¥ o

C.

(C 34op-cy ™ -

Minutes of Meeting of Northern Committee September 19, 1957

STUDY NO. 23 - RESCISSION OF CONTRACTS

The Committee gave further consideration to Professor
Sullivan's study. The Committee discussed again whether a new
single rescission action should include a requirement that the
person desiring to rescind give prompt notice thereof to the other
party and offer to restore what he has received,

In the course of this discussion Mr. Stanton stated that
he has great doubt about the wisdom of‘Professor Sullivant's recom-
mendation that the present provision in California law for out-of-
court rescission be abolished. He stated that, in his opinion, the
law should continue to make it possible for a party desiring to
rescind a contract to do so without having to go to court to obtain
a decree of rescission in the event that the other party is not
willing to engage in a mutual rescission of the contract. He stated
that parties act at the present time on the assumption that a uni-
lateral out~-of-court rescission does terminate a contract and that
it is undesirable to create a situation in which a party must bring
a lawsuit to rescind a contract. Mr, Stanton suggested tﬁat the law
should either continue to provide for out-of-court rescission as an
alternative to bringing suit to obtain a rescission or that, if there
is to be but a single action; it should be an action to enforce an
out-of -court rescission rather than an action to obtain a decree of

rescission. Hé stated that as he sees the matter it is one of
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¢liminating the problems arising out of the duality of the existing
legal and equitable actions and that this could be done under either
of the alternatives which he suggested just as readily as by pro-
viding a single action to ob¥ain a decree of rescission.

Messrs. Thurman and McDonough questioned whether there is
any need to retain the out-of-court rescission, other than in the
form of a mutual rescission by the parties. They took the following
position:

A "unilateral out-of-court rescission” is legally meaningless
and will not preclude litigation except in the rare case

where the other party is willing to acquiesce in the “rescinding?
party's desires even though unwilling to state his acquiescence
and thus effect\a mutual rescission., A law suit is always
necessary when the person seeking rescission desires to get

back from the other party benefits conferred under the con-
tract. A suit is also necessary‘evén where no recovery is
sought against the other party if the person desiring to

rescind wishes to have his legal rights in the matter clearly
settled, If the other party announces his disagreement with

the rescinding party's assertion of his right to rescind, the
rescinding party is exposed to the possibility of a suit for

a breach of contract until the statute of limitations has run
despite the fact that he has announced that he has rescinded the
contract, If such a suit is brought, the defense will be those

acts of the plaintiff which were the grounds for the "unilateral

-ty
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out-of -court rescission™; nothing is added to this defense
by virtue of the fact that the defendant undertook to
effect an "out-of -court rescission™, Even if "out-of-
court fescission" is recognized, a rescinding party must,
to avdid the over-hanging risk of a breach of contract action,
bring an action to obtain rescission (if this is available as
an alternative remedy) or bring a declaratory judgment action
to put an end to his potential liability under the contract,
In either case, the plaintiffts rights will depend, not on
the fact that he has purportedly effected an "unilateral
out~of-court rescission"; but upen whether grounds for rescis-
sion of the contract in fact existed when he acted. Thus,
the "out-of-court rescigssion® is legally meaningless and need
not be retained as a part of our law,
Messrs. Thurman and McDonough were, therefore, of the opinion thgt
Professor Sullivan's recommendation to abolish out-of-court rescis-
sion and have a single action to obtain a decree of rescission is
the sound approach tc ending the existing duality in rescission
procedure.

It was decided that all concerned would give the matter
further consideration and that the Executive Secretary should attempt
to draft statutory provisions embodying both of the alternatives
suggested by Mr. Stanton in order to see whether it would be feasible
to enact either or both of them if the Commission were to decide

upon them,
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The study was continued on the agenda of the Committee for

further consideration at its next meeting.

Respectiully submitted,

John R. McDonough, Jr.
Executive Secretary
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Minutes of Meeting of Northern Committee July 26, 1957

STUDY HO. 23 - RESCISSION OF CONTRACTS

The Committee began but did not have time to complste its
consideration of Prcfessor Sullivan's study.

The Comumlttee tentatively agreed to recommend to the Comnission
that 1t recommend (1) that & eingle rescission action be established; (2) that
a right to jury trisl bve provided; (3) that attachment be made available and
(4) that euch an action be joinable with unrelated contract acticns.

The Committee was unable to agree whether the new procedure should
include a requirement thet the person desiring to rescind promptly give notice
thereof and offer to restore what he hes received. Mr. Stanton favors such a
requirement; Mr. Thurmen would make fallwe to give notice and offer to restore
a defense only when the other party has been prejudiced thereby.

Fo decision was reached with respect to what statute of limitations
should apply to the single rescission action or as to whether the justice court
should be given jurisdiction of rescission actions.

The statute proposed by Professor Suliivan was not discussed in
Respectfully submitted,

John R. McDonmough, Jr.
Executive Secretery




Minutes of Meeting of Northern Committee May L, 1957

STUDY NO. 23 - RESCISSION OF CONIRACTS

At the beginning of the discussion PFrofessor Lawrence Sullivan
distributed copieé of a lengthy outline of his proposed study on this subject.
He then outlined orally a number of the points covered in the outline. Seveiral
of these points were discussed at scme length. It was agreed that the members of
the Comitiee and the Executive Secretary would read and discuss Mr. Sullivan's
outline and that the Executive Secretary would then commmicate to him any
suggestion which we might have concerning the study. Mr. Sullivan expressed his
intention of completing the study at a relatively early date.

wBim
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FOLEY, HOAG & ELICT

10 Post Office Square

Boston 9 Telephone
HUbbard 2-1390

John R. Mcmnoush, Jr., Esq_uire
BExecutive Secretexy

Californis lLew Revislon Comepission
School of Law

Stanford, California

Dear Jol_m:

Thank you for your recent letter bringing me up to date on the
action thus far taken in connection with my rescission study, I read with
great interest the minutes of the September 19 meeting of the Northern
Committee but delayed responding until 1 had time to comment at length.

As I view the problems involved in this topic, they are
essentially procedural. Except for the minor (and inexplicable)
differences in the grounds for rescission predicated by Section 1689 on
the one hand end 3406 on the other, the seme substantive requirements for
rescission prevail whether the rellef is sought by wey of an out-of-court
rescisslon and an actlon ("at law") to enforce the out-of-court rescission,
or by way of & proceeding ("in equity") to obtain rescission. With minor
exceptions, the same bapic facts - for example, facts constituting fraud -
would provide s basis for either mole of redress. Under either procedure,
undue delay by the injured party will preclude relief. Under either
procedure, the effect of the relief is to restore the status quo, the
injured party giving back what he has recelived and recovering back that with
which he parted or its value.

The only differences between the two modes of redreps entail
conditions upon obteining relief - whether the aggrieved party must give
notice of rescission and offer with preclsion to restore precisely what
the other party is emtitled ‘o before cormencing his action - and
ancillary matters of a procedural character such as whether Jury trial is
availeble, whether attachment is availeble, what statute of limitaticns
applies, and the like.

The pﬁne:l.pal conclusion of my study was that under a unified

civil procedure in which law and equity are merged, there is neither e
logical nor e pragmetlc reason for retaining two separate modes for
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obtaining rescissionary relief. The existing duality iz nothing more than
an sanachronism resting entirely on the outmoded historical distinctidn.
between law and equity. Morecover, the existing duelity is not merely a
guaint but harmless reminder of the old English lew tradition - it is
productive of vast confusion, it results In like cases being decided
differently depending upon which procedure is utilized, and it poses a
constant threat that unjust results may be reached in individual cases
merely because e lawyer or a Judge was unable to make his wey success-
fully through the procedural maze.

The primary question, therefore, - and ocne vhich it seems to me
the Commission must first declde - is whether the dual procedures ere to
be retained, or wvhether a unified procedure is to be adopted. And in my
view, this question edmits only of cne answer - that sound judicial
adminigtration necesaitates en end to the existing duelity.

Only after it has been determined that it is necessary to
substitute a wnified procedure for the existing duel procedure does it
become pertinent to inquire how the particular procedural differences now
prevailing should be resolved, i.e. whether, for example, to elect for
the new procedure the statute of limitations now governing the "action at
lew" to enforce a rescission or the statute now governing the "proceeding
in equity"” to obtain a decree of repcispion. And I would suggest that each
of these subsidiary questions, ineluding that upon which Mr., Stanton was
focused - respecting whether a pre-trial notice and an offer to retwrn what
hes been received should be & condition to relief - should be considered
and passed upon separately, each upon its own merits.

In this connection, I would like to suggest that the "right" of
an aggrieved party, which Mr., Stanton suggests should be preserved, to
effect s unilateral out-of-court rescisslon is, reslistically viewed,
hardly a right at all, bul merely an obligation to take a specified formel
step - the sending of a formel notice of intent to resdcind and a formal
offer to retwrn what has been recelved - as a prerequisite to bringing an
"setion at law" as distinguished from & "bill in equity"” to procure
rescissionery rellef,

I ggree entirely that the statute should not be changed so as to
necessitate 1litigatlion where litigetion is not now necessary. Thus, if
the sggrieved party could persuade the other to participate in a mutual
rescission, out of court, he should be free to dc s0. And under the changes
- I heve recommended, he would continue to be free to attempt to do this,
and to accomplish such & resolution if possible.

However, if the party in default does not agree to rescing,
litigation is inevitably necessery if the aggrieved party is to have
relief. His right to rescind, then, is but a right to sue - the same
right he would have under the procedure which I have suggested. Indeed,
his present right is a more humble one than that which the new procedure
would afford since presently the right is conditioned upon his giving
notice and offeyring before suit 4o restore the status guo. The concept of
an "out-of-court rescission” developed initially as a fiction which
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facilitated rescissionary relief in courts of law which felt incapable of
entering conditional judgments. The plaintiff wee afforded relief et law
only if he first made an out-of-court tender; and the tender requirement
was developed solely because the law courts felt incepable of entering an
order in the actiorn conditioning relief upon such a tender. Where, as
under a unified civil action, any couwrt may enter & conditionel judgment,
the distinction between the two types of actiona is nothing but a relic.

Now it may be that there is an independent justification for
requiring e notice and offer before an action is commenced, and, accordingly,
that the new unified procedure should retain this requirement, making it
gpplicable to ell rescission acticns. It has been argued, for example,
thet such a requirement reduces the likelihood that litigation will be
necessary, inasmuch as the prospective defendant, seeing that the injured
party is in earnest, may zccept the offer, thus accomplishing a mutual
out-of-court rescission.

This contention, I am personally persuaded, is little more than
a specious rationalization. I think we may depend on self-interest to
agsure that rescinding plaintiffs will not resart to suit when their
objectives could be sccampliched without suit, just es we depend upon
plaintiffs asserting all other kinds of claims to pursue settlement
prospecte on their own initietive. I don't see how we cen assume the
rescinding plaintiff is sny more likely to sue without first exploring
setilement prospects than is, for exsmple, the plaintiff seeking
compensatory damages for breech of contract.

In my view, therefore, little or no good is derived from the
requirement of a formal notice and offer. On the other hand, justice may
at times be frustrated by ii, inasmuch as a party having a substantive
claim to relief may artlessly fail adequately t¢ comply with the require-
ment, and then, if he sues "mt law", may be precluded from recovering by
the technical defenge.

It does not advance the argument, or serve to resolve the problem,
to say that parties presently procesd on the assumption thet they may
rescind out of court. We would deprive an aggrieved party (and his
attorney) of nothing other than a certain amount of confusion and enxiety
if we told him he could procure judicial relief in a unified procedure
without first giving a formal out-of-court notice of rescission end offer
to restore. He can accomplish this now, if he is careful to freme his
pleading in equitable terms and is wllling to forego the procedursl
advantages of the “"legel" mode of redress. Similarly, the change would
work no hardship on the perty defendant. In all likelihood he will be
epproached by the aggrieved party before suit, and will be afforded an
opportunity to effect a mutual rescission. Indeed, the likelihood of
settliement might be enhanced if the prospective defendant were approached
informally, as he could be were formal notice not a prerequisite to relief,
rather than by being greeted with the presently requisite formal notice of
rescission and offer to restore which typically has all the earmarks of
the initial step in s lewsult and which mey thus serve to render the
- prospective defendant's position more rigid. And even if under the new
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procedure I have recommended the defendant were not approached before suit,
he would ptill be free, after sult began, to tender back all that he had
received (exactly ae he would have to do were he willing to accept the
formal notice of rescission which is now a prerequisite to sult) and thus
to terminefe the litigation at ite incepticn.

The only thing of value of which the defendant would be deprived
by the new procedure is something which, in justice, he ought not to have:
that is, the opportunity t¢ win his law suit, though substantively he is
in the wrong, should the plaintiff's attorney stub his toe on the highly
technical requirements respecting notice and offer to restore which now
prevail,

My conclusion, then, iz that the notlce and offer to restore
vhich are requisites for an "out-of-court rescission” and an action to
enforce, are not conditlons which ought to be carried over to the new
procedure, I would re-emphesize, however, that a contrary conclusion
would not vitiate the need for a new unified procedure. Even if it were
Yo be concluded that the requirement of a pre-trizl notice and offer to
restore is a desirable one, this conclusion does not militate against the
adoption of a single procedure. If it makes sense to regquire a formal
notice of reecission and an offer to restore the etatus quo as a condition
to resclssionary relief "at law”, then it makes sense to require the same
a8 & condition to rescissionary relief wholly regardless of the procedure
chosen to obtain relief. Under present law, distinctions are drawn not
on the basis of the neture of the underlying claim, but entirely uwpon the
basis of the historic classification of the particular procedure chcsen
as a vehicle for asserting the claim, This is an enachronism which, to
my mind, 1s utterly incapeble of Justificaticn. Itas sole consequence is
confusion and differing results on like facts depending upon whether the
claim for relief is cast in "equitable" or "legal" form.

Mr, Stanton also raises the guestion whether there would be a
conflict between the amendments I have proposed and the Uniform Seles Act.
I do not believe that there would be,

Section 69(d) of the Seles Act authorizes a buyer, upon a breach
of warranty, among other remedles, to:

"rescind the contract to sell or the sale snd refuse to
recelve the goods or, if the goods have already been
received, return them ar offer to return them to the
seller and recover the price or any part thereof which
has been paid."

The thrust of this provision is substantive, not procedural.
At common law there were conflicting decisions concerning whether a
breach of warranty was a sufficiently material breach to warrant rescission
e an alternative to an action for compensatory damages for breach (see
Williston, Sales, Sec. 608a (Rev, Ed., 1958)}). BSectien 69(d) makes it
clear that rescission is gvailable upon a breach of warranty.
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Section 65(d) also has substantive lmplications in that it
speaks of refusing to eccept the goods or of offering to return them.
This necessity - restoratiocn of the status quo - has always been a
substentive requisite to resclssion vwhether at law or in equity.
Section 69{(d) simply reiterstes this substantive requirement. It dces not
purport to suggest the procedural implementation - whether an offer to
retuzn must be made before suit, or whether it 1z sufficient that the
Judgment be made conditional on return or an offer to retwurn.

The question I have heen ccncerned with in my study is not the
substantive question: whether resclssion shall be conditiored on re-
establishment of the status quo. I don't think it has ever been suggested
by anyone that the aggrleved party ought to recover what he has given with-
out returning or offering to return whet he has received. The question
upon which I have focused ie whether the sggrieved party must make his
offer, in formal and precise terms, before bringing his action, or whether
it is sufficient that he meke his offer es a concomitant of his law suli,
and that the decree or judgment in hie favor be conditioned upon & tender
of whatever the court determines to be due.

Section 69(d), although not epecifically, may also imply that
the buyer must proceed in timely fashion. This, of course, is ailso part
of the substantive law epplicable to resclesion, whether achieved in an
action at law or in equity.

_ In sum, the legislative changes recommended in my study would not
alter or conflict with the provisions of Section 69{(d) of the Sales Act,
but would simply make it clear that the offer necessitated by that section
to return the goods would not be a procedural comdition to the right to
bring an action for rescissicn but only s substantive con@ition to the
right, conferred by the section, to "recover the price or any part thereof
vhich has been paid”.

Section 65 of the Sales Act presents a somewhat more sericus
question., That section, dealing with the seller's remedy for breach of
the sales contract, stetes that:

"Where the goods have not been delivered to the buyer,

and the buyer hes repudiated the contract to sell or sale,
or has manifested his inability to perform his obligations
thereunder, or has committed a material btaeach thereof, the
seller may totally rescind the contract or sale by giving
notice of his election 80 to do to the buyer."

This section, on ite face, may seem to make nctice a substentive
prerequisite to rescission by the seller for the buyer's breach, and, hence,
to be affected by the amendments suggested by my study. In fact, however,
the section is largely surplusege and is itself in conflict with other
settled principles of the law of contract and sales. It does not make
the substantive right of the seller to be free of his obligations under the

. contract dependent upon the glving of notice.
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Section 65, it should be noted, is permissive in terms. Tt states that
the seller, in given circumstances, "may"” rescind upon giving notice.

By implication, it would seem, a seller could not rescind in the
designated situatione without giving notice. However, the secticn deals
ounly with cases "where the goods have not been delivered to the buyer" -
that 1s, with situations where the injured party - the seller - if he
wishes tc treat the contract as being et an end, has nc need to recover
anything from the party in default - the buyer - because the status quo
has not as yet been disturbed by a delivery of the goods to the buyer.

In situations to which Section 65 might be applicable, therefore,
the seller, in addition to the "right to rescind”, by giving notice,
conferred by Section 65, has two slternatives, one of which is the
equivalent of rescission and which is not corditioned upon notice.

First, the seller may stand on the contract, treating the buyer
in defeult since the buyer hes already "repudiated” or committed a
"material breach"”, cor "menifested his inability to perform”". On this
choice, the seller mey sue for compensatory damages.

Secondly, and of significance here, if the seller does not
think that he can prove compensatory damages, he mey simply refuse to
perform the contract without giving the buyer any notice vhatsoever. If
the buyer should then sue for breach, the ssller has a complete defense
in thet the buyer -having "repudiated"”, or "manifested his inability to
perform”, or "committed a material breach" -« has not fulfilled the implied
conditions to his right to recover on the contract. See, Williston,
Sales, §§U6T, et sed. (Rev. Bd., 1948); Williston, Contracte, §§814, et
seq., Restatement, Contracts §§267, 274, 280, 395, 3G7 et seq. In
substance, therefore, the seller's right, conferred by Section 65, to
"rescind” by giving notice, 1s the precise equivalent of his right to
refuse to proceed, even without giving notice, because of the buyer's
failure to fulfill conditions to the seller’s obligation. TIf the seller
is sued, he still must defend. And if he can show "repudiation"”, or
"materiel breach" by the buyer or that the buyer has manifested his
"ingbility to perform"”, the defense is & completes cne whether or not
notice of rescission has been given.

I recognize that were the changes in the rescission provisions,
which I recommended, to he adopted there would be a lack of synthesis
between these provisions end Section 65, inesmuch as Section 65 does
contémplate an out-of-court rescission accamplished by notice.
Accordingly, should the changes I have recommended be accepted, the ideel
solution might be to amend Section 65 by striking the phrase, "by
glving notice of his election so0 to do to the buyer". I did not recommend
this in my study, however, because I viewed Section 65 as an anomclous
pravision having no significent substantive effect even ap the law now
stands, and because I do not feel that the Sales Act - which is replete
with ancmolies and internal inconsistenciers such as that implicit in
Section 65 - should be dealt with pieceimeal, particularly inasmuch as it
has been the subject of extensive study in connection with the proposed
Uniform Commerciel Code recently zdopted in Pennsylvania and Massachusetts,
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I hope that these observations may be of aid to you and to the
Cammission, and I will be most interested to learn what action is finally
taken. Should it seem expedient, I would be pleased, of course, to make
the minor revisions in my study which you suggested earlier. GQuite
frankly, however, I feel that there is little further than I can do,
either to clarify the issues, or by way of expressing my own views upon
thery, which would be of material eid to the Commission in considering and
passing upon the study topic involved.

The most important question, as I have indicated, would seem to
be whether the present dual rescission procedure is useful or meaningful.
It seems quite clear to me that it is not, and that a single rescission
procedure should be substituted.

The subsidiary gquestions involve seperate determinations, with
respect to each of the procedural distinctions now prevailing, as to which
alternetive - that now governing actiong to enforce a resecission, or that
now governing actiocne to obtain & rescission - should be carried over to
the new unitary rescission procedure. In my study, I have expressed my
view with respect tc each of these subsidiary questions, andi the reasons
for the views I have {alen. ‘

I look forwerd to hearing fram you about whether there is any-
thing further that I can do.

Sincerely,
/8f larry
Lawrence A, Suliivan
IAS:gm
cc: Thomas E. Stanton, Jr., Esguire Samuel D. Thurman, Esquire
Johnson & Stanton School of Law
111 Sutter Street Stenford, California

San Franciseco, Californis
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