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Minutes of Meeting of August 2 and 3. 1957 

B. Study Mo. 24 -- Mortgages for Future Advances. The 

Cormn:!.ssion considered the Research Consultant' s report and the 

minutes of' the meeting of' the Northern Committee of May 4. 1957 

containing its recommendations on Study No. 24. The question 

whether any legislative changes in the law relating to mortgages of 

real property for future advances are necessary or desirable was 

discussed at some length. It was decided to request the research 

consultant, Professor Merryman. to send copies of' his study to a 

limited number of people working in the field of property security 

transactions with a request for an expression of their views con

cerningthe study and his conclusions and particularly requesting 

comment on the following questioas: 

1. Whether any change in the law relating to real pro

perty mortgages for future advances is desirable. 

2. Whether his interpretation of the meaning of Civil 

Code Sections 2974 and 2975 relating to personal property mortgages 

for future advances is correct. 

3. Whether the proposed repeal of Section 2974 and pro

posed revision of Section 2975 are sound. (In this connection 

Professor Merryman should be requested to submit as his draft the 

draft appearing in the minutes of the meeting of the Northern 

Committee) • 

4. Whether any other legislative change in the law 

relating to personal property mortgages for future advances is 

desirable. 

-11-
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Minutes of Meeting of August 2 and J, 1957 

Mr. K1eps raised p- question concerning footnote 44 of 

Professor Merryman's stud~which relates to Art. 9 of the Uniform 

Commercial Code. It was agreed that Professor Merryman should be 

asked to submit a brief. memorandum expanding on the point made 

in footnote 44. that the provisions of the Uniform Commercial Code 

relating to mortgages for future advances ought not to be adopted 

in California unless Art. 9 itself is adopted. 

Study No. 24 was re-referred to the Northern Corilmittee. 

to receive Professor Merryman's report on the matters stated above 

and take further action in light thereof. 

-12-
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Members 

Mr. Thomas E. Stanton, Jr. 
Mr. Bert W. Levit 
Mr. Samuel D. Thurman 

Mr. John Harold Swan 

MINUrES OF MEI!ll'ING 

OF 

NUR'll1EI1N COMMIi'rEE 

July 7, 1956 
San Francisco 

JUl 9 f9!6 

Research Consultants 

SWff -

Professor John H. Merryman 
Professor Lowell Turrentine 

Mr. John R. McDonough, Jr. 
Mrs. Virginia Nordby 

1956 9!'Ul7.i NO. 6 - MORl'GAGES FOR FUrURE ADVANCES 

The cOllllDittee discussed with Professor Merryman, the research 

consultant on ::'956 Study No.6, the general scope of the study. Professor 

Merryman reported that his preliminary study of the matter indicated that the 

present calUornia law respecting real property mortgages for future advances 

is well developed, sound, and in conformity with the general law on the 

subject. He reported that the same is true as to personal property mortgages 

save for certain problems created by Sections 2974 and 2975 of the Civil Code. 

c= He stated tftat he thought these latter code sections and the problems then present 

I 
J 
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should be thorol/ihly studied and that the sections should then be redrafted. 

Professor Merr,yman indicated his intention to discuss these problems with 

representatives of lending 1nBtitllt1ons and tarJllBrS' organizations (since 

livestock, crop, and tarm production mortgages are apparently importantly 

iIIvolved) . 

It was agreed that ProtessOZ' Ne1'ryzIIa.n should proceed along the lines 

indicated and prepare a report coverins the ground outlined ~ his discussion. 

BroDY NO. l. - RULE AGAINf!r SUSPENSION 

The committee discussed with Protessor Turrentine the repor!; which 

he had prell8.l'ed on this study. The cOllllllittee commended Pl"ofeseor Turrentine 

'foY' h::'s rep:Jrt ".nd determined to rec9lJllllSnd that the commission accept the 

:recommendations made therein, with the possible exception that it consider 

recom:ne!rling a statute relating to the period for which a private trust may 

be made nonterm1nable in the event that the rule prohibit1na: IlUSpension of the 

absolute power of al.ienation is repealed. 

The Executive Secretary was directed to prepare a draft report and 

l'eCOIIIIllends.tion ot the cOlllllission to the Legislature embodying Professor 

Turrentine's recommenaations and also to work with Professor Turrentine in 

attempting to draft a. statute relating to the duration of nonterniinabUity 

provisions in private trusts for the commission's consideration. 

The cOlllll1ttee al.so discussed whether a statute relating to the power 

of the trustee and al.l of the beneficiaries of a Private trust to terminate 

it should be recommended to forestal.l the possibility that the rule laid dmm 

in Estate of Wal.kerly and sacceeding cases might be followed even though the rl:le. 

-2-
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prohibiting suspension of the absolute power of alienation were repealed. 

The Elteoutive Seoretary was directe4 to draft a statute for this purpose 

for the commission's consideration. 

There beill8 no f'urther business, the meeting was adjourned. 

lie speotf\llly submitted., 

John R. MoDono\l8h, Jr. 
Elceoutive Secretary 
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MeIIlbers 

MINUl'ES OF MEEll'ING 

OF 

].By 4, 1957 
San Francisco 

~5/17/57 

staff 

Mr. Thoma.s E. stanton, Jr. 
Professor Samuel D. Thurman 

Mr. John R. McDonough, Jr. 

Sl'tm NO. 24 - MORl'GAGES FOR FU1'lJRE ADVAlfCES . 

The Committee discussed with Mr. Merryman his report, the recOlllJlen

dations made therein, and. the revision of Civil Code sections 2974 and 2975 

proposed by him. The Committee makes the following recamnendations: 

l,. That Mr. Merryman's stOOy be accepted and. approved for 

publication by the CommisSion. 

2 •. That the ColmDission determine whether a field study of reel 

property mortgages for future advances Bhould be mads for the purpose of 

determining whether the ComIIIission should recOlllDend to the Legislature: 

(a) That all advances be given the priority presently accorded 

oblisatory advances; 

(b) That all advances be given the priority presently accorded 

optional advances; or 
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Minutes ot Meeting ot Northern Committee *y 4, 1957 

(c) That it the present distinction between obliGatory 

and optional advances is retained, a mortgage tor future advances be 

required to state that advances to be made thereunder are obligatory 

in order to have the priority presently accorded to such advances. 

3. That the Commission determine whether a similar tield stud;y 

should be made with respect to personal property mortgages tor future ad.vlmces. 

4. That it no field study is undertaken the CCIQllission rec()lllDend no 

revision of existing law relating to mortgages tor future advances except the 

tollowing: 

(a) That CivU Code Section 2974 be repealed. 

(b) That CivU Code Section 2975 be revised to read 

as tolJ.ovs: * 
2975. Mortgages ot personal property or crops may 

be given to secure future advances. It the maximum amount to 

be secured is stated in the mortgage, the lien tor all advances 

to that amount, whether options.1 or obligatory, has the same 

priority as that originally established by the mortgage. It 

the maximum amount to be secured is not stated, the lien tor 

all optional advances made after actual notice of intervening 

liens is interior to them in priority. 

The stated maximum amount means the maximum amount 

secured at any one time, and does not include amounts already 

* The proposed revision is shown in strike-out and underline tollowing tbis 
statement ot Section 2975 as it would read it revised as recamnended. 

-2-



• 

c 

c 

c 

Minutes of MeetiIIg of Northern COlIIIII1ttee May 4, 1957 

underline: 

repaid or discharged. Repayment in full of amounts owing under 

the mortgage does not extiIlguish the mortgage. 

Necessary expenditures made by the mortgagee to preserve 

the security constitu:te liens having the S8IlIe priority as tbat 

originally established by the mortgage. 

Within the meaniIIg of this section, future advances means 

sums to be paid in the future by the mortgagee to the mortgagor or 

for his account pursuant to the terms of the mortgage. 

The following shows the revision of Section 2975 in str1ke~out and 

2975. A~BI9l"I;~ f.k>rtgages of personal property or crops 

ma;y be given to secure future advances. 'l;lle-"~-"-1I1iIIS 

'l;ha'l;-~-8e-ai9aa88a,-~~'I;WF.II-'I;ka'l;-aay-8&-.ai.,-.. 

taa.9'I;e4ae8 •• II-.. -e&·'sa'l;i .... 'I;aa'l;-aay-De-i&.~-lIa&.et~a'l; 

'l;e-'I;ke-_INI;'o-8f-8\lea-~e .. If the maximum amount 'l;ke 

l'~'I;-ef-w11i8l!.-'.-}n'8lIe.ea to be secured &)<-.aek is .tated in 

~ mortgage J i.-I!XJIl'.lIlIea-'I;lIeni&- ~wl!..'I;l!.eI'-'I;IIe-._'I;;I,o-8f -Ile&'l;1I 

iB-.aek-aae~'-er-8RY-J&P'I;-'I; .. P8eI-8e-~'eaal-y;I,'I;l!.,-8P-ee.lga'l;ePy 

~ea-'l;lle-.. ~e-el'-aliliisall~,-.aek-~e~~lIa&6.·'I;-'I;8-'I;IIe 

~8Vi.'8BB-ef-8e."eB.-a9ll,-2941r-296B,-2~-aaa-Q9ia-ef-'I;l!.e 

g,~i.-gelle~-BSall-9.-aaa-.8BB"'I;~e a ~ lien 

for all advances to thet amount, whether optional or o'bl.:l§ator:r, 

bas the same priority as u-eaeliallpu.ee-el-l'aa!l,-ene.',-s'I;a'l;as 

-3-
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Minutes ot: Meeting of Northern COIDIIl1 ttee MI.y 4, 1957 

aM.-S"MlltiBa-81llml-U that origiDe.lly established by the mortgage. 

11' the maximum amount to be secured. is not stated, the lien t:or 

all optional advances made after actual notice of: intervening liens 

is int:erior to them in prior1ty. 1;liepeey-Yi'liialiy-aM.-as-i'li-ay 

~8~8af'li8P-8~7-a8-s8eapi'liy-fa.-'liAe-p~~-af-~-swas7 

8HJeaii'liap88r-!Rde8'lieiBe8se8-aBi-891~sa'lii8R8r-ewiRg-ep-QW8-&p 

geeemiag-ewiRg-&p-QW8-'lik8P~P7-~-'li8-aaQ-iRel~-8~8k-eHPP88S8Q

BaKimYa-aaswa'li-wki8A-sRall-&e-eeasiQaPS4-eRly-as-a-liRi'li-af-'liks 

Q89'1i87-8aa7-&Kp8RQi'li~8,-iRia9'li84Re8888-aaQ-991isa'lii8Rs-'liAa'li-ay 

as 

The stated maximum amount llleans the JDElXimum aIIIOunt secured 

'likeP89y at any one time, and ~ not 'lie include nea-&s-ay-Aave 

exb'lieQ amounts already &H.-lIeeR repaid or discharged 'lik8PeuUP. 

Repayment in :I.'Ull of amounts owing under the lIIor'tgege does not 

extinguish the mortgage. A-A9p1;saae-8f-}i8l"8eaal-~ny-sp-8P8)l8 

8ka1l-al88-e8R8'1ii'li~t8-a-li8R-8P-8Re~aRe8-9f-p8Bk,-8ff8et7-s'liaVYB 

aBi-8taaQiR8-ell~-'li8-'li~-8s'lia91isksa-iRi'liially-8P-'like~8af'li8P 

8~a4-'lik8P89y,-as-s8a~'Iiy-f8P-'lik8-P~-8f-all-s~-sp 

~'li8-'liAa'li_ap8_R8e8s8apily~aaa_8P_~_9y_'liks_~88_ 

8~-a8si8A8,-:8P-~-a&iR'li8RaRa8-8P-pP8s8~a'liiQR-ef-'like-~8P'1iy, 

8P-aRY-pap'li-'lik8P88f,-4esa~ge4-iR-8~ga~sas8. 

Necessary expenditures made by the mortgagee to preserve 

the security constitute liens having the same priority as that 

origjnally established by the mortgage. 

-4-
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Minutes of Meeting of Northern Committee ~ 4, 1957 

Within the meaning of this section, future advances means 

sums to be paid in the future by the mortgagee to the mortgagor 

or for his account pursuant to the terms of the mortgage. 

-5-
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-Bill Tentatively Proposed by California 

. Law Revision;Coniin!sSton' to' be I·ritrOaGobd 

at 1959 Session of the Legislature. 

An Aot to repeal Seotion 2974 and to amend Section 2975 of 

the Civil Code. both relating to mortgages ot personal property 

to secure future advances. 

The people of the State of California do enaot as follows: 

SECTION 1. Section 2974 of the Civil Code is repealed. 

SEC. 2. Section 2975 of the C!vl1 Code is amended to read:* 

2975. Mortgages of personal property or crops may be 

given to secure future advances. If the maximum amount to be 

secured is stated in the mortgage, the lien tor all advances to 

that amount. whether optional or obligatory, has the same priority 

as that originally established by the mortgage. If the maximum 

C amount to be secured is not stated, the lien for all optional 

advances made after actual notice of intervening liens is interior 

to them in priority. 

c 

1be s ta ted maximum amount me ans the maximum. amount 

seoured at anyone time, and does not include amounts already 

repaid or discharged. Repayment in full of amounts owing under 

the mortgage does not extinguish the mortgage. 

Neoessary expend! tures made by the mortgagee to preserve 

the security constitute liens having the same priority as that 

originally established by the mortgage. 

Within the meaning of this section, future advances means 

sums to be paid in the future by the mortgagee to the mortgagor 

or for his account pursuant to the terms of the mortgage. 

*'fue proposed amendment of Civ1l Code Section 2975 is not shown 
in strikeout and underline as it would be in a bill introduced 
in the Legislature. 
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Law Offices of 

MORRISON, FOERSTER, HOLLOWAY, SHUMAN & CLARK 

Crocker Building 

San Francisco 4 

Professnr John H. Merryman 
c/o School of Law 
Stanford-University 
Stanford, California 

Dear Professor Merryman: 

Novamber 19, 1957 

As you know, copies of your study on optional advances in real 
and personal property mortgages were sent to all the banks in 
California by the California Bankers Association with the request 
that they study the question and advise the Association whether they 
favored a change in the statutes of California whereby optional 
future advances in mort~ges on real estate would be put on the same 
basis as optional future advances in personal property mortgages; 
speCifically, whether Sections 2974 and 2975, Civil Code, should be 
made to apply to real property mortgages. 

The Association to date has received answers-from sixteen banks, 
including several of the large metropolitan banks, and I have seen 
copies of the letters of counsel for the Bank of America and Security 
First National Bank of Los Angeles to you on the subject. 

The opinion is practically unanimous that so far as real estate 
mortgages are concerned there should be no change from the present 
rule and statutes; no bank favored making Sections 2974 and 2975 
Civil Code applicable to real property mortgages. Several banks ex
pressed the view that perhaps the subject should have further investi
gation, but no bank recommended any change for the present in the 
rules applicable to real estate mortgages. 

I am satisfied the views expressed by these sixteen banks repre
sent the views of our-banks at the present time; they came from both 
large and small banks, from those in the larger cities and from banks 
in the smaller communities. I am sure they represent the complete 
view at this moment. 

Yours very sincerely, 

/s/ J. F. Shuman 

JFS/cb J. F. Shuman 

------~--
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MemorandUll1 to Law Revision Commission 

Subject: Mortgages for Future Advances 

A. Revisions in the Study. 

1. The following footnote should be added at the point marked 2a in the 

attached copy of the study: 

28. Following the completion of this study the 1951 California 

Legislature enacted Chapter ll46, amending Code of Civil Procedure 

§ll88.1 by adding the following paragraph: 

A mortgage or deed of trust which would be prior to any of 
the liens provided for in this chapter to the extent of obligatory 
advances made thereunder in accordance with the commitment of the 
lender shall also be prior to the liens provided for in this 
chapter as to any other advances, secured by such mortgage or deed. 
of trust, which are used in payment of any claim of lien as 
provided for in this chapter, if any, which is recorded at the 
date or datell of such other advances and thereafter in the payment 
of all or any part of the costs of any work of improvement on the 
property which is subject to such mortgage or deed of trUst; 
provided, that the priority of such mortgage or deed of trust shall 
not exceed in total for both obligatory advances made in accordance 
with the commitment of the lender and other advances the amount of 
the original obligatory commitment of the lender as shown in said 
mortgage or deed of trust. 

This leg18lation l!ISkes mechanics I luns inferior to subsequent 

advances, whether optional or obligatory, if the ad'"rances are used 

to pay for construction or ~ovement of the property mortgaged. 

This is the only existing legislation specifically applicable to 

mortgages of real property to secure future advances. 

2. The following paragraph should be added to footnote 12: 

The 1951 amendment to the CalifOrnia Code of Civil Procedure, 

n. 28, supra, has created an important exception to this rule. 

-1-
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3. The same paragraph should be added to footnote 2J.. 

4. The following footnote should be added at the point marked 34& in 

the attached copy of the study: 

The 1957 BJnendment to Code of Civil Procedure §U88.l (see 

n. 2&, supra) has made this change by giving the mortgagee priority 

to the extent that the advances, even though optional, are used in 

improving the land. In commenting on this legislation a banking 

official has stated: "This rule seems fair since the hcl.der of 

the mechanic I s lien participates in the increased value of the 

property even though his participation is subject to that of the 

lender. " Letter of Sept. 4, 1957, from Kenneth M. Johnson, Vice

President and Counsel, Bank of America. Prior to this BJnendment 

the lienor, if' the advance were optional, would have had an 

interest which was not subject to that of the lender. 

5. The following footnote should be added at the point marked 43& in 

the attached copy of the study: 

43a. Copies of' this study were distributed to a number of qualified 

persons for their comments. They uniformly agreed with the 

conclusions here stated. At the eame time members of the California 

Bankers Association were asked by their Counsel, Mr. J. F. Shuman 

of the firm of Morrison, Foerster, Holloway, Shuman &: Clark, to 

examine this study and express their views concerning the desir

ability of extending the principle of Civil Code §§2974 and 2975 

to real property mortgages. In his letter of Nov. 19, 1957, Mr. 

Shuman reported that: "The opinion is practically unanimous ••• ; 

no bank favored making Sections 2974 and 2975 of the Civil Code 

applicable to real property mortgages. several banks expressed 

-2-
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the v1eu that perhaps the subject should have further 1rIVestigation, 

but no bank recCllll!Dellded. any change for the present •.•• or 

6. In footnote 44, delete the second. paragraph and. substitute the 

following: 

Article 9 of the uniform COIllIIlercial Code, dealing with 

cOllllllercial security transactions, includes tlfo sections (9-204 

and. 9-312) applicable to chattel security for future advances. 

Legislation based on Article 9 was before the 1957 Legislature 

(S.B. 14(2) but failed. to pass. It can be expected that similar 

bills will be introduced in the future. 

Because Article 9 embodies an integrated approach to security 

transactions different from that of the present California. law it 

seemed unwise to consider §§9-204 and 9-312 as possibJ.e models for 

revising §§2974 and 2975 of the Civil Code. Piecemeal adoption 

of bits and pieces of Article 9 would tend toward confusion, rather 

than clarity. See generally Alllerica.n Law Institute and. Natiooal. 

Conference of Commissioners on uniform sta.te Laws, Uniform 

Commercial code: F1na.l Text Edition, Art. 9 (1951); Cooper, New 

,Tines and. New Bottles: The Uniform Commercial Code and. the --- - ---
California. Law of Chattel Security, 'i!T So. Calif. L. Rev. 265 

(1954) • 

B. criticiSms of Proposed New Section 2975. 

1. COImD.ents on the statute have included serious doubts about the 

last paragraph (defining future advances) and queries whether 

any definition is need.ed. I recommend. that it be dropped, 

rather than try to meet the substantive objections to its present 

-3-
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f'orm. See letters from Johnson, Landels and Shuman. 

2. Smith, Richter and Corbin all believe there should be express 

reference in the statute to C.C. § 2941, giving the mortgagor 

a right to a discharge of the mortgage on demand after satisfaction. 

He had previously discussed this matter and decided. that no such 

reference was necessary. I now am inclined to go along vith these 

suggestions and suggest adding the following sentence to the second 

paragraph of the proposed statute: 

All such mortgages shall be discharged on demand of the 
mortgagor, in con£ormity \rith the provisions of Section 2941 of 
the Ci.vU Code. 

3. HhUe approving of the express provision that amounts spent by the 

mortgagee in order to preserve the security should be given 

priority Johnson, Shuman and Landels vish us to add that this 

should be so for interest also (it probably is under existing lav). 

They also argue that this priority should exist even i1' the total 

of principal, interest and expenditures to preserve the security 

exceeds the maximum amount stated in the mortgaGe. ',!bile this 

seems reasonable enough, the existing statutes make no such 

provision and there is no law on the SUbJect. I hesitate to adopt 

their suggestion even though I believe a. court confronting the 

problem would probably accept this view. It just does not seem 

to me to be within the scope of' the study. 

4. Corbin (see his letter) thinks the rewording too narrow in that it 

restricts operation ot the statute to loans to, and excludes 

advances made on behalf of, the mo~~or (for example, discharge 

of' an obligation collaterally owed to the mortgagee). I think he 

is right in saying that the former language of' 2975 was broad 
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enough to include such cases. The question is -..... hether the new 

l.a.IIgue.ge excludes them. I think not, as a legal. matter, and 

doubt that there really is a problem. This is !nforced to some 

extent by the language of the study which, I su:.pose, is 

legislative history if the statute is enacted. I refer to the 

statement on page 25 that ''This appears to conv. ,y the meaning 

of the first sentence of the statute in feller wcrds." 

5. On the whole there seems little question about tne desirability 

of repealing Section 2974. Only Smith opposes this, and I believe 

that whatever merit there is to his opposition is adequately met 

by incorporating express reference to Section 2941 concerning 

discharge. The letters from Corbin, Shuman and Landels contain 

statements illustrating varying degrees of concern about 

completely rewriting Section 2975 which, as they point out, has 

existed for a nUlllber of years without causing a great deal of 

litigation. To some extent their fears v:Ul be eased by the 

changes I have proposed in the statute. Beyond this it seems 

clear enough that nest f$vor the kind of wholesale revision we 

recOllllllend. 

-5-


