april 23, 1957

Memorandum No. 3

Subject: S.B. 36 (Effective date new
trial order)

As you know, we have been in communication with the State Bar for
scme time on this matter. The general state of affairs between us as of a
week ago is summarized in a memorandum which we prepared for the April meeting
of the Board of (Qovernors, a copy of which is attached.

on Saturday, April 20, I met with the Board of Governors in Los
Angeles and, with Chalrman Stanton's approval, proposed certain amendments to
S.B. 36, respensive to suggestiocns made by the CAJ. The Board approved the bill
ag proposed to be amended.

S.B. 36 has been amended and 1s set for hearing by the Bemate Judiclary
Comittee on April 29. The Commission will have the cpportunity to review these
amendments at the meeting this Fridey. I attach a d.ocment showing these
amendments -in strike-out and underline.

Respectfully submitied,

John R. McDonough, Jr.
Executive Secretary

att.




AMENDMENT OF S.B. 36

A motion for a new trial is determined within the
meaning of this section when, within the applicable 60-day
period, {1} an order ruling on the motion is first entered

in either the temporary or the permanent minutes, provided

that if the order is first entered in the temporary minutes
it is subsequently entered in the permanent minutes not later

than five davs after the expiration of such 60-day period or

{2} a written order ruling on the motion is signed by the

Judge, provided that the order is filed not later than five

days after the expiration of such 60-day period. Such determ-

ination shall be effective even though the order directs that

a written order be prepared, signed and filed.




April 11, 1957
Memorandum toc the Boerd of Governors

of the State Bar

Re: Senate Bill Fo. 36

We have received several commmications from the State Bar relating to
this matter, The first was a September 6, 1956 report of the CAJ relating to
a prior draft of a revision of Section 660 which the Commiseion had proposed.
In light of the ccmments of the CAJ the Commission revised the earlier draft to
the form in which the bill now appears.

Ve have a letter of Merch 25 from Mr. Hayes indicating that at ite
March meeting the Board of Governors approved certain views expressed by the
Southern Section of the CAJ. It is our belief that the Scuthern Section view
adopted by the Board of Governors was the view teken by thetSection of the first
statute proposed by the Comission and that the Board will, therefore, wish to
reconsider the matter.

We are also in receipt of a copy of a memcrandum to the Southern
Section of the CAJ dated Merch 13, 1957. This memorandum commente on the
revision of Code of Civil Procedure Section 660 which would be made by Senate
Bill Fo. 36. The memorandum states that the last sentence of our proposed
revision of Section 660, which reads "Such determination shall be effective even
though the crder directs that & written order be prepered, signed and filed",
is "apt to be somewhat of a trap for the unwary". We do -not know what the
writer of the memorandum hes ir mind in meking this statement. The last sentence

is added to meke it clear that in this respect the definitive event for purposes




8.B. 36

of Section 660 is to be different from the definitive event for purposes of
starting the time for the appreal to run under Rule 2(b) of the Rules on Appeal
vwhich provides "the date of entry of en sppealable order vwhich is entered in the
minutes shell be the date of its entry in the permenent minutes, unless such
minute order as entered expressly directs that a written order be prepared,
slgned and filed, in which case the date of entry shall be the date of filing
of the signed order". Since we are interested in having as eerly an event as
possible be a "determination" of the motion under Section 660 (whether this bde
the first entry in the temporary minutes as proposed by the Commission or entry
in the permenent minutes as proposed by owr research consultant and the Northern
Section of CAJ) differentiation of Section 660 from Rule 2(b) of the Rulee on
Appeal on this point is necessery.

We have reviewed the revision of the Commission's revision of Section
660 which i1s proposed in the CAJ memorandum of March 13. Our comments on it
are as follows:

(1) We think the term "any official minutes" is unclear., We know of
no stetute or decision referring to "official” minutes and we do not know
whether this means the temporary minutes kept by the courtroom clerk or the
permenent minutes kept in the county clerk's office or both.

(2) We do not understand the reason for the language "provided the
signing and filing of any written order directed in any such minute order is
filed on or before five (5) days after the expiration of such sixty (60) day
period". This is presumably related to the view stated earlier in the memorandum .
thet there is scme kind of "trap" involved in the revieion as we have drafted

it.




8.B. 36

(3) Ve are unable to see why a written order which has been signed by
the judge within the sixty-day period should have to be filed within five days
after the period expires. A signed order, which is routinely dated when signed,
should be a sufficiently definite and provable event to satisfy the need for
certainty; the condition subsequent of filing within five days in order to avoid
an automstic denial of the motion under Section 660 is, we think, considerebly
more of s "trap for the unwaryf' than anything which sppears in the Cozmissicn's
revisicn.

{L) We do not see how there could be eny basis for supposing that the
proposed revielon of Section 660 could have any effect wifh respect to when
the time for appeal begins to run. Qur proposed revisicn begins with the

language "s motion fér a new trial is determined within the meaning of this

section vhen, etc,” Moreover, the Commission’s reccumendation mekes it clear
that no effect with respect to appeal is intended.

It is our belief that the varioue proposals which have been made on thia=
matter by the Southern Section of CAJ have made a more compl_icated matter out
of the problem to which S.B. 36 is directed then is either necessary or
desirable., The problem is simple enough as we see it: to cleerly identify
as conetituting a "determination” of a motion for a new trial for the purpcse
of Section 660 relatively early events in the process of decision of the motion
which are capeble of proof by resort to a writiten record. The Commission gave
careful consid.erationlto the recommendation of its research consultant and of
the Northern Section of CAJ that these eventg be entry in the permsnent minutes
in the case of an oral order and filing in the case of a written order.
Undoubtedly a revision drafted in such terms would provide the maximm of

certainty in the matter. The Commission believed, however, that if the statute
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S.B., 36

were so drafted, there would arise from time to time the situation that & judge
would have acted definitively to grant a motion for a new trial but that his

act would be rendered nugatory by the failure of some officer of the court to
rerform s ministerial duty within the eixty-day period; i.e., entry of an orsl
orxder in the permanent minutes or filing of a written order. This the Comeission
thought should: be avolded if it were possible to do so without too great a
sacrifice of certainty. The Commission believes that this can be achieved by
providing that the oral crder is effective when first entered in the minutes
and thet the written crder is effective when signed. If a guestion is going

1o arise about these matters, it will arise within a reescnably short time after
the 60-day period expires and the Commission believes that the events which it
has selected are sufficiently definite to be susceptible of proof by such
written records at such time.

The Cammission recognizes, of course, that reasonable minds can differ
a8 to vhere the balance should be struck between the desire for certainty and
the desire to aveid an unintended denisl of a motion by someone's Taillure o
take certain mechanical steps to process the crder afier it is me.v_ie. The
Commiseion recognizes also that the importent consideration ig to make the rule
clear; both Bench and Bar can undoubtedly work satisfactorily under either the
rule proposed by the Commissiorn or under the rule proposed by its research
consultant and the Nerthern Section, elthough there will be some difficulty
under the latter rule in those cases where the motion is ruled upon by a judge
who sat on assignment and has returned to his home county at the time that he
decides the matter. The Commission respectfully suggests, therefore, that the
Board of Governors take elther of two positions on this matter: (1) that it

endorse the Comnission’s propesed revision; {2) that it endorse the view taken

e




by the Northern Section of CAJ and the Commission’s research consultant. If
the latter position were taken, it could be given effect by recommending that
the word "permanent" be insertedl before the word "minutes" on page 2, line 5, of
S.B. 36 and that the words "and filed" be inserted after the word "judge" on
rage 2, line 6 of the bill,

If the Board of Governcrs should, however, favor in principle the
"condition subsequent" view which has heen taken throughout by the Scuthern
Section of CAJ, 1.e., that one event such as the signing of s written ordeyr be
a "determination" if followed by another event, the filing of the order, we
suggest that the Board consider proposing amendments to the bill which would
accomplish this result in what we think would be a more straightforward way than
has yet been propcsed by the Southern Section. We suggest that the principle
could best be given effect by recommending the following amendments of S.B. 36:

l. On page 2, iine 5, after "minutes"”, insert "provided thet the order
is entered in the permanent minutes within five dsys after the power of the
court tc pass cn the motion expires".

2. (n page 2, line 6, after "judge" insert “provided that the order
is filed within five deys after the power of the cowrt to pass on the moticn

expires”.




