Februvary 19, 1957
Memorandum No. 8
Subject: Study No. 14 - Appointment of

Administrator in a Quiet Title
Action.

The "Memcrsndum to State Bar Committee on Cooperation with the Law

Revigion Commission" attached recounts the history of the Commission'’s consider-

ation of this matter tc the date of its decision, made at its meeting of

March 12, 1956, to ask the State Bar for its view as to whether a study on this

matter is justified.

The Commission thereafter recelved a report of the Comittee on Adminis-

tration of Justice dated September 6, 1956, which contained the following

statement :

"The Southern Section of this Committee, acting under information
that this item did not appear to involve legislstion proposed by
the Commiesion for the 1957 session, referred the matter to one
of its members, Mr. lLawrence L. (tie, and has not had an
opportunity, as of this date, to go into the problem,

"The Northern Secticn reviewed the matter and coneluded that
it could not answer the specific gquestions asked, without, in
subgtance, making the camplete study referred to in question {e).
0n general consideretion, however, the Northern Section
expressed doubt whether the studies outlined would be warranted.”

Subsequently, the Compission receéived anobther commmnication from Mr.

Hayes, dateeranum 13, 1957 which conteined the following sistement:

"As you heretofore have been advised, the Board of Governors
had before it at its December 1956 meeting, the December 11, 1956
Interim Report of the Committee on Administration of Justice.

"Among the matters covered in that report were the
following:
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"2. The quiet title study of the Law Revision Commission.

"With respect to these matters, the formal action of the
Board was as follows:

"Approves the recommendation of the committee that there be
transmitted to the Californie Law Revision Commission for its
information e report on the subject prepared by a member of the
comuittee and that the Commisslon be advised of the view of the
committee that the proposal does not appear to warrant the broad

study proposed.”

* * *

"As to the quiet title study: The enclosed report, also
prepared by Mr. Ctis, was aspproved by the Southern Section of
the committee and et the general meeting of the committee, in
Decerber 1956, it recommended that it be forwarded to the
Law Revision Commission for its information in supplementation
of the committee's previous report on the matter,”

)

A copy of Mr. Otis' memorendum, referred to by Mr, Hayes, is attached.

The views of the 3tate Bar having been received, the matter is once
again before the Commission for action. The questions for decision are:

l. Should the study be carried forward or abandoned?

2. TIf the study is abandoned, what arrangement should be made with

Professor Maxwell?

Respectfully sutmitted,

John R. McDonough, Jr.
Executive Secretary

att,
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Memorandum to State Sar Committee on Cooperaticn with the Law Revision
Comuission.

Subject: Appcintment of sdministrator in quiet title action.

In August 1954, the Iaw Revision Commission received a letter
from a member of the bar suggesting that "scme sort of statute be enacted
rendering i¢ winecessary in quiet title suits as against deceased persons
to go through the procedure of cauvsing sdwinistrators to be appointed and
nared as defeandants.”

On the vasgis of a preliminary study of this matter the Commlseion
requested and was granted authority by the Legislature to meke "A study to
determine whether a statute should be enacted to mske it unnecesssary to have
an edministrator appointed in a guiet title action involving propexty to
which some cleim was mede by a person since deceased." This study was
described in the Commission's 1955 Report to the legisleture as follows:

"It is ordinarily necessary to join in a quiet title

action each person whom the plaintiff wishes to be bound by

the judgment Ik the action, however temuous his claim to an

interest in the property may be. When one of the perscns

regquirad to be joined has ﬁiéd, the guesticn arises whether

the suit can be brought against his heirs or whether it can

enly be brought against a represeﬁtative of the decedent's

egtate. If the latter is the case and no such representative

hes been appointed, it is necessary to have an administretor
specially appointed for the purpose of being made a party

to the acticn.
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"The lew of this State is not entirely clear on the

matter. Section 573 of the Probate Code authorizes the

execubtor or administrator to both meintain and defend guiet

title actions. The heirs are expressly authorized only to

maintain such actions. This would suggest thet a guiet title

action can be brought only againest the executor or sdministrator.

But the cases suggesat that such actions can probably be brought

against the heirs as well. Both the representative of the

estate and the heirs are proper parties, but neither appears

to be a necessary party.

"Because the appointment of a representative to defend a

quiet title action is both time-consuming and expensive, a

mewber of the bar has suggested that a statute should be

enacted makiﬁg it unnecessary to do so.”

Professor Richard C. Maxwell of the School of law of the University
of California, Los Angeles, was engaged as a resesrch consultant to make a
study of this matter for the Commission. After preliminary consideraticn
of the matter he reported that he doubted the wisdocm of going forward with
this study. He reported that it is clear that one wishing to quiet title
against a claim cvmed by & person since deceaged may either sue his adminis-
trator under Probate Ccde § 573 or bring the action against his heirs and
that in tke latter case the "unknown cwner statute, Ccde of Civil Procedure,
title X, Chapter 4" could be utilized. He thought that in many cases suing
a special or general administrator would be the least expensive and most
expeditious procedure and that Probate Code § 573 is, therefore, a be-

rather than s problem to & quiet title action plsintiff.
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These views were communicated to the member of the bar who hed
originally suggested the study. He said that what he had hed in mind in
making his suggestion was that a procedure like that provided in Sections
3950 to 397z of the Revenue and Taxation Ccde should be make available for
general usz. These sections provide for an action to deternine adverse
claims to or cloués upon tax-sold or tax-deeded property purchased from
the Stete, The immediately relevant sectlcns are the following:

§ 3952. BSame: Unknown Claimsnts: Helrs and devisees
of dead cleimsnt: Claimant believed to be dead. The com~
plaint may further Include as defendants persons unknown to
plaintiff who claim any right, interest, lien or claim on
the land or cloud upon the title of plaintiff thereto arising
prior to the date of the deed from the State. In any case
in which any perscn who appesrs to have had an interest in
sald land or eny claim or cloud upon the titie of plaintiff
thereto is known to be dead, the heirs and devisees of such
persch may be sued as "the heirs and devisees" of sald person,
naming him or if such person is believed to be dead and
such belief is alleged in the complaint on information and
belief then the heirs and devisees of such person mey also
be sued as "the heirs and devisees” of said person, naming him,
provided that such person is also named as a defendant,

§ 3957. Summons: Issumsnce: Contents. Within cne
year after the filing of the complaint, a summons must be
issued which shall contain the matters reqguired by Section
LOT of the Code of Civil Procedure, and in addition, a
description of the property and a statement of the object
of the action. In the sumons, the unknown defendants
shall be designated as they are in the complaint.

§ 3958, Seme: Posting copy. Within 30 days after
the issuance of the summons, the plaintiff shall pest, or
cause to be posted, a copy thereof in & conspicucus place
cn the property.

§ 2959, Same: 3ervice: Perscnal: Publication and
mailing. All known defendants residing in the State of
California, whose place of regidence is known to the plaintiff,
shall be served personally. All other defendants shall be
served personally or by publication and mwailing, as provided
in Sections 412 and 413 of the Code of Civil Procedure,
except that the pubtlication need be mede only once each week
for a period of not less than four weeks, instead of two months,
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§ 3960. Affidavit: Showing diligence in identifying
and locating unkncwn defendants and helrs and devisees., In
sddition to the matters required to be set forth 1n the
affidavit by the plaintiff pursuant to Sections 412 and 413
>f the Ccde of Civil Procedure, it must appear by the affidavit
that the plaintiff used due diligence to ascertsin the identify
»d residence of the unknown defendsnts and to ascertein the
identity and residence of any persons sued ss helrs and
Cevigees.

§ 3661. FRights of unknown defendents: When service
by publication deemed complete: Conclusiveness of judgment.
ALl unknown defendents served by publication shall have the
same rights as are provided by law for other defendants upon
whcom personsl service or service by publication is made. The
action shall vroceed against the unknown defendants in the
seme manner pe against the other defendants who are served
perscnally or by publication. Regardless of arny legal dis-
apility, any unknown defendant, who has been served, and
anycne claiming under him, who has or elaims to have any
right, title, estate, lien or interest in the property, or
cloud upen the title thereto, or who ovms or claims to own
an interest in a special assessment lien adverse to plaintiff
at the time of the commencement of the action, shall be
concluded by & Judgment in the actlon se if the action were
brought against and personsl service mede upon that person
by his or her name, Service shall be deemed ccmplete upon
the completion of the publication.

§ 3068. Same: Conclusiveness of decree. The decree,

after it has become finel, is conelusive agginst all the

persons named in the complaint who have been served and all

unknown perscns and the heirs and devisees of any nemed

defendant served as in this chspter provided,

The Law Revision Commission considered the views of Professor
Maxwell and of the originator of the suggestion on which this study was
baged at its meeting of January 6 and 7, 1956. Tt then directed its Execu-
tive Seecretary to ascertain the views of Mr. Richerd E. Tultle, Executive
Vice President of the California Land Title Association, on this matter.
The Executive Secretary wrote Mr, Tuttle asking four questions relating to
this matter. Mr, Tuttle's reply was as follows:

I will list the gquestions as presented In your letter,
together with my answvers.,

(1) Do title companies now pass title where an action
has been brought against the heirs of a person rether than
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having & special adninistrator appointed?

The general practice is to require the appointment of
an administrator. Title based upon an action against the
heirs of a person would not be passed.

Chne problem, as you suggest, is whether or not a decree
obteined againet all the "heirs" was in fact based upon
gservice upon the heirs., Even though the decree quieting
title found that all of the heirs were named and properly
served as cdefendants, such a decree would not be an effective
adjudication of this faet., It would, therefore, leave a
break in the record chain of title. This defective record
title could be the basgis for a claim that the title was
unmarketavle where, for example, the property was subsequently
tke subject of a contract of sale and the vendee was opposing
specific performence. (As you may know, both our lenders' and
ovnere' policies Insure marketability.)

{2) Have the title companies had occasion to consider
the apceptability of titles based on procesdings under
Revenue and Taxation Ccde Sections 3950 - 3963 and, if so,
what position bave they taken?

These sections were enacted as part of an extensive
legislative program adopted from 1943 to 1949, designed to
strengthen tax titles to facilitate the sale of tax deeded
lands. This legisletion includes curative acts valideting
procedural defects, conclusive presumptions, and short statutes
of limitation. In pessing quiet title actions under these
sections of the Revenue and Taxation Cocde the title company
has the protection of the intervening tax sale, which in
wurn is protected by the legislation referred to. As a
practical matter, therefore, a title company need not feel,
if it passes a quiet title decree under these sections, that
it is placing ccomplete reliance in the velidity of tae
procedure authorized by the statute,

The title companies have taken the posiiion that a
company should, if it is unable to insure a tax title
because of some defect or irregularity, insist upon & guiet
title decree and, for this purpose and to this extent, the
validity of such g deeyee i3 recognized.

(3) What are your views as to the constituticnality and
degirsbility of a statute similar Lo Revenue and Texation
Code Seetions 3950 - 3963 for general use?

To some extent, these sections provide for a quiet title

action camparable o that which could be cobteined by combining
an action under C.C.P. Sections 738 and 749 et seq. Under
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Section Th49, unknown persons may be served by publication.
This is considered both degirable and constitutional, and
decrees entered thereunder are regarded as valid by the
title cowmpanies,

In sddition, of course, the Revenue and Taxation Code
permits suit sgainst heirs and devisees. It does not
appear that under R & T Sec. 3952 the heirs and devisees
may be susd as such unless thelr identlty is unknowm, and
cannot be ascertained after the use of "due diligence” by
plaintiff (Sec. 3960). Even this procedure, therefore
would not be of benefit to plaintiff in most cases.

48 to those oceasicns where, after diligent search,
the identity of the heirs or devisees cannot be ascertained,
there seems to be considerable doubt as to the constituticnality
of service by publication. In upholding such service in an
"all perscns” actlon, the State Supreme Court emphasized that
such service must he reazsonable and necessary. Title &
Document Restoration Co. v. Kerrigen, 150 Cal. 289, involving
the McEnerney Act, "All substituted service must rest upon
the ground of necessity . . ." (page 312).

It is not clear that it is "necessary” to permit
substituted service upon unknown heirs and devisees. Qne
seexing to quiet title egainst the heirs and devisees of &
deceased person can have an administrator eppointed, and guiet
title against the administrator, cbtaining s judgment that
will e binding on the heirs and devisees.

(%) If such a statube were enacted for general use, would
title companies pass titles based upon it?

As has been suggested in the answer to (3), to a large
extent existing law provides for an action camparable to
that provided for in the Revenue and Taxation Code sections.
As to the matter whieh is peculizar to those sections, per-
mitting constructive service upcon unknown heirs and devisees,
I do not believe title companies would be willing to rely
upon decrees so obtained until the validity of the legisla-
tion has been upheld by higher courts.

I have discussed this matter with attorneys for title
eompanies who have had mary occasions to discuss proposed
quiet title actions with attorneys for prospective plaintiffs.
They do not report that the bar generally regards the pre-
vailling title company requirements as being excessively
burdensome. One of the title company attorneys whose experience
reaches back to 1930 pointed out that guiet title actions are
far less common now than they were twenty years ago, a change
vhich he attributes to the fact that tax titles are supported
by so much legislation thet they may often be insured without
a quiet title action.

eabmn




C

f

The Law Revision Cormlssion considered Mr. Tuttle's Jetter at its
meeting of March 12, 1956. It then decided, in view of Mr. Tuttle's state- :
ment that the bar generally does nct apparently regard prevalling title
campany requirements as being excessively burdensome, to seek the views of
the State Bar as to whether any change in existing law pertaining to quieting
title against 8 claim held by a perscn since deceased is necessary or

desirable.

Questions FPresented

The Commission would appreciate the views of the State Bar with
respect to the following guestions:

1. Do Sections 738, 749, Th9.1l and 750 of the Code of Civil Pro-

cedure cover all cases in which it may be desired to quiet title against a
elaim held by & person since deceased without appointing en administrator, !

authorizing service by publication on both known and unknown heirs in lieu

thereof? If they do, the enactment of new provisions for general use similar
to the provisions of the Révenue and Taxation Code gquoted ebove would appeer

1o be unnecessary because the procedure provided for therein is quite similar

to that provided for in these sections of the Code of Civil Procedure. IT
they do not - and congiderable gquestion on this point arises upon a reading of
these sections of the Code of Civil Procedure - it would appeer to be necessary
under existing law to sppoint an administrator in at least scme cases in order
to quiet title to & claim held by a person since deceased.

2. If there sre now some situations in which it is necessary to

appoint an administrator in a quilet title action, should a statute similar

.



to the Revenue and Taxation Code sections quoted above be enacted for general
use? Is there any good reason for requiring tihe appointment of an administrator
in & quiet title action - 1.e., does this usually provide substantiel pro-
tection to the interests which he represents or is it largely a matter of

form?

3. Is ir. Tutile's Buggestion that any statute purporting to
authorize substituted service on the heirs and devisees of a deceased person
would be wncongtitutionsl because the alternstive of appointing an edminis-
trator mekes such procedure unnecessary well taken? If it is, this would
appear to make both the Revenue and Taxation Cocds provisions quoted above
and Sections 749, 74%9.1 and 750 of the Code of Civil Procedure unconstitutional
insofar as they asuthorize such procedure.

4. Is the bar in general satisfied with the existing situation in
respect of quieting title agsinst a cleim owned by a perscon since deceased?

5. Would a study be desirable which would {a) fully explore the
procedures available to one desiring to guiet title against a claim which
could have been asserted by s decedent, (b) evaluate the adequacy and
efficiency of those procedures, and {c) suggest legislation to f£ill inm such

geps as might be found to exist?
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Extract from Memorandum

From Iaw Revision Commission to the State Bar

Questions Presented

The Ccommission would appreclate the views of the State Bar with respect
to the following questicns:

1. Do Sections 738, 749, Th9.1 and 750 of the Code of Civil Procedure
cover all cases in vhich 1t may be desired to guiet title egainst a claim held by
a person since deceased without appointing an administrator, suthorizing service
by publication on both knovn and unknown heirs in lieu thereof? If they do, the
enactment of new provisions for general use similar to the provislons of the
Revenue and Taxation Code quoted above would sppear to be unnecessary because the
procedure provided for therein is quite similer to that provided for in these
sections of the Code of Civil Procedure. If they do not - and considerable
guestion cn this point arises upon a resding of these sections of the Code of
Civil Procedure - it would appear to be necessary under existing law to appoint
an adminis{rator in at lesst some cases in order to Quiet title to a claim heid
by & person since deceased,

2. If there are now some situations In which it i1s necessaery to appoint
an administrator in a quiet title action, should a statute similar to the Revenue
and Taxation Code sections quoted above be enacted for general use? Is there
any good reason for requiring the appointment of an administrator in a quiet
title action - i.e., does this usually provide substantial protection to the
interests which he represents or is it largely a matter of form?

3. Is Mr. Tuttle's suggestion that any statute purporting to authorize
substituted service on the heirs and devisees of a deceased person would be
uncenstitutional because the alternastive of appointing an admirnistretor mskes
such procedure unnecessary well taken? If it is, this would sppear to make
both the Revenue and Texation Code provisions guoted above and Sections Thg,
T49.1 and 750 of the Code of Civil Procedure unconstitutional insofar as they
authorize such procedure.

4, Is the bar ih general satisfied with the existing situation in
respect of quieting title against a claim owned by a person since deceaged?

5. Would a study be desirable which would (a) fully explore the procedures
availeble to one desiring to quiet title against a claim which could have been
asserted by a decedent, (b) evaluate the adequacy and efficiency of those
procedures, and {c) suggest legisletion to fill in such geps as might be found
to exist? '
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Answers to Questions Submitted by
Law Revision Commission
on

gg_poix_rtment of Administrator in GQuiet Title Action

1, Sections 738, T49, 749.1 and 750 C.C.P. do not cover all cases where
it may be desired to qulet title against (or otherwise dispose of) a claim held
by & person since deceased,

Section 738 must be excluded because a decree thereunder can only be
entered against named defendants.

The proposal can only be applied to "all persons" actions, e.g., C.C.P.
secs. T49, Th9.l, sec. 751.01 (McEnernmey Act), 753 {partition) and 1245.3
(eminent domain - which already so provides). The designation of "heirs and
devisees" would not embrace those claiming under the decedent as creditors or
those who might later take by purchase from the representative in due cowrse of
administretion. The very practical objection to the proposal is the danger that
no "due diligence" will be exercised in attempting to ascertein the identity end
address of such heires and devisees.

2. In the case, other than "all persons” actions, where it is necessary
to appoint a representative, the substlitution of provisions comparable to the
Revenue and Taxation Code Sections would not be consistent with due process, not
being the procedure best suited to the cilrcumstances (see Covey v. Somers, 100 L.
Fd. {adv. Rep. 1956) S70; Mullsne v, Central Etc. Bank, 9% L. Ed. 865).

There 18 good reason for eppointing an administrator, (a) being necessary,
except in "all persons’ actions, and (b} being the procedure, in "all persons"
actions, best designed to protect the interests of all persons claiming through
or under the decedent. It is not merely a matter of form, it being the duty of
the administrator to appear and defend, if there is any defense. He has as good
an opportunity to ascertain the merits of the case and, at least, has knowledge
of the action, which the interests he represents are unlikely to receive by the
usual publication of sumons merely directed to "the heirs and devisees" of the
decedent.

3. Except in "all persone’ actions, the proposal would probebly bte held
uneonstituticnal under the cases cited. We know of no other type of action
where the proposed procedure has been sanctioned, in California or elsewhere.

The apposite provisions in the Revenue and Taxation Code have not been
pessed upon, and the acticn authorized thereby is now seldom employed. Changing
C.C.P. sections TL9 end T49.1l in the menner proposed would cast doubt upon the
sufficiency of their present provisione upon the strength of which (although never
directly passed upon by sny court) a great many titles have been perfected. It
is only where the owner of a claim or cloud of record is known to be dead that
the appointment of a representative is considered necessary.

L, No general dissatisfaction with the existing procedure is known or
believed to exist.

5. No further study of the proposal is considered desirable.




