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reb. 18, ~957 

Subject: Study No. ~5 - Attorney's lees and 
Costs in Domestic RelatiQllB ActiOils 

A ~etter to Mr. Stanton frail Mr. Jaclt Bayes, Secretary of the State lIN', 

dated January 8, ~957 reported that the COIIID1ttee on Ad:miJlj,atrat1on of Justice bad 

reCOll'lll"'ded that the following changes be made in the revision of Code of Civ1l 

Procedure Section ~37. 3 prcIllosed by the Law Rev1sionCaam1ssiOll (S.B. 29): 

~. Strike the reference to an order to abow cause or 
motion and to request for relief in the first senten~, 
but add, before the semicolon therein: "u such 
relief is requested in the complaint, cro .. _caapl aint 
or answertl. 

2. CbaIJ8e the first clause of the second sentence to 
read: "In respect to services rendered, or costs 
incurred, • • • tI 

3. Add a new sentence after the second nutence, to 
rea4: "An application for an award for services 
performed or costs incuned attar ",''''pent -.ay be 
made, whether or not such relief vas requested in 
the complaint, cross-cOll\Plaint or anilwer." 

4. Strike the references to ·'appJ.ication", etc. in tAlI 
second sentence. 

5. Add at the end of the section: 

"An application for an order making, an gment1ng or 
mod11'y1ng an award of attorney I s fees or costs or 
both sball be made by motion or by an order to show 
cause, except that it IIIQ' be made without notice by 
an oral. motion in open court: <a) At the time of the 
hear1ng of the cause on tile merits; or (b) At any time 
prior to entry of J'x'\pent ap1nst a party whose 
de:L'a~t bas been entered pursuant to Section 585 or 
Section 586 of the Code of Civil Procedure. With 
respect to divorce actiQllB, jndgment as used in this 
section !Deans inter~ocutory Judgment." 

The first and fourth of these recClllllenaa'tiQllB aJ.r~ appear in the 

revision as drafted by the COIIIII1seion (i.e., in S.B. 29) and we are, therefore, 

._-_._---



• 

c 

c 

In the attac~ item we 'bow, in parallel ColUlllD8, the reri.sion at 

exist1Jlc law proposed by the CoIIIm1ssion aDd the revision at the Ca.i .. ion' s 

ree, m" .... ion which would be eUected tt the 8eClODd. third, aDd nt'th reca.ea­

dat1on8 ot the CAJ were accepted bJ the CcaDiS8ion. 

At its March meet1Jlc the ec.1ssion should Cons:Laer wbetber w a.Dd 

S.B. 29 as rec< ... eMe4 bJ the CAJ. J(y 0IIIl viw CIIl the CAJ rec· e""·tiOllll i8 aa 

The second recagpeni!ation, that "or co.tts incurrecl" be added in the first 

clauae ot the secODd senteDce should not be accepted. It is not nsces8U7 beclw8e 

the a~it7 given 18 to award "such cost. &lid attOZ'3ley's tee ... -oJ be ree8O'Ml~ 

DeCe88U'Y to IBintain ~ subsequent proceediDg therein etc." Honover, tt the 

words IIIISPsted vere ac!4ed the sentence lI1Sht. be interpreted to IIIIIaD that the coats 

could be awarded only !!:!:!! they are iDA:Un'ed YhereaII it would _ to be preferable 

to give the covzot power to make an award to cover costs to be incurred in such 

subsequent procee4iDp. 

The tlI.1r4 rec" nIIati.tIl, tbat a sentence be &&led to prcrvi4e that it not 

be a conaition precedent to the award1Jlc of attOZ'3leys tees and cOlJts in ClOIIII8ction 

with proceediDss sUbaequent to J''''pent that such relief be requested in the 

plea41nss, should be adopted. I believe that it is 1mplicit in the section as 

drafted but it III1ght as well be made clear. Bor is notice in the plead1",s 

_ceseary to protect the d.efenaant in such cases tor the revisiOD pro,poaed by the 

CCllllld.ssion requires that actual nqtice of an application tor .uch reliet be given 

by a motion or order to sbow cause in ~ case •• 

Whether the tttth re"amendati.on is well taken is open to SCllle question.. , 

C In part, it is directed a1llply to the tOlm of the statute and I caDDOt _ that ~ 

particular 1JI\prO'IeIIIe!lt in that repz'd baa been lMI4e by the CAJ. The only 
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sub8'lilDt1ve cbazlSe which the CAJ ae ..... fncJy wishes to ach1e'7e 1s ODe 1'rcIIII ,." to 

"sball". The 8JD8lIdment proposed 1s not r~ necessary for this ~e because 

in ecmtext the Comm1ss1on's language makes it cJ.ear that (l) when the case does 

not faU within one of the exception. some kind of not1ce 1s required aDd (2) S\ICh 

!lOtiee can be given only in one of the two WJqs specified. HoweVer, a clJaDie trail 

"_" to "sball" may be Justified in the j,ntereat of clarity. If the Ccma1.I:\.~ 

de~ia.es that it is. boWeVer, we sugen that the last two sentences of the 

Cc:IIIIIdaaiCll' I draft be rev1aed to read &8 fol.l.awll: 

att. 

When Aa an applicatiCil for an order 1IBk111'h ."gmeJJt1llg or - - . 

IIIOd1f',yiJIB an award of attorney's fees or coats or both ~ 1s made, 
-~ . 

it shall be made b:f ! t;ti~DOti~ or b:f an order to sbov ce.u.seJ.. 

except that it 5 be made witbout notice b:f an oral motion in cwen 
court; •• -aDU_U .. -...... U .. ,.MJIv·, ... · .. -enl....u.-ia-.,... 

.wn,-"-...... uy-wllea-atliepqll-.... -.. -.. n .... -N't;)l-ue 

awqU&t (a) At the t1mB. of the bear1llg of the cause on the Mritsi 

~ (b) At BlIY t1mB prior to !!!try of J'''gmeut apinat a party 

whose default bas been eatered pursuant to Section 585 or SectiCil 

586 of the Code of Civ1l~. With respect to divorce 

actions, judgment &8 used in tb1s s1iWiy"l .. section Il18&08 

interlocutory Jl1d.,.......... 

Respectfully suba1tted. 

John R. MclIcmcnIsh. Jr. 
Exec¢ive Secretary 
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QIISlOlf PROl'OSiD lit COtIaSSION AMI!:BJ.ltII!:t r:e COII«SSIQI'S lUWISlQl 
FROPOSED lit CAl 

SliXlTIOlf~. Section ~37.3 ~ thIit SliXlTIOlf 1. Section 137.3 ~ .:tbe 

Civil Code il amended to read: ' CivU Code il ...,..,.,ed to read: 

137 .3. DIIr'1n8 the pendency of aIV" 137.3. Dur1JIi the lI8J3dl!!leY ~ 

il.ctiOli tor annulment in vh1ch costl aDd aIV" action tor _UlJDent 1D ~ch c08'tf 

att#ney'l teel are authorised by Section aDd attorney'l tee. an autlIorise« bJ 

87 at tb1a code aQd ot ~ action tor Section B7 ot thi. code &114 ~ e:¢¥ 

divorce or tor sepo.ra.te III&1ntlmance, or action tor diYQl:'ce or tor eepN'ate 

tor the .~ort. ~ or ed.\ulatiQll aiJItenance, or tqr the ~t, .au. 
~ cb 1ldren, .,. ... -..... -.e-.a.w-.... tenance qr education ~ clIU4reD, tM 

.... -ia-tilw-."'IIJJ'.e&d, ...... -,...,l .... '-.. father qr ~, at the case IIIQ' be, to 

__ , the court 1i1IIJi'I 0J'der the husbuld 1J&¥ such UIOUIlt at 1i1IIJi'I be reasaneblT 

or wite. or t'atber or: aotber, .. the case Q8celllll'Y tor tbe cost ~ -.1uta1D1D& 

nay be. to 1J&¥ .UCh amount as 1i1IIJi'I be or detud1 IIi the actiQll e.ad tor attar-

:reasonably nece.~ tor the cost of 1141)"1 tee. it .uch relief i8 req\JHted 

u.1nte1ni ns or detuding the action e.ad in the ccnple:lnt, Cl'QH-cC!'llPle:l,at or 

tor attorney'. tee. it such rel1ef 11 aD_X"; an4 1':rOIII tiae to tiM &114 before 

l'5U8sted in the caa,pl.aint. cro8.-CCIII- entry ~ .1"c1pent, the court _.'....,t 
pl.aiJIt or anavw; aD4 tram t:lme to t1lllll or 1II041t)- ttle ori&1neJ aard, U tUr,f, 

r ' 

aD4 betore entry ~ .1'''rnt ... tor cost. aD(!. attOZ'llq" teel &I _ be 

ap1i.eaU .. -......... II&i4, the court _ reasooably neceUU7 tor 'the proMcllticD 
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(COnt'd) 

AMBRIIIBHror caIIlBSXOlf"s III'IISIOI 
Pr.oPOSiiD :BI CAl 

.(cont'd) 

be reasonably necessary for the pro­

secution or defense of the action or aIliY 

A/ al-
to services .reu4ered&COsts ~~ 
after the entry of J"" ...... t, tile court 

proceeding rel&t1n8 thereto. In respect 

to services rendered after the entry of 

j,";pent1 "'_-aulleaU .. -ey-u.-..... -•• 

. DaY award s\lCh costa aDd attorDey'S tees 

as IIBY be reasonably ~ssary to ~­

tain or aefeDd aDY subseq\lltUt procee4'-

....,-eau.-.. -.niea, the court 1Ii&Y award _ thllr8in. aDd lI8iY therM1'ter a~ 

IlUch costa and attorney's fees as IIBY be or mod1ty 

reasonably necessary to a1nt&1n or 

cletend any subseqwtnt procee41ns tbere:l.n. 

and IIBY ~ .... -auUea1I~ ..... 

..... taU aup8l1t or mod1ty aily aWU'll 110 

made. Attorney', fees aDd costs w1.tb1n 

the provisions of this section mey be 

awarded tor 1ecaJ. servicel rendered. or 

costs of.aetion iDc\lned prior, as well 

al subsequent I to aDY application or 

order of court 'tberetor I :I.ncl~Dg 

services rendered or costl :1nQurred 

prior to the t'1l1Di of the o0lll,PJ.tl1nt. 

Any such order mey be enforced by the 

court by exe.cution or by such order or 

orderl aI, in itS discretion. it IIBY 

t'rCIIIl time to t:lme deea necesB&r1. 

-2-

aDd costs w1.tb1n the provisions of thU 

section mey be awvdec1 for lesal SeQ.'­

vices reDdered CI' costs of act10p 

incurred Fior. as well as s~, 

to aIliY a;p.plication or oraer of court 

tl!eretor, incl~1n8 services reD4ere4 

or costs incurred prior to the f1l1n8 

of the cCIII\Pl.a1nt. A:Iq IIUCh order '*I 

be entorcd \:If the court by execution 

or by such order or orden as, 111. ita 

discretion, it IIBY 1'rOIIl tille to t1la 

1188111 necelsary. 
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(eont'd) 

JcJEiJJIIIt.f ar~' S RlWISIOlI 
~BrCAJ 

(Coat'd) 

\ 

crk-
!'eztipl, or lI041f'l1l1i an awud::L-eR 

, attornex" tees or coata or both II!' be 
IL' h-~~ 

uac1e, ~,iDat1" or ;tv an order to IIhov 

cause. 

NO' appl1cat1on or not1ce, otber tlIan 

an 'Oral aot1orl 1Il ~ court, 11 nece.earz 

wbeli at~" teea or coata or both 

are awardedb ~ 
C(a),tt the t1$eof tba he&r1W 

the merita; t:-.J ,~ 

Cibl/t !Pl tilllll prior ~ 
a,piut a ptty who!! dltault has beep 

An aP})l1ca,t1on tor an order PPlr~~ 

.upmtiJIs, or ~ an award ¢ 

attorney" teea or coat.~, both IIiaf ,,' 
tt1-U -, , 

~ be uac1e by moti~or by an ~ 

to abow ca\IM, exc91: tlIatit .., be 

__ w1tbo\l:t noticejl an oral aoticc,.. 

1Il open court[ 'II: .. u ............ 

an"., ,n* ....... · .. ·..u ..... , .. -.. 
.,.. ...... , ......... IIU)'-wIlaB....... 1t", 

.... __ ...... -.. -~ .... .,..... <a> 
At the tilllll of the beartzII of the caUH 

on the merit.; ar (b) At UIJ time prior -
entered ;purB\aElt to Section 585 or 1;0 !!Jt!7 of J'''pept ap.1 Dsta JI&l"t7 

Section s86 of the Co4e of C1vil whoee default baa been entered punuant 

Proce4ure. With "apct 1;0 d1vorce to Section 585 or Sectia1 586 of * 
~ 

act1ona, jll.,,,..,,. &I uaed in th1B sub- tbe Coc1e ot C;l.vU Proca4ure. With 

d1v1aion IIIIIU1I 1rlterlocutor;r jnll!p""'t. reapect to divorce act1onB, Ju!l8I""M &8 

uaed in th1. nMPU'_ section IIIMD8 

lIlterlocuto:r:'y Jl"lP"'"t. 
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