Fev. 18, 1957

Memorandum No. }

Bubject: Study Fo. 15 - Attormey's Fees and
Coats in Domestic Relations Actions

A letter to Mr. Stanton frow Mr. Jack Heyes, Secretary of the State Par,
dated January 8, 1957 reported that the Committee on Administration of Justice had
recomuended that the following changes be made in the revision of Code of Civil
Procedure Section 137.3 proposed by the Law Revision Commission (S8.B. 29):

l. Strike the reference to an order to show cause or
motion and to request for relief in the first sentence,
but add, before the semlicolon therein: "if such
relief is requested in the complaint, cross-complaint
or answer".

2. Change the first clause of the second sentence to
: read: '"In reapect to services rendered, or costs
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3. Add a new sentence after the second sentence, to
resd: “An application for an award for services
performed or costs incurred after Judgment may be
made, whether or not such relief was requested in
the complaint, cross-complaint or answer."

4. Strike the references to 'application", etc. in the
second sentence.

5. Add at the end of the section:

"An application for an order making, augnenting or
modifying an award of attorney's fees cor costs or
both shall be made by motion or by an order %o show
cause, except that it may be made without notice by
an oral motion in open court: (s) At the time of the
hearing of the cause on the merits; or (b) At any time
prior to entry of judgment against a party whose
default has been entered pursuant to Section 585 or
Section 586 of the Code of Civil Procedure. With
respect to divorce actions, Jjudgment as used in this
section means interlocutory judgment."

The first and fourth of these recommendaticns already appear in the
revision as drafted by the Commission (i.e., in 8,B. 29) and we are, thgrérore,




mystified by them. _

In the sttached item we $how, in parallel columns, the revision of
existing lav proposed by the Commission and the revision of the Commission's
recomendaticn vhich vould be effected 1t the second, third, and fifth recommen-
dations of the CAJ wers accepted by the Commissicn.

At its March meeting the Commission should ccnsider whether to mmend
8.B. 29 as recommended by the CAJ. My own view on the CAJ reccemendations 18 as
faollows: o

The second recommendation, that "or costs incurred” be added in the first
c¢lause of the second sentence showld not be acw. It is not neceasary because
the authority given is to award "such costs and attorney's fees ss may be reascnably
necessary to maintain any subsequent proceeding therein etc."” Morsover, if the
worda suggested vere added the sentence might be interpreted to mean that the costs
couldbemzﬂedonly_ar_teri_theya;re incurred whereas it would seem to be prefersble
togi?ethacwrtm'bamkean@dtocover costs to be incurred in such
subsequent proeem

The third recmnﬂatim, that a sentence be added to provide that it not
be a condition precedent to the awarding of attornays fees and costs in connection
with proceedings subsequent to judgment that such relief be requested in the
pleadings, should be adopted. I bel’ievg that it is implicit in the section as
drafted but 1t might as well be made clear. Nor ianotice in the plesdings
necessary to protect the defendant in such cases for the revisiom proposed by the
Conmission requires that actual notice of an application for such relief be given
by 8 motion or order to show cause in all cases.

Whether the g_m_g recomendation is well taken is open to scme guestion.
In part, it is directsd simply to the form of the statute and I cannot see that any
perticular improvemesnt in that regard has beea mede by the CAJ. The caly

e




C

C_

substantive change which the CAJ seemingly wishes to achieve is one from "may" to
"shell". The smendment proposed is not really necessary for this purpobe because
in cdontext the Commission's language makes it clear that {1) when the case does
not fall within one of the exceptions scme kind of notice is required and (2) such
notice can be given only in one of the two ways specified. However, a change from
"may" to “shall" may be justified in the interest of clarity. If the Comslssion
decides that it is, however, we suggest that the last two sentences of the
Commigsion's draft be revised to resd as follows:
When Am an spplicstion for an order making, augmenting or

modifying an svard of attorney's fees ar_costs or both mey is made,

it s@mmwg@me‘d:\mti%orbymmto show ceuse,

except that it may be wade vithout notice by sn oral motion in open

court; HNe-applicatien-er-netise;-other-ihan-an-eral-metien-in-open
ao'-n-t,-a-neuum-vhsn-rmuuyln-tau-a-eest--ei-w-m
avaydeds .(a.) At the time of the bearing of the cause on the merits;
or (b) At eny time prior to entry of judgment against s party
whose default has been entered pursuent to Sectlon 585 or Section

586 of the Code of Civil Frocedure. With respect to divorce
actiona, Judgment as used in this a‘ub_ﬁvuiu secfion means

interlocutory .j'udgnent .
Respectfully submitted,

John R. McDonough, Jr.
Executive Secretary

att.




REVISION PROPOSED BY COMMISSION

A

AMENTMENT OF COMMISSICE'S REVISIQH
FPROPOSED BY CAJ

SECTION 1. Sectioﬁ 137.3 of the
Civil Code is amended to read:.

137.3. During the pendency of any
action for annulment in which costs and
aticfney's feas are authorized by Section
87 of this code and of any action for
divorce or for separate maintenance, or
for the support, maintenance or e&ucat:l.m_
of children, wpen-an-erder-to-shew-esuse
er-nlt_ien,-m-&#—:m—m&oi-h-raq_ml-
tod-in-She-eomplainty-corss -eamplaint-or
arswery the court may oyder the husband
or wife, arfatheroﬁ'mther, as the case
my be, to pey such smount as mey be
reascnably necessary to.t the cost of
maintaining or defending the action anmd
for attorney's fees if such relief is

requested in the complaint, cross-com-
plaint or answer; and from time to time
and before entry of juigment wpen
spplication-ss-aferesaid, the cowrt may
augment or modify the original eward, if
eny, for costs snd attormey's fees as may

-

SECTION 1.
Civil Code is amended to read:

137.3. Dwring the pendency of
any action for enmnulment in vhich costs

Bection 137.3 of the

and sttorney's fees are authorized by
Section 87 of this code and of any
action for divorce or for separate
maintenance, or for the support, msin-
tenance or education of children, the
court may order the busband or wife, o
father or mother, as the case may be, to
pay such amount as uy ‘be reasonsbly
necessary for.the cost of medintaining
or dsfending the action and for attor-
ney's feess if such relief is requesied
in the complaint, crose-complaint or
answer; and from time to time and before
entry of :juda;nnt, the cowrt may augment
or modify the original sward, if any,
for costa and attornay's fees as may be
reasonably necessary for the prosecuticn
or defense of the action or any pro-
geeding relating thersto, I Tespect
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REVISION PROPOSED BY COMMISSION

(Cont'd)

be resgonsbly necessary for the pro-
secution or defense of the actica or any
proceeding relating thereto.
to services rendered after the entry of
Judgnent, vpen-appiieation-by-an-ender-te
shov-sause-er-metieny the court may award

In respect

such costs and attnrnﬁy'q feecs as may be
reasonably necessary to maintain or
defend any subsequent proceeding therein,
and may thereafter upen-appiisatien-as
aforesaid awt or modify any amﬂ 80
made, Attorney's fees and costs within
the provisions of 'th:l.a sectim may be
averded for legal services rendered or
costs of action :tncwud. prio_r,_ A8 wel.'l.
as subsequent, to any spplicetion or
order of court therefor, including
services rendered or costs incurred
prior ta the filing of the camplaint.
Any euch order my be enforced by the
court by exe';:utiqn or by such order or
orders a8, in ifs' discret:l_.qn, it mey
from time to time deen necessary.

An applicstion for an arder ,

B
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AMENDMENT OF COMMIBSION"S REVISION
PROPOSED BY CAT

.{cmt'di
to urvices-renderedjé g:osta mcmd{'é

after the entry of judgment, f.h‘c court

. may award such costs and attorney's fees

as may be ressonably necessary to main-

tain or defend any subseguent proceed-

ing therein, and may thereafter augment

or modify ank avard so mede, ]

atiOn, for-nyl sweqy o wprgine &é'
£ “ .'u.' 't'_.‘_ .- ifte) L'.:'.'._-"t!

e _-_-,‘ a2
vas vequested in the complaiut, cross
_ r. fttorney's rees
and costs within the provisicns of this

GouT oF answer.
section may be swarded for legal ser- -
vices rendqmd o costs of action
incurred pricr, as well as subsequent,
to any spplicaticn or ordsr of court
therefor, including services rendered

or costs incurred prior to the filing

of the complaint. Anv such order may

be enforced Yy the court by execubtion

or by such order or orders as, in its
discretion, it may from time tc time

deem necessary.
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REVISION PROPOSED BY COMMISSION

(Cont’d)

augmenting, Wmﬁfm»maw

- attorney's fees or costs or both mey be

[ F—s_MM
mdey%r’_rmtimorq:nurdsrtolhw
cause .

Fo application or nctice, cther than
gnnralmtiminqpncom, _ianeceuux

mn _attmq's fees or coets or both

C @)gtmtmortmmmr%qg'

the merits;

v e e
against a party whoge default has been
entered pursuant to Section 585 or

Bection 586 of the Cods of Civil

Procedure. _With respect to divorce

Yy ey
actions, QM as used in this sub-
division means interlocutory juigment,

D)
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AMENDMENT OF COMMISSION'S REVISION
PROPOSED BY CAJ

(Conttd)

An epplication for an order making,
sugmenting, or modifying an award of
attorney's fees or costs or both may '
shall be made by moticn or by an order

A
to show cause, mﬂthut .;t amy be

made without notice by en ovel motions,
in open cowrtf '5 -applioation-on.
Retieey-sbbar-Ahnn-an-oral-nediea-ia
epen-aourty-is-nocessary-vhen-stbernayly
Sees-oy-conts-or-soth-are-supriads (a)
At the time of the hearing of the causs

on the merits; or (b) At any time prior
to entyy of Juignent sgainst & party
vwhose default has besn entersd pursusnt
tor seetion 585 or Secticn 586 of the
the Code of Civil Procedure. With
respect to divorce actions, Judgment as
used in this subdivisien section means
interlocutory Judgment.




