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12/18/56 

Memorandum No. 3 

SUbject: study No. 32 - Uniform 
Arbitration Act 

The Commission' a 1956 Agenda Resolution included as Topic No. 14 a 

study to determine whether the Arbitration statute should be revised. When 

Mr'. Martin Dinkelspiel, Chairman of the Commission on Uniform state laws, 

learned of this, he requested the Commission to consider whether it would join 

with the Commission on Uniform state Laws in recommending to the 1957 Session 

of the Legislature that the Uniform Arbitration Act be enacted in california. 

The Commission thereupon decided to make the first phase of its study of 1956 

Topic No. 14 a study of the Uniform Act. Mr. Sam Kagel, a member of the San 

Francisco Bar, was retained to make a research study on this subject. A copy 

of Mr. Kagel's study is attached. 

When Mr. Kagel's study was received, I prepared a memorandum to the 

Northern COIIIIII1ttee raising certain questions relating to the study and. the 

matters with which it is concerned. A copy of that memorandum is attached 

(Note that page references therein are to Mr. Kagel's original manuscript 

rather than to the mimeographed copy thereof enclosed but that the orig:l na1 

pagination is indicated in the margin on the copy). 

On Frida¥, December 14, the Northern COIIIIII1ttee met with Mr. Kagel to 

consider whether it would recOllllllSlld tlat the Law ReviSion Ccmmission join with 

the Commission on Uniform state Laws in recommending adoption of the Uniform 

Act in California. A copy of the report of the Northern Committee to the 

Commission is attached. 

Respectfully submitted, 

John R. McDonough, Jr. 
Ex:ecutive Secretary 
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c Report of Northern Committee 
Respecting Unif~Arbitration Act 

D/1.8/56 

The Committee met on December 14, 1956 in San Francisco with Ml'. Sam 

Ka,gel, research con8\Jltant on the Commission's study of the U:lif~ Arbitration 

Act, and staff members ~fcDonough and Nordby to discuss M1'. Ka,geJ.' s report on the 

Unif~ Arbitration Act. On the basis of tl11s discussion the COIIID1ttee reached 

the following conclusions: 

1. That the Commission should not recommend enactment of the U:l1f~ 

Arbitration Act at the 1957 Session of the Legislature. 

2. That the Commission should not prepare and print a recommendation 

relating to the U:l1f~ Arbitration Act or print and distribute Ml'. Kagel's 

C report at this time. 

c 

3. That if'the Arbitration Act comes before the SeDate and A8sem~ 

Judiciary Committees during the 1957 Session, the legislative members of' the 

COIIIDissioD should, as members .ot those CCIIIIII1ttees, report that the question 

whether the calif'ornia Arbitration Statute should be revised is DOW under study 

by the Law Revision Commission pursuant to Resolution Chapter 42 of' the Statutes 

of' 1956 and that the CCIIIID1ssion expects to report the re8\Jlts of' its study to 

the 1959 Session of the Legislature. The C<Dnittee reconanends that it be left 

to the discretion of' the legislative members whether to report further to their 

respective Judiciary Committees that the Commission has had a study of' the 

th11form Act made by Ml'. Kagel and that it would be happy to malte copies of' his 

report available to the members of the Committee and other members of' the 

Legislature on request. 
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4. That the Commission continue its study of the California statute 

and of Ml'. Ka~e1's report with a view to determining whether it should recamend 

revision of the california Arbitration statute to the 1959 Session of the 

Legislature and that the Commission should, if necessary, have a further 

research consultant's report prepared to this end. t In this connection, Ml'. 

Kagel stated at the meeting that he would be willing to work further with the 

Commission either on his report or on revision of the california Statute. 

ThaDas E. Stanton, Jr. 
Bert W. Levit, Chairman. 

J 



.'/' 

c 

-
12/11/56 

M9m0randum to Northern COIlIIIl1ttee 

SubJect: Research Consultant's Report 
on Unitorm Arbitration Act. 

A nUl1;Jer 01' Cluestions which have occurred to me in the course 01' goil18 

over Mr. Kagel's report on the unitorm Arbitration Act are set torth below. 

As you will see" most 01' these questions go beyond the narrow question whether 

the Unitorm Act should be adopted but I believe they will tend to point up issues 

relevant to that decision. Many 01' the questions go to the Calitornia Revision 

suggested by Ml'. Kasel and it should be acknowledgalthat he has suggested this 

only tentatively, noting that turther st~ will be required betore such a 

revision could be tirmly recommended. Again, however, I think the questions 

C l'aised will be helpful in considering the Unitorm Act. 

Section 1 01' the Unitorm Act 
(See ~s 1 to 9 of Mr. Kasel's report) 

1. Why should an arbitration statute be conf'ined to written contracts tor 

arbitration? Is it contemplated that oral agreements tor arbitration are to be 

governed by the common law? or should the statute also provide that an agreement 

tor arbitration is not valid unless in writing? 

2. I note that in the proposed California Revision (page 8 01' Hr. Kasel's 

report) it is provided tluI.t '" controversy'" as used herein applies to any and all 

questions arising under an agreement • • ." I take it that this language is not 

intended to contine arbitration to disputes ar:l.sing out 01' contracts and other 

consensual transactions and suggest that this m:l.ght be made clearer by revising 

C the latter part of the language Just quoted to read "all cases ar:l.sing under the 

agreement to arbitrate." 

, 
-' 



c 3. With res'pect to the language based on the New York statute which 

appears on I age 9 of the report: (a) What are "appraisals" and "valuations"? 

(b) What ar·J the pros and cons as to including appraisals and valuations UDder an 

arbitration statute? (c) Technical.ly, is this problem not one. of whether 

appraisals and valuations are included within the term "controversies" as used in 

an arbitration statute and should the problem not ,be bandled by the technique of 

defining "controversy" either to include or to exclude them? '(d) If the problem 

1,s to be handled in the 1heh:Lon sUiSested on page 9 of the report, I suggest the 

fQllaw1ng change in, the l.a.nguase: ''This Act shall also apply to questions arising 

out of agreements providing for valuations ~ appraisals 8l' and shall apply to 

other controversies which may be collateral, incidental, precedent, or 

subsequent to any issues betYeen the parties; II (e) I dO not understand what 

"other controversies which may be collateral, incidental, precedent, or sub-

.'~ sequent to any issues between the parties" means. 
',,-.,. 

Seotion 2 of the tJn1form Act 
(See :pese8 10 to 23 of Hr. 1OI8el'8 report) 

1. With respect to the COllllleut (pages 15-16) on Section 2(b) of the 

Uniform Act: Is not the purpose of this provision to afford a party oontending 

that he is not under a duty to arbitrate a matter, a kind of declaratory judgment 

proceeding to determine that question: (quaere, however, whether a party could 

not use the regular declaratory Judpent procedure for this purpose) In the 

absence of such a provision cannot the party cootending that a matter is 

arbitratable obtain an arbitration award by default under Seotion 5(a)7 Is the 

provision not, therefore, desirable! 

-2-

.... -~-"---------'---------



c 

2. Re stayiug an action (see report paaes 17~19): I have some doubt that 

the question whether one who 1s in default in proceeci1ug with an arbitration is 

precluded from obta1niDg one is covered in the Uniform Arbitration Act "as a 

practical matter" as sue:sested in the report (p. 17). The provision that a s'taiY 

will be granted only "if an order for arbitration or an application therefor has 

been made under this section" does not tell us that such an order or application 

shall nat be granted if the party seeking it is in default in proceediDg. 

3. Are not "waiver" and "default in proceediDg" the same th1ug? 

4. With respect to the discussion of "arbitrab1l1ty of claim" I bave 

considerable difficulty with the statement (report pp. 19-20) "but wb>!ther a 

particular cla1m or issue is arbitratable under such agreement should be deter-

mined by thearibtrator." I do not see how this can be a dif'ferent question from 

the question whether there is an agreement to arbitrate; that question must 

always, I should think, be whether there is an agreement to arbitrate a 

particular dispute and. therefore, a matter for decision by a court. ~r, 

it does nat seem to me that either Section 2(e) of the thiform Arbitration Act 

or the quotations on paae 20 of the report support the statement quoted above; 

rather they indicate only that' a court cannot decide whether a claim whicb it 

has decided is arbitratab1e under the agreement has merit. 

5. I have the followiDg sue:sestion, which I believe are self-explanatory, 

for !!1IIMIdment of proposed Section 2 of the California Revision (pp. 21-23): 

Section 2(a). em. application of a party 'kewiai all~ing 
an agreement described in Section 1, and the opposing party s 
refusal to arbitrate, the court shall eri.u-1;.e-Jlariles-1;e 
proceed SUlllll&r1ly to the determination of the issue 80 raised 
and sball order arbitration if foWld for the IIICIVing party; 
otherwise, the application .ball be denied. But if the court 
~ finds lidep-8JIJIl'epIPNU-eue1ill8'tiaaees that evu-1;lIevp-u 
the agreinent to arbitrate exis1;s,-i1; has been _ived by the 
moving party, u-wlliek-ease the application to compel. 
arbitration shall be denied. 

-3-



c (b) If an issue referable to arbitration under ,. an 
alleged agreement to arbitrate described in Section 1 is Involved 
in an action or proceeding pending in a court baving juris
diction to hear applications under subdivision (a) of this 
Section, the application sba.ll be IIIII.de therein. otherwise 
and subject to Section 18, the application may be IIIII.de in any 
court of cCJDpetent jurisdiction. 

(c) Ally action or procee4ing involving an issue referable 
su6sn to arbitration shall be stayed if an order for 
arbitration or an application therefor has been made UDder 
this section. If the issue is severable, the at~ IIq shall 
be with respect thereto only. When the ap'plication is ~ 
in such action or proceeding, the order for arb! tration shall 
include such stay. SUch an order shall not be issued or 
application for such order granted if the court finds tbat 
applicant seeking the at~ bas waived arbitra.tion7-u-is-iB 
iaf~'-iB·p.e8e'iiaS.wi'k-.. )i~!a~is. as provided for in the 
agreement between the parties. 

(d) On motions to at~ or to compel arbitration the 
only issues that ma;y be raised are whether an agreement to 
arbitrate the matter in controversf was made and whether one 
of the parties h&8 waived arb1trat on. Every other issue 
whether legal or factual· must be left exdlilli!.vdy for 
determination by" the arbitrators. An order for arbitration 
shall not be refused on the ground that the claim in issue 
lacks merit or bona. fides or because any fault or grounds 
for the cJ.a.1m sought to be arbitrated has not been shown. 

Section 3 of tile Uniform Act 
(See pages 24 to ~ Of Mr. Kagel's report) 

1. It occurs to me that there ma;y be some situations in which parties 

have agreed that certain disputes between them are to be arbitrated by a 

particular individual (e.g. an "umpire" under a collective bargaining agreement) 

and where they would not wish the dispute to be arbitrated by any other person 

should the individual named be unable or unwilling to act. Neither Section 3 

of the Uniform Act, nor Code of Civil Procedure Section 1283 nor proposed 

Section 3 of the CBlifornia Revision appears to recognize this possibility, 

providing for the appointment of a successor in all cases. If' I am right, 

C should not some limitation be written into any new California arbitration 
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C statute to cover this point? 

c 
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2. I doubt the wisdom of subsection (c) of proposed Section 3 of the 

California Revision. 

3. I suggest the following modifications, which I believe are se:1f

explanatory, of the language of proposed Section 3 of the California Revision: 

Section 3(a). An arbitrators selected by the parties 
or the court, who uais to •• "-.s-.u-Bell"n1r be ilgPartial 
silal1-lIe-us1pM;ei is a •• -"I!le neutral-arbitrator. An 

Aarbitrators selected by .uk • party or the court to represent 
a party to the arbitration IlIiaU-1Ie-iesipa"ei-.. -~ is an 
advocate-arbitrator. -----

(b) If ne an arbitration agreement provides a method 
of appointment of -either "ks a neutral-arbitrator or an 
advocate-arbitrator, this method shall be followed. In the 
absence thereof, or if the asreed method fails or for any 
reason cannot be foJ.lowed, or when a neutral-arbitrator or 
advocate-arbitrator appointed tails or is unable to act and 
his successor has not been duly appointed, the court, on 
a~licetion of a party, shall apoint a neutral-arbitrator aaa 
or an advocate-arbitrator as needed. A ne\t~ral-arbitrator 
or advocate-arbitrator so appointed has all the po-Jers of one 
specifically named in the agreement. 

(c) WI!le A court. sk.~ shall appoint neutral-arbitrators 
whenever possible from lists of qU8lified available arbitrators 
suppJ.ied by recognized governmental agencies or private 
associations concerned with arbitration. 

Section 4 of the thiform Act 
(See pages 28 to 30 Of Mr. Kagel's report) 

~ questions here can best be indicated through ~ suggestions for revision 

of proposed Section 4 of the California Revision: 

Section 4. The pavers of arbitrators may be exercised 
by a majority of them unless otherwise provided by the 
asreement el'-By-,kis-Ae" if re&801l8ble aaa-iu notice of all 
hearings and meetings required to carry out the duties of the 
arbitrators sl!aU-es has been given in writing By-"I!le-u1iVal 
&JIllitJIaiis;ar to all IlelilHtl's-st -"I!le-ieari-et -AJlei'llPaUu arbitrators. 

-~-
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lot' cOllllDents are as tollows: (a) unless the Act makes SC)llle exception, which 

I do not believe it does, "or by this Act" seems wmecesllElX7; (b) tying the two 

sentences together is intended to make clear what I suppose the intention to be -

that tha majority cannot decide unless notice has been given; (c) it is not clear 

to me that the notice would or should always be 81ven by the neutral arbitrator; 

(d) inso1'ar as I know, we have no definition ot "Board of Arbitration" and 

"arbitrators" seems adequate. 

Section 5 of the Uniform Act 
(See pages 3i to 38 Of Mi'. i&iil's report) 

1. I understand that Mr. Kasel's view is that most of tbe matters 

covered by specific provision in Section 5 of the Unitorm Act would be decided the 

same way under the California Arbitration Statute even though it is less explicit 

on most 01' them. Th18 seems sound enough to me, and I suggest tt.t this thought 

C might be stated expressly both in his report and in the commission's report to 

the Legislature. 

c 

2. Would the enactment of a statute expressly prO'liding that an arbitrator 

may determine a controversy notYithste.nd1ng the failure of a party duJ.y notitied 

to appear represent a substantive change in the California law? 

3. It is stated on page 34 of the report tt.t the Uniform Act "does not 

intend 'to incorporate the rules of evidence of court proceedinSs'''. !rhis seems 

sound enough but should such a prO'lision not be written into the Act rather than 

relying upon the 1954 Proceedings to establish this meaning should the question 

arise? Perhaps language similar to that quoted from ~ v. Ba.renteld on page 34 

01' the report could be utilized tor this purpose. 

4. Does the language 01' subsection (e) ot proposed Section 5 01' the 

Cslifornia Revision mean that the hearing must begin with all arbitrators present 
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but IDII¥ continue if during the hear1ngone of them ceases to act,. or does it mean 

that it can begin with less than all present if at:I¥ arbitrator refuses to act? 

5. Does subsection <e) of. proposed Section 5 of the california Revision 

mean that if there are two advocate-arbitrators and one neutral-arbitrator and one 

of the advocate-arbitrators fails to atteDd the bearing that the other advocate

arbitrator aDd the neutral-arbitrator ~ coDduct the hearing, or must the other 

advocate-arbitrator also abstain aDd the neutral-arbitrator conduct the hearing 

e.l.onII? SUppose the neutral-arbitrator tailed to atteDd; vb;y should not the 

advocate-arbitrators proceed if tpey believe they can do 80 aDd reach a deciB1on? 

6. In light of the language of the first p8Z'8SX'8ph of Code of Civil 

Procedure Section l286 aDd that of Code of Civil Proc~ure Section l.263 quoted on 

page 31 of the report, it seems to me at least open to question whether the 

decision in the Cecil case is correct or that the SUpreme Court woUld necessarUy -
reach the same result. If this doubt is well founded, the eD&Ctaent of a 

provision s1m1lar to subsection <e) of proposed Section 5 of the California 

Revision would represent a more substantial revision of California law than is 

suggested in the report. 

7. I suggest that the last part of the last sentence of subsection (a) 

of proposed Section 5 of the California Revision might better read as follows; 

"aDd, on request of a party aDd for good cause, or ~n 
their own motion IIIaY postpone the bearing to a time not 

, later than the elate fixed by the agreement tor meJdng the 
award lUll ••• -tke-]lllft".-' •• '''_ or, with the consent of 
the parties, to a later elate. 

-7-
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Section 6 01' the unitorm Act 
(see pages 39-40 of Mil. KaBel's report) 

1. Should the words "prior to the proceeding or heerill8" not be 

elimineted tram prqposed Section 6 of the California Revision? Suppose a party 

should at the outset 01' an arbitration proceedins expressly "waive" his right 

to be represented by an attorney but should subsequently decide that he is unable 

to present the matter satisfactorily himself and wish to have the serv:l.oes of an 

attorney during the balance 01' the proceedins. Is there any good. :re&8CII1 why he 

should be bound by his earlier waiver? 

Section 7 of the Unitorm Act 
(See pages 41 to 45 of Mr. KaBel's report) 

1. It seems to me that the provisions 01' the tirst paragraph of Code 01' 

Civil Procedure Section 1286 are somewhat clearer with respect to the matters 

covered than are subsections (a) and (c) at Section 7 of the Uniform Act and 

that it might •. therefore. be preferable to incorporate the tormer rather than 

the latter into prqposed Section 7 of the Calitornia Revision. 

2. One matter which is not entirely clear to me under Code 01' Civil 

Procedure Section 1286 is whethl!r a court may punish a person for conteJqpt tor 

disobeying the subpoena of an arbitrator or may only do so atter the court has 

ordered the person to comply with the subpoena and ~ order has been diSObeyed. 

This question is even less clear under Section 7(a) of the Uniform Act which is 

incorporated in the California Revision. I should think that it should be 

claritied in any new arbitration statute. 

3. Code of Civil Procedure Section l286 provides that where there is more 

than one arbitrator all or a majority shall II1gn subpoenas for testimony before 

them. It is not entirely clear whether this provision applies to all decisions 

.8. I 
I 
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c 
with respect to depositions but I would s~ose that it does. Proposed Section 

7 of' the Calif'ornia Revision, on the other hand, following the tmiform Act, 

clearly gives these powers to the neutral-arbitrator alone. This would seem to 

be a considerable substantive change in the law and one which may be open to 

some question. (Note, however, that l'rofessor sturges suggests that all members 

of a panel should have this power.) 

4. Who pays the witness fees? Should mileage and other expenses be 

expressly covered? 

5. Is it clear :from proposed Section 7 of' the Calif'ornia Revision that 

limitations as to how f'ar a witness may be required to travel in obedience to a 

subpoena issued by a court apply to subpoenas issued by an arbitrator? 

6. Does the tmiform Act contemplate taking depositions on written 

C interrogatories when (a) the witness is out of' the state or (b) in B.Il¥ other case 

where this appears to be reasonable? If' so (or not) should this be spelled out 

together with procedurs f'or settling written interrogatories if' authorized? 

c 

7. Should subsection (b) of Proposed Section 7 of the California Revision 

provide for resort to court to compel the taking of depositions as d.oes C.C.P. 

Section 1286? 

8. Should subsection (b) of Proposed Section 7 of the California Revision 

have added after "evidence" the words ''but not of discovery" to make this 

intended meaning explicit? 

Section 8 of the UD1:f'orm Act 
(See pages 46 to 49 of Ml'. Kagel is report) 

I have the following comments on proposed Section 8 of' the california 

Revision: 

-9-
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1. I BIll not clear why subsection (b) is necessary. While this might be 

a deSirable 1'Ol'1!l in which to cast the arbitrators' work, why is it necessary to 

require it in the statute? 

2. Are the parties empowered to extend the time to make an e.ward when the 

time was fixed by order of court as well as wben it was fixed by asreement? Ii' so, 

is there any incongruity in this? 

3. It is nowhere expressly stated that an award not made within time is 

inei'i'ective unless the party objecting to the award has waived his right to do so. 

Perhaps the last sentence of subsection (e) should be recast to express this 

thought rather than merely to imply it. 

4. No criteria are stated which the court is to apply in determ1ning 

whether to extend. the time within which an award IIlight be made; would it be 

deSirable to do s07 

5. If it is intended that the arbitrator shall be able to make a decision 

without any explanation, 1'indinss of fact or law, reasoning as to how he reached 

the deCision, or the basis of the decision, would. it not be desirable to so state 

in the statute? 

Section 9 of the Uniform Act 
(See pages 5<5 to 53 of Mr. Kagel's report) 

l. I read the first sentence of Section 9 of the Uniform Act to provide 

that the arbitrators may modify or correct the award either (l) on application 

to them directly W one of the parties or (2) when the award is submitted to 

them for such purpose by a court which has the award before it under Sections ll, 

l2 and l3 of the Act. Mr. Kagel seems to assume that the arbitrators are 

empowered by Section 9 to modify or correct the award only under (2) - i.e., when 

-10-
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c the award is submitted to them by a court. The matter should be clarified because 

the language is incorporated in subsection (a) of proposed Section 9 of the 

California Revision. 

2. It is not clear to me wil;y" it is necessary to refer to Sections 11 and 

12 as well as to Section 13 in Section 9. I should think that an application for 

modification by some party under Section 13 ought to be necessary before the 

court could submit the award to the arbitrators for modification. The a'p:plication 

might be made as an alternative motion or a countermotion in a proceeding before 

the court under Section 11 or Section 12 but it would still be an EI'p:plication 

under Section 13. 

3. I am not cozrvinced that it is undesirable to give the arbitrator the 
that it is desirable 

o:p:porunity to clarify the award or! to limit his clarification, in situations where 

the court requests him to clarify it, to "only those particulars specified in the 

C court's order". Is it apprehended that the arbitrator ~ actually change the 

award in the guise of clarifying it? It would seem to me that since IIIBIIY 

c 

arbitrators are laymen and since the proceedings are rather informal, IIIBIIY awards 

may be issued which are not clear and are not responsive to all of the problems 

involved and to afiord the arbitrator the o:p:portun1ty to clarify the award ~ 

be desirable even it' it involves some mod.:Lficat:Lon of it. There seems to be no 

part:Lcular reason for equating an award to a judgment of a court in th:Ls respect. 

4. I think that the next to last sentence in paragraph (b) of proposed 

Section 9 of the California Rev:Ls:Lon should be eliminated. It is not proper as 

applied to an appl:Lcation made to the arbitrator (assuming that III\Y' interpretation 

that Section 9 authorizes an a:pplication directly to the arbitrator). Insotar as 

it applies to an application to the court, it appears to be covered by Section 

13(c) itself. 

-11-
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Section lOot the Unit~Act 

(See pages 54-55 ot Mr. leagel ' s report) 

1. It seems to me that Section lOot the Uniform Act and proposed 

Section 10 at the Calitornia Revision are directed to somewhat different matters. 

The latter is a substantive provision as to who shall bear the expense ot the 

arbitration. Section lOot the Unit~ Act, on the other hand, seems to leave 

this substantive question to the discretion ot the arbitrator and to provide 

f1lrther that his deCision thereon may be incorporated on the award. One ot the 

consequences of this would a~ear to be that the arbitrator can unilaterally fix 

his own tee and make it binding on the parties by incorporating it in the award. 

Whether this is desirable may be open to question. In any event, the COIJDIIission 

ought to decide whether it wants the essence ot both provisions in a new statute. 

2. Is it contemplated that the expense ot depositions should be shared 

or should this be treated as it is in a civil action, with the losing party being 

required to bear this expense? 

Section II ot the Unit~ Act 
(See pages 56-57 of Mr. Kagel's report) 

1. It seems to me that some time limit within which a motion to confirm 

must be made, such as is provided in Code ot Civil Procedure Section 1287, may 

be desirable, although it might be extended beyond 3 months - say, to a year. 

2. Should subsection (b) ot proposed Section II ot the Calitornia 

Revision provide that the opinion at the arbitrator, it any, shall also be 

tiled with the appJ.ication? 

-12-
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Section 12 01' the Unitorm Act 
(See pages 60 to 68 01' Ml-. Ka:ge~ I s report) 

The questions which I hsve here can be raised with reterence to proposed 

Section l2 01' the california Revision: 

l. It is not clear to me why subsection (a)(l) and subsection (a)(2) are 

both necessary. Does (l) re1'er to corruption by persons other than the arbitra

tors? Is there any reason why (l) could not cover the whole subject by addiDg 

at the end thereot "on the part 01' an arbitrator or any other person"? 

2. Is "other undue means" in subsection (a)(l) clear enough to warrant 

retention? 

3. It seems to me to be undesirable to re1'er to the errors on the part 

01' the arbitrator covered in subsection (a)(3) as "misconduct" or "misbehavior". 

We do not ordinarily so characterize the kind 01' errors which seem to be reterred 

to. In any case, I should think that the language 01' subsection (a)(4) 01' 

Section 12 01' the uniform Act would be preterable to that 01' this subsection to 

cover what is apparently intended to be reached thereby. Possibly, however, there 

should be incorporated into the language 01' (4) the ground stated in subsection 

(a)(2) 01' Section 12 01' the uniform Act: "There was evident partiality by an 

arbitrator appointed as a neutral". 

4. I do not understand the tollowing language 01' subsection (a)(4): "or 

so imperfectly executed that a mutual final and detinite award upon the subject 

matter submitted was not made". The language may have been clarified by the cases 

but on its 1'ace it seems most indetinite and in eUect to give a court very 

broad power to set aside an award. which it simply believes to be wrong on the 

merits. 

5. I suggest that the language 01' subsection (a)(5) 01' Section 12 01' the 

uni1'orm Act be incorporated in the california Revision. I think that Mr. Kagel 

-13-
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C is :probably right in his suggestion (page 63 of report) that this language is not 

technically necessary since the matter referred to could be raised under a 

contention that the arbitrator had exceeded his powers. However, the language 

is at most redundant and I think that the ex.plicit cross-reference of proceedings 

under Section 2 and to the possibility of waiver are :probably desirable. I 

would, however, modify the language of (5) to the following extent: "There was 

no ueiua.iea agreement to arbitrate the dispute in question * * *" 

6. I am somewhat concerned by the language of subsection (b) of :proposed 

Section 12 of the california Revision. As I understand the matter, when a court 

confirms an award, it makes the award a jndgment of the court. Suppose, then, 

that the award provided for some specific relief which a court of equity would not 

grant in a civil action brought for that purpose -- e.g., the removal of a wall 

of a building standing an adjoining landowner's land, an affirmative decree 

C requiring detailed supervision of conduct CNer a lens period of time, a decree 

requiring the performance of s.ffirmative acts in another state, or specific 

performance of a personal service contract. Is a court to be required to confirm 

C 

the award and thus in effect to enter such an equitable decree? The S8llle question 

might be raised with respect to the two examples given in the report (pages 64-65) 

of relief which might be granted by an arbitrator Which 'Would not be granted by 

a court. It seeJDS to me that other similsr questions could be raised about this 

subsection. 

7. If subsection (a)(4) of :proposed Section 12 of the California Revision 

is retained, should the court not be given authority in subsection (d) thereof 

to order a rehearing before either the old arbitrators or new arbitrators when 

subsection (a)(4) was the ground for vacation of the award? I should think that 
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it might in some cases appear to the court that the old arbitrators were so wide 

of the mark that it would be unlikely that they could do an effective Job on 

rehearing. 

8. I think that it should be noted that the language of subsection (e) 

is :probably different in substance from that in the last paragraph ot Code ot 

Civil Procedure Section 1288. As I read the tormer, it would start running as 

ot the date of' the order a period of time within which an award could be made 

equal to the time period specified in the agreement (e.g., 3 months). As I read 

the latter, the rehearing which it authorizes would have to be completed within the 

original tiIDe :provided in the agreement for the making of the award. 

9. I have some doubt about subsection (f). It would seem to me to be 

:proper to authorize the ather party to make a counter-motion to have the award 

confirmed and to have the court decide both the motion to vacate and the counter

motion at the same tiIDe. But quaere whether the court should confirm the sward 

in the absence of' a motion by any party that it do so. 

Section 13 of the Uniform Act 
(See pages 69 to 7i of Mr. Kagel's report) 

The only question which I would raise here is with respect to subsection 

(b) of proposed Section 13 of the CaJ.itornia Revision: Should the court be 

authorized to confirm the award as made or as modified in the absence of a motion 

by some party that it do so. 

Section 14 of the Uniform Act 
(See pages 72 to 74 of Mr. Kagel r s report) 

I have one question with respect to subsection (b) of proposed Section 14 

of the California Revision. It seems to me that a court should nat be authorized 
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to award as "costs" reimbursement for ~ expense incurred :tndependent~ Of 

a proceeding in that court; thus, I suggest eliminating the language "tmless 

the arbitration award or agreement provides otherwise". If an arbitration 

award provides for costs, these would be covered by the enforcement of the 

award but would not be independently provided for as "costs" in the jndgment 

of the court confirmill8 the award. If an arbitration agreement provides for 

costs, these should be included in the arbitration award where one is made, and 

if no award is made they would be the subject of a contract action to recover 

the amount agreed to be paid but reimbursement expenses incurred outside a 

Judicial proceedill8 should not be awarded to a party by a court as "costs" 

in such proceedill8. 

-16-
I 
I 
I , , 
I 
! 

J 



c 

c 

Section 15 of the Uniform Act 
(See pages 75-76 of Mr. Kagel's report) 

It is not entirely clear to me that specific directions as to 

the content of the judgment roll are necessary. If they are, I 

should think that the judgment roll would include those papers filed 

in the proceeding which would correspond to the pleadings in a regu

lar action. 

Section 16 of the Uniform Act 
(See pages 77-78 of Mr. Kagel's report) 

1.. I would substitute the first sentence of Section 16 of the 

Uniform Act for subsection (a) of proposed Section 16 of the Calif

ornia Revision. 

2. I would substitute for subsection (b) of proposed Section 16 

of the California Revision the following: "Notice of an application 

must be served upon the adverse party or his attorney as prescribed 

by law for service of notice of motion in an action." 

Section 17 of the Uniform Act 
(See pages 79 to 81 of Mr. Kagel's report) 

1. It is not clear on the face of subsection (al of proposed 

Section 17 of the California ReVision whether the reference is to 

the superior, municipal, or justice court. Should all arbitration 

matters go to the superior court regardless of the amount of money 

involved or should the jurisdictional amounts ordinarily applicable 

apply in these cases? 
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2. Suppose an arbitration agreement does not either expressly 

or impliedly provide for arbitration in this· state but that the 

person against whom a judicial proceeding arising out of the agree

ment is brought is amenable to suit within the State. Should our 

courts not have jurisdiction to proceed, at least where the moving 

party resides here or is doing business here? I believe that sub

section (b) of proposed Section 17 of the California Revision might 

be read as negativing jurisdiction in such a case. 

). Subsection (c) of proposed Section 17 of the California 

Revision refers to "service of process on defendant." In Section 

16 of the California Revision, however, written notice of application 

is authorized in all cases. Should not Section 17 therefore refer to 

"service of notice"? 

4. Quaere whether subsection (c) of proposed Section 17 of the 

California Revision should not be more specific and demanding with 

respect to acquiring jurisdiction over a person outside the state 

in a case falling within subsection (b). The non-resident motorist 

statute provides, for example, for service by registered mail with 

return receipt filed with the court; is something about equivalent 

desirable here? 

Section 18 of the Uniform Act 
(See pages 82 to 84 of Mr. Kagel's report) 

1. Should the word "principalf' be placed before "place of 

business" in proposed Section 18 of the California Revision? 

2. Does the last sentence of proposed Section 18 mean that if 
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<:_ any application provided for in the statute is made to a court, that 

all subsequent proceedings must be brought therein? Suppose for 

example, that an application to stay an action should be made under 

Section 2(d), the action being filed in a different county than any 

described in Section 18. Should a later application to confirm an 

award necessarily be filed there? 

c 

3. It should be noted that the venue provisions of proposed 

Section 18 of the California Revision are considerably less liberal 

insofar as the moving party is concerned than are those of Code of 

Civil Procedure Section 1282, since he is not authorized to proceed 

in the county in which he resides. The provisions are, however, 

consonant with the general California theory concerning venue. 

1. 

Section 19 of the Uniform Act 
See pages 85-86 of Mr. Kagelts report) 

Can appeals be taken in California today from the kinds of 

orders described in subsection (a)Cl) of proposed Section 19 of the 

California Revision? 

2. Would it be desirable to provide for an appeal from an order 

either granting or denying a motion to stay a civil action on the 

ground that the issue therein is referable to arbitration? Either 

order would substantially affect the rights of the parties and while 

technically both are interlocutory and could be appealed on appeal 

from the final judgment in the action it seems likely that the 

questions would be moot at that later time. 

3. Is subsection (bl of proposed Section 19 of the California 
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Revision likely to be misleading as to the questions open for review 

or appeal? As I understand it, an appellate court would not be 

justified in reversing a judgment confirming an award on many grounds 

upon which a reversal could be ordered if the appeal were from a 

superior court judgment. Quaere whether "to the same extent" throws 

doubt on this? 
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