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ll/13/56 

Memorandum No.4 

Subject: 1957 Report of Commission 

Attached is a draft of the 1957 report of the cOllllll1ssion. This 

report bas been before the cOllllDission on two previous occasions; the present 

draft reflects the several revisions made in the report to date. The descriptions 

of the topics selected for incl.usion in the 1957 agenda resolution will be 

included in Part IV B of the report. 

I recOGllllend that the cClllllliSlion consider Dlflki ng the following 

change in the attached draft of the 1957 report: On page 8 substitute "all but. 

one" for "each" in the last sentence of the first paragraph and substitute the 

tollav1ng for footnote 4a: 

4a 
The eCIIIIIIission will not submit a recommendation to the 1957 
Session of the Legislature relating to 1955 Topic Bo. 14 -­
Whether a statute should be sDaCted to make it unnecessary 
to appoint an administrator in a quiet title action involving 
property to which SOlIe claim was made by a person since deceased. 
After a prel1minary study of the atter the commission's research 
consultant, Professor Richard C. Maxwell of the School of Law 
of the tmiversity ot California at Loa Angeles, reported that 
he doubted the wisdom of proeeediI!a further with the st~. 
The cOlllllissiOll thereupon CC'IIIIPin1 ea.ted with the member of the 
Bar who bad originally Suggested tb1a subject as one deserrtng 
study and reconsidered the matter on the basis of bis reply 
but was unable to determine whether the study should be 
carried further. The cOlllllission than sought the views of 
the State Bar as to whether any change in the laY relat1llg 
to this SUbJect is necessary and whether further stlJlbr of the 
matter would be desirable. At the date of this report the 
state Bar still bas tb1a question UDder cons:l:deration. 

BespecttulJ,y submitted, 

John R. McDonough, Jr. 
Executive Seereta.:&7 
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LE'l'TER OF TRANSMI'lTAL 

~ HIS EXCETJ.ENCY aoonr.rN J. KNIGHT 

Governor E! Calitornil1-

~ to ~ Membere E! the L!gilllature 

The California raw Rev1don Comm:1esion, created in 1953 to examine the 

common law and statutes of the state and to recommend euch changes in the lsv ae 

it deems necessary to modify or e1:1m:1.nate antilluated and inequitable rules of law 

and to brill8 the law of this State into ~ with modern conditions (Government 

Code, Sections 10300 to 10340); herewith su1:mite this report ot its transactions 

during the year 1956. 

JOHN R. ¥.c OONOUGH, JR. 

Executive Secretary 

January 1, 1957 

THOMAS E. SlJINTON, JR., Chairman 

JOHN D. BIIBllI\.GE, Vice Chairman 

JESS R. DORSEY, Member of the Senate 

CLARK L. BRADt.Er, Member E! ~ Assembly 
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BERT W. LiVIT 
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SAHlJEL D. THURMI\N 

RALPH N. KLEPS, Legislative Counsel, 
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REPOBT OF THE CALIFORNIA LAW REVISION COMMISSION 

FOR THE YEAR 1956 

I. FUNCTION OF COMMISSION 

The California Law Revision Commission 'lmS created by' Chapter 1445 of the 

statutes of 1953. The commission consists of one Member of the Senate, one 

Member of the Assembly, seven members appointed by' the Governor With the advice 

and consent of the Senate, and the Legislative Counsel who is an ex officio, 

nonvoting. member. 

The principal duties of the Law ReviSion Commission are set forth in 

Section 10330 of the Government Code which provides that the commission shall, 

within the limitations imposed by' Section 10335 of the Government Code: 

(a) Examine the common law and statutes of the state and judicial 
decisions for the purpose of discovering defects and anachro­
nisms in the law and recommending needed reforms. 

1 

(b) Receive and consider proposed changes in the law recommended by' 
the American Law Institute, the National Conference of 
Commissioners on Uoiform State Laws, any bar association or 
other learned bodies. 

(c) Receive and consider suggestions from judges, Justices, 
public officials, lawyers, and the public generally as to 
defects and anachronisms in the law. 

(d) Recommend, from time to time, such changes in the law as it 
deems necessary to modify or elilIlinate antiquated and 
inequitable rules of law, and to bring the raw of this 
State into harmony With modern conditions. 

The commission is also directed to recommend the express repeal of all 
statutes repealed by implication, or held unconstitutional by the Supreme 
Court of the State or the Supreme Court of the United States. CAL. GOVT. 
CODE § 10331. 
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The commission's pro(;ralll is fiXed in accordance with Section 10335 

of the Government Code which provides: 

The commission shall file a report at each reeular 
session of the Legislature which shall contain a calendar of 
to~ics selected by it for study, includina a list of the 
studies in progress and a list of topics intended for future 
consideration. After the filing of its first report the 
c:mmd.ssion shall confine its studies to those topics set 
forth in the calendar contained in its last preceding report 
,,1Ii-::h &'e thereafter approved. for its study by concurrent 
resolution of the LeGislature. The cammission sball also 
study any topic which the Legislature, by concurrent 
resu1.ut:!.on, refers to it for such study. 

-6- J 
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II. PERSONNEL OF COMMISSION 

There were no changes in the personnel. of' the Law Revision COIII!Iission 

d.uring 1956. Mr. Samuel D. Thurman of' Stanford was reappointed to the cOlll!lission 

by G<wernor Knight in July 1956 upon the expiration of' his first terra of' ottice. 

As of' the date of' this report the membership of' the Law Revision COIII!Iission is: 

Terra expires 

Thoma.s E. stanton, Jr. San Francisco Chairman October 1, 

Jobn D. Babbage Riverside Vice Chairman October 1, 

Ron. Jess R. Dorsey Bakersfield Senate Member * 
Bon. Clark L. Bradley San Jose Assembly Member * 
Joseph A. Be.ll. Long Beach Member October 1, 

Bert W. Levit San Francisco Member october 1, 

stanford C. Shaw Ontario Member October 1, 

Jobn Harold SWan Sacramento Member October 1, 

Samuel D. ThUX'IIISD Stanford Member October 1, 

Ralph N. Kleps Sacramento ex otfic1o member ** 

* The legislative members of' the cOllllll1ss1on serve at the pleasure of' the 
appointing power. 

1957 

1959 

1959 

1957 

1959 

1957 

1959 

** The Legislative Counsel 1s an ex ottic10 nonvoting member of' the Law Revision 
COIIIIII1ss1on. 
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III. S{J;JiIARY OF WORK OF COJ.lII!ISSION 

During 1956 the Law Revision Commission was engaged in three tasks: 

1. Work on the several assignments given to the commission by the 19,5,5 

suo. 1956 Sessions of the Legislature to be completed for presentation to the 1957 
2 

and 19,59 Sessions; 

2. Preparation of a calendar of topiCS selected for study to be sub­

mitted to the Lagis1ature for its approval at the 19$7 Session, pursuant to 
3 

Section 10335 or the Government Code; and 

3. A study, made ",ursuant to Section 10331 of the Government Code, to 

determine whether any statutes or ths State have been held by the Supreme Court 

of the United States or by the Supreme Court of Cal1tornia to be unconstitutional 
4 . 

or to have been impliedly repealed. 

The commission met eight times to the date of the preparation of this 

report in 19,561 On January 6 and 7 at San Francisco; on lIarch 12 at Loa AngtIles; 

on May 4 and ,5 at Loa Angeles; on June 1 and 2 at San Francisco; on July 13 and 

14 at Long Beach; on August 10 and 11 at Stantord; on September 20 and 21 at 

Los Angeles.r on October 12 and 13 at San Francisco and on November 17 in San 

Francisco. In addition, comm1ttees of the commission met on various occasions 

during the year. 

2 
See Part IV A or this report, p. 6 infra. 

3 . , 

See Part IV B of t his report, p. 13 infra. 
4 

See Part V of this report, p. 14 infra. 
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rI. CALENDAR OF TOPICS SELECTED FOR fJl'tJm' 

A. 8l'UDIES Df PROGRESS 

1. studies pursuant to Resolution Chapter 2CY7,statutes of 1955 

The followil18 topics, which are described in the 1955 Report of the law 

Revision CoII1mission to the Legislature, were recOllllllended :tor st~ by the 

cOlllllission and approved. by the 1955 Session of the Legislature I and were studied 

by the cOlllllission duril18 1956. The cOlllllission is s~tt1ng a recommemation 
. . ~ 

relating to each of these topics to the 1951 Session of' the Legislature: 

1955 1. Whether tbe sections of' the Civil Code prohibiting tbe suspension 

of t~ absolute p~ 'Of alienation should be repealed. 5 

C 2. Whether tbe courts of this state should be required or authorized 

~ 

5 

6 

. 6 
to take judicial noticeof' the law of' foreign countries. 

The cOlllllission IiIay not sulm1t a rtwlIIInendation relating to Topic Bo. 14, 
wbetber a statute should be enacted to make it unnecessary to appoint an 
administrator in a quiet title action involving property to which some claim 
was made by a person since deceased. After a study of' the matter the 
comm1ssion'fiI research consultant, Prot •• sor Ricbard C. MllJtwell of'the School 
of' law of the University of California at Los AJlge1es, reported that. he 
doubted tbe Wisdca of' proeeeci1I1S further With the stud;y~ AccordinSlY, the 
cOllllliss1 on has sousht the views of the state. liar as to Whether an;r chaIlSe in 
the law is necessary and whether further st~ of' the matter would be 
desirable. ' . 

See REPORr OF CALIF<ll!mA LAW REVISION COIolMISSION 18 (1955). 

~. at 19. 
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3. Whether the Dead M!m Statute sho~d be repealed or, if not, whether 

the rule with respect to waiver of the statu1!e b7 the taking of a 

deposition should be clarified. 7 

4. Whether California should continue to follow the rule that survival 

of actions arising outside California is governed by California lay.8 

5. Whether Section 201.5 of the Frobate Code should be revised 

[treatment of separate property brought into California]. 9 

6. Whether Section 660 ot the Code ot CivU Frocedure should be amended 

10 to specify the effective date of an order granting a new trial. 

7. Whether, yhen the defendant moves tor a change of place of trial 

ot an action, the plaintiff should in all cases be permitted to 

oppose the t1C.tion Oil the ground of the convenience of 

witnesses. II 

e. Whether the law with respect to the "tor and against" testimonial 

privUege ot husband and Wite should be revised in certain 

respects. 12 

9. Revision ot Sections 1377 and 1378 of the Penal Code to eliminate 

certain obsolete lans:U88e there [comprOlllise ot misdemeanor 

charge]. 13 

ld. at 20. e-
Id. at 21. 

9-
Id. at 22. 

10-
Ibid. 

II 
ld. at 23. 

12-
Id. at 24. 

13 -
Id. at 26. 
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10. Resolution of conflict between Penal. Code Section 19a., limiting 

commitment to a county jail to one year in misde!lleanor cases, 

and other provisions of the Penal. Code and other codes providiDg 

for longer county jail sentences in misdemeanor cases. 14 

ll. Whether Sections 22OJ. and 39OJ. of the Corporations Code should be 

made uniform with respect to notice to stockholders reJ.s.tiDg to 

sale of all or substantially all of the assets of a carporation.15 

12. Whether the jury should be authorized to take a written copy of the 

jury instructions into the jury room in civil as well as cr1m1M) 

16 cases. 

13. Whether Sections 389 and 442 of the Code of Civil Frocedure, 

relating to bringing additional parties into a civil action by 

croBs-cOll\Plaint, should be revised. 17 

14. Whether a statute should be enacted to make it unnecessary to 

appoint an administrator in a quiet title action involving 

property to which SaDe claim was made by a person since deceased. 18 

15. Whether, When the defendant in a divorce or annulment action bas 

defaulted, the court should be authorized to include an award 

of attorney's fees and costs in a decree of annulment or an 

interlocutory or final decree of divorce Vitbout requiriDS tbat 

an order to show cause or notice of motion be served on the 

defendant. 19 

ld. at 27. 
15 -

Ibid. 
16-

ld. at 28. 
17 -

ld. at 29. 
18-

ld. at 30. 
19-

~. at 31. 
-J.lor. 



c 16. Whetber there is need tor clarification ot the law reapect:Lng 

the duties ot city end county legislative bodies in connection 

with plann:Lng procedures and the enactment of zoning ordinances 

20 
when there is no plBDniDg COIIIIIIission. 

2. studies pursuant to Resolution Cha,pters 35 and 42, statutes ot 1956 

The tollowing topics were approved tor study by the caJBDission by the 

1956 SeSSion of the Legislature. Most of the topics in this group were 

recommended tor study by the commission pursuant to Government Code Section 10335; 

eo description ot them is contained in the 1956 report of the COIIIIIission to the 

Legislature. The cClllllliss:i.on is submitt:Lng recaJllnlmda-tions on Topics 8, 14 and 

17 to the 1957 SeSSion ot the Legislature and wUl report on the other topics to 

the 1959 Session: 

C 1956· 1. .Wbetber the Penal Code and the Vehicle Code should be revised to 

C 

20 

eliminate certain overlapp:Lng provisions relat:Lng to the unlawful 

takiDg of a IIIOtor vehicle and the driViDg ot a IIIOtor vebiole 

while intoxicated. 
21 

2. Whether the procedures tor appointiDg guardians tor nonresident 
22 

incaapeteuts and nonres1dent minors should be clarified. 

3. A study of :Provisions ot the Code of Civil Procedure releoting to 

the confirmation Of peortltion sales and the provisions of the 

Probate Code relat:Lng to the confirmation of sales of real 

property of estates of deceased persOllS to determine 

M!. at 32. 
21 

See REPoRT OP CA.I.IFOl'INIA IAW REVISION cataSBIC& 19 (1956) 
22 

Id. at 21. 

i 
J 
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25 

26 

27 

28 

29 

---<---

(1) whether they should be made uniform and. (2) if not, whether 

there is need for clarification a.s to which of them governs 

confirmation ot private judicial partition sales. 23 

4. lfhether the law relatins to motions for new trial in cases where 
2J,. notice of entry of judgment bas not been given should be revised. 

5 . Wllether the provisions of the Civil Code relating to rescission 

ot contracts should be revised to provide a single procedure for 

rescinding contracts and. achieving the rew.rn of the consideration 

given. 25 

6. Whether the law respecting ~es to secure future advances 

should be revised. 26 

7. Whether Probate Code Sections 259, 259.1 and. 259.2, pertaining 

to the rights ot non~residellt aliens to inherit property in this 

state should be revised. 27 

8. Whether the law relatins to escheat ot personal property should 

be revised. 28 

9. Whether the law relating 1;Q the rights of a putative spouse 

should be revised. 29 

Id. at 22. 

~. 

~. at 23. 

Id. at 24. 

~. at 25. 

14. at 25. 

14. at 27. 

-1.3-
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10. Whether the rule, aPlllied in cases involving the value of real 

property, that evidence relating to sales of nearby properties 

is not admissible on the issue of value should be revised. 30 

11. Whether the law respecting postconvict1on sanity hearings 

should be revised. 31 

12. Whether the law respecting jurisdiction of courts in proceedings 

affecting the custody of children should be revised. 32 

13. Whether the doctrine of worthier title should be abolished 

in California.. 33 

14. Whether the Arbitration Statute should be revised. 34 

15. Whether the law in respect of survivability of tort actions 

should be revised. 35 

16. Whether the law of evidence should be revised to conform to the 

Uniform Rules of Elridence drafted by the National Conference of 

Commissioners on Uniform State Laws and approved by it at its 

1953 annual conference. 

17. Whether the law respecting habeas corpus proceedings, in the 

trial and aPllellate courts should, for the purpose of 

sil!q>l1fication of procedure to the end. of more expeditious and . 

final determination of the legal questions presented, be revised. 

at 28. 

ld. at 29. 
32-

ld. at 31. 
33 

ld. 
34 -

at 33. 

Ibid. 
35-

ld. at 34. 
-lh-
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18. Whether the law and procedure relating to condemnation should 

be revised in order to safeguard the property rights of private 

citizens. 

19. A study of the various provisions of law relating to the fUinS 

of claims against public bodies and public employees to determine 

whether they should be made uniform SIld otherwise revised. 

3. ReviSion of Fish and Game Code purSUSllt to Resolution Chapter 204, Statutes 
0tJ.955' , 

Resolution Chapter 204 of the statutes of 1955, which was sponsored 

by Honorable l'auline Davis, Member of the AssemblY I directed the Law Revision 

Commission to undertake a study of the Fish and Game Code and to prepare a 

proposed revisioll of such code which would eliminate obsolete, superseded, 

SDib1guous, StlSCbrOXIistic, and defective provisions thereof, and to study and 

C report its reCOllllllellda.tions Oll the problem of how best to inform the public of 

the provisions of the code &.IJd the regulations of the Fish and Gsme Commission. 

c 

Because of the scope of this assiglllllent, as revealed by a pre11m1J18.,!,), 

study, the commissiOXI contracted to have the Legislative Counsel prepare a 

draft of a revised code for the commission's cOXIsideration. The commiSSion 

also discussed revision of the code with n!presentatives of the Fish and 

Game Commission and the Department of Fish and Game. 111 addition, the 

commission sent apprOlCimstelY 900 letters to iXlterested psrsons and groupe 

tbrouehout the state calling attention to its assiEP"ment to revise the code 

and soliciting susgestions for such revisiOXI. 

The draft code was prepared by the Legislative Counsel and distributed 

by the cOlllil1ssiOXI to iXlterested persons throughout the State with a request 

-15-
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that they st~ it and send their co~ents to the commission. Copies of the 

draft were also sent to the Fish and Game Conimission and the Department of 

Fish and Game. The Department made a careful st~ of the draft and submitted 

many helpful suggestions to the Law Revision Commission. on the basis of 

consideration of the draft code and the COIIlIIlSuts of the Department and of 

interested persons and groups, the commiSSion is l'ecommending reviSions of 

the Fish and Game Code, 

The legislative members of the commissiou will introduce a bill 

embodying a revised Fish and Game Code at the 1957 Session of the Legislature. 



B. TOPICS INTENDED FOR FUTURE CONSIDERATION 

Section 10335 of the Government Code provides: 

The commission shall file a report at each regular 
session of the Legislature which shell contain a calendar 
of topics selected by it for stu~J including a list of the 
studies in progress and a list of topics intended for future 
consideration. After the fUing ot its first report the 
cOlJlllission she+J. contine its studies to those topics set 
forth in the calendar contained in its last preceding 
report which are thereafter approved for its study by 
concurrent resolution of the Legislature. The commiSsion 
shall also study any topic which the Legislature, by 
concurrent resolution, refers to it tor such st*. 

Pursuant to this section the commission reported 23" topics 

which it hed selected for study to the 1955 Session of the Legislature; 16 

or these topics were approved and reports "concerning ~os~Li1l but on!? 

of them Will be made to the 1957 Session. The cOl!!llission reported 15 

additional topics which it hed selected for study to the 1956 SeSSion; all 

of these topiCS were approved. The 1956 Session of the Legislature also 

referred four other topics to the commission tor stu~, 

The commission expects to complete the bulk of its work on 

most of the studies heretofore authorized by July 1, 19$7. It has, there­

fore, selected twelve new topics for study during Fiscal Year 19$7-58. 

The legislative members of the commission will introduce at the 1957 Session 

of the Legislature a concurrent resolution authorizing the commission to 

study these topiCS, which are the following: 

• 

-16a-
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V. REPORT ON STATUTES REPEALED BY Jl:PLICATION-OR 
HELD UNCONSTITUTIONAL 

Section 10331 of the Government Code provides: 

The cOllllllission shall recommend the express repeal 
ot all statutes repealed by implication, or held 
unconstitutional by the Supreme Court ot the State or 
the Supreme Court ot the United States. 

The commission has examined the cases decided by the Supreme Court 

ot the State and the Supreme Court of the United States since its 1956 report 

was prepared. No decision of ai. ther court holding au;y stat'lte of the State 

either unconstitutional or repealed by implication has been found. 

/flote to Col!lllissionl This study has not been made. It anY' cases are tound 

when it is made, the last sentence will, of course, be d1ftereng. 

-17-
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VI. RECOMMENDI\TIONS 

The Law Revision Commission re~ectfully recommends: 

1. That the Legislature enact the statutes recommended by the 

commission in connection with studies made pursuant to Resolution Chapter 201, 

Statutes of 1955 and Resolution Chapter 42, Statutes of 1956. 

2. That the Legislature enact the revised Fish and Game Code prepared 

under the commission's direction pursuant to Resolution Chapter 204, Statutes 

of 1955. 

3. 1'hat the Legislature authorize the commission to st~ the topics 

listed in Part IV B of this report. 

JOHN R. Me DONOUGH, JR. 

Executive Secretary 

Reapeetfully submitted, 

THOMAS E. STAN.rON, JR., Chairman 

JOHN D. llAmlAGE, Vice Chairman 

JESS R. DORSEY, Member of the Senate 

CLARK L. BRADLEY, Member of the Assembly 

JOSEPH A. BALL 

BERt' ll. LE'lIT 

&rANlI'CiW C. SHAW 

JOlIN HAROLD SWAN 

SAlrIlEL D. TltURMflN 

RALPH N. KLEPS, Legislative Counsel, 
ex ottie1o 
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