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3.0/8/56 
MeIIIoraI1dum No. 1 

Subject: Cond_tion st~. 

Mr. Burrill met with the Southern CaIIII1ttee on Sat~, Octobft 6, 

to discuss turther the stucly of condeamat1on laY aDd procedure Yh1ch we llave 

inv1ted h1m to 40. Be brousht with h1m a prel1m1Mr)' list of probleD18 wh1ch 

IIIiglrI; be included in the st1lli¥. a COW of Yh1ch is attached (A). !be O()IIIII1ttee 

discussed the IIIII.tter with Mr. Burr1ll tor aboll\; an hour aDd a balt. In the 

course ot the cozwersat1on the tollow1DS points were 4evelope4: 

1. The 11st at problems subIII1tted by Mr. Burrill vas butUy put 

together. O'Ierlaps at paints, aDd does not const1tute an 1ntesrate4 oIltliDe ot a 

proposed atuil;y. SUch an o\ltline should be acreed u;pon before the st~ pts 

under way. In ad41tiOll, it 1n mathIS tile stuil;y Mr. Burrill Ihoul4 encounter arq , 
ua,tor problems in the field DOt included in, the oIItl1ne, these voul4 be included. 

2. Mr. Burrill v1ll not be able to bes1n work on the st~ uutll 

about January 1, 1957. He v1ll t17 to haVe his research report cClllpleted by 

M!lrch 1, 1957 aDd 1. asreeable to an allts1de deadline at JUb' 1, 1957. 

3. Mr. Burrill stated tbat conpmaat1on tor such a stll1¥ at the 

atan4ard rate. clIarpd by hi. att1ce would 8IIOUnt to a fee well bqCD4 vbat tile 

cCllllll1s.1on could afford to pay. Be 11, boweVer, v1ll1D8 to let tile CCIIIIIis.ioa 

determ:lne his comperlsatiOJ1 on a basis c< I...,surate with tbat paid to otber 

CoallUltantl far ""Par work aDd to rep.rd the be.lance of his services as a public 

service. 

Althoush Mr. Burrill 1s vi1li", to wait uutll the st~ is cCllP,Pl.eted 

before tile cOIII,pe"sation is determ:l.!led, it vould be preferable to cca to an· 

II8l'HJII8llt ana. enter a formal. contract with b1Ia &8 soon aa pos8ible. ~ is 
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necessary in order that we may knQW bow IlIIlCh of our current research tUIlds are 

available for other studies. It is also us~ helptul. in achiev1zI6 a aense 

of cOlllll1tment to the un4ertaltizli and the deadlines inVolved on the part of a 

research consultant. 

The Southern CoIIIIII1ttee reached DO conclusion as to the IIIIOUIIt of 

compensation we should pay Mr. Burrill. U:I4er our resuJ,ar ltandards, a soo4 

research st~ coverizli all of the problllllll included in Mt'. Burrill's prel'm'Mry 

list wciul.d probably carry a fee of more than $l5OO; lometh1nS in the nelstiborb004 

of' $2500-$3000 vould probably be in order. I reccamenc'l, however, that we do DOt 

cOlllll1t that IlIIlCh money to the condemDation .t~ at this time because it would 

require us to hold in abeyance studies on relcission of contracts and on eitbel' 

survival of tort actions or poet-comiction san1ty bearizlis which we vould 11ke to 

set started. this year. 

I recommend, therefore, that we handle this matter as we have the 

tmitorm Rules of Bri4ence - i.e., do a part of it this year and a part next- year. 

I suggest tbat we propose to Mr. Burrill that we make a contract with him 

1mme41ately to malte a st~ of a part of the subject matter for ~,5OO (bast~ 

Ol'saulzed outlines of two possible studiel are annexed (D) and (e» and make a 

second contract with him next JS&r, out of fUnds available in 1957-58, to cover 

the balance of the condemnation st~. This vould eMhle us to determ:lJle the 

scope and desirability of such a further st~ on the basis of information as to 

both the subject matter and the research CCilsultant pined in this year's work. 
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Respecttully su1:a1tted, 

John R. McDoooush. Jr. 
Executive Secretary 
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study No. 36 - Condemnation law and 

Procedure 

I. Blements of Problem Bearing on "Just 

Compensation" to Land OWner 

(E) 

1. What account should be taken of profits from the operation of a buswss 

located on tbe property COllI'! """,ad? Consider. e. g. --

a. Loss at or damage to bus1l1ess as a separate item of aa.,e 

and cOJqpen8ation; (1) :I.r/. cc:cplete take. (2) in partial take. 

b. Consideration of profit or losa of bus1ness in t1x1Ilg wlue 

ot property; (1) 111 complete take. (2) in partial take. 

c. Temporary loss of profits from bus1ness during cllll8truction or 

move; (1) 111 COIIqIlete take; (2) 1n partial take. 

2. Should owners and lessees be entitled to recover costs of 1IIO'I1ng. 1nclw!1ng 

1I1ternwt;ion and relocation expenses? 

3. Are the recoverable costs provided by Section 1255(a) of the Code ot Civil 

Procedure in the case of ab8Ddon ..... t of condemnation adeqlate7 CoDaider. 

e.g. ,--

a. Whether the time l:lm1t preaently provided with respect to the 

period 1n which costs of preparing for trial and attorneys 

fees 'I1Iq be incurred is realistic (1) wben an order of 

possession is obte1ned; (2) wben an order tor possession 1s 

oot obta1ned. 

b. What provision. it~. IIhoUl.4 be lIIII4e for contingent attorneys' 

tees? 
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c. Should provision be made for recovery of the cost of maps, 

photofJre,phs, ens1neer1Dg studies, title reports, surveys, etc? 

d. Should provision be made for recovery of other 4alDa8es suffered 

by owners -- e.g., loss of income, etc? 

4. Should provision be made tor recovery of cost of maps, photographa, eng1neeriDg 

studies, title reports, surVeys, etc. in all conaemn8 tion cases? 

5. What provision should be made for pIQ'IIIeDt of interest -- what rate and at 

what time to CClllllle%lC8? 

6. Should provision be made that attorney's feel and appraisal fees should be 

recoverable if t,be award made is in excess of all offer D.a4e 'a specified t1me 

before trial? 

C 7. Should the conilemnator be required to offer the highest appraisal? 

8. Other. 

c 
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study No. 36 - CondeI!IMtion Law and 

Procedure 

n. :&:laments at Problem Relat1ng to 

Procedure 

1. Who BhouJ.d have the burden ot proof in condemnation casesf 

a. Should ple.1nt1tt open the evidencel 

b. Sboul4 deten4ant open the evidence but plaint1tt baYe 

the burden ot proof? 

c. Who should have the burden of proof on special. benet! ts? 

(c) 

2. Should there be a conclusive preSUlllPt10n ot necess1ty and location (a) in 

all cases, (b) in acme cases? 

3. ShoUld the condemnee be required to answer or merely to appear as UDder 

the tedarel. pract1ce? 

4. Should there be broader provisions as to discovery re plans ot construction? 

5. ShoUld test~ as to sales of nearby property be aamtasible (a) on direct 

exam1natiOll, (b) on rebuttal,; in either case 8S (1) direct ev1dence ot value, 

(2) 'bas1s tor opinion 8S to value? Should consideration be given to 

proYid1ng the period of t:lme within which sales sball be deemed releY&llt I 


