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Memorandum to the Law Revision Commission

Subject: Award of Attorney's Feee and Costs
Pursuant to Civil Code Section 13T7.3

I. An inguiry to the State Bar for information as to any prior State
Bar history on this subject turned up the following items:

1. BExcerpt from Report of Committee on Administration of Justice,
26 State Bar Journal 187 at 193 (1951):

Resoclution Ne. 10 proposed the amendment of section 137
of the Civil Code, to a2dd provisions authcrizing the court to
make an award for legal services rendered or costs incurred,
prior as well es subsequent to the order cof court therefor.
In support, it was argued that the present rule may leave
certain services uncompensated and that the value of the
services can best be determined after their rendition. Thus,
there 18 now the common practice of stipulating that the court
may determine the balance of the fees at the time of trial.
The presence or absence of a stipulation, it wes comtended,
should not affect the merits and, if the suggested change were
made, many preliminary proceedings would be avoided. '

The Committee, in considering this proposal through its Sections,
felt that objections could be raised both as to the precise
form of the proposal and the necessity for a change in present
statutes, For example, it was doubted whether a genersl
provision abrogating the rule asgainst allowences for past services
was gufficient. Thus, a party for the first time could make
cleim for such allowance at the trial or possibly even after trial
end appeal.

Subsequently, the subject received further ccnsideration,
in connecticn with the suggestion of the 1950 Conference that
Resolution No. 45 be amended to preserve the rule that an allowance
for attorney's fees ordered paid to one of the parties is
enforceable by contempt. This latter suggestion was aprroved
by the Committee. For the purpcse of giving effect to it and to
provide a procedure to permit allowances to be made for pest
services, the Pollowing revised text of proposed sectlon 137.5
of the Civil Code was prepaered and thereafter approved at the
general meeting in Mey.

Sec. 137.5. During the pendency of any action for
anmuiment, divorce or for separate maintenance, or for the




support, maintenance or education of children, upon
an order to show ceuse or motion the Court may order the
hustand or wife or father or mother, ss the case may be, to
pay such amount as msy be reasonsbly necessary for the cost of
meintaining or defending the actlion mnd for attorney's fees.
Upcn application, the court mey in ite discretion at any time there-
after incremse the original award, if any, for costa apd
attorney's fees in such amount as may be necessary and reasonable
for the prosecuticn or defense of the action, as the case may
be, and in determining the amount of such increased costs
and attorney's fees, the Court mey consider costs theretofore
expended and legal services theretofore performed, provided
that no order shall be made for costs expended or legal services
performed prior to the filing of the first such order to show cause

- or motion. If costs and attorney's fees are made peyable to cne
of the parties, such order may be enforced by the Court by such
order or orders as in its discretion the Cowrt may, from time to
time, deem necessary; provided, however, that the Cowrt may, in its
discretion, meke such coste and attorney's fees payeble, in whole
or io part to the attorney entitled theretoc, in which case Judgment
may be entered and execution levied a.ccordingly (Text of preaent
section omitted; the last sentence does not reflect any change that
may be made Ly A, B, 955, as amended.)

The Committee favors a change in the rule rela.t:l.rg to aliowance for

past services substantially for the reasons summarized above,

2. Excerpt from Report of Committee on Administration of Justice,
28 State Ber Journal 256 at 269 {1953):
(B) Attorney's Fees and Costs in Domestic Relations Cases-C. C. 137.3

At the request of the Boerd, the Conmities prepared the final
text of & bill on past services in domestic relations matters. (For
earlier history, see 1950 Ree, 10; 1951 Repcrt, 26 Jnl. 192.)

Amendments recommended to Civil Code 137.3 expressly suthorize
the couxrt, in actions for divorce, separate meintenance, child
support or annwlment (subject to C. C. 87), to make an award for
past services and costs, including services rendered and costs
incwrred prior to the filing of the compleint,

In general, the amendments also provide (1) thet the cowrt mey
angment or modify an award; (2) relief, i.e., for aliowance for
attorney's fees and costs, mat be requested in the campiaint, crosa-
complaint or answer; (3) application by order to show cause or
motion, in addition to requested relief in the pleading, is required.
While the amended section does now permit a.llowance for past services,
nevertheless it is intended to reg a:l.lr%ia.ne% e g for coats
and .services prior to judgment be ma.ﬂe a.n dete! ime.
Thus, an application for such services could nct be mde for the
first time after entry of judgment. Allowances for services end

coste subsequent to the eatry of Judgment (for example, in comnection witl
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en appeal, or in later enforcement proceedings} would

be mede on epplication for an crder to show cause of motion.
In this situation, it is beliieved, the application assumes
more importance, as the pleadings so to spesk have been merged
in the judgment. Likewise, in thie situstion, the award could
be augmented or modified,

No change ie made in the wording prescribing the tasis for
allowances, namely, amounts "reasonably necesgary” to meintain
or defend the action or proceeding.

By caveat, it should be pointed ocut: (1) the amendments
do not compel allowances for past services, but merely

r the court to act; and (2) the amended section places
emphasis upon the prayer for relief in the "complaint, cross-
complaint or answer." (A.B. 2438; 1953 Stats., ch. 620.)




3. Excerpt from Supplement to Second Progress Report of Senate Interim
Juliciary Committee, 1953 Regular Session:

CIVIL CODE 137.3
(Bill No. A.Bs 21|-38)

(27) Procedure for Allowing Attorneys' Fees and Costs in
Domestic Relations Matters

The purpose of Assembly Bill 2438, emending Civil Code 137.3,
1s to provide in more detail for the procedure when applications
are uade for allowance for attorneys' feea end costs in domestic
relations matters and, specifically, to empower the cowrt to make
appropriate orders without being restricted to & fixed rule as to
the time wher the application must be made, Under the present rule
declared by case law the court mey not mske an allowance for past
services when application is not made until they have fully
performed. See Warner v. Warner, 105 C. A. 24 763 (1951). The
rule has also been btrosdly steted in general terms as prohibiting an
allowence for past services. See Warner v. Warnmer, 3% C. 2d 838
(1950), As a result, unless a stipulation is entered into or
there is some other specisl order the court is compelled to
speculate in advance in making the allowance, See Warner v. Warner,
34 ¢. 24 838 (1950).

The amendments propossed auvthorize the court to meke allowmnce for
past sexrvices and costs theretofore incurred and permit the couwrt to
augment or modify the original award. Compare on orders for
additional allowance, Rose v, Rose, 109 C. 5ki (1895); DeVall v.
DeVell, 102 C. A, 2d 53 (1951); and on stipulation for award to be
determined by, or at the time of the judgment, Farrer v, Parrer,
41 c.A. 452 (1919); Brockmiller v. Brockmiller, 57 C. A.
(1943). It is to be noted that the word ‘modify 3is included.
See Warner v. Warner, 3% C., 24 838, 8k1.

It would be neceseary for the pleading to request the relief,
i.e., pray for an ailowsnce for attorney's fees and coste; application
by order to show cause or motion would alsc be required, although
as indicsted such motion or crder to show cause would not be required
to precede the services or incwrring of costs. It is to be noted
alao that the section distinguishes bebtween spplicstions for allowances
before entry of judgment in the trisl court and after such time.
Separate trestment 1 given in order that the matter of services
and costs prior to entry of Judgment mey be determined hy the
Judgment itself {or prior thereto), end will not be continued, or
be raised for the first time, thereafter.

In respect to services rendered efter the entry of judgment
by order to show cause or motion the court mey make an allowance
and thereafter upon application sugment or modify any awerd
50 made, In context, the requirement for relief in the pleading
does not appesr to apply with equal force to applicatione sub-
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sequent to judgment (particulerly as to later enforcement proceedings).

Assembly Bill 2438 does not change the basis for allowances,
namely, amownts "reasonably necessary" to maintain or defend the
action or proceeding.

The amendments will eliminate the necessity for speculatiorn in
advence, or the necessity of following the present practice of
gtipulating that the amounts be fixed at the time of trial. GSome-
times necessary steps are not teken or are overlccked and the court
must then deny awsrds on what amoundt to purely technical grounds,
It is believed thet the new procedure will ternd to decrease the
volume of orders to show cause which ie now substantial and which
require considerable time of the courts, parties and counsel.

The b1ll mekes the same procedure spplicable to situations in
annulment cases where sllowances are now suthorized by Section 87

of the same code.

Lk, The State Bar also sent & copy of the current (mimecgraphed) Report
of the Comnmittee on Administration of Justice to the Bosrd of Governors. It
contains the following item relevant to Section 137.3:

(7) Domestic relations-custody actions-attorney's fee.

In the 1955 annusl report (30 St. Bar Jnl. 289) reference
is made to the decision in Hendrix v. Hendrix, 130 C. A. 2d. 379,
holding that the provisions of Secticn 137.3 end 137.5 of the Civil
Code were not broad encugh to authorize an allowance for attorney's
fees where indeperndent action ie brought for the custody of minor
children of the parties.
The principle of corrective legislation was approved last year.
In response to a direction for a specific text, it is
recommended that the word "custody" be added to first sentence of
Sectione 137.3 and 137.5;, €.8., "{During the pendency of) any
action for . . . . divorce or separste maintenance, or for the
custody, support, maintenance and education of children . . . "
Ag drawn, the amendment l1s not intended to cover guardisn-
ehip proceedings, where different eonsiderations may apply.

XTI, The Chairman has called my attention to the fact that the
report of the Assembly Interim Committee on Judiciary, (Volume 20 No. 2,
Asgenbly Interim Committee Reports 1953-55) contains st page 34, in the report
of the Subcommittee on Domestlc Relatlons, the following item:
B, ATTORNEYS' FEES IN DIVCRCE AND ANNULMENT ACTIONS

Section 137.3 of the Civil Code provides for awarding
attorneys?! feep end costs in divorce and ampulment actions. It
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provides expressly that such en awerd shall be made only after an
order to show cause or notite of motion has been served on the
defendant when the award i1s made :
elther prior to or after Jjudgment, While Section 137.3 does not
expressly provide that an order to show cause or notice of motion is
necessary when an awerd of attorneys' fees and costs ie requested
in connection with a decree of annulment or an interlocutory or
final decree of divorce, the courts in some counties have held that
sueh en eward is improper in the absence of an order to show
cause or & notlice of motion.

In the opinion of the committee this interpretation results in
an vnnecegeary burden on the courte and litiganta,

Further, there is no provision in the law at present by which a
party to a divorce or annulment action can be ordered to pay
attorneys' fees for services rendered to effect a reconciliation.

As 1t is the policy of the State to preserve marrisges, it seems at
least as desireble to make provision for compelling peyment for such
services as for services rendered in bringing ebout a dissclution of
marriage.

Recommendation

The coammittee recommends thet Section 137.3 of the Civil Code
be amended to allow the trial judge presiding at e divorce action
be allowed to order peyment of reasonable sttorney's fees during
pendency divoree acticns. It also recommends that the court should
be given authority to order the payment of attorney fees for
services rendered in effecting reconciliations.

(You may be interested in compering the first paragraph of this item with the
firet paragraph of Topic No. 15, page 31, 1955 Report of the Law Revision
Camission to the Legislature,)

The Chailrman states in his communication that he believes that
consideration should be given by the comnmission to the Interim Committee ‘s
auggestion that the Sectlon 137.3 be extended to include an order to pay
attorney's fees for servieces rendered to effect & reconcilistion. He says:

(n this latter point, it may be that the matter is not within

the scope of ocur tople but I think we should consider what,

if any, recommendation we should give to the suggestion made in

the recommendaticn of the Interim Committee,

I do not believe that any of the items referred to herein bear directly
upon ocur study of attorney's fees and costs but am sending them to you sp that
you can fetermine this question for yourselves.

John R. MeDonough, Jr.

5 Bxecutlve Secretary




