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A.C.R • .3.3, which was sponsored by' Ass~ McFall, was adopted by the 

1955 Session of the ~gislature and is Reaolution Chapter 20$. It. recites that 

it would be helpful to taxpayers and tax administrators it the California 

inheritance and gitt tax laws and the federal estate and gift tax laws ucould~ 

insofar as possible, be made to conform" and then provides that it be 

Resolved by' the Aasembly of the State of California, the Senate 
thereof concurring, That the California Law.Revision Comatission is 
directed and authorised to st~ and ~e the proVisions of the 
California inheritance and gift tax lawS and the federal estate and 
gift tax laws, and on the basis thereof to determine what might be 
done in order to bring the California lawe into closer accord With 
~federali and be it further 

Resolved, That in making such st~, ans~is and determination, 
the California law Revision COIIIIIission shall ClmWllt with the 
Inheritance and Gift Tax Division of the State Controller's Office 
and with any other !,ublic or private groups or individuals who might 
be interested; and be it further 

ReSolved, That the California Law ReviSion COIIIIIIission shall subait a 
~rt on the subject of its st~. ~is and determLnation made 
pursuant to thisrelolution. tocsther 1!lth a d:ratt of 'Dil" P''''( 0,94 
legislation, in ,the matter, not later than the t&nth legislative clay of 
the:[9$6 BuQget'Session. ' . 

You will remember that we made an ans~is of this matter and prepared a 

memorandum for you prior to the meeting of )larch 18 and 19 in which these 

points were made: 

(1) There is a basic substantive difference between the California 

inheritance tax and the federal estate tax which results in very different rate 

structures. It would require a major revision, changing the California tax to 

an estate tax, to achieve contormi ty in this respect. 

(2) There is a basic procedural difference betnen the California 

inheritance tax and the f9deral estate tax in that the former is assessed and 

collected in the course 'Jl probete proceedings while the lattar is not. It 

would require a major r~vision of the California law to achieve aoatormity in 

this respect • 
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(3) There are a number of relatively minor differences between the 

Califcrnia inheritance tax and federal estate tax, many if net most of which 

involve the taxability at death of certain inter vivos transfers. Conformity 

could be achieved in these areas without a major revision. Whether it should 

be achieved is, however, largely a matter of polioy. 

(4) There is oonsiderable differenoe between the California and f.deral 

gift tax laws with respeot to rates (federal rates are figured on the basis 

of total gifts while California rates are figured on the basis of the reI a-

tionship to donees} and exemptions. Conformity here would require a very 

sUbstantial revision of California law. 

(5) There are other less important differences between the California 

and federal gift tax laws, with respect to whether certain kinds of transac-

tions are gifts, eto. Here conformity could be achieved without a major 

c:: revision. 

c· 

There are several problems to be considered by the oommission in oonnec-

tion wi th Re s. Ch. 205: 

1. Shall the commission take this primarily as a drafting assignment, 

presenting a number of possibilities to .the. Legidature without recommendation 

or shall it trp,at the matter as one as to which its judgment is to be exercised 

in the usual way? The fact that the questions involved are primarily questions 

of policy may be relevant here. 

2. Shall we plan to retain a researoh consultant for this study? My 

reco_dation is that we do. If we do, what shall we pay? A,''1 SU1"1~S+lo'5) 

3. Shall the oommission determine now what general soope the study and 

report shall take - e.g. that it shall be limited to the relatively narrow 

areas indicated in points 3 and 5 above and other problems of like nature - or 

shall this matter be determined after a preliminary survey and report by the 

research consultant? 
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4. Shall our consultation with the Inheritanoe and Gift Tax Division 

of the Controller's Office begin now, prior to retaining a research consultant? 

If so, shall this be done by the committee appOinted for this project or by 

the Exeoutive Secretary? 

5. Shall we oontaot any interim oommittee or committees of the Legis­

lature to let them know about the'assignment, solioit their views, and keep 

them informed about our progress? (See Memorandum No.8 dealing with the 

general problem of liaison with the Legislature) 

6. Shall we make an effort at this time to advise interested groups 

about the oommission's assignment and solicit their views? If so, what groups 

should be inoluded~ the State Bar? some or all looal bar associations? 

such organizations as the Commonweal th Club? acoountants' organizations? 

others? 

JRl!!li 

Respeotfully submitted, 

John R. McDonough, Jr. 
Executive Seoretary 



.. 

c 

c 

c 

. 

-fEB 1 0 1955 

llemorandum to the Law Revision COIIIIIissiom 

Subject. I Revision of the Inheritance and 
Gift T ax Laws. 

Assembly Concurrent Resolution No. 33 would, if adopted, direct the 

California Law Revision Commission "to study and analyze the provisions of 

the California inheritance and gift tax la1l's and the federal estate and 

gift tax lalIs, and on the basis thereof to determine what might be done in 

order to bring the Califcrnia l81I'!I into closer accord with the federal; •••• 

This memorandum reports a preliminary survey of the major differences 

between the Federal and the California tax laws and the probable nature and 

scope of a revidon made pursuant to Aes8llibly Concurrent Resolution No. 33. 

A. . Inheritance Tax 

Basic Substantive DUference. There is a basic difference bet1l'81m the 

Federal estate tax and the California inheritance tax. The Federal tax 18 

i..,osed upon the estate of d~t at the time of death; 'he California 

tax is imposed on the transfer of the estate to those persons who, by virtue 

of the decedent's will or the 1811'S of succession, acquire it. Under the 

Federal law the tax is assessed on the estate as a unit; under the 

California law the tax is assessed on the series of separate transfers to 

individual legatees. 

This basic difference bet1l'8en the t1l'O taxes results directly in 

different rate structures. The amount of the Federal estate tax is 

detennined !ID lely by the value of the decedent t is property at the date of 
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death. The amount of the State inheritance tax is determined by the val ue 

of the property Mlich passes to the particular legatee and alSJ by the 

relationship between the legatee and the decedent. Thus, the Cal1forn1a 

inheritance tax on $SS,OOO passing to a nephew will be lees than the tax 

on the eame amount pa~sing to a next door neighbor. But the Federal estate 

tax would be the same. 

It is clear that CallfornW s rate structure and system of classi1Y1ng 

transferees cannot be brought into closer accord with the Federal system 

without changing from an inheritance tax to an estate tax. yst it aeems 

unlikely that a revision involving such a IIIlLjar policy change is contemplatecr 

C by the Concurrent Resolution. Ths Resolution should perhaps be clarified on 

this point. 

c 

Basic Procedural Difference. Another basic difference between the 

Federal estate and the California inheritance tax 181111 is the procedure for 

return and assessment. Under the Federal procedlre the estate tax is 

collected by the Internal Revenue Service in substantially the same manner 

as the Federal income tax. Under California procedlre it is the Probate 

Court Which determines and imposes all inheritance taxes as a part of the 

administration of the decedent's estate. The Federal and the California 

procedures are completely different and carmet be brought into closer accord 

without eliminating the role of the Probate Court and providing for collection 

of the tax by the Franchise Tax Board by a method generally similar to that 

Which it smploys in collecting the state income tax. a:cmever, here sgain 
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it is doubtful that the Concurrent Resolution contemplates a revision 

involving such a major polic,r change and clarification of the Resolution 

may be desirable. 

Differences Possibq Susceptible of Elimination. Although the basic 

difference between an estate tax and an inheritance tax presents an 

insurmountable obstacle to complete substantive conformity between the 

Federal and the California law, there are nevertheless some problems 1Ihich 

arise under both systems. tt appears that most of these overlapping problems 

involve the taxability of certain inter vivos transfers: (1) transfers 

reserving a life estate or income for life; (2) revocable transfersl 

(3) life insurance; (4) transfers taking effect at death, and (5) pOll'ers of 

appointment. Although both the Federal and the State 1811'11 tax all these 

transfers, the two laws differ 1d. th respect to 1Ihich of the more complicated 

transactions fall into the taxable categories, As to these matters the 

California inheritance tax law could be brought into closer accord with the 

Federal estate tax law.* Whether it is deSirable that they conform in these 

matters is, of course, a <pestion of polic,r. One relevatt factor may be that 

the present California rule as to several of these matters is more favorable 

to the taxpayer than is the Federal rule; as to a fllW, the Federal rule is 

more favorable. Another may be that since the basic differences between 

* There is some question, however, mether the taxation of powers of 
appointment under an inheritance tax system can be made tc conform to 
their taxation under an eetate tax system. 
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the two taxes exist there is relatively little to be gained from uniformity 

?dth respect to a few matters of detail - in contrast to the income tax 

situation where substantial accord between Federal and State law can be and 

has been achieved. 

B. Girt Tax 

Difference in P~tes and Exemptions. Both the Federal and the California 

girt tax laws impose a tax on the transfer of property for less than full and 

adequate consideration. There is, therefore, no basic substantive difference 

similar to that between the Federal estate tax and the California inheritance 

tax. 

However, there is a major difference between the Federal and the 

California gift tax laws in the method of determining rates and exemptions. 

The Federal rates are determined by the total value of all gifts, but the 

California rates are determined by both the value of the gifts and the 

relationship of the donee to the donor. Furthermore, under the Federal law, 

donors are given only one life-time exemption which is rem ced by gifts to 

anyone. Under the California law, each donor has a life-time exemption for 

each donee and the amount of the exemption is determined by the relationship 

of the donee to the donor. 

It seems doubtful that the Concurrent Resolution contemplates a 

revision which would conform the California law to the Federal law in these 

) 
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respects. The Resolution should perhaps be clarified on this point. 

Differences Possibly Susceptible of Elimination. There are several 

differences between the Federal and the California gift tax laws Which 

could be eliminated without making major policy changes. Some of these 

differences involve the cpestion of whether certain specific types of 

transactions are technically gifts: (1) transactions between spouses changing 

the character of jointly held property, (2) creation, release, exercise, or 

failure to exercise powers of appointment, (J) transfers to spouse pursuant 

to divorce decree or property settlement arrangement. The Federal law and 

the California lal( also differ as to gifts of certain kinds of future 

interests which may be reduced by the exemption. 

~bether it is desirable that the Federal and the State laws should be 

in conformity as to these matters is again a cpestion of policy for the 

Legislature. The determination of that question will certai. nly be influenced 

by the. decision taken on the Federal estate and California inheritance tax 

law question. ReVision of the gift tax law should accompany any revision of 

the inheritanoe tax law so that the two laws can be coordinated and dove-

tailed. However, vrithout revision of the inheritance tax law, it se~ 

doubtful that revision of the gift tax law alone would be worthwhile. 

Respectfully submitted, 

John R. MCDonough, Jr. 
Executive Secretar.y 


