rxY

M

C D

Memorandum No, I

As I have indicated in another memorandum, it is now necessary to appoint
research consultants for several of the Topics which have been approved for
study by the commission. This raises several problems which are set forth in
this memorandum and which I think the commission should discuss and decide at

the June 25 meeting.

1. Who shall have responsibility for selecting research consultants?

One method would be to delegate this matter to the Chairman and/or the
Executive Secretary by means of a resolution authorizing the Chairman and/or
Ixecutive Secretary to appoint qualified research consultants at honoraria not
to exceed X amount whenever in his (their) judgment the services of such con—
sultants are necessary. Ancther method would be to reserve this matter to the
commission as a whole. ’In the latter event, I could furnish the ¢ommission with
the names of several possible consultants for each Topic together with informa-
tion as to their quaiifications; after the matter were discussed a resolution
could be adopted authorizing the Chairman and/or Exscutive Secretary to contract
with A or B or C to do the pariicular job for an honorarium not to exceed X
amounts A third possibility would be to have # committee appointed with

authority to act or to make recommendations to the commission.

2. What matters should be covered in the contract with the ressarch

consultant?

I have drafted a hypothetical contract to serve as a form to be used, with
appropriate modifications, in specific cases. A copy is attached hereto. T
sent the contract to Ralph Kleps earlier under cover of a letter, a copy of which
is also attached. The letter explains some elements in the contract and raises

several queations about it.
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3. How is the compensation to be paid to research consultants to be

determined? This is the matter which I find most difficult in approaching the

matter of hiring consultants. Some of the questions involved are these:

A. Should we take the attitude that the work is partly a public service
and is, therefore, not to be paid for at a fair professicnal rate for an expert
of the consultants' qualifications? Depending on our answer to this question,
what rate of compensation on an hourly bagis shall we set as an average figure --
e.g., 5, $10, $207

B. Should we contract to pay a lump sum or on an hourly basis? It seems
to me that the former iz the beiter method so far as our planning is concerned.

I have had in mind as the procedure to be followed that we should try to estimate,
in conjunction with the consultant, the prebable mumber of hours which the work
will take (including time spent in traveling and discussions), multiply this
figure by some hourly rate, add an amount to cowver typing expense, and thus
determine a lump sum figure with both parties taking the risk of loss of the
difference between this sum and whatever an hourly rate contract would work out
to be, I think that the §emmission will win oftener than it will lose under
such an arrangement because most people tend to underestimate how long a given
job will tske., Or we might do what we did in Professor Basye's case -~ in
effect, we contracted to pay him on an hourly rate basis ($5), with a minimum of
$750 and a maximum of $1000., I think that we would ordinarily end up paying the

maximum under such an arrangement, as we did to Professor Basye.

i, What kind of study and report do we wish the research consultants to

makke? (This question is also relevant to the studies and reports which Mrs.

Nordby and I will make).

No doubt the studies and reports will vary considerably from case to case.
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Nevertheless, we should probably develop some fairly swecific ideas concerning
the general scope of, and elements to be included in, a typical study and report
so that we can give our research consultants some guidance as to what is expected.
Here are some ideas which may serve to start this discussion.

A. Preliminarily, I think we should consider whether we want to strive for
as elaborate a job as has been done by the research consultants to the New York
Commission. On the average their reports have been very detailed and fully
documented -— on the order of a first rate law review article. Interestingly
enough, the legislators do not see these studies -- they are published after the
session (but any legislator is given a mimeographed copy on reguest). Our
experience at the 1955 Session would suggest that even if the Members were given
the repert in advance they would not be likely to read it, although this might
be less true if the reports were published well in advance of the Session. This
may suggest some doubt that the elaborate New York studies serve any practical
purpose other than as a contribution te legal literature. On the other hand,
their justification may be that they are needed to inform the members of the
commnission adequately., In any case, Professor Basye's report on our summary
probate assigrment did not approach the New York reports in detail and we ought
to decide whether we will be satisfied with about what he did or want something
better. Presumably, we will have to pay proportionately more for more elaborate
reports.

B. I assume that the study and report should in all cases cover all
California authority thoroughly. In Professor Basye's study he stated the
purport of the California law and cited cases which he found to suppert his state-
ments. He did not state the facts of the cases, discuss them individually, or
quote from them. Is this form of report satisfactory?

Cs In most instances it would add considerably to the guality of a study and

report if the law of other Jurisdictions on the same subject were researched and
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analyzed. Should this be done as a matter of course or only in cases where such
data would seem to be of unusual importance?
D. I suppose we will want the consultant to discuss and analyze the various
policy considerations, pro and con, which are relevant to the Topic but not to
indicate his own views on the matter since this is the function of the committee

assigned to the study in the first instance and ultimately of the commission.

Respectfully submitted,

John R. McDonough, Jr.
Executive Secretary
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June 10, 1955

Mr. Ralph N. Kleps
3021 State Capitol
Sacramento 1), California

Dear Ralph:

Now that the session is over and the commission has an agenda on which
to work, I am turning my attention to the matter of lining up research
consultants for several of the topics. I think it would be desirable
to work out a form of contract with such consultants to be used with
appropriate modifications to fit specific cases, I enclose a draft of
a hypothetical form contract. I would appreciate it if you and

Charlie Johnson would look it over with a view to giving me any sugges~
tions which you may have. If you and Charlie think it advisable, I
would appreciate it if you would show the contract to the people in the
Department of Finance and the State Personnel Board to see whether it
meets with their approval.

The following are comments on specific parts of the hypothetical
contract:

1) The recitals are included pursuant to an idea which you and I
discussed some time age and are for the purpose of establishing the
necessity for hiring an expert and the experts' qualifications. Do you
think that this is a good idea and, if so, thet the form in which it is
done in the contract is satisfactory?

2} 1 have included in the subparsgraph numbered 4 on page 2 of
the contract a provision for reimbursing the travel expenses of ths
Contractor. The budget includes an item for this purpose. I am not
clear whether 2 claim for reimbursement would be made on a regular
State form since the Contractor is not a repular State employee. I
would be happy to have any comments you might wish to make concerning
this provision for travel expense reimbursement.

3) The provision for withholding 105 of the Contractor's compen-
" sation (subparagraph 7) is included because of my apprehension that the
Department of Finance would not approve a provision for the payment of
the entire compensation when the Contractor would still be under an
obligation to attend meetings of the commission or its committees or a
Legislative committes. Do you think that it is unnecessary to make
this provision and that the department would approve payment of the
entire sum when the commission has accepted the Contractor’'s written
raport?

Flease feel free to make any comments and criticisms which may occur to
you concerning matters which are either included in or cmitted from the
contract, I may say that it seems to me to be somewhat more legalistic
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a document than might be deemed appropriate for this purpose. I
have drafted it in this form in large part because it seemed to me
that it might be necessary in order to secure the approval of the
Department of Finance and the State Perscnnel Board. I would be
interested in your comments on this,

I intend to put down on the agenda for the June 25 meeting a dis-
cussion of the form of the research consultants' contracts.

Charlie can present at that time your ideas and his own on the sub-
ject., Of course, I would be happy to have an expression of your
views before that time as well.

Sincerely,

John R. McDonough, Jr.

JRM:1i
Enc.

cc: Thomas E. Stanton, Jr.




STATE OF NEW YORK
LAW REVISION COMMISSION
Ithaon, N. Y,

June 21, 1055

Professor John R. McDonough, Jr.
Executive Secretary

California Law Revision Commission
School of law

Stanford University

Stanford, Califernis

Dear Professor McDonough:

Mr. MacDonald will be abroad for several weeks. He will ses your letter
on his return, but perheps in the meantime you would like to have from me
answers to your questions before your June 25th meeting.

First, as to your numbered questions:

1. We do not attempt to work out a basis of compensation oormensur-
ate with what a research consultant would receive for 1ike services in the
practice of lew = e.g., in working up materiala for an opinion to counsel,
or to a business organization that could or would require for a project
the ocareful and detailed analysis we expeot. Quite possibly the compen-
sation we pay would conform with the return in royalties that might be
expected from a published treatise —- or for the proportion of royalties
on 8 book corresponding to the work on a segment of it roughly equal in
quantity to the astudy the Consultant does. At any rate, that is a ocloser
standard of compariscn. Approaching it from the other end, the honorarium
does constitute some monetary compensation for a kind of work more frequently
done, without any monetary compensation, in the way of law review articles.
Since most of our Consultants are law teachers, the inducement liss partly
in the benefits from publication. Most of our Consultants have regarded
their studies for the Commission as being in that category. Some, ineluding
a fow who are not law teachars, have, I believe, thought of it in something
of the same light as work for a bar association ocommittee, or the Ameriocan
Law Institute. In sddition to the public service aspect, there is also
soms element of prestige.

In some cases =~ I am thinking particularly of one very good consultant --
the consultant will be willing to work for an honorarium within our range
because she is interested cnly in cccasicnal and part-time work. We could
rnot pay her the equivalent of the salary she could command in & big offics,
but the honorarium we pay does represent for her an inducement to do a
study for us rather then some other piesce job that might be available.

2. In fixing compensation we do not attempt any specific estimate of
the number of hours the study will teke. I think in some cases some of our
Congultanta who were especially familiar with the problem they were under-
taking have made & fairly close estimate, in deciding whether they would
accept. From our peint of view, the mpproach is rather cne of allocating
our available budget. The factors that snter into the fixing of the
honorarium are, '
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(1) What are the topics we want to study in a particular year?
{2) How they range in

(a) importance, i.e.,, as a significant law reform if they
de work out to a proposal;

(b) size in terms of the quantity of data we think will
have to be covered;

(o) the degree of expertise and judgment we think will
be needed in collecting and presenting all pertinent
data, and the exbent to which the views of the Con-
sultant as an expert will be needed;

{(d) tie-in with other things we have done or may do;

(e) availability of someone who qualifies as an expert
with specific reference to the particular problem;

(3) VWhat proportions of opur budget for consultant service will
be absorbed by importent topica {not necessarily the larg-
est) that are olearly indiocated for atudy in that year;

(4) What we have paid the particuiar consultant for other studies;

(5) What we have paid or plan to pay other consultants for
studies that look, from the preliminary analysis, comparable
to the one in question;

{(6) To what extent, so far as we can anticipate, the particular
oconsultant is himself sufficlently interssted in the par-
ticular guestion that he will want to undertake 1t for his
own satisfaction;

{7) How high up in the scale of eminent experta the oconsultant ia.

3. The compensation has not actuelly been a matter of bargaining in
more then a half-dozen instances that I can think of, off-hand. The pro-~
cedure is first to arrive at an estimate of what we think we can pay for
the job, and will be acceptable to the Consultent. This is done subatan-—
tially at one time for everything on the list of toplos we plan to study
that year. Then letters are written t¢ each of the prospective consultants,
describing the project and asking them whether they would be willing to
undertake the job for that honorarium, and saying that if the prospective
consultant agrees, he will be recommended to the Commission at that honor-
arium. The letter ia accompanied by & copy of the original project suggestion
and the excerpt from the projeot report. The letter alsc summarizes any dis-
cusaion of the Projects Meeting that may have defined the project further,
and if it is releted to any other study we have made, or anything else on
our calendar, the letter refers to them and attempts to indicate what then
seema to be the relation of the new study. In some cases where a topic has
been on our calendar, there is socme asoumlation of data on i%, and the
letter attempts alsc to present that. In some cases the letier has attempted
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to identify specific slements of the preblem. In no case, however, ia this
letter a limitation on the treatment toc he given when the study is made.

If the Consultant accepts, the nomination is presented to the Commission.
In a few cases the prospective Consultant has replied that he would need

to have a somewhat larger honorarium. I do not now recall whether there
wae ever a case where it was decided that we could not manage the further
amount. I do recall that in several cases, the honorarium hasg been
authorized for the larger amount,

In addition to these instances, there has been what might be called
"megotiation" in some cases on the matter of research mssistance and of
atenographle services. In several cases, we have offered, along with the
honorarium, a small flat sum in mddition for research services for the Con-
sultant, or the services of a member of our staff, or we have undertaken to
pay directly as a temporary staff member, on an hourly rate, a student
assistant selected and superviged by the Consultant. This is a useful
method of making the remuneration more flexible, especially in cases when
it ia difficult to predioct just how much library research will he needed

on a particular job.

Typing is strictly a matter of negotiation. e would very much like to
have in every case a typewritien manuscript such as your contract calls
for. In some cases, however, we have offered to pay diabursements for

typing, or have accepted longhand manuscripts. It is, surprisingly, a

determining facter in some cases. :

I think some Consultants like to have their research agsistance and typing
gervice furnished from staff, ms it seaves them clerical work on tax with-
holding, soocial security reports, etc. On the other hend, some Consultants
are acoustomed to hiring student help and typing service for cother work,
and take it for granted they will do the same in our studies.

3 aps my answar 0 question 3
suggests that if you ge outside ‘the teaching field for a Consultant, you
will perhaps need to find aomeone who has a special reason for contributing
high value legal talent at s low remuneration. Ve have had good experience
in four categories:

(1) a practicing lawyer really expert in the field who will do a
single job becauss he thinks 1t is important and he can afford
to meke the contribution to public service;

{2) a practicing lawyer of moderate expertise in the genmeral
field, who will teke on a single job because he is interested
in making himgelf the expert in that partioular problem, and
in the prestige he hopas will accrue;

(3) a young, but not too recently graduated lawyer, who is just
beginning to estabiish his own practice in a small townm,
after some bilg office experience. You will not be able to
get them more than once or twice, if they are as good as
they should be for the kind of work you want.
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(4) women lewyers, who, being wives and mothers, are not in
active practice or available for salaried jobs commensurate
with their abilities, but will undertakes & research job.

Your Civil Service rules may limit you teo the first category.

One thing I should mention is the question of reviewing adequacy of the
honorarium if the study as it develops proves to be more than was antici-
pated, This can also work the other way. On one ococasion, the Consultant
demonstrated in a very brief memorandum that the project would not work out
ag contemplated, and, when we arranged for him to study another topic in-
atead, the original honorarium on the first one was, I believe, reduced,

There iz a lower limit to the amount thet oan bde offered, even con guite
small problems. However, we have sometimes offered a combined honorarium
for two amall and unrelated topiecs.

I have some hesitency in answering your guestion following the numbered
guestions. Howewer, I should say that it would be incorrect to say that
Conmission approval is a formelity in any sense. The initiative Mr. Mao-
Dopald takes is predicated on a long experience. The situastion is not

thet the Commission delegates to him the substantial matter of selecting
Consultants end allocating our consultant budget; it is rather that Mr.
MacDonaeld is eble in general to anticipate what the judgment of the Com-
misaion will be in the particular cases. A great many of the Consultants
we have had have made several studies for the Commission, and the Commis-
sioners are aoquainted with their abilities, In every case when a Consultant
is nominated for the first time, the nominating letter contains a fairly de-
tailed statement of the prospective Consultant's baskground. Where the
reason is not obvious to the Commissioners because of their acquaintance
with the Consultant, the letter does explain why Mr. MacDonald proposes him
for the particular study. I believe that Mr, MacDonald alao discusses the
posaible nominees for Consultants informally with the Commnissioners before
he writes asking whsther they are interested in taking the assigmment. In
a number of cases, the availability of a Consultant for a particular study
is discussed when the topic is placed on the Immediate Study Liat at the
Projecta Meeting. I know that individual members of the Commission have at
times brought up the name of s poasible Consultant. It is alsoc my under-
standing that apecifio allocations of the Consultant budget to particular
topics enters into the disoussions of budget matters generally.

The recitals in your proposed contraot suggest to me two limitations that do
-not apply in our employment of Consultants. I gather that they are unavoid-
able for you, bdut I should point cut how they would preclude use of our
procedures, First, the first "whereas" and the "Now therefore" clause both
contain a fairly concrete description of the speoific leglslation that might
result from the study. Under these terms, the conolusicn to be drawn from
the study would be "yes” or "no" for a specific proposal. If Assembly
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Concurrent Resolution No. 82 was framed in those terms, I assume the
Commission iteelf is limited to & recommendation in thoss terms. However,
doss A,C.R. No. 82 mean that you can not, in order to prepare yourselves
for a recommendation in those terms, expend funds for a broader and less
explicitly stated study?

There have been many occasions when our studies could have been formulated

in similar terms. However, they almost never are. As you lmow, the caption
we give the projects in the Calendar is usually e mere reference to the sub-
ject matter. Within the limits that may be laid down by the Commisaion
itself in disoussion at the Projects Mesting, or subdsequently by the Com-
mittee and the Commission as the study progresses, we expect the Consultant
himself to find out and report jJust what is linvolved in the study, using the
project suggestion and report, and the letter of invitation and accompanying
data as a starting point and genersl frame of reference. He may arrive at a
more specific delineation by a "preliminary” Committee Meseting, or short of
that, he may check with Mr. MacDonald or me by correspondence or conflerence
$0 see whether we concur with his view az to scope and points of coverage.

We ask him to formilats his comerete recormendations, as a part of the

study, but the nature of what his recommendation might be is never circum-
scribed in any sgense that his contract defines it., Regueats for his specific
recommondation on any single point are an element of supervision of the study
by the Committee, and in some cases by Mr, MacDonald or by me in antioipation
of what we believe the Cormittee will want.

Vie also have had a mumber of broadly exploratory studies, designed to find
ocut what, if anything, should be studied speoifically.

My concrete suggestion as to thia first point iz that it would be advan-
tageous in the long run if you could make the "Now therefore” clause tie
up with the second "Whereas", rather than the first.

I assume you do not want to put into the formal sontrast any apecification
of the specific points you want covered, end this aspect ocomes under points
i and 5 of the Contract. However, you may want to have an understending at
the outset that the Consultant iz going te report broadly on third-party
procedure, including but not limited to the operation in the decisions of
the present rules, the definition of "indispensable” parties, the related
operation of other procedural devioess, the conatitutional and existing
statutory limits in getting personal juriedioction, etec. —— whatever you
think is especially significant for the problem as you have it in California.

It occurs to me also that if you define the study your Consultant is to make
in the concrete terms of the contemplated Report of the Commiasion itself
you add one more factor to the difficult problem of maintaining a distinc-
tion between the research study made for the Commission and the Commigsion's
report based on its consideration of that study.

Second, the second and third recitals set up a criterion of “expertness®.
As you know, many of our studies have been done by Consultants who were
"recognized experts" before they undertock the work, and there is no doubt
that experineas is necessary for some topics and a status of general recog-
nition of the Consultants as experts is a good thing until the Commission's
own work acquires such recognition that relisbility of the studies will be
generally assumed, On the other hand, some of our very good studies have
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bean done by people who did not qualify as recognized experta befors the
study, although they may have become axperts in the course of the study and
acquired general recognition through publication of the study. We have
been able to use Consultants on this basis as well as staff members, the
Consul tant status importing an independent contractor basis of employment.
Of course, our staff employments are noct on Civil Service either. HNot
knowing exectly what your civil service regulations reguire, I cannot offer
any suggestions on this, but I should polnt out that you may not be able to
draw Consultant service from as wide a field as ws do.

I mentioned the question of submiseion of reports in typewritten form, and

the expense of oclerical and stenographic services ebove. I alsc mentioned

the possibility of treating expense of ressarch assistants as a compsnsable
disbursement, or furnishing it from staff.

Aa to point (4) of the Contract, we have never asgked our Consultants to
attend any legiaslative hearings. As a matter of fact I do not believe that
such attendance has ever been suggested. My personal feeling is that to
bring the Consultant before the Legislature to explain a statute or even to
answer questions Wwuld subvert the Commission's position that it mekes the
Recommendation, having considered the Consultant's report. I have a recol-
lection of hearing that the practice of the Masaachusgetts Judicial Council
is different on this, slthough I may be wrong. A lot may depend on the
praoctices of legislative committees 1n a particular legislature; if they
agk to hear the Consultant, it cammot wvery well be refused.

In New York, vouchers for travel expenaes for Consultanta go in and are

paid under the Rules of the Comptroller, in the same manner as for employeea.
I am not clear as o whether your langusge "on a scale commensurate” implies
something different.

{6} The cleuse requiring Consultant to revige and supplement his study
sesms like a good idea; do you think you would also like tc have m clause
under which you reserve the right to do some editing yourselves? That
editing could, of course, be worked out under Clause (5) as you have it. As
a matter of fact, some of the editing I do is a short-cut to asking the Con-
sul tant to revise according to particular instructions and then considering
whether the revision is adeguate.

(8) The express provision for modification of the contract ia a good
thing. T think the possibility of such a modification is understcod im our
employments, and there have been modifications in several instances, Would
any modificetion have to be eset up as a2 formal contract as well? The pro-
vision that nothing is payable until acoeptence of the Report may be a
desirable safeguard until you get to know just what your Consultants will
do. However, 1t may be a diffioculty when you have a long study. Also some
Consul tants may not be happy about being out of pocket for research assis-
tance and typing costs for that long.

I hope thess comments will be useful.
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I know that Mr. MacDonald will be interested to know of your experience in
your first legislative year, as I was., If yor have your agenda set up in
mimeograph or other distributable form, we would be glad to see it. As

you know, we are still working on the Uniform Commerciml Code this year,
but we are locking forward to a return to our regular work nex%t year.
Sincerely yours,
s/ Laura T, Malvaney
Laura T, Muivaney

Agaigtant %o the
Dirdotor of Regearch

LTM: %o




