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SUM MARY OF TENTATIVE RECOM MENDATION

The Law Revison Commission in this recommendation surveys the existing
Probate Code rules of construction for wills, trusts, and other estate planning
instruments. The rules have been criticized in recent years as being overly broad.

The Commission concludes that several of the rules should be limited in their
application. A number should be repealed because they restate the common law
(but do so in an incomplete fashion), because they duplicate other statutes, or
because they unduly inhibit the ability of the court to ascertain the donor’ s intent.

The Commission recommends further clarifications of existing statutes and
improvements in terminology, and correction of statutes containing obsolete
references to former law. The Commission has developed official Comments
explaining the derivation of, and providing other relevant information concerning,
the Probate Code rules of construction.

This recommendation was prepared pursuant to Resolution Chapter 81 of the
Statutes of 1999.
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Tentative Recommendation « March 2001

RULES OF CONSTRUCTION FOR TRUSTS
AND OTHER INSTRUMENTS

Background

Modern rules of construction for wills were enacted in California in 1983 on
recommendation of the Law Revision Commission.l Subsequent legislation
sponsored by the State Bar Estate Planning, Trust and Probate Law Section
extended the rules of construction to trusts and other instruments.2

Problems in the application of the extended rules have become apparent.3 The
Law Revison Commission has concluded that a comprehensive review of this
matter is appropriate. The Commission retained Professor William McGovern of
UCLA Law School as a consultant. Professor McGovern's background study# is
available on the Commission’ s website.

This recommendation proposes adjustments in the rules of construction to ensure
their proper functioning in the environment of their expanded application to trusts
and other instruments.

Overview of Existing Law

The rules of construction — “Rules for Interpretation of Instruments’ — are
now found in Division 11, Part 1 (Sections 21101-21140), of the Probate Code.
All of the rules of construction are based on previousy existing Probate Code
provisions applicable to wills. The basic idea of the 1994 extension to trusts and
other instruments was to achieve uniformity among the common estate planning
Instruments.

Extension of the rules of construction beyond wills has been driven by the
evolution of the inter vivos trust and other nonprobate transfer instruments as will
substitutes. The concept of uniform rules of construction finds support in the
Restatement of Trusts, which notes that a revocable inter vivos trust is ordinarily
subject to rules of construction applicable to testamentary dispositions.6 The
Uniform Trust Code likewise provides that, “The rules of construction that apply
In this state to the interpretation of and disposition of property by will also apply
as appropriate to the interpretation of the terms of atrust and the disposition of the

1. See Tentative Recommendation Relating to Wills and Intestate Succession, 16 Cal. L. Revision
Comm’ n Reports 2301 (1982); 17 Cal. L. Revision Comm'’ n Reports 822 (1983); former Prob. Code § 6140
et seg. Except as otherwise noted, all further references are to the Probate Code.

2. 1994 Cal. Stat. ch. 806; see Sections 21101-21140.

3. See, e.g., Cunningham, The Hazards of Tinkering with the Common Law of Future Interests. The
California Experience, 48 Hastings L.J. 667 (1997).

4, McGovern, Rules of Construction: Probate Code Sections 21101-21140, Cal. L. Revision
Comm’ n Reports ( ).

5. See http://www.clrc.ca.gov/ftpcontents.html#Studies.
6. Restatement (Third) of Trusts § 25(2) (1992).
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trust property.” 7 More problematic is extension of the same rules to other forms of
donative transfer, such as irrevocable trusts, deeds, joint tenancy, and insurance
policies.

Many of the original 1983 California rules of construction applicable to wills
were based on the pre-1990 Uniform Probate Code8 A number of the Uniform
Probate Code provisions have since been altered in the source but not in
California. In several instances the Law Revision Commission proposes that the
1990 Uniform Probate Code changes should be paralleled in California.

General Approach

The rules of construction are intended as aids to interpretation where the
instrument being construed is silent or ambiguous. They are default rules in the
sense that if the instrument is clear on the matter, they are inapplicable.®

Even though the instrument may be silent on a point, there may nonetheless be
clear extrinsic evidence of the donor’s intent. The rules of construction should not
apply where the donor’ s intent on the issue can be determined.

Rules of construction are necessarily blunt instruments. They are designed to
provide the result that would most likely be embraced by most donors, had they
addressed the point. A particular rule of construction inevitably will yield an
inappropriate result in some circumstances for a particular donor; but the rule can
be overridden for that donor by a showing of the donor’s intention in the
circumstances, even though not expressed in the instrument.

The rules of construction result from the interplay of two conflicting lines of
legal thought. One approach would minimize the role of rules of construction and
free the court to make the most appropriate determination of the donor’s intent.
The other approach would seek to maximize guidance to the parties by providing
presumptive answers for the most common situations, thereby limiting litigation
over these issues. The tension between the two approaches can be seen in the
various issues addressed in this recommendation.

Application of Rules of Construction

The rules of construction are, by their terms, applicable to wills, trusts, deeds,
and any other “instrument.”0 This is a sweeping provision, since an instrument
may be any writing that designates a beneficiary or makes a donative transfer of
property.11

7. Uniform Trust Code § 112 (2000).

8. See Tentative Recommendation Relating to Wills and Intestate Succession, 16 Cal. L. Revision
Comm’ n Reports 2301 (1982).

9. See 21102(b) (“The rules of construction expressed in this part apply where the intention of the
transferor is not indicated by the instrument.”).

10. Section 21101.
11. Section 45.
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Tentative Recommendation « March 2001

The Law Revision Commission has concluded that most of the rules of
construction may appropriately be applied to al instruments. There are some
exceptions, however. The existing statute makes clear that the rules of construction
apply “[u]nless the provision or context otherwise requires.” 12 This limitation is
satisfactory and does not require further elaboration. The following rules of
construction should have limited application:13

e Section 21105 — instrument passes all property including after-acquired
property (limited to will)

» Section 21109 — requirement that transferee survive transferor (limited to at-
death transfer)

» Section 21132 — change in form of securities (limited to will)

[0 The Commission particularly requests input as to whether Sections 21109
(requirement that transferee survive transferor) and 2110 (anti-lapse) should be
limited in their application so that they do not apply to an irrevocable transfer,
such as an irrevocable trust. See discussion below.

I ntention of Donor

The intention of a donor “as expressed in the instrument” controls the legal
effect of dispositions made in the instrument.14 It should be noted, however, that
expressions in the instrument are not the exclusive means by which a donor’s
intention may be ascertained. Under the parol evidence rule, for example, extrinsic
evidence is admissible on the issue of a mistake or imperfection of the writing.1

The reference in Section 21102(a) to expressions of the donor’s intention “in the
instrument” should not be construed to preclude reformation in the case of a
mistaken writing.16 Modern theory as expounded in the academic literature, the
Uniform Probate Code, and the Restatement of Property, all support the concept
that reformation should be available for inter vivos instruments, asit isfor wills1?

Likewise, the rules of construction should apply only where the intention of the
maker of the instrument cannot be ascertained.l® Language in Section
21102(b)suggests that the rules of construction may only be overridden by an
expression of contrary intention in the instrument itself.1® However, existing law

12. Section 21101.

13. The Commission has cross-referenced examples of rules of construction that are limited by their
terms in the Commentary to Section 21101.

14. Section 21102(a).

15. Code Civ. Proc. § 1856(€). The parol evidence rule applies to wills, among other instruments. Code
Civ. Proc. § 1856(h).

16. Cf. Estate of Smith, 61 Cal. App. 4th 259, 71 Cal. Rptr. 2d 424 (1998) (contestant bears burden of
proof on mistake as to testamentary intent).

17. Seediscussionin W. McGovern, S. Kurtz & J. Rein, Wills, Trusts and Estates § 6.1 (1988); see also
Restatement (Second) of Property § 34.7 cmt. d (1990).

18. Seediscussion of “General Approach” supra.
19. See Section 21102(b) (rules apply where intention of testator “not indicated by the instrument”).

3=
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allows extrinsic evidence of a testator’s intent to rebut the presumptive effect of
the rules of construction.20

The Commission’s Comment to Section 21102 explains that, notwithstanding
the implication of the statute, extrinsic evidence may be admissible for some
pUrposes:

Nothing in this section limits the extent to which extrinsic evidence admissible
under former law may be used to determine the transferor’s intent as expressed in
the instrument. See generally 12 B. Witkin, Summary of CaliforniaLaw Wills and
Probate 88 245-47, at 280-84 (9th ed. 1990). Cf. Section 6111.5 (will); Estate of
Anderson, 56 Cal. App. 4th 235, 65 Cal. Rptr. 2d 307 (1997) (extrinsic evidence
admissible). See also Section 12206 (limitation in will of time for administration
of estate is directory only).

Thus under the parol evidence rule extrinsic evidence may be available to
explain, interpret, or supplement an expressed intention of the transferor. Code
Civ. Proc. § 1856. Likewise, the court has authority to reform an instrument for
mistake or imperfection of writing. Cf. Code Civ. Proc. § 1856(e); Estate of
Smith, 61 Cal. App. 4th 259, 71 Cal. Rptr. 2d 424 (1998) (contestant bears burden
of proof of mistake as to testamentary intent). It should be noted that before
granting reformation, courts require that the evidence of mistake be clear and
convincing; reformation is denied, for example, if the donor’'s testimony is
equivocal and unsupported by disinterested witnesses. See W. McGovern, S.
Kurtz & J. Rein, Wills, Trusts and Estates § 6.4 (1988).

[0 The Commission particularly reguests input on the following questions:

(1) Whether existing law is satisfactory concerning the extent to which extrinsic
evidence may be admissible to explain dispositive provisions of an instrument or
may be otherwise admissible to show the donor’ s intent.

(2) Whether the explanation in the Comment is satisfactory concerning the
authority of the court to reform an instrument for mistake or otherwise interpret
the meaning of the instrument or the intention of the donor.

(3) Whether the language of Section 21102 requires liberalization either to
recogni ze the effect of existing law or to further enable use of extrinsic evidence in
appropriate circumstances.

Terminology

Testamentary gift. The existing rules of construction make use of the term
“testamentary gift” to describe a transfer in possession or enjoyment that takes
effect at or after death.2! This terminology is misleading. It suggests the rules are
limited to gifts made by will, whereas the rules are intended to apply to nonprobate
transfers as well.22 The Commission recommends substitution of the term “at-
death transfer.” This term is more consistent with the transfer-transferor-transferee

20. See Section 6111.5; Estate of Anderson, 56 Cal. App. 4th 235, 65 Cal. Rptr. 2d 307 (1997) (extrinsic
evidence admissible).

21. Section 21104,
22. Seediscussion of “Application of Rules of Construction” supra.
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terminology used throughout the rules of construction.23 It also is more consistent
with contemporary usage.

Beneficiary. The existing rules of construction are inconsistent in their use of the
terms “beneficiary” and “transferee” to refer to the donee of a donative transfer.24
Both terms are defined in the Probate Code, > and either would work equally well
In this context. Because “transferee” isthe term predominantly used in the existing
rules of construction, the Commission recommends that that term be used
consistently throughout, replacing “beneficiary” in the instances where it occurs.

Presumption That Property Vestsin Common

Section 21106 recapitulates the common law presumption that a transfer to two
or more persons vests the property transferred to them as tenants in common,
absent an expressed intent otherwise.26 This statement of the law is incomplete?’
and unnecessary.28 The Commission recommends that it be repealed in reliance on
the equivalent but more accurate rendition of the concept in the Civil Code.2° The
Civil Code is the more appropriate location for the provision in light of its
significant application to transactions outside the donative transfer context as well.

Common Law Doctrine of Worthier Title Abolished

Section 21108 abolishes the common law doctrine of worthier title, that a
grantor cannot convey an interest to the grantor’'s own heirs. The provision
duplicates Civil Code Section 1073. Both provisions were enacted in 1959 on
recommendation of the Law Revision Commission.30 At that time the Commission
observed that, “The Probate Code provision is recommended only out of an
abundance of caution since it is generally agreed that the American doctrine of
worthier title does not apply to testamentary transfers.” 31

23. The Probate Code definitions of “transferor” and “transferee” are not in alphabetical sequence. Cf.
Sections 81 (“transferor” defined) and 81.5 (“transferee” defined). The Commission does not recommend
realignment at present.

24. Compare, eg., Sections 21109 and 21110 (“transferee”) with Sections 21134 and 21135
(“beneficiary™).

25. See Sections 24 (“beneficiary” defined), 81.5 (“transferee” defined).

26. See Civil Code Section 683 for another codification of the common law presumption.

27. There are numerous exceptions to the rule stated that are not reflected in the statement. See, e.g.,
Section 5100 et seq. (multiple-party accounts); Section 5500 et seq. (Uniform TOD Security Registration
Act).

28. Both the common law and other statutes cover the issue completely. See, e.g., Civ. Code § 686.

29. Civ. Code & 686 (“Every interest created in favor of several personsin their own right is an interest
in common, unless acquired by them in partnership, for partnership purposes, or unless declared in its
creation to be ajoint interest, as provided in Section 683, or unless acquired as community property.”).

30. 1959 Cal. Stat. ch. 122,

31. Recommendation Relating to The Doctrine of Worthier Title, 2 Cal. L. Revision Comm’n Reports
D-5 (1959).
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Since then circumstances have changed, and the principal contemporary
relevance of the doctrine of worthier title is to trusts.32 The duplicative provision
in the Civil Code is unnecessary. The statutes would be simplified by its repeal.

The transitional provision33 included in Section 21108 in 1959 is now obsolete,
and likewise should be repealed.

Requirement that Beneficiary Survive Donor

The beneficiary of a donative transfer must survive the donor in order to take the
gift.34 This rule of construction is unduly broad as drafted. It is appropriately
applied to wills (codifying the common law rule) and to trusts (will substitutes).3>
But its application to deeds is problematic. It could be read to require a beneficiary
or donee to survive the settlor or donor in order to retain a gift. It is unlikely the
existing statute was intended to rescind a completed transfer of property if the
beneficiary were to predecease the donor.3¢ The statute should be limited to gifts
intended to take effect at or after the death of the donor.

[0 The Commission particularly requests input as to whether Section 21109
should be further limited in its application so that it does not apply to other
irrevocable transfers, such as an irrevocable trust.

Antilapse Statute

A fundamental rule of donative transfer law isthat a gift to abeneficiary fails (or
lapses) if the beneficiary does not survive the donor.3” The antilapse statute is
designed to prevent lapse of a gift to the donor’s kindred who predecease the
donor, unless it is clear that the donor’s intention was that such a gift should
lapse.38

Existing California law has been criticized because it appears to alow “mere
words of survival” in an instrument to negate the antilapse statute, and because it
appears to extend the antilapse statute to future interests.3® Whether mere words of
survival in an instrument should be alowed to negate the antilapse statute, and
whether the antilapse statute should apply to the gift of a future interest in an
instrument, may depend on the circumstances of the particular case. The

32. Theissue arises when the settlor of atrust wants to terminate or modify atrust that gives an interest
to the settlor’ s* heirs.”

33. “Thissection appliesto al casesin which afina judgment had not been entered as of September 18,
1959.” Section 21108.

34. Section 21109(a).

35. Cadlifornia imposes a comparable surviva reguirement on pay on death accounts and Totten trusts.
Section 5302.

36. See, e.g., Cunningham, The Hazards of Tinkering with the Common Law of Future Interests: The
California Experience, 48 Hastings L.J. 667, 690-91 (1997).

37. See Section 21109(a) (“A transferee who fails to survive the transferor or until any future time
required by the instrument does not take under the instrument.”).

38. Section 21110.
39. The extensive academic debate over these pointsis summarized in McGovern, supra note 4, at .

—6-—
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Commission recommends that the statute continue to remain silent on these points,
leaving the matter to case law devel opment.

In this connection, the Commission recommends that language be deleted from
the existing statute to the effect that a provision in an instrument requiring survival
for a specific time overrides the antilapse statute.4° That provision could be read to
imply that other language in an instrument does not override the antilapse statute.
In fact, the controlling test is the donor’ s intention.41

0 The Commission particularly requests input as to whether Section 2110
should be limited in its application so that it does not apply to an irrevocable
transfer, such as an irrevocable trust.

Failure of Transfer

Section 21111 provides rules for treatment of a failed transfer. A failed specific
gift passes with the residue; a faled residuary gift passes to the remaining
residuary beneficiaries proportionately.

The existing statute inexplicably treats a future interest in the same manner as a
residuary gift. The result is to create intestacy in many instances. Take, for
example, a devise “to A for life, remainder to B if B survives A.” Under Section
21111, afailed gift of the future interest is precluded from going to the residuary
beneficiaries, resulting in an intestacy. This anomaly should be eliminated from
the statute, and afuture interest treated the same as other gifts.

[0 Section 21111 is also the subject of legislation pending in the 2001 session.
See AB 873 (Harman).

Class Gift to Heirs, Next of Kin, Relatives, or theLike

The Cadlifornia statute governing determination of beneficiaries entitled to take
under a class gift contains a number of ambiguities.4?2 The statute is based on an
earlier version of Uniform Probate Code Section 2-711; the current version of the
Uniform Probate Code resolves the ambiguities.4 The Commission recommends
that the California statute be recast in conformity with the current version of the
Uniform Probate Code.

40. See Section 21110(b) (“A requirement that the initial transferee survive for a specified period of time
after the death of the transferor constitutes a contrary intention. A requirement that the initia transferee
survive until afuture time that is related to the probate of the transferor’ swill or administration of the estate
of the transferor constitutes a contrary intention.”)

41. Sections 21102, 21110(b) (1st sent.).
42. Section 21114.
43. The uniform code version resolves the following issues:

(1) Application of the section to interests acquired by operation of law.
(2) Application of escheat principles.

(3) Application of the law of another state.

(4) Elimination of the special rule for ancestral property.

See discussion in McGovern, supra note 4, at .

—7—
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Halfbloods, Adopted Per sons, Persons Born Out of Wedlock, Stepchildren, and
Foster Children

Section 21115 incorporates intestacy rules in interpreting class gifts, but fails to
indicate which rules apply — those in effect at the time the instrument is executed
or those in effect at the time the transfer takes effect in enjoyment. By comparison,
in construing a gift to “heirs’ under Section 21114, the determination is made as of
the time when the transfer is to take effect in enjoyment and according to the
Intestate succession law in effect at that time. There is no apparent reason to use
different choice of law rulesin the determination of “heirs’ as opposed to “issue.”
Section 21115 should be conformed to Section 21114 on this point, and the
determination made under the intestate succession laws in effect at the time the
transfer is to take effect in enjoyment.

Vesting of Testamentary Disposition

Section 21116 creates a presumption that interests vest at the donor’'s death,
whereas a gift of afuture interest to a class such as children or heirs does not vest
until the date of distribution.#4 Besides the inconsistency created by Section 21116,
its presumption in favor of early vesting unduly limits the ability of the court to
consider all the circumstances in construing the intent of an instrument. The
Commission recommends its repeal.

Changein Form of Securities

The provisions applicable to a gift of securities that have changed form (for
example by sale, merger, reinvestment, and the like)4> are based on Uniform
Probate Code Section 2-605. The Uniform Probate Code has since been revised to
make clear that it applies regardless of whether the gift is characterized as general
or specific. The Uniform Probate Code is also limited to gifts made by will, thus
avoiding internal inconsistencies inherent in the California statute’ s application to
other instruments4 The Commission recommends that California law be
conformed to the revised Uniform Probate Code.

Ademption

Existing Probate Code Sections 2113321135 provide rules for construing the
donor’s intent where the donor has made a specific gift of property but the
property is no longer part of the donor’s estate. That could occur because during
the donor’s lifetime the specifically given property was sold, foreclosed on,
replaced, disposed of as part of a conservatorship estate, delivered to the
beneficiary, or the like. The existing California provisions are based on the pre-

44. Sections 21113, 21114.
45, Section 21132.

46. To apply the Californialaw in atrust context would require that additional stock be both owned by
the transferor and be part of the trust estate. Such gifts are not used by well-advised drafters in any event.
See, e.g., 1 CdiforniaWill Drafting § 12.61 (Cal. Cont. Ed. Bar, 3d ed. 1992).

8-
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1990 version of the Uniform Probate Code.4” Since then, the Uniform Probate
Code has been revised to address problems that have been identified. The
Cdliforniaversion of these provisions should be conformed to the Uniform Probate
Code as revised, excluding its general presumption of nonademption of specific
devises.48

Changesto Property the Subject of a Specific Gift

The statutes applicable to a specific gift of property that is subject to a contract
of sale or transfer,49 or is subject to a charge or encumbrance,° or as to which the
donor has an altered interest,5! are derived from older Probate Code provisions
dealing with ademption, and no longer serve a useful purpose. They state the
obvious but are not exhaustive,52 whereas the case law on ademption is adequate
and would effectuate the donor’ s intent.>3 The provisions may be repealed without
loss.

Elimination of Redundant Provisions

A number of the rules of construction expressed in the Probate Code are
redundant and should be repealed, either because their substance is covered more
adequately elsewhere in the codes™* or because they merely restate the common
law but fail to accurately capture its nuances.>>

Other rules of construction appear both in the Probate Code and elsewhere.6
These provisions should be consolidated in the Probate Code, so that practitioners
and others may easily find all relevant rules of construction in one location.

Effective Dates

As a genera principle, the rules of construction apply retroactively to all
instruments, regardless of their date of execution.5” This is consistent with the
purpose of rules of construction, which apply in circumstances where the intent of
the maker of the instrument cannot be ascertained.s8 It is also consistent with the
general approach of the Probate Code to apply new law except where it would

47. SeeMcGovern, supranote4, at .

48. Unif. Prob. Code (1990) § 2-606(a).

49. Section 21136.

50. Section 21137.

51. Section 21138.

52. Section 21139.

53. See, e.g., 12 B. Witkin, Summary of CaliforniaLaw Wills and Probate § 314 et seg. (9th ed. 1990).
54, Compare, e.g., Sections 21109(b)-(c) and 220 (requirement that transferee survive transferor).
55. See Section 2113 (afterborn member of class); McGovern, supranote4, at .

56. See, e.g., Civ. Code § 1071 and Prob. Code § 21112 (conditions referring to issue).

57. Section 21140(a).

58. Section 21102. See adlso, McGovern, supranote 4, at .

—9—
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create substantial injustice,> and with the principle that improvements in the law
should be broadly applied.

Section 21140(b) creates an exception to retroactive application of the rules of
construction in a case where former Sections 1050-1054 would apply to a decedent
who died before January 1, 1985. This provision is obsolete. The statutes it refers
to have relevance to very few cases,®0 and the likelihood of such anissue arising in
the future with respect to a pre-1985 decedent is remote. In the interest of
simplification of the law, this provision should be repeal ed.

Law Revison Commission Comments

The basic rules of construction for wills were enacted in 1983 on
recommendation of the Law Revision Commission.6? As with all Commission-
sponsored legidlation, there were Comments accompanying the statutes explaining
their derivation, their relation to other statutes, aids to construction, and other
useful information.62

These statutes were in place for 10 years before they were generalized and
relocated.®3 Because this task was not performed by the Law Revision
Commission, the Commission commentary to these sections was lost in the
process.

As part of the present study, the Commission has prepared new commentary for
the rules of construction. The new commentary is based on the old Comments,
with revisions to reflect changes made in the generalization and rel ocation process,
aswell asto reflect changes proposed in this recommendation.

Conforming Revisions

When former Probate Code Sections 6140-6179 were moved to their current
location at Probate Code Sections 21110-21140, the implementing legidlation did
not make conforming revisions in other statutes. There remain a half-dozen cross
references in the codes to the obsolete section numbers. Appropriate conforming
revisions are added by this recommendation.64

59. Section 3.
60. The effect of an advancement to an heir in determining the heir’ sintestate share.
61. Seeformer Section 6140 et seq.

62. See Recommendation Relating to Wills and Intestate Succession, 16 Cal. L. Revision Comm’'n
Reports 2301 (1982); 17 Cal. L. Revision Comm’ n Reports 822 (1983).

63. See Sections 21101-21140.
64. See proposed amendments to Sections 221, 230, 250, 6103, 6205, and 11640 infra.

—10-
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PROPOSED L EGISL ATION

DIVISION 11. CONSTRUCTION OF WILLS, TRUSTS, AND
OTHER INSTRUMENTS

PART 1. RULES OF INTERPRETATION

CHAPTER 1. GENERAL PROVISIONS

Prob. Code § 21101 (technical amendment). Application of part

SEC. . Section 21101 of the Probate Code is amended to read:
21101. Unless the provision or context otherwise requires, this part shall-apply
appliesto awill, trust, deed, and any other instrument.

Comment. The amendment to Section 21101 istechnical.

Section 21101 makes the rules of construction in this part applicable to a governing instrument
of any type, except to the extent the application of a particular provision is limited by itstermsto
a specific type of donative disposition or governing instrument. See, e.g., Sections 21105 (will
passes al property including after-acquired property), 21109 (requirement for at-death transfer
that transferee survive transferor), 21132 (change in form of securities disposed of by will). See
also Section 45 (“instrument” defined).

Prob. Code § 21102 (technical amendment). I ntention of transferor

SEC. . Section 21102 of the Probate Code is amended to read:

21102. (a) The intention of the transferor as expressed in the instrument controls
the legal effect of the dispositions made in the instrument.

(b) The rules of construction expressed in this part apply where the intention of
the transferor is not indicated by the instrument.

Comment. The amendment to Section 21102 is technical. Section 21102 extends former
Section 6140 (wills) to trusts and other instruments. See also Section 21101 (application of part).
The section is drawn from Section 2-603 of the Uniform Probate Code (1987). As to the
construction of provisions drawn from uniform acts, see Section 2.

Nothing in this section limits the extent to which extrinsic evidence admissible under former
law may be used to determine the transferor’ s intent as expressed in the instrument. See generally
12 B. Witkin, Summary of CaliforniaLaw Wills and Probate 88 245-47, at 280-84 (9th ed. 1990).
Cf. Section 6111.5 (will); Estate of Anderson, 56 Cal. App. 4th 235, 65 Cal. Rptr. 2d 307 (1997)
(extrinsic evidence admissible). See aso Section 12206 (limitation in will of time for
administration of estate is directory only).

Thus under the parol evidence rule extrinsic evidence may be available to explain, interpret, or
supplement an expressed intention of the transferor. Code Civ. Proc. § 1856. Likewise, the court
has authority to reform an instrument for mistake or imperfection of writing. Cf. Code Civ. Proc.
§ 1856(¢e); Estate of Smith, 61 Cal. App. 4th 259, 71 Cal. Rptr. 2d 424 (1998) (contestant bears
burden of proof of mistake as to testamentary intent). It should be noted that before granting
reformation, courts require that the evidence of mistake be clear and convincing; reformation is
denied, for example, if the donor’s testimony is equivoca and unsupported by disinterested
witnesses. See W. McGovern, S. Kurtz & J. Rein, Wills, Trusts and Estates § 6.4 (1988).

[] The Commission particularly requests input on the following questions:

—-13-
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(1) Whether existing law is satisfactory concerning the extent to which extrinsic evidence may
be admissible to explain dispositive provisions of an instrument or may be otherwise admissible
to show the donor’ sintent.

(2) Whether the explanation in the Comment is satisfactory concerning the authority of the
court to reform an instrument for mistake or otherwise interpret the meaning of the instrument or
the intention of the donor.

(3) Whether the language of Section 21102 requires liberalization either to recognize the effect
of existing law or to further enable use of extrinsic evidence in appropriate circumstances.

Prob. Code § 21103 (technical amendment). Choice of law asto meaning and effect of
instrument

SEC. . Section 21103 of the Probate Code is amended to read:

21103. The meaning and legal effect of a disposition in an instrument shall-beis
determined by the local law of a particular state selected by the transferor in the
instrument unless the application of that law is contrary to the rights of the
surviving spouse to community and quasi-community property, to any other public
policy of this state applicable to the disposition, or, in the case of a will, to Part 3
(commencing with Section 6500) of Division 6.

Comment. The amendments to Section 21103 are technical. Section 21103 extends former
Section 6141 (wills) to trusts and other instruments. See also Section 21101 (application of part).

This section is consistent with Section 2-602 of the Uniform Probate Code (1987). The
reference in Section 2-602 of the Uniform Probate Code to elective share is replaced by a
reference to the rights of the surviving spouse to community and quasi-community property. The
reference to Part 3 (commencing with Section 6500) of Division 6 is drawn from the reference in
Section 2-602 of the Uniform Probate Code to provisions relating to elective share, exempt
property, and allowances. As to the construction of provisions drawn from uniform acts, see
Section 2. See aso Section 78 (definition of “surviving spouse”).

Prob. Code § 21104 (amended). “ At-death transfer” defined

SEC. . Section 21104 of the Probate Code is amended to read:
21104. As used in this part, “testamentary gift” “at-death transfer” means a

transfer in-possession-or-enjoyment that takes effect in enjoyment at or after death.

Comment. Section 21104 is amended to make substitute the term “at-death transfer” for
“testamentary gift.” Asused in this part, an at-death transfer does not include alifetime gift.

The reference to a transfer “in possession” is deleted as superfluous. See, e.g., Sections 21112-
21114 (transfer “in enjoyment”).

[1 Note. The Commission particularly requests input on whether references in existing law here
and elsewhere to atransfer in “possession or” enjoyment are in fact superfluous.

Prob. Code § 21105 (technical amendment). Will passes all property including after -
acquired property

SEC. . Section 21105 of the Probate Code is amended to read:

21105. Except as otherwise provided in Sections 641 and 642, a will passes all
property the testator owns at death, including property acquired after execution of
the will.

Comment. The amendment to Section 21105 is technical. Section 21105 continues former
Section 6142.

—14—
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The section is drawn from Section 2-603 of the Uniform Probate Code (1987). As to the
construction of provisions drawn from uniform acts, see Section 2. Nothing in the section limits
the extent to which extrinsic evidence admissible under former law may be used to determine the
testator's intent as expressed in the will. See also Section 21102 Comment (intention of
transferor).

Prob. Code § 21106 (repealed). Transferees as ownersin common
SEC. . Section 21106 of the Probate Codeis repealed

Comment. Section 21106 is repeaed as incomplete and unnecessary. Cf. Civ. Code § 686
(what interests are in common).

Prob. Code § 21107 (technical amendment). Direction in instrument to convert real
property into money

SEC. . Section 21107 of the Probate Code is amended to read:

21107. If an instrument directs the conversion of real property into money at the
transferor’s death, the real property and its proceeds shall be deemed personal
property from the time of the transferor’ s death.

Comment. The amendment to Section 21107 is technical. Section 21107 extends former
Section 6144 (wills) to trusts and other instruments. See also Section 21101 (application of part).

This section is declaratory of the common law doctrine of equitable conversion. See In re
Estate of Gracey, 200 Cal. 482, 488-89, 253 P. 921 (1927). See generally 11 B. Witkin, Summary
of Cdlifornia Law Equity 88163-66, at 842-47 (9th ed. 1990). Nothing in the section limits the
extent to which extrinsic evidence admissible under former law may be used to determine the
transferor’s intent as expressed in the instrument. See generally Witkin, id; Section 21102
Comment (intention of transferor).

Prob. Code § 21108 (amended). Common law doctrine of worthier title abolished

SEC. . Section 21108 of the Probate Code is amended to read:

21108. The law of this state does not include (a) (1) the common-law rule of
worthier title that a transferor cannot devise an interest to his or her own heirs or
{b) (2) apresumption or rule of interpretation that a transferor does not intend, by a
transfer to his or her own heirs or next of kin, to transfer an interest to them. The
meaning of atransfer of alegal or equitable interest to a transferor’s own heirs or
next of kin, however designated, shall be determined by the genera rules

appllcable to the interpretation of instruments. This-section-applies to-all casesin

Comment. Section 21108 is amended to remove an obsolete transitional provision.

Section 21108 extends former Section 6145 (wills) to trusts and other instruments. See also
Sections 21101 (application of part), 21114 (class gift to heirs, next of kin, relatives, or the like).
For background on this section, see Recommendation and Sudy Relating to the Doctrine of
Worthier Title, 2 Cal. L. Revision Comm’ n Reports D-1 (1959).

Prob. Code § 21109 (amended). Requirement that transfer ee survive transferor
SEC. . Section 21109 of the Probate Code is amended to read:

—-15-
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21109. {a) A transferee of an at-death transfer who fails to survive the transferor
or until any future time required by the instrument does not take under the
instrument.

Comment. Subdivision (a) of Section 21109 is amended to limit its application. See Section
21104 (“at-death transfer” defined).

Subdivisions (b) and (¢) are deleted as unnecessary. The genera “clear and convincing
evidence” standard of Section 220 applies.

Section 21109 extends former Section 6146 (wills) to trusts and other instruments. See also
Section 21101 (application of part). The gquestion of whether or not survival is required is to be
determined according to general rules of construction. See, e.g., Section 21102 (intention of
transferor).

With respect to a class gift of a future interest, Section 21109 must be read together with
Section 21114. If the transferee fails to survive but is properly related to the transferor or the
transferor’ s spouse, the antilapse statute may substitute the transferee’ s issue. See Section 21110.
See also Section 21112 (conditions referring to “issue’).

For a provision governing the administration and disposition of community property and quasi-
community property where one spouse does not survive the other, see Section 103. See aso
Sections 230-234 (proceeding to determine whether devisee survived testator).

0 The Commission particularly requests input as to whether Section 21109 should be further
limited in its application so that it does not apply to other irrevocable transfers, such as an
irrevocable trust.

Prob. Code § 21110 (amended). Anti-lapse

SEC. . Section 21110 of the Probate Code is amended to read:

21110. (a) Subject to subdivision (b), if atransferee is dead when the instrument
Is executed, or is treated as if the transferee predeceased the transferor, or fails to
survive the transferor or until a future time required by the instrument, the issue of
the deceased transferee take in the transferee’s place in the manner provided in
Section 240. A transferee under a class gift shall be atransferee for the purpose of
this subdivision unless the transferee’ s death occurred before the execution of the
instrument and that fact was known to the transferor when the instrument was
executed.

(b) The issue of a deceased transferee do not take in the transferee’ s place if the
instrument expresses a contrary intention or a substitute disposition. A-requirement

—-16-
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(c) As used in this section, “transferee” means a person who is kindred of the
transferor or kindred of a surviving, deceased, or former spouse of the transferor.

Comment. Section 21110 is amended to delete from subdivision (b) the specific instances of
expressed contrary intention, to avoid the implication that those are the exclusive expressions that
constitute a contrary intention. Thus, a requirement that the initial transferee survive for a
specified period of time after the death of the transferor, or arequirement that theinitial transferee
survive until afuture timethat is related to the probate of the transferor’ swill or administration of
the estate of the transferor, may well constitute a contrary intention. (In this connection, it should
be noted that technical words in an instrument are to be considered as having been used in their
technical sense. See Section 21122.) And, while expressions of that type may well indicate an
intention that the antilapse statute not apply, other expressions of contrary intention in an
instrument may also be sufficient to override the antilapse statute.

In applying the provision of subdivision (b) relating to a substitute gift, care must be taken not
to ascribe to the testator an overly broad intention to override the antilapse statute. For example,
by providing a substitute taker, the transferor may well intend to override the antilapse statute in
the ordinary case, but not necessarily where the substitute taker has also predeceased the
transferor. In that situation, the transferor may have intended that the antilapse statute should
apply.

In addition to the limitations prescribed in subdivision (b), Section 21110 is also subject to the
general principle that rules of construction such as this section do not apply if it is determined that
the transferor intended a contrary result even though not expressed in the instrument. See Section
21102 (rules of construction inapplicable to extent contrary intention of transferor is expressed in
instrument or otherwise determined by court). Matters the court might take into account in
determining whether or not the transferor intended that issue of a deceased beneficiary should
take in the beneficiary’s place may include (1) whether the result of a survival requirement would
be to disinherit a branch of the transferor’s lineal descendants, (2) whether the result of a survival
requirement would be to pass property to persons expressly disinherited by the instrument or to
the state by escheat, and (3) other persuasive evidence of the transferor’ slikely intent.

Section 21110 extends former Section 6147 (wills) to trusts and other instruments. See also
Section 21101 (application of part).

The first sentence of subdivision () is drawn from the first sentence of Uniform Probate Code
Section 2-605 (1987). The second sentence of subdivision () is drawn from the second sentence
of Uniform Probate Code Section 2-605; but, unlike the Uniform Probate Code, Section 21110
does not make a substitute gift in the case of a class gift where a person otherwise answering the
description of the class was dead when the instrument was executed and that fact was known to
the transferor. As to the construction of provisions drawn from uniform acts, see Section 2. The
second sentence of subdivision (a) is consistent with Estate of Seidl, 89 Ca. App. 2d 488, 201
P.2d 58 (1948) (antilapse statute applied where class member died before testator but after
execution of will).

Subdivision (¢) makes the antilapse statute apply not only to kindred of the transferor but also
to kindred of a surviving, deceased, or former spouse of the transferor. Thus, if the transferor
were to make atransfer to a stepchild who predeceased the transferor, Section 21110 will make a
substitute gift to issue of the predeceased stepchild. The term “kindred” was taken from former
Probate Code Section 92 (repealed by 1983 Cal. Stat. ch. 842, § 18) and refers to persons related
by blood. Cf. In re Estate of Sowash, 62 Cal. App. 512, 516, 217 P. 123 (1923). In genera, an
adoptee is kindred of the adoptive family and not of the adoptee’s natural relatives. See Section
21115. See also Estate of Goulart, 222 Cal. App. 2d 808, 35 Cal. Rptr. 465 (1963). Asto when a
transferee is treated as if he or she predeceased the transferor, see Section 220 (simultaneous
death). See also Sections 230-234 (proceeding to determine survival), 240 (manner of taking by
representation), 250 (effect of feloniously and intentionaly killing decedent), 21115(c)(1), (2)
(half bloods, adopted persons, persons born out of wedlock, stepchildren, foster children, and
issue of such persons, as“kindred” or “issue”).
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O The Commission particularly requests input as to whether Section 2110 should be limited in its
application so that it does not apply to an irrevocable transfer, such as an irrevocabl e trust.

Prob. Code § 21111 (amended). Failure of transfer

SEC. . Section 21111 of the Probate Code is amended to read:

21111. Except as provided in Section 21110:

(@) If atransfer, other than aresiduary gift or-atransfer-of afuture interest, fails
for any reason, the property transferred becomes a part of the residue transferred
under the instrument.

(b) If aresiduary gift or-afuture interest is transferred to two or more persons
and the share of a transferee fails for any reason, the share passes to the other
transferees in proportion to their other interest in the residuary gift or-the future
interest.

Comment. Section 21111 is amended to treat future interests in the same manner as other gifts.

Section 21111 extends former Section 6148 (wills) to trusts and other instruments. See also
Section 21101 (application of part). This section is the same in substance as Section 2-606 of the
Uniform Probate Code (1987). As to the construction of provisions drawn from uniform acts, see
Section 2.

With respect to a residuary devise, subdivision (b) preserves the change made by former
Section 6148 in the California case law rule that if the share of one of several residuary devisees
fails, the share passed by intestacy. See e.g., Estate of Russell, 69 Cal. 2d 200, 215-16, 444 P.2d
353, 70 Cal. Rptr. 561 (1968); In re Estate of Kelleher, 205 Cal. 757, 760-61, 272 P. 1060 (1928);
Estate of Anderson, 166 Cal. App. 2d 39, 42, 332 P.2d 785 (1985).

[] Note. Section 21111 would be amended by legislation pending in the 2001 session. See AB
873 (Harman). If that legidation is enacted, the revisions proposed here will be incorporated into
the text of the section as amended.

Prob. Code § 21112 (technical amendment). Conditionsreferring to “issue’

SEC. . Section 21112 of the Probate Code is amended to read:

21112. A condition in a transfer of a present or future interest that refers to a
person’s death “with