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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N    S T A F F  M E M O R A N D U M  

Study H-855 December 13, 2012 

First Supplement to Memorandum 2012-49 

Statutory Clarification and Simplification of CID Law: Clean-Up Legislation 
(Draft Recommendation) 

The Commission has received further public comment on the proposed 
clean-up legislation for the recently recodified Davis-Stirling Common Interest 
Development Act (hereafter, “Davis-Stirling Act”). 2012 Cal. Stat. chs. 180, 181; 
Statutory Clarification and Simplification of CID Law, 40 Cal. L. Revision Comm’n 
Reports 235 (2010). That submission, a letter from Art Bullock, is attached as an 
Exhibit. 

The main issues raised by Mr. Bullock are discussed briefly below. 

GOVERNING DOCUMENT HIERARCHY 

Memorandum 2012-49 discusses a possible ambiguity in Civil Code Section 
4205, a new section that provides guidance on the relative authority of the law 
and the most common types of governing documents used in a common interest 
development (hereafter, “CID”). Memorandum 2012-49, pp. 1-4.  

Section 4205 provides: 
4205. (a) To the extent of any inconsistency between the 

governing documents and the law, the law controls. 
(b) To the extent of any inconsistency between the articles of 

incorporation and the declaration, the declaration controls. 
(c) To the extent of any inconsistency between the bylaws and 

the articles of incorporation or declaration, the articles of 
incorporation or declaration control. 

(d) To the extent of any inconsistency between the operating 
rules and the bylaws, articles of incorporation, or declaration, the 
bylaws, articles of incorporation, or declaration control. 

The issue discussed in Memorandum 2012-49 is whether the word 
“inconsistency,” as used in Section 4205, might be misconstrued to mean any 
degree of difference, rather than an incompatibility or conflict. The 
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memorandum discusses the possibility of replacing the term “inconsistency” 
with “conflict” or “incompatibility.” Memorandum 2012-49, p. 3. 

Mr. Bullock believes the word “conflict” would be the better of the two 
choices suggested by the staff. Exhibit p. 1. He also suggests that the term 
“conflict” be precisely defined. 

The staff recommends against trying to draft such a definition before or at the 
Commission’s December meeting. Time is simply too short. If the Commission 
believes that the term should be defined, the staff could look into that possibility 
and present its findings at a future meeting. 

Relationship Between Section 4205 and Other Davis-Stirling Act Provisions 

Mr. Bullock points out that a number of existing provisions of the 
Davis-Stirling Act include language expressly stating that a particular statutory 
rule controls over an association’s governing documents. Exhibit p. 4. 
Mr. Bullock cites 13 provisions containing such language. He maintains that 
these provisions may be redundant or in conflict with Section 4205, and 
recommends that they be deleted or clarified.  

The Commission took a very conservative approach in drafting the 
recodification, preserving existing language except where it was plainly 
problematic. In most of these cases, the fact that Section 4205(a) covers much the 
same ground as the specific disclaimers in the referenced provisions shouldn’t 
cause any legal problems. Moreover, the hasty deletion of those disclaimers 
could create new problems. 

It is not possible to sufficiently analyze that issue in the time available. If the 
Commission is interested in exploring the matter further, we could revisit it at a 
future meeting.  

Ambiguous Application of Section 4205 

Mr. Bullock suggests that the terms “declaration” and “operating rules” as 
used in Section 4205 may be read to have multiple meanings. He urges that these 
terms be specially defined in Section 4205. See Exhibit p. 3. 

He is also concerned that the types of governing documents addressed in 
Section 4205 are not the complete universe of governing documents, leaving gaps 
in the coverage of the section that might be problematic. See Exhibit pp. 2, 3. 

In most cases, it should be clear whether a document is a declaration or an 
operating rule. However, some ambiguity is possible. It might be possible to 
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provide additional guidance on that issue. If the Commission is interested in 
pursuing that possibility, the staff could present analysis at a future meeting. 

It also was never the Commission’s intention that Section 4205 address all 
possible types of governing documents. Rather, the section was intended to 
provide guidance on the most common types. That said, it might be appropriate 
to somehow expand Section 4205 if there is an important type of governing 
document that was omitted. It isn’t clear that such a change would be necessary 
or appropriate for inclusion in a clean-up proposal. But if the Commission is 
interested in further consideration of that issue, it could be raised at a future 
meeting. 

NEXT STEP 

Regardless of how the Commission decides to address Mr. Bullock’s 
concerns about Section 4205, the staff recommends that the remainder of the 
draft recommendation be approved. There is no reason to delay the process of 
introducing legislation to address those technical fixes. 

With regard to Section 4205, there are three main ways in which the 
Commission might proceed: 

(1) Do not include Section 4205 in the final recommendation. The 
concerns about the ambiguity of Section 4205 are theoretical at this 
point. The Commission could give the section time to operate in 
the real world before concluding that it needs to be revised. 

(2) Include Section 4205 in the final recommendation, with any 
changes the Commission decides to make. 

(3) Omit Section 4205 from the final recommendation, but preserve 
the option of adding it later. The issues raised by Ms. Murray and 
Mr. Bullock could be examined more thoroughly at a future 
meeting. If the Commission then decides to recommend any 
revisions to Section 4205, it could either revise the clean-up 
recommendation or issue a separate recommendation. 

How would the Commission like to proceed? 

Respectfully submitted, 

Steve Cohen 
Staff Counsel 
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