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Memorandum 2000-14

Statute of Limitations for Legal Malpractice

In 1999, the Commission requested and received authority to study the

statute of limitations for legal malpractice. The topic was suggested by Andrew

Wistrich (United States Magistrate Judge for the Central District of California),

who co-authored a major article analyzing the statute, which can serve as a

background study for the Commission. Ochoa & Wistrich, Limitation of Legal

Malpractice Actions: Defining Actual Injury and the Problem of Simultaneous

Litigation, 24 Sw. U. L. Rev. 1 (1994) (Exhibit pp. 1-79). This memorandum

introduces the topic, which has been the subject of extensive litigation in recent

years.

CODE OF CIVIL PROCEDURE SECTION 340.6

The governing statute is Code of Civil Procedure Section 340.6, which

provides:

340.6. (a) An action against an attorney for a wrongful act or
omission, other than for actual fraud, arising in the performance of
professional services shall be commenced within one year after the
plaintiff discovers, or through the use of reasonable diligence
should have discovered, the facts constituting the wrongful act or
omission, or four years from the date of the wrongful act or
omission, or whichever occurs first. In no event shall the time for
commencement of legal action exceed four years except that the
period shall be tolled during the time that any of the following
exist:

(1) The plaintiff has not sustained actual injury;
(2) The attorney continues to represent the plaintiff regarding

the specific subject matter in which the alleged wrongful act or
omission occurred;

(3) The attorney willfully conceals the facts constituting the
wrongful act or omission when such facts are known to the
attorney, except that this subdivision shall toll only the four-year
limitation; and

(4) The plaintiff is under a legal or physical disability which
restricts the plaintiff’s ability to commence legal action.

– 1 –



(b) In an action based upon an instrument in writing, the
effective date of which depends upon some act or event of the
future, the period of limitations provided for by this section shall
commence to run upon the occurrence of such act or event.

Section 340.6 codifies the discovery doctrine, under which the limitations

period does not begin to run until the client “discovers, or through the use of

reasonable diligence should have discovered” the attorney’s malpractice. The

client must commence the action within one year from the date of discovery. To

preclude endless potential exposure, however, the statute also requires the client

to bring the action within four years from the date of the wrongful act or

omission.

These alternate limitations periods (one-year-from-discovery and four-years-

from-occurrence) are tolled so long as the allegedly negligent attorney continues

to represent the client “regarding the specific subject matter in which the alleged

wrongful act or omission occurred.” Even after the client replaces the attorney,

the limitations periods are tolled until the client suffers actual injury. “Rather

than forcing a client to file a malpractice action whenever the attorney falls below

the standard of competent counsel, the statute allows the client to wait until the

attorney’s mistakes cause some palpable harm ….” Laird v. Blacker, 2 Cal. 4th 606,

626, 828 P.2d 691, 7 Cal. Rptr. 2d 550 (1992) ( Mosk, J., dissenting).

Much litigation has centered on this actual injury requirement. The Supreme

Court has addressed it no less than four times in the past decade. See Jordache

Enterprises, Inc. v. Brobeck, Phleger & Harrison, 18 Cal. 4th 739, 958 P.2d 1062, 76

Cal. Rptr. 2d 749 (1998); Adams v. Paul, 11 Cal. 4th 581, 904 P.2d 1205, 46 Cal.

Rptr. 2d 594 (1995); ITT Small Business Finance Corp. v. Niles, 9 Cal. 4th 245, 885

P.2d 965, 36 Cal. Rptr. 2d 552 (1994); Laird v. Blacker, 2 Cal. 4th 606, 828 P.2d 691, 7

Cal. Rptr. 2d 550 (1992).

A key problem is determining when actual injury occurs. Suppose, for

instance, that the malpractice consists of failing to file a lawsuit until after the

statute of limitations expires. Does the injury occur when the limitations period

expires? When the client incurs attorney’s fees relating to the potential

limitations defense? When the defendant asserts the limitations defense? When

the defendant prevails at trial on the basis of the limitations defense? When the

defendant prevails on appeal? The courts have grappled with questions such as

these, but have found it difficult to provide clear guidance reflecting sound

policy.
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SIMULTANEOUS LITIGATION PROBLEM: OCHOA & WISTRICH ANALYSIS

The attached article by Professor Tyler Ochoa (Whittier Law School) and

Judge Wistrich analyzes the actual injury requirement at length, focusing on

what they call the problem of simultaneous litigation. The authors explain:

If the alleged malpractice occurs in the course of litigation, then the
outcome of the malpractice action is usually dependent on the
outcome of the underlying proceeding. Moreover, even when the
alleged malpractice occurs in a transactional setting, often the client
does not discover the alleged malpractice until litigation arises
concerning the subject matter of the transaction. In both classes of
cases, if the limitation period for the legal malpractice action
expires before the underlying litigation is concluded, then the client
who wishes to preserve his or her legal malpractice claim is forced to
litigate two lawsuits simultaneously.

(Exhibit pp. 2-3 (emphasis added).) Simultaneous litigation of a malpractice claim

and an underlying claim raises a number of problems.

Problems Arising From Simultaneous Litigation

In assessing the impact of simultaneous litigation, the “most important

consideration is that the client’s legal position in the underlying action may be

compromised by the proceedings in the malpractice action.” (Id. at 20.) For

example, where the malpractice consists of missing the statute of limitations, the

malpractice claim may alert the defendant in the underlying action to assert a

limitations defense. Even if the defendant is already aware of the defense, the

client must take inconsistent positions in the two lawsuits. In the underlying

action, the client has to show that the limitations defense is invalid. In the

malpractice case, the client must show that the underlying suit was untimely.

The result may be inconsistent verdicts or application of collateral estoppel in a

manner harmful to the client. (Id. at 20-21.)

Simultaneous litigation could also result in a waiver of the attorney-client or

work-product privilege. To establish malpractice, the client may need to disclose

confidential communications with the attorney defendant. But such disclosure

may waive the attorney-client privilege, giving the opposing party in the

underlying action access to information that would otherwise be privileged.

“Again, the waiver might result in a defeat of the client’s position in the

underlying litigation, to the prejudice of both the client and the former attorney.”

(Id. at 21.)
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Another problem is that litigating two lawsuits simultaneously may be a

hardship on the client. (Id. at 21-22.) It is difficult enough to bear the expense and

emotional strain of litigating one lawsuit. Litigating two cases at once may be

prohibitive for some clients.

Finally, the outcome of the underlying action will often render the legal

malpractice action unnecessary. “It makes little sense to clog court dockets and

expend limited judicial time and resources in litigating malpractice actions which

may be avoided completely by a favorable result in the pending proceeding.” (Id.

at 22-23.) “To force malpractice plaintiffs to file their actions before they know

the outcome of the case upon which their claim is based does not promote

judicial economy.” Laird, 2 Cal. 4th at 626 (Mosk, J., dissenting).

Competing Policies

The complications of simultaneous litigation must be balanced against the

policies underlying statutes of limitation: the interest in litigating claims while

evidence is fresh and readily available, and the policy of guaranteeing repose

with respect to conduct in the distant past. (Exhibit pp. 14-15.) If assertion of a

malpractice claim is delayed while the underlying action is pending, evidence

may deteriorate. Memories may fade, documents may be lost or destroyed,

witnesses may die or disappear. In addition, the attorney may be oblivious to the

potential malpractice claim and proceed accordingly. “Permitting the client to

commence a malpractice action after such a lengthy delay would severely

undermine the policy of guaranteeing repose.” (Id. at 23.)

Where the client gives the attorney prompt notice of the potential malpractice

claim, however, these concerns are less pressing. Once an attorney is placed on

notice, the attorney “may take steps to preserve evidence by collecting and

retaining important documents and maintaining contact with or obtaining

statements from potential witnesses.” (Id.) The policy of repose is also mitigated,

because the attorney knows of the potential liability and can take it into account

in making decisions.

Proposed Solution

Thus, Professor Ochoa and Judge Wistrich advocate application of the

doctrine of equitable tolling in the context of legal malpractice. Under this

doctrine, the statute of limitations on a potential claim will be tolled during the

pendency of a related claim, so long as three elements are met: (1) timely notice

to the potential defendant, (2) lack of prejudice to the defendant in gathering
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evidence to defend against the potential claim, and (3) good faith and reasonable

conduct on the part of the potential plaintiff. (Id. at 51.) Professor Ochoa and

Judge Wistrich explain:

[C]ourts must weigh the desirability of guaranteeing repose and
minimizing deterioration of evidence against the desirability of
avoiding the problems which may result from simultaneous
litigation of the malpractice claim and the underlying action.
Despite the lack of a clearly defined legal basis for applying the
doctrine of equitable tolling, these competing policies can best be
balanced by defining “actual injury” in a manner consistent with
that doctrine, thereby tolling the commencement of the limitation period
for the malpractice action until an adverse judgment or other appealable
order is entered against the client at the trial court level in the underlying
action, provided that the other requirements of the doctrine are
satisfied.

(Id. at 79 (emphasis added).) In other words, where a malpractice claim relates to

underlying litigation (either because the malpractice occurred during the

litigation or because the malpractice led to or may affect the litigation), Professor

Ochoa and Judge Wistrich would interpret the actual injury requirement of

Section 340.6 to incorporate the equitable tolling doctrine. Under this view, if the

client gives the attorney notice of the potential malpractice claim, affords the

attorney adequate opportunities to gather evidence relating to that claim, and

acts in good faith, actual injury does not occur, and thus the limitations period on

the malpractice claim is tolled, until the underlying litigation has been resolved

in the trial court.

JUDICIAL DECISIONS

Although there are strong policy justifications for the equitable tolling

doctrine, judicial decisions (including Supreme Court decisions issued after the

attached article was written) do not support its use in applying Section 340.6.

These decisions are of obvious importance in evaluating whether to revise the

statute. To some extent, they also shed insight on the policy considerations

presented by simultaneous litigation.

Express Rejection of Equitable Tolling

In the recent case of Gordon v. Law Offices of Aguirre & Meyer, 70 Cal. App. 4th

972, 83 Cal. Rptr. 2d 119 (1999), the court expressly held that the statute “is not

subject to equitable tolling ….” The court explained that “whether the doctrine of
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equitable tolling applies to section 340.6 is a matter of statutory construction.” Id.

at 120. Section 340.6 states that “in no event” shall the limitations period exceed

four years except where one of the statutorily enumerated grounds for tolling

applies. Thus, “the Legislature expressly intended to disallow tolling under any

circumstances not enumerated in the statute .” Id. at 124, quoting Laird , 2 Cal. 4th 606,

618 828 P.2d 691, 7 Cal. Rptr. 2d 550 (1992) (emphasis in Gordon).

As a matter of statutory construction, this argument may have some merit,

but it has no bearing in determining whether equitable tolling is good public

policy in the context of legal malpractice. The court merely stated its view of

what the law is, not what the law should be and why.

Supreme Court Decisions Predating Jordache

Unlike the court in Gordon, the Supreme Court has repeatedly expounded on

the policy implications of simultaneous litigation. While it has not rejected the

equitable tolling doctrine in so many words, it has nonetheless made clear that

equitable tolling does not apply in legal malpractice cases.

At first, the Court’s approach was similar to the bright-line, termination-at-

the-trial-level test that Prof. Ochoa and Judge Wistrich advocate. In Laird, the

Court considered whether the limitations period of Section 340.6 “is tolled during

the time the client appeals from the underlying judgment on which the claim of

malpractice is based.” 2 Cal. 4th at 608. The Court concluded that “the limitations

period of section 340.6 commences when a client suffers an adverse judgment or

order of dismissal in the underlying action on which the malpractice action is based.”

Id. at 609 (emphasis added). Justice Mosk dissented, maintaining for a number of

reasons that the limitations period should be tolled until the appeal is resolved.

Id. at 621-28 (Mosk, J., dissenting).

The Court’s next case interpreting the statute involved malpractice in the

preparation of loan documentation. Again, the Court focused on termination of

the underlying action, concluding that “in transactional legal malpractice cases,

when the adequacy of the documentation is the subject of dispute, an action for

attorney malpractice accrues on entry of adverse judgment, settlement, or dismissal of

the underlying action.” ITT Small Business Finance Corp. v. Niles, 9 Cal. 4th 245, 258,

885 P.2d 965, 36 Cal. Rptr. 2d 552 (1994) (emphasis added). The Court based its

decision in part on a policy analysis similar to that of Prof. Ochoa and Judge

Wistrich:

[T]here was no danger in the present case that tolling the
malpractice statute of limitations until conclusion of the adversary
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proceeding would undermine the statute’s goals of preserving
evidence and notifying defendants. [The client] notified [the
attorney] that he should contact his malpractice insurer as soon as
[the client] realized it would have to defend the documentation
prepared by [the attorney] in the adversary proceeding. Finally, it
would be a waste of judicial resources to require both the adversary
proceeding and the attorney malpractice action to be litigated
simultaneously. Had [the client] prevailed in the adversary
proceeding, the malpractice action would have been unnecessary.

Id. at 257. Justice Mosk concurred, reiterating his view that tolling should

continue until the underlying action is fully resolved. Id. at 258 (Mosk, J.,

concurring). Justice Kennard dissented on the ground that “actual injury may be

sustained well before the resolution of a third party action by adverse judgment

or settlement.” Id. at 260 (Kennard, J., dissenting). In her view, “it defies common

sense to hold … that a client has not sustained ‘actual injury’ even though the

client has paid thousands, perhaps hundreds of thousands, of dollars because the

attorney’s malpractice has compelled the client to prosecute or defend third party

litigation.” Id. at 259 (Kennard, J., dissenting).

The Court reversed course and was even more badly splintered in the next

decision, in which an attorney failed to file the client’s claim within the statute of

limitations. The issue was “when, in the event of such a failure or misadvice as to

the applicable limitations period, the plaintiff sustains ‘actual injury’ for

purposes of tolling the statue of limitations in a subsequent suit for professional

negligence.” Adams v. Paul, 11 Cal. 4th 581, 585, 904 P.2d 1205, 46 Cal. Rptr. 2d

594 (1995). Three justices determined that in light of the many variables in such

cases, the determination of when actual injury occurs is “generally a question of

fact.” Id. at 588. Thus, the case would have to be remanded for determination of

“the point at which the fact of damage became palpable and definite even if the

amount remained uncertain, taking into consideration all relevant

circumstances.” Id. at 593. Justice Kennard concurred, emphasizing certain points

and stating certain qualifications. Chief Justice Lucas, joined by Justices Mosk

and George dissented, adhering to the termination-at-the-trial-level test. “I

would hold that in a legal malpractice action typified by the facts here — in

which the client attempted to avoid dismissal of an underlying action on statute

of limitations grounds by litigating the merits of the statutory defense — ‘actual

injury’ occurs at the time of disposition of the client’s underlying lawsuit, whether by

dismissal, settlement or entry of adverse judgment.” Id. at 605 (Lucas, J., dissenting)
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(emphasis added). His policy analysis closely tracks that of Prof. Ochoa and

Judge Wistrich:

Had plaintiff filed her malpractice action prior to dismissal of
her underlying action following settlement, she would have been
forced to take inconsistent positions with regard to the statute of
limitations issue: In the malpractice action, she would have argued
that she was damaged by [her attorney’s] misadvice which resulted
in the untimely filing of her wrongful death lawsuit, while in the
underlying action itself, she maintained that the estate should be
estopped from asserting the defense in the first place. Such a
scenario not only results in a waste of judicial resources [cite
omitted], but also creates the potential for inconsistent judgments.

Id.

Jordache: Case-By-Case Factual Determination of Actual Injury

The Court’s most recent decision construing the actual injury requirement of

Section 340.6 is Jordache Enterprises, Inc. v. Brobeck, Phleger & Harrison, 18 Cal. 4th

739, 958 P.2d 1062, 76 Cal. Rptr. 2d 749 (1998), in which a law firm failed to

advise its client regarding insurance coverage. Justice Chin authored the majority

opinion, which was joined by four other justices, including Justice Kennard, who

also wrote a short concurrence.

The Court squarely endorsed four principles: “(1) determining actual injury is

predominantly a factual inquiry; (2) actual injury may occur without any prior

adjudication, judgment, or settlement; (3) nominal damages, speculative harm,

and the mere threat of future harm are not actual injury; and (4) the relevant

consideration is the fact of damage, not the amount.” Id. at 743. In reaching these

conclusions, the Court stressed that Section 340.6 was intended to codify Budd v.

Nixon, 6 Cal. 3d 195, 491 P.2d 433, 98 Cal. Rptr. 849 (1971). The Court expressly

overruled ITT , commenting that the “broad, categorical rule” advanced in that

decision “cannot be reconciled with the particularized factual inquiry required to

determine actual injury under section 340.6 ….” 18 Cal. 4th at 763. The Court also

embraced the analysis of Adams, see id. at 762, which interpreted Laird to mean

merely that actual harm occurs no later than  termination of the underlying action

at the trial level, 11 Cal. 4th at 591 n.4.

The Court thus rejected the termination-at-the-trial-level test, stating that “the

determination of when attorney error has caused actual injury under section

340.6, subdivision (a)(1), cannot depend on facile, ‘bright line’ rules.” 18 Cal. 4th

at 764. Instead, “only the facts and circumstances of each case, analyzed in light
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of the alleged negligence and its consequences as revealed by the evidence, can

establish when the plaintiff sustained actual injury under section 340.6.” Id.

On the facts before it, the Court determined that the client sustained actual

injury “before settlement of the insurance coverage litigation.” Id. at 764-65

(emphasis added). The malpractice “allowed the insurers to raise an objectively

viable defense to coverage under the policies,” increasing the client’s costs to

litigate its coverage claims and reducing the settlement value of those claims.” Id.

at 743. Because the client provided its own defense rather than tendering the

defense to its insurer, it “not only lost a primary benefit of liability insurance,”

but also “lost profitable alternative uses for the substantial sums it paid in

defense costs.” Id. at 744.

In reaching this result, the Court explicitly considered the problems inherent

in simultaneous litigation, which Prof. Ochoa and Judge Wistrich describe in

their article: forcing the client to take inconsistent positions, compelling waiver of

the attorney-client privilege, requiring the client to bear the burden of litigating

two cases at once, and undermining judicial economy. Id. at 757-58. The Court

dismissed these considerations, stating that “[w]hatever the merits of these

policies in other settings, the legislative scheme embodied in section 340.6

allocates their relative weight in legal malpractice actions. Id. at 757. Moreover,

“existing law provides the means for courts to deal with potential problems that

may arise from the filing of a legal malpractice action when related litigation is

pending.” Id. at 758. “The case management tools available to trial courts,

including the inherent authority to stay an action when appropriate and the

ability to issue protective orders when necessary, can overcome the problems of

simultaneous litigation if they do occur.” Id. As Prof. Ochoa and Judge Wistrich

point out, however, the alternative of staying a malpractice action until judgment

is entered in the underlying action “is unsatisfactory”, because the court may

deny the stay due to pressure to control its docket. Even if the stay is granted, the

mere filing of the malpractice action may alert opposing counsel in the

underlying action to a possible defense and impose unnecessary litigation costs

on parties and the legal system. (Exhibit pp. 65-66.)

George and Mosk Dissents

Both Chief Justice George and Justice Mosk vigorously dissented in Jordache,

pointing out that the Court’s opinion deviated from precedent, particularly ITT.

Id. at 766-67 (Chief Justice George, dissenting); id. at 767-68 (Justice Mosk,

dissenting). Each of them expressed serious policy concerns about the Court’s
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approach, including some concerns not raised by Prof. Ochoa and Judge

Wistrich.

According to Chief Justice George, important policy considerations are best

served by a rule that actual injury occurs on disposition of the underlying

litigation, whether by settlement, dismissal or adverse judgment. Id. at 767 (Chief

Justice George, dissenting). He explained:

Those policy considerations include the comparative ease of
application of that rule, its consistency with the policy favoring
narrow construction of statutes of limitation, and the theoretical
and practical advisability of entertaining one lawsuit at a time. [Cite
omitted.] Additionally, a rule that measures the running of the
statute of limitations from an early date — before the underlying
litigation or controversy has been resolved — inevitably will
require (or at least encourage) the early filing of legal malpractice
actions that might otherwise not be brought, and may lead former
clients, as malpractice plaintiffs, to pursue their legal malpractice
action more vigorously than their underlying action against the
third party, for reasons other than the relative merits of the two
actions and the relative culpability of the respective tortfeasors. For
example, the former client may conclude that a wealthy law firm is
a less sympathetic defendant than a less affluent third party.

Id. at 767 (Chief Justice George, dissenting).

Similarly, Justice Mosk reiterated his support for the bright-line approach of

ITT, observing that the majority “reject that ‘bright line’ rule in favor of an

uncertain case-by-case approach that will require plaintiffs to sue their lawyers

for harm that may be causally unrelated to the lawyers’ act or omission.” Id. at

768 (Mosk, J., dissenting). He declared that the “illogic of the majority’s approach

is patent.” Id. For although

the lawyers’ omission exposed plaintiff to the possibility that its
insurers might have a viable defense, such defense was neither
certain to be raised nor certain to succeed. The causal connection
between the lawyers’ omission and plaintiff’s damages was
established only when plaintiff settled its lawsuit with insurers.

Id. at 768-69 (Mosk, J., dissenting) (emphasis in original).

Justice Mosk further remarked that the “impracticality of the majority’s

approach is also apparent.” In particular,

[i]n the absence of a bright line rule, clients will be constrained to
bring actions against their lawyers even before they could prove
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any compensable injury — resulting in potentially unnecessary
waste of judicial time and resources. Moreover, clients wishing to
preserve their legal malpractice claims may be forced to litigate two
suits simultaneously, thus raising obvious additional legal and
practical problems.

Id. at 769 (Mosk, J., dissenting)

ANALYSIS AND RECOMMENDATION

Determining how the statute of limitations should apply to legal malpractice

claims is challenging. It is hard to anticipate all of the different settings in which

malpractice can arise and identify all of the relevant considerations. Unlike the

Supreme Court, however, the Commission has the luxury of focusing on what

the law should be, not what the law is. Whereas the Court dismissed policy

concerns relating to simultaneous litigation on the ground that the Legislature

already balanced the competing interests and codified the case-by-case approach

of Budd, the Commission may examine the policies at stake unconstrained by

rules of statutory construction.

At this preliminary stage of this study, the case-by-case approach recently

adopted by the Supreme Court in Jordache strikes the staff as unworkable,

confusing, costly for litigants, and difficult for courts to administer. Ideally, a

statute of limitations should state a clear, easy-to-follow rule, not one that

requires guesswork and forces the client and attorney to incur substantial sums

debating about whether the malpractice suit was timely, rather than addressing

the merits of the malpractice claim. Although categorically addressing the

myriad malpractice situations may entail difficulties, imperfect guidance may be

better than little to none.

The idea behind the actual injury requirement of Section 340.6 is to allow the

client to delay suit until elements of malpractice are established. Jordache, 18 Cal.

4th at 751. The elements of malpractice include not only damages, but also

causation. The client should be able to delay suit until both of these components

are satisfied. Thus, even if the client sustains harm (e.g., legal expenses), the

limitations period should remain tolled until it is clear that the malpractice

caused the damages. Jordache Enterprises, Inc. v. Brobeck, Phleger & Harrison, 56

Cal. Rptr. 2d 661, 667-69 (1996), rev’d, 18 Cal. 4th 739, 958 P.2d 1062, 76 Cal. Rptr.

2d 749 (1998). This means waiting until the underlying litigation is resolved, at
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least at the trial court level. Id.; see also Jordache, 18 Cal. 4th at 769-70 (Mosk, J.,

dissenting).

As the Supreme Court pointed out in Jordache, most lawsuits settle and thus

“litigation related to a legal malpractice claim is unlikely to conclude with a

judicial determination establishing either the attorney’s error or a causal nexus

between damages and the error.” 18 Cal. 4th at 755. Nonetheless, once a

settlement is reached the effect of an attorney’s conduct may be much less

speculative than beforehand, particularly because the settlement can be

structured with the malpractice claim in mind.

For these reasons, as well as those presented in the attached article and in the

policy analyses of Chief Justice George and Justice Mosk, the staff tentatively

recommends revising Section 340.6 to expressly incorporate equitable tolling.

If the Commission concurs, we would prepare a draft proposal along these lines

for the Commission’s next meeting. As usual, the staff will raise issues for the

Commission’s consideration as this study progresses, and present and analyze

possible alternative approaches (e.g., whether equitable tolling should continue

until underlying action is resolved at the appellate level, or only until the trial

court renders its decision).

ADDITIONAL ISSUE

The Supreme Court very recently decided yet another case involving the

statute of limitations for legal malpractice. Samuels v. Mix, 2 Cal. 4th 1, 989 P.2d

701, 91 Cal. Rptr. 2d 273 (1999). This time the issue did not relate to the actual

injury requirement. Rather, the question was which party bears the burden of

proving when the client discovered, or through the use of reasonable diligence

should have discovered, the facts constituting the alleged malpractice.

The staff will discuss and analyze this decision in its next memorandum for

the Commission.

Respectfully submitted,

Barbara S. Gaal
Staff Counsel
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