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Study N-200 April 7, 1999

Second Supplement to Memorandum 99-21

Judicial Review of Agency Action: Selected Issues

Attached is a letter concerning the basic memo:
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Exhaustion of Administrative Remedies

CSEA objects to the staff proposal to enact a new Section 1098 in the Code of

Civil Procedure to give courts statutory authority to relieve a party from the

requirement of exhaustion of administrative remedies on grounds similar to

existing case law.  CSEA says codification would “prevent courts from

developing the law.”  The staff believes the opposite is true.  The proposed

statute would replace the rigid rule that the exhaustion requirement is

jurisdictional with a more flexible rule that would allow courts to recognize new

exceptions to the exhaustion requirement, to broaden existing exceptions, or to

excuse exhaustion based on a balancing of factors.  The thrust of the proposed

section is to give the court more discretion to excuse exhaustion when justified.

CSEA objects to language in the Comment to proposed Section 1098 (basic

memo p. 4) that the futility exception excuses exhaustion “if it is certain, not

merely probable, that the agency would deny the requested relief.”  CSEA says a

more accurate statement of case law would be to say instead that futility is

shown when the petitioner “can positively state” what the agency’s decision

would be if presented with the question.  The staff would have no objection to

revising the Comment as suggested by CSEA:

Futility. The exhaustion requirement is excused under
paragraph (2) of subdivision (b) if it is certain, not merely probable,
the petitioner can positively state that the agency would deny the
requested relief. Ogo Assocs. v. City of Torrance, 37 Cal. App. 3d
830, 112 Cal. Rptr. 761 (1974).
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Superior Court Venue for Mandamus to Review State Agency Action

CSEA supports the staff proposal to add Sacramento County as a permissible

county for superior court review of state agency action.

Respectfully submitted,

Robert J. Murphy
Staff Counsel






