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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Study EmH-451 November 20, 1998

Memorandum 98-77

Condemnation by Privately Owned Public Utility:
Comments on Tentative Recommendation

BACKGROUND

Beginning in September the Commission circulated for comment, with a mid-

November deadline, its tentative recommendation on condemnation by privately

owned public utilities. The thrust of the tentative recommendation is to make

clear the discretionary authority of the Public Utilities Commission to control the

exercise of condemnation power by a privately owned public utility.

We have received comments on the tentative recommendation from the

following persons:

Exhibit pp.
1. Public Utilities Commission ................................... 1-2

2. Pacific Bell................................................. 3-4

3. City and County of San Francisco .............................. 5-9

4. Building Owners and Managers Association.................... 10-23

5. Union Pacific Railroad Company............................. 24-25

6. California Short Line Railroad Association ........................ 26

7. California Western Railroad................................. 27-28

8. Southern California Edison ................................. 29-30

GENERAL REACTION

Commentary on the tentative recommendation was mixed.

Unqualified Support

The proposal was supported without qualification by the Public Utilities

Commission. Exhibit pp. 1-2.

Qualified Support

The need for legislation in this area was endorsed by the City and County of

San Francisco (Exhibit pp. 5-9) and by the Building Owners and Managers
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Association (Exhibit pp. 10-23). However, both entities believe that the tentative

recommendation is inadequate and that express statutory standards are

necessary to control condemnation by privately owned public utilities.

Opposition

Privately owned public utility companies did not endorse the proposal.

Pacific Bell believes there is no demonstrated need for Public Utilities

Commission oversight. Exhibit pp. 3-4. Union Pacific Railroad Company and

California Short Line Railroad Association point out that Public Utilities

Commission oversight of the transportation industry is inappropriate due to

federal preemption. Exhibit pp. 24-25, 26. The California Western Railroad would

not like to see increased PUC bureaucracy in this area, stating that further

regulation is unnecessary and will simply add to the private and public cost of

doing business. Exhibit p. 27-28. Southern California Edison believes such a

statutory provision is unnecessary. Exhibit p. 29-30.

NEED FOR FURTHER INFORMATION

A common theme running through many of the comments, pro and con, was

the need to take more time to develop further information and alternative

approaches.

Pacific Bell states that the Commission should not recommend revising the

eminent domain laws until it has thoroughly reviewed both sides of this issue.

They refer us to extant materials containing a discussion of the problems

telecommunications providers face in establishing the facilities to provide

necessary service. Exhibit p. 4.

The City and County of San Francisco urges the Commission to delay acting

on the tentative recommendation to give other California cities and counties and

opportunity to comment and provide examples of abuse of eminent domain

power by private utilities. Exhibit pp. 5-6.

The Building Owners and Managers Association suggests that before making

a final recommendation the Commission should seek further input from

interested parties, including both telecommunications carriers and private

property owners and managers, concerning the implications of the suggestions

BOMA makes. Exhibit p. 16.

The Union Pacific Railroad Company and California Short Line Railroad

Association ask that the effect of the proposed changes on railroads be carefully
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reviewed and evaluated before the Commission recommends changes that could

constrain their exercise of condemnation rights. Exhibit pp. 24, 26.

The staff has no problem with taking any additional time on this

recommendation that appears productive. The problems in practice are only now

emerging, and there is no immediate crisis or need to rush legislation through.

Until now, factual inputs to the Commission have been limited. To the extent the

participants are committed to getting more information to the Commission, that

can only help. We will be in a better position to make a fully informed final

recommendation to the Legislature. The staff recommends that the Commission

proceed with deliberation on this project, allowing participants the time they

need to produce information that will be helpful, no matter how we proceed on

the recommendation.

IS THERE A PROBLEM THAT NEEDS TO BE ADDRESSED?

The basis for the tentative recommendation is that problems in the exercise of

eminent domain authority by privately owned public utilities are beginning to

develop as a result of deregulation. These problems were first brought to our

attention by the Public Utilities Commission.

Pacific Bell takes the position, however, that the need to act by legislation in

this area has not been demonstrated. The California Western Railroad believes

that we have not cited any cases of private utility condemnation abuse. Southern

California Edison notes that at a recent Public Utilities Commission conference,

PUC division heads indicated that none of them were aware of any attempted

exercise of eminent domain by a competitor that has given them any problem.

These utility companies are correct in the sense that to date we have heard of

only isolated incidences of abuse of eminent domain authority. But we continue

to learn of more examples of problems in practice. The letters of both the City

and County of San Francisco and the Building Owners and Managers

Association cite examples of ongoing conflicts between private utilities and

property owners. They promise us additional information. We would

supplement our report with this information and any additional information

developed by the participants in the course of this study.
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PUBLIC UTILITIES COMMISSION REGULATION

Need for Clarification

The key element of the tentative recommendation is to make clear the

authority of the Public Utilities Commission to control exercise of condemnation

power by privately owned public utilities. By leaving the matter to the PUC, any

necessary regulation can be crafted in a manner appropriate to the particular

industry and type of problem that has developed.

The Public Utilities Commission supports this approach, noting that PUC

would then have clear authority to deal with any problems that arise “and will

not have to concern itself with the risk of extended litigation challenging its

authority to regulate such abuses.” Exhibit p. 1.

Pacific Bell argues that this clarification is unnecessary. “The CPUC has not

hesitated to exercise its regulatory authority in the past in similar situations,

however, under Public Utilities Code § 701. Section 701 gives the CPUC plenary

powers to regulate public utilities.” Exhibit p. 3. Southern California Edison

makes the same point — “Existing statutes and case law already have adequate

safeguards, and grant the Public Utilities Commission sufficient authority to

regulate privately-owned public utilities.” Exhibit p. 30.

The staff agrees with the analysis of these utility companies that under

existing law the Public Utilities Commission has adequate authority to control

exercise of condemnation power by privately owned public utilities if it chooses

to exercise it. However, this authority is clouded by new developments in

deregulation, and we believe that a statutory reaffirmation is desirable, absent

a showing that a statutory reaffirmation would create problems.

Interrelation with Other Law

One potential problem with statutory confirmation of Public Utility

Commission authority is demonstrated by the letter of the City and County of

San Francisco. They apparently read the statutory proposal as rejecting standard

public use and necessity constraints on exercise of eminent domain authority in

favor of PUC control. “This remedy would merely move the disputes from one

venue, the courts, to another venue, a state administrative agency, without

addressing abuses of eminent domain power.” Exhibit p. 7.

This was not our intent. The intent is to leave the existing judicial system

constraints on exercise of eminent domain power in place. These constraints are
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spelled out in the tentative recommendation. The authority of the Public Utilities

Commission to regulate exercise by privately-owned public utilities would

supplement, rather than replace, the existing limitations.

Thus, for example, the PUC might prohibit a telephone service provider from

condemning property for its business unless it demonstrates that the property so

acquired would be shared with competitors desiring to provide service in the

same vicinity. But that would not end the matter. The service provider, having

satisfied PUC about its concerns, would still need to satisfy standard public use

and necessity requirements in court.

The staff thinks this needs to be made more clear in the recommendation:

Pub. Util. Code § 610 (amended). General provisions
Section 1. Section 610 of the Public Utilities Code is amended to

read:
610. (a) This article applies only to a corporation or person that

is a public utility.
(b) The commission may regulate exercise of the authority

provided in this article to the extent and in the manner that it
determines is appropriate. The authority provided in this
subdivision supplements, and does not replace, any other
constitutional or statutory limitation on exercise of the power of
eminent domain, including but not limited to the provisions of
Title 7 (commencing with Section 1230.010) of Part 3 of the Code
of Civil Procedure.

Comment. Subdivision (b) is added to Section 610 to make
explicit the Public Utilities Commission’s authority to regulate
exercise of condemnation power by privately owned public
utilities. This provision is an elaboration of existing plenary
authority of the Public Utilities Commission, found in such
provisions as Sections 701, 702, 761, and 1001, to regulate
operations of privately owned public utilities. The amendment is
intended to eliminate any argument that the specific grants of
condemnation power in this article are exempt from regulation by
the Public Utilities Commission.

Nothing in subdivision (b) requires the Public Utilities
Commission to regulate exercise of condemnation power by a
privately owned public utility, or gives a property owner the right
to object to such exercise before the Public Utilities Commission.
The provision merely makes clear the authority of the Public
Utilities Commission to act in any way it determines is appropriate,
in the circumstances. Examples of actions that may be appropriate
in the circumstances may include, for example, (1) establishment of
standards that must be satisfied by a privately owned public utility
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before it may take property by eminent domain, and (2) adoption of
a requirement that a privately owned public utility obtain
permission from the Public Utilities Commission before exercising
condemnation power.

Nothing in subdivision (b) is intended to diminish public use
and necessity requirements imposed on every condemnor,
including a privately owned public utility. Subdivision (b)
allows the Public Utilities Commission to impose additional
requirements and restrictions on exercise of condemnation
authority by a privately owned public utility, to the extent they
appear appropriate in the circumstances.

Would Greater PUC Involvement be Counterproductive?

The California Western Railroad is concerned about the prospect of increased

PUC regulatory activity in this area. The company cites two examples of the

regulatory quagmire they have experienced at PUC during the past year. “The

CPUC does not have sufficient staffing to undertake this additional work, and

their existing staffing is not capable of performing adequate analysis in a timely

fashion.” Exhibit p. 28.

The staff can think of no more appropriate body than the PUC to act in this

area. We do not know whether this view of the PUC is widely held by those who

have had dealings with it. But if it is true that PUC is understaffed and its

regulatory involvement would only cause problems, that is an argument for

investigating more seriously some of the alternate approaches discussed below.

Does PUC Control Improperly Imply the Existence of Eminent Domain

Authority?

The Building Owners and Managers Association has a more fundamental

problem with the proposal to clarify Public Utilities Commission control of

condemnation by privately owned public utilities. The association argues that

statutory condemnation authority of the utilities is predicated on government

regulation of monopoly providers and predates deregulation and competition

among numerous competitors, all of whom could be potential condemnors. The

Legislature’s grant of eminent domain authority to privately owned public

utilities should not be construed to extend beyond the circumstances existing at

the time the grant was made. “We submit therefore that such condemnation

power does not presently exist. This conclusion is particularly compelled when it

is recognized that privately owned public utilities can claim the right to condemn
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private property interests absent any resolution, approval, findings, public

hearing or other oversight.” Exhibit p. 15.

A statute making clear PUC regulatory authority, under this analysis,

improperly implies the extension of private condemnation authority to

deregulated public utility companies.

The Commission has considered this argument previously and rejected it.

While changed circumstances may create problems or call into question the

continued basis for a statute, they do not change the meaning of the statute.

Changed circumstances may, however, be cause for reconsideration and revision

of the statute; that is what we are about, in this instance. The staff believes it

would be unwise for the Commission to proceed on the assumption that a

specific statutory grant of eminent domain authority to privately owned public

utilities in a particular industry is rendered inoperable by deregulation and

competition in that industry.

Nonetheless, we believe the point is well-taken that existing eminent domain

authority of privately owned public utilities is predicated on a regulatory model

that is no longer relevant in some circumstances. This point is also made

effectively by the City and County of San Francisco (Exhibit p. 6):

Under the traditional regulatory compact, to ensure universal
service, regulated utilities had an obligation to provide service to all
customers in a particular geographic territory. Eminent domain
powers were granted to telephone companies to enable them to
meet this “universal service obligation” imposed as a “regulated
function.” With the advent of competition, only a handful of
telephone companies now have this obligation to serve.
Competitive local exchange carriers (“CLEC’s”) and wireless
providers have no obligation to serve all the customers in a
particular geographic territory. Rather, they are left free to serve the
customers of their choice. Absent this “universal service
obligation,” imposed as a “regulated function,” the Legislature
could not have contemplated that all telephone companies still
receive the benefits of eminent domain powers.

OTHER SUGGESTED APPROACHES

The premise of the tentative recommendation is that the Public Utilities

Commission is in the best position and is the most appropriate governmental

authority to monitor problems with public utility condemnation as the problems

develop. PUC is able, by exercise of its regulatory authority, to respond, where



– 8 –

necessary, with appropriate constraints. This is a “soft touch” approach, given

the fact that we are still in largely uncharted waters.

Two of our commentators, however — the City and County of San Francisco

and the Building Managers and Owners Association — maintain that the

problems are real and pervasive and will only get worse, and that express

statutory constraints on condemnation by privately owned public utilities are

now necessary. Deregulation and competition in the utility industries demand a

different statutory scheme for condemnation authority. To some extent, their

concern with vesting oversight responsibility in the PUC may be predicated on

an abiding concern that the agency is a captive of the regulated industries.

They suggest a variety of statutory approaches, analyzed below.

Limit Condemnation Authority by Statute

The Building Owners and Managers Association argues that the right of

privately owned public utilities to condemn should be statutorily limited.

Specifically, they would:

• Make clear that the right of condemnation is not vested in privately owned

public utilities in deregulated industries.

• Make clear that no condemnation right exists beyond the Minimum Point of

Entry into any building. (The MPOE is the physical location in a building where

carrier ownership of the telephone line terminates and the owner’s

responsibilities for maintenance, repair, and liability commence. The MPOE

typically is located within the building itself.)

• Deny unlimited extension of the condemnation right to all privately owned

public utilities, particularly in the telecommunications industry.

• Limit the condemnation right to service providers of last resort. (I.e., such

carriers as would be required to provide the requested service by PUC if not

otherwise available to the requesting party.)

The staff is skeptical of any proposal to statutorily eliminate public utility

condemnation power. Eminent domain authority has been a mainstay of the

utility industry because of the need to establish a delivery infrastructure. While

there may be some abuses under deregulation, the staff does not believe a case

has been made that the power is no longer needed. As the railroads put it, “The

ability to employ the power of eminent domain to condemn property is critically

important to our industry and the effect of the proposed legislative changes on

railroads should be carefully reviewed and evaluated before your Commission
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adopts recommendations that could constrain our exercise of condemnation

rights.” Exhibit pp. 24, 26.

Impose Higher Standards for Exercise of Condemnation Authority

The City and County of San Francisco argues that the statutory standards for

exercise of eminent domain power by a privately owned public utility are too

liberal. By statute, any purpose for which the power of eminent domain is

authorized is a public use. And the statutory requirement of public necessity has

been construed to mean “reasonably necessary for the accomplishment of the

end in view under the particular circumstances.” They suggest that the concepts

of public use and necessity be redefined for privately owned public utilities to

curb their abuse of eminent domain power to coerce favorable contract terms.

Exhibit. 8.

The staff agrees that the courts have construed the public use and necessity

requirements quite liberally. And we think the change in the nature of the public

utility industries from regulated monopolies to ordinary competitive businesses

calls for some reassessment as to the propriety of eminent domain as a business

tool. But the staff continues to believe that the preferable approach is to more

narrowly address known problems with appropriate limitations than to try to

reconfigure the basic underpinnings of the system.

Require Consideration of Specific Factors as Prerequisite to Exercise of

Condemnation Authority

The Building Owners and Managers Association suggests specific additional

factors that should be considered before a telecommunications carrier is allowed

to condemn an easement in a building. Exhibit p. 21. These factors are:

(1) The number and type of carriers already servicing the building.

(2) The available remaining space in the building to accommodate additional

telecommunications infrastructure.

(3) The portion of the building that the carrier desires to access, and how

intrusive the proposed acquisition is on the building’s layout and design.

(4) The financial and operational capabilities of the carrier, to ensure that the

facilities will be competently installed and completed in a timely manner.

(5) The cost of implementing or facilitating the demanded access into the

building.
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The staff thinks these sorts of factors are more appropriate for

administrative regulation than for statute. They are exactly the type the

Commission had in mind when it concluded that the law should make clear the

authority of the Public Utilities Commission to regulate condemnation by

privately owned public utilities. BOMA acknowledges that these factors “could

be promulgated either by statute or regulation as already suggested by this

Commission with respect to potential oversight by the CPUC.” Exhibit p. 21.

Impose Higher Burdens for Condemnation of Public Property

The City and County of San Francisco suggests that a higher showing be

required for the condemnation of public property. They do not provide any

specifics. Presumably they would require a heightened burden of proof on public

use and necessity, such as proof by clear and convincing evidence.

This has some attraction for the staff, if we decide to depart from the

proposed scheme of Public Utilities Commission control. It is consistent with

existing eminent domain concepts protecting property already appropriated to

public use from condemnation except for a more necessary public use. It would

recognize, at least in the deregulated industries, that the propriety of a forced

taking by one of potentially numerous condemnors must be clearly

demonstrated.

A broader question is whether public property deserves unique treatment in

this respect. Similar principles would appear to apply to privately owned

property as well.

Impose Public Hearing and Resolution of Necessity Requirements

The Building Owners and Managers Association argues that there should be a

public hearing, and a resolution of public use and necessity adopted by an

independent body or officer, before a privately owned public utility may

condemn. This would be analogous to the requirement imposed on other non-

public entity condemnors. Code Civ. Proc. § 1245.340. It would invoke

appropriate and neutral consideration and weighing of public needs and private

interests.

BOMA suggests a number of options for appropriate neutral decisionmakers.

These include:

(1) The governing board of the local public entity within whose jurisdiction

the property to be taken lies. BOMA argues that the danger of hometown
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protectionism is not significant enough to override the public benefits of

governmental oversight. “BOMA reiterates that public utility condemnations are

the only condemnation actions California that are allowed to proceed without the

express authorization of a public agency governing board, by a ‘super-majority’

vote, and the adoption of express findings concerning public use, public

necessity, and so forth.” Exhibit p. 19.

(2) The Public Utilities Commission (or a committee or officer), or a new state

board or officer. BOMA notes that while PUC may be a logical assignment,

BOMA is concerned that PUC may be more sensitive to the needs of utility

providers than the needs of property owners, at least in the telecommunications

area.

(3) BOMA emphasizes that the public hearing and resolution of necessity

prerequisite should not supplant the opportunity for judicial review of the

existence of public use and necessity for a particular condemnation. “Property

owners must retain their rights to challenge in court the adequacy and legal

sufficiency of any findings made in the context of public utility condemnations,

particularly since serious doubts may and do exist as to whether the required

findings such as public use or public necessity can be made in particular

situations.” Exhibit p. 20.

If we were to require a public hearing and determination of necessity by a

public entity, the staff thinks the Public Utilities Commission is the logical body

to be designated for this task. But the staff does not think a case has been made

that this should be routinely required for every public utility condemnation.

Again, we like the tentative recommendation’s delegation of authority to the

PUC. It can decide if circumstances warrant such a procedure.

Impose Reasonable Conditions on Access to Buildings

The Building Owners and Managers Association argues that conditions

should be imposed on condemnations for access to buildings. The types of

conditions that should be considered include:

(1) Insurance and indemnity requirements on the condemnor.

(2) Health and safety, legal compliance, and security and construction

considerations that might arise from the proposed installation.

(3) Compliance with the standard telecommunications construction access

rules and regulations for buildings.
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(4) Bonding requirements to insure proper installation and removal of

facilities.

(5) Access fees.

(6) Exclusion of non-complying carriers.

BOMA notes that the parameters of appropriate conditions should be established

either by statute or regulation.

Again, the staff believes this is more appropriately the province of

regulation than statute, and that the Public Utilities Commission is the

appropriate regulatory body. The question here is whether the recommendation

should require, rather than authorize, PUC to regulate in this area.

Establish Standards of Compensation

The Building Owners and Managers Association notes that compensation

issues in telecommunications access to buildings are unique and not recognized

in traditional compensation doctrine. “Experience to date has indicated that the

compensation issue has been particularly problematic in these cases, with

carriers offering extremely low values and then threatening condemnation.”

Exhibit p. 23.

BOMA may well be right that valuation in their circumstances presents

unique issues that require special treatment. The staff would address this issue

as a separate matter.

RAILROAD CORPORATIONS

Public Utilities Code Section 611 authorizes a railroad corporation to

condemn any property necessary for the construction and maintenance of its

railroad.

Federal Preemption

Union Pacific Railroad Company objects for a number of reasons to the

proposal to subject condemnation power under Section 611 to regulation by the

Public Utilities Commission. The company points out that, unlike the

telecommunications industry, the number of competitors is actually declining in

the railroad industry. Moreover, due to federal preemption, the Public Utilities

Commission no longer has a role in economic regulation of railroads; it is

therefore inappropriate for PUC to be involved in regulation of railroad
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corporations’ use of condemnation power. Exhibit pp. 24-25. These concerns are

echoed by the California Short Line Railroad Association. Exhibit p. 26.

The staff believes they make a good point. But what are the alternatives to

Public Utilities Commission control? Condemnation authority was given to

railroads at a time when they were subject to full PUC regulation. The Law

Revision Commission’s Comment to Section 611 states that “Section 611

authorizes condemnation of any property necessary to carry out the regulated

activities of the railroad.” Under the new federal regime, deregulation is the

order of the day. Is it the policy of the state to allow what is essentially a

competitive business the right to condemn without any oversight? Perhaps in

the railroad industry PUC regulation should be replaced by other standards or

prerequisites for condemnation, as suggested by the City and County of San

Francisco and BOMA.

PUC Regulation

The situation of the California Western Railroad is somewhat different from

other railroads. As the Commission discovered in preparing its report on public

utility deregulation, there are currently four small railroads in California which

are completely intrastate, with no interstate connection. The California Western

Railroad (the “Skunk” line) is one of the four. These railroads remain subject to

Public Utilities Commission regulation, notwithstanding general federal

preemption in the railroad industry.

As to these PUC-regulated railroads, there do not appear to have been any

substantial changes in the nature of regulation in the industry. Given those

circumstances, there does not appear to be any need to create new or special

rules. Although California Western Railroad is “extremely concerned about the

prospect of the California Public Utilities Commission gaining increased

regulatory authority in this area” (Exhibit p. 27), the staff believes that the

proposed legislation merely clarifies existing law.

ELECTRICAL CORPORATIONS

Southern California Edison notes that, whatever may be happening in other

industries as a result of deregulation, in the electrical industry competition is

developing among independent power producers and other entities that are not

regulated by the Public Utilities Commission and do not have eminent domain

power. Exhibit pp. 29-30.
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The staff agrees that the types of problems we have seen in the

telecommunications industry have not surfaced in the electrical industry. And

we agree with the analysis that this is because competition in the electrical

industry is at the production rather than the delivery end. However, we are also

aware that there is some discussion of granting to the electrical Independent

System Operator either eminent domain authority or the right to confer that

authority on others. See Exhibit pp. 1-2.

In any event, the tentative recommendation neither imposes restrictions on

eminent domain exercise by electrical corporations nor grants to the PUC any

new authority to impose restrictions that it does not already have. Again, we

believe it merely clarifies existing law.

CONCLUSION

There is substantial interest in this topic on all sides, but we are nowhere near

a consensus that we have reached a proper balance with our present approach.

The staff does not see a need for precipitous action here, and would give the

parties the time they need to fully present their cases.

Meanwhile, it is possible that an entity such as the Building Owners and

Managers Association or the Independent System Operator may introduce

legislation directed to public utility condemnation authority. If so, this will give

us a chance to get insight into the Legislature’s attitude towards some of these

issues.

It is true that most of the problems we have seen are in the

telecommunications industry. As deregulation proceeds in the other industries,

some of the same problems may or may not show up. One possible approach is

to take the issue one industry at a time, and develop legislative solutions geared

to the specifics of that industry. Of course, part of the concept of the tentative

recommendation is to delegate this matter to the Public Utilities Commission so

that it can prescribe appropriate restrictions, if necessary, geared to the particular

industry.

To some extent the problems in the telecommunications industry involve the

unique situation of many service providers trying to condemn space within office

buildings for their lines and equipment. The existing eminent domain law, and

compensation principles, may be ill-suited to handle this situation. It may be



– 15 –

necessary to reevaluate whether eminent domain is the appropriate device to

deal with this situation at all.

It should be noted, though, that telecommunications problems are not limited

to building access issues. As the City and County of San Francisco points out,

numerous competitors seeking to compel use of public property and public

rights of way to run their lines and place their equipment presents fairly

traditional eminent domain issues. The problems are intensified by the number

of competitors involved.

The staff’s bottom line is that we still like the proposal to clarify the Public

Utilities Commission’s regulatory authority in this area. We don’t see how it

can hurt, and it can help. Whether that is sufficient is not yet clear. The staff

would explore some of the other options raised in this memorandum. The

regulatory proposal could be submitted to the Legislature immediately while

further studies are ongoing, or could be held for submission until the other

studies are complete. Discussion at the Commission meeting should be helpful to

the Commission in deciding how to proceed.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary






























































