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Homestead Exemption: Comments on Tentative Recommendation
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Support Enforcement

Richard W. Frey, Senior Deputy District Attorney, Fresno County, provides a

more detailed analysis of the potential effect of the tentative homestead

exemption revisions. (Exhibit pp. 1-2.) Mr. Frey’s office obtained details of 30

recent real property lien collections for support. Based on these case studies,

about 30% of the total amount lien collections came through the sale of single

family owner occupied dwellings, which would be likely candidates for

homestead protection in enforcement proceedings. Mr. Frey believes these

figures are conservative. The maximum amount received by a seller-debtor after

payment of the lien for support was $21,000.

We cannot determine how many cases involved single family dwellings, but

in any event the total collected from sales of homestead-type property in the 30

cases analyzed was about $43,000. This is less than the bottom rung of the

homestead exemption, which is set at $50,000. Thus, in this set of cases, if the

proceeds exemption were applied, taking into account that the maximum

amount paid any seller was $21,000, there would apparently have been no lien

collections. In other words, the minimum homestead exemption is greater than

the total lien collections in these cases. Unless the lien in the case with the largest

equity was for at least $30,000, meaning that the support creditor would get

$1,000 if the lowest homestead exemption applied, it can be concluded from these

figures that application of the homestead proceeds exemption would eliminate

collections out of the sale of dwellings that are entitled to homestead protection.

Whether these cases are representative of cases statewide is unknown, but it

is clear that there would be a significant effect, as recognized in Memorandum
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95-64. The staff appreciates the assistance from Fresno County in providing some

numbers for the Commission to consider.

CLTA Comments

The Forms and Practices Committee of the California Land Title Association

supports the proposed legislation on condition that “all benefits of a declared

homestead” are carried over to the automatic homestead. (Exhibit pp. 3-4.) CLTA

notes, in this preliminary letter, that declared homesteads are frequently

misunderstood and sometimes considered a cloud on title. The details on

preserving the rule in the declared homestead that the lien attaches only to the

surplus value will need to be discussed. The staff thinks this is a technical matter

that can be solved by drafting or comment language and that the theoretical

distinction is largely meaningless. For example, does the lien come and go as the

value of the property shifts under the declared homestead rule? How do you

determine if the lien attaches to anything unless you know the actual value of the

property? What is the value of property? What happens when a debtor gets

married and the exemption amount increases or becomes disabled? Does the lien

that had attached to a surplus disappear? Or does it hang on to the former

surplus value over the theoretical value of the dwelling? In other words, the

existing rule in the declared homestead is unworkable as it is worded. The lien

and applicable exemption can only be determined in a practical setting when a

value is determined. Then the lien and exempt amounts can be settled and

priorities lined up and proceeds distributed. This the tentative recommendation

should do. If it is deficient, then it will need further work to make it clear. But the

staff does not believe there is a policy difference between the recommendation

and the opinion of CLTA as expressed in the letter.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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