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CALIFORNIA TRUCKING ASSOCIATION

The California Trucking Association (Exhibit pp. 1-2) opposes the proposed

legislation because it fails to address problems as to “the citizen’s right to

procedural due process of law, substantive due process of law, and equal

protection under the law.” Exhibit p. 1. Some of the major problems they have

with the proposal appear to be:

(1) The presiding officer should be independent, not an employee of the

agency that is taking action. The separation of functions provisions proposed in

the draft are inadequate.

(2) The informal hearing procedure erodes due process protections that

should be available to persons to which agency action is directed.

(3) There is no justification of extension of the emergency decision procedure

to all state agencies.

“The Constitution and laws of this country and this state exist for the benefit

of the people, not the bureaucrats. The substantial costs incurred by stated

agencies to guarantee constitutional protections to the people can easily be offset

by Agency staff layoffs.” Exhibit p.1.

The staff has the following observations about these points:

(1) The separation of functions proposals may not be adequate, but they are

an improvement over existing law in helping to achieve neutrality of the

presiding officer.

(2) The informal hearing procedure cannot be used if there are factual issues

that require full formal hearings. The simplicity and inexpensiveness of informal

hearings will benefit private citizens as well as public agencies.

(3) The emergency decision procedure may be used only in emergency

situations for temporary relief, and must be followed immediately with a regular

administrative adjudication.
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ALBIN C. KOCH

Al Koch of Toluca Lake (Exhibit pp. 3-5) supports the proposal, particularly

the separation of functions requirements and the ex parte communications

prohibitions. He believes it is particularly important that State Board of

Equalization tax hearings be covered by these provisions because of problems in

resolution of tax matters, which he elaborates. “My view is that the single step of

adopting the clear procedural changes which the Commission is now considering

could lead to reforms either at the SBE or in some other structure which would

begin the important process of reforming tax  dispute resolution in California.

There is no good reason for this State to have so much difficulty dealing

efficiently and effectively with contested tax issues.” Exhibit p. 4.

The staff notes that the separation of functions and ex parte

communications provisions would apply to State Board of Equalization

hearings under the proposed recommendation.

DEPARTMENT OF CONSUMER AFFAIRS

In response to the Commission’s request for further commentary on the

intervention provision, three boards in the Department of Consumer Affairs have

written noting their opposition to the provisions on intervention. See Exhibit

pp. 6-8 (Board of Registered Nursing, Board of Psychology, and Board of

Examiners in Veterinary Medicine). Their concerns are the same — intervention

will cause delays when swift action is needed to protect the public, and

intervention will increase enforcement costs and disrupt hearings by injecting

additional parties and issues. They do not believe the opportunity for an agency

to opt out of the intervention provisions is an answer, since many agencies

would be put to the time and expense of rulemaking procedures unnecessarily.

The staff suggests in the First Supplement to Memorandum 95-8 that we put a

sunset clause on the intervention statute and review experience under, making

recommendations for repeal or continuation thereafter.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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