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This memorandum considers comments we have received on the 

comprehensive power of attorney draft statute which was first 

distributed in November 1990 (attached to Memorandum 90-122). Attached 

to this memorandum are two letters from Janice Fogg on behalf of the 

Legislative Committee of the Probate, Trust and Estate Planning Section 

of the Beverly Hills Bar Association. These comments are reviewed 

later in this memorandum. 

Revised Staff Draft the Civil Code Version 

Also attached to this memorandum is a revised staff draft of the 

comprehensive power of attorney statute. The sections in the revised 

draft are substantively identical to the corresponding sections in the 

first draft. We do not expect those who have carefully reviewed the 

first draft to repeat their efforts. The main purpose of the revised 

draft is to present the project in the form of a revision of the Civil 

Code. The first draft took the approach of moving the power of 

attorney sections to the Probate Code. 

The revised draft - the Civil _Code _ version -- is offered for 

consideration to deal with a concern that has been expressed from time 

to time to the effect that the power of attorney statutes "should stay 

where they are" and that any needed or desired revisions should be made 

in the Civil Code. For some, the concern over whether the statute 

should be located in the Probate Code or the Civil Code has been a 

stumbling block impeding progress in considering the substance of the 

draft statute. The revised draft represents one way of keeping the 

statute in the Civil Code. 

The Civil Code version has another important advantage. It does 

not revise the substantive rules concerning the durable power of 
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attorney for health care (Civil Code §§ 2430-2444) or the statutory 

form durable power of attorney for health care (Civil Code §§ 

2500-2508). The form set out in Civil Code Section 2500 is unchanged. 

Nor does the Civil Code version make changes in the newly enacted 

Uniform Statutory Form Power of Attorney Act (Civil Code §§ 

2475-2499.5). 

The Civil Code version thus focuses on the purpose of this project 

the revision, organization, 

concerning non-health care 

and suppll!lllentation of the 

powers of attorney. While 

statutes 

earlier 

memorandums have been consistently clear that the project did not 

involve a review of the durable power of attorney for health care, the 

inclusion of those statutes in the earlier draft may have caused 

confusion and may have encouraged some who believe those statutes need 

review to substantially broaden the scope of the project. 

Review of the health care powers would be a separate project. It 

is not one that the staff has suggested or that the CODllllission has 

decided to undertake. This is not to say that it would not be a worthy 

project it is just not the project the Commission is engaged in. 

Nor does the study of the other parts of the power of attorney statutes 

preclude consideration of the health care power by the Commission or by 

other interested groups. In fact, ,any future revision of the health 

care power would be facilitated by cleaning up the structure of the 

existing statutes which are disorganized and inconsistent. 

The staff believes that work should proceed on the power of 

attorney revision project as conceived in early 1990. A draft statute 

has been available for bar review since November 1990 and was scheduled 

for consideration at the .January 1991 meeting and the April 1991 

meeting. We now have comments from the BeverlY Hills Bar CODllllittee and 

they should be considered. 

Location of Power of Attorney Statute 

The Commission may want to make a decision about the location of 

the power of attorney statute. This is not really a substantive issue, 

but it may be controversial. You have seen a draft of the statute as 

it might appear in the Probate Code (as Sections 4000-4460). Now you 

have a Civil Code version for comparison. 
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There are at least three reasonable alternative locations: 

(1) Probate Code § 4000 et sea. This is the first draft, attached to 
Memorandum 90-122. 

• Advantages: 
(a) There is plenty of room in the Probate Code to 

permit intelligent reorganization of the statutes and keep 
integer section numbers. 

(b) The statute can tie into the general provisions in 
the Probate Code that the Commission has worked on for the 
past several years, such as notice rules, definitions, 
guardian ad litem. 

(c) Durable powers of attorney have taken on aspects of 
trusts and conservatorships, and are CODmon tools in estate 
planning. The attorney in fact is subject to fiduciary 
duties, like other fiduciaries. It is logical to keep thia 
law in one place. 

• Disadvantages: 
(a) Not all powers of attorney have an estate planning 

flavor, so to that extent it is not appropriate to remove the 
statute from the Civil Code. 

(b) Statutory forms would have to be reprinted as in 
other cases where the statutes have been amended in the past. 

(2) Civil Code § 2400.010 Bt seq. This is the draft attached to this 
memorandum. 

• Advantages: 
(a) The statutory forms and the durable power of 

attorney for health care statute do not have to be revised, 
except to make some purely technical cross-reference changes. 

(b) Statutory forms would not have to be reprinted. 
(c) It is convenient to have the powers of attorney stay 

where they have been since 1979. 
(d) Some find it useful to keep powers of attorney next 

to the Field Code agency statutes. 

• Disadvantages: 
(a) Decimal section numbers are required to fit the 

statute into the available space (unless a monster is created 
by locating the main statute following the foI'lllll and the 
durable power of attorney for health care statute). 

(b) The advantages of moving to the Probate Code are 
lost, such as general procedural, notice, and definitional 
sections. 

(3) Civil Code § 1111 Bt seq. This alternative would keep the power of 
attorney statutes in the Civil Code, but relocate them at the end of 
the code where there is more room. 

• Advantages: 
(a) The statute could be organized as in the Probate 

Code option, avoiding the need to use decimal section numbers. 
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(b) The statute would remain in the Civil Code where 
some feel it is more appropriate since not all powers are 
estate planning instruments • 

• Disadvantages; 
This option combines the disadvantages of alternative 

(1) and (2), satisfying only the abstract notion that the 
Civil Code is a more appropriate location. 

For drafting convenience, it would be useful for the staff to know 

where the statute is likely to be located. While we believe that some 

of the objections to the first draft would abate if the statute were 

placed in the Civil Code, after going through the exercise of preparing 

a Civil Code draft, we don't know whether it will make the pro-Civil 

Code faction happy. 

Beverly Hills Bar Committee Comments 

Now to the substantive issues. The following discussion concerns 

the points raised in the two letters from the Legislative Committee of 

the Probate, Trust and Estate Planning Section of the Beverly Hills Bar 

Association attached as exhibits. The discussion is directed toward 

the attached revised draft which is substantively the same as the draft 

referred to in the letters. 

Dating Forms 

The Beverly Hills Bar Committee suggests that power of attorney 

forms be required to be dated. (Exhibit 1, item 1.) The Committee 

notes that without a date, it would be difficult to determine whether 

the prinCipal had capacity when the power was executed. 

The Coomission considered this issue at the July 1990 meeting in 

connection with Memorandum 90-85, the basic policy memorandum. The 

arguments on both sides were presented -- in fact, the staff memorandum 

argued for dating, although the staff was split on the issue. The 

Commission 

Committee, 

recognized the 

but ultimately 

point raised by the Beverly 

accepted the position that 

Hills Bar 

a dating 

requirement would unnecessarily invalidate some powers of attorney 

drawn by unsophisticated persons who inadvertently omit the date. It 

soould also be noted that the statutory form power of attorney in 

Section 2475 requires dating. 
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Acknowledgment 

The Beverly Hills Bar Committee suggests that "[i] f the 

legislation does not require acknowledgement of a Power of Attorney, 

there be a warning in the form that the Power of Attorney is not 

valid for transfer of real property lDlless it is acknowledged." 

(Exhibit 1, item 2.) 

Acknowledgement is needed only for real property matters. Hence, 

the Commission has declined to require acknowledgment generally, even 

though it may be good practice. If the Beverly Hills Bar Committee is 

mainly concerned with the statutory form, it should be noted that 

Section 2475 does require acknowledgment. 

§ 2402.030. "Agent" [firat draft § 4052] 

The Beverly Hills Bar Committee suggests an amendment to Civil 

Code Section 1095 to change "attorney in fact" to "agent" for 

consistency with the terminology of the draft statute. (Exhibit 1, 

item 3.) 

The definition of "agent" includes "attorney in fact", so there is 

no real need to IIISlte such an amendment. We have not sought out other 

usages of "attorney in fact" for this reason. In addition, it is not 

yet clear whether we will be sticking with the "agent" language. The 

staff favors it and the Commission has tentatively approved it, but we 

are aware of some dissent on the point. In addition, if the Civil Code 

version of the statute is approved as it now stands, there will be 

inconsistent usage in the power of attorney statutes themselves, since 

the Civil Code version does not make all of the conforming language 

changes in the other parts of the power of attorney statutes that the 

first draft did. 

§ 2402.110. Durable power of attorney for property [first draft § 4060] 

The Beverly Hills Bar Committee thinks "durable power of attorney 

for property" is too limited and that adding "and other matters" is too 

cumbersome. (Exhibit 2, item 1.) The staff tends to agree, but as 

suggested in the staff note following draft Section 2402.110, we have 

not fOlDld an answer yet. 

using "durable power of 

parenthetical optional. 

The Beverly Hills Bar Committee suggests 

attorney (non-health care)" with the 
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The usage reflected in the draft statutes is consistent with the 

terminology in the CEB Handbook. While we recognize that it is not 

perfect, it is simple and generally descriptive. The Beverly Hills Bar 

Committee suggestion seems cumbersome to us. The use of parenthesis is 

not ideal, nor are we clear on how the parenthetical would be 

optional. If the durable power of attorney for health care were to be 

imown as the "durable power of attorney (health care)" there would at 

least be some desirable parallelism, but we do not see this as a 

realistic option. Perhaps a bette.r term than "durable power of 

attorney for property" will surface as the Commission deals with the 

issues raised concerning the scope of the two types of power. 

§ 2402.130. "Health care" defined [first draft § 40621 

The Beverly Hills Bar Committee suggests that directions 

concerning location of residence and other personal care issues (other 

than health care) should be valid in both types of power of attorney. 

The staff agrees and we believe that this is the result under the 

statute. Any problem is resolved by considering a durable power of 

attorney for health care to be a "normal" durable power of attorney to 

the extent that it deals with non-health care issues. This works 

because a validly executed DPAHC satisfies the requirements for a 

DPAP. (This would be trickier in the case of printed forms, however, 

which have a number of technical requirements.) The only important 

limitation is that "health care" (as defined) can only be covered in a 

DPAHC, meaning that the more restrictive execution requirements 

applicable to that type of power must be satisfied. 

§ 2410.150. Certified copy of power of attorney [first draft § 41331 

The Beverly Hills Bar Committee suggests that draft Section 

2410.150 providing for certification of a copy of the power of attorney 

be made more explicit. (Exhibit 1, item 4.) They ask whether a notary 

would be able to certify a copy. 

Draft Section 2410.150 is drawn from Minnesota law. It is worded 

in general terms so that it can be applied to powers certified in other 

jurisdictions. We do not see that "official" includes notaries. 

Perhaps we should say "public official." 
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The broader question is whether this section is desirable. When 

the Commission considered the matter in July 1990, the staff was asked 

to include a section concerning use of copies for discussion and 

comment. The Beverly Hills Bar Committee seems to be saying that it 

would be a useful provision if made more explicit. We gather that 

there is some concern about "certification" by notaries and perhaps 

others who might arguably be "officials." The principle of the section 

seems useful. As noted in Memorandum 90-85, one suggestion is that 

photocopies might be sufficient if the power of attorney authorizes 

their use. It seems to be overly strict to require use of the original 

at all times. In fact, a certified copy might be even more impressive 

than an original, assuming there is a way to obtain certification. 

There is no general provision permitting certification by county 

clerks. Perhaps there should be it could even be a revenue 

generator. A certified copy is available when the original is on file 

with the county clerk, but not otherwise. Thus, the utility of the 

proposed section is limited. The staff suggests that if practitioners 

do not think the section would be useful in its limited form, the 

section should be omitted. 

§ 2415.030. Multiple agents [first draft § 41421 

§ 2415.040, Successor agents [first draft § 41431 

Subdivision (d) in each section states the simple rule that a 

co-agent or successor agent is not liable for the actions of other 

co-agents or predecessors. The Staff Rote to each section asks whether 

the detailed exceptions to this rule provided in the Trust Law should 

be included. They were omitted from the draft statute because we 

assume that few powers of attorney have co-agents and the detail in the 

Trust Law seemed overly technical in the power of attorney context. 

The Beverly Hills Bar Committee would include the exceptions to 

the general rule, either by providing similar rules in the power of 

attorney statute or by reference to the Trust Law. (Exhibit 2, item 3.) 

The staff proposes to add the following limited exceptions to the 

general rules: 

§ 2415.030. Multiple agents 

(d) A co-agent is not liable for the actions of other 
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co-agents. unless the co-agent 
acquiesces in. or conceals a 
committed by another co-agent. 

§ 2415.040. Successor agents 

participates 
breach of 

in. knowingly 
fiduciary duty 

(d) A successor agent is not liable for the actions of 
the predecessor agent. unless the successor agent improperly 
permi ts the predecessor agent's breach of fiduciary duty to 
continue. 

These simpler statements omit the more stringent rules applicable to 

trustees, such as the exception where "a trustee neglects to take 

reasonable steps to compel the cotrustee to redress a breach of trust 

in a case where the trustee knows or has information from which the 

trustee reasonably should have known of the breach." Prob. Code § 

l6402(b)(5) • The suggested approach is consistent with the more 

informal nature of powers of attorney and the more limited duties 

imposed on attorneys in fact. 

§ 2415.050. Compensation of agent [first draft § 41441 

The Beverly Hills Bar Committee thinks that most principals assume 

their agents will serve without compensation and that the default rule 

in the statute should be that the agent is not to be compensated unless 

the instrument provides for compensation. (Exhibit 2, item 4.) The 

assumption behind the Missouri rule set out in draft Section 2415.050 

is that most agents under powers of attorney will in fact not seek 

compensation, but that it is a good idea to provide the right to take 

care of cases where the duties under the power are time-consuming. 

Otherwise, the named agent may not be willing to act or continue 

acting, with the result that the principal's intentions in executing 

the dursble power are defeated. A well-drawn power of attorney can 

deal with the problem no matter what the statutory default rule might 

be. The question the Commission needs to decide is what should be the 

rule where the power of attorney is silent on the issue. 

§ 2415.100. Effect of dissolution or annulment [first draft § 41491 

The Beverly Hills Bar Committee recommends that this section 

terminating the agent's authority on dissolution or annulment of the 
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agent's marriage to the principal should also apply in the event of 

legal separation. (Exhibit 2, item 5.) As set out in the draft 

ststute, the rule in subdivision (a) was limited to dissolution and 

annulment for consistency with the rule of Civil Code Section 4315(e) 

applicable to durable powers of attorney for health care. The staff 

believes that the default rule should be the same for both types of 

powers of attorney. We were reluctant to propose changing the existing 

rule concerning health care powers since it had been carefully 

considered and to change it now would require yet another transitional 

provision. 

§ 2514,010. Petitioners [first draft § 4440] 

The Beverly Hills Bar Committee suggests that any person 

interested in the welfare of the principal should be permitted to 

petition for court review of the power of attorney or actions of the 

agent. (Exhibit 2, item 6.) This language is drawn from the Missouri 

statute discussed in the Staff Note following the section. 

In considering this issue, it should be remembered that the 

principal can restrict the authority of any person listed in Section 

2514.010 with the advice of an attorney, as provided in Section 

2510.050 and subject to some exceptions provided in Sections 2510.060 

and 2510.070. 

Respectfully submitted, 

Stan Ulrich 
Staff Counsel 
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March 22, 1991 

California Law Revision Commission 
4000 Middlefield Road, suite 0-2 
Palo Alto, California 94303-4739 

Attention: stan Ulrich, Staff Counsel 

Re: study L-3044. Memorandum 90-122 

Ladies and Gentlemen: 

OUR FILE NUMBER: 00040001 

The Legislative Committee of the Probate, Trust & 
Estate Planning section of the Beverly Hills Bar 
Association has commenced its review and discussion of 
the above Memorandum, and it has the following 
preliminary comments: 

I. The legislation should require that Power of 
Attorney forms be dated. In the event there is a 
qup.stion as to the ca?acity of the principal to execute 
a Power of Attorney, there would be no way to determine 
such capacity if the form were undated. 

2. If the legislation does not require acknowledgment 
of a Power of Attorney, we recommend that there be a 
warning in the form that the Power of Attorney is not 
valid for transfer of real property unless it is 
acknowledged. 

3. CUrrent Civil Code §1095 specifies the manner of 
signing of a document by an attorney in fact. The 
committee recommends that a similar provision, 
reflecting the substitution of the term "agent" for the 
term "attorney in fact," be included in the new 
legislation. 

- ------- ------------------



VALENSI, ROSE & MAGARAM 
PROFESSiONAL LAW CORPORATION 

California Law Revision Commission 
March 22, 1991 
Page 2 

4. Proposed §4133 provides that a power of attorney 
for property may be certified by an official of a state 
or of a political subdivision of a state who is 
authorized to make certifications. Who would be 
authorized to make such a certification if the document 
is not acknowledged and is not filed in any court 
proceeding? Is a notary public authorized to make such 
a certification? The committee recommends that the 
procedure for certification be more explicit. 

The committee will continue its review of the proposed 
legislation at its next meeting in early April, and we 
will FAX any additional comments to you prior to your 
April 12th meeting. 

Sincerely, 

- ,;::. 
Janice' 6g 
Legislative Committee 
probate, Trust & Estate Planning section 
Beverly Hills Bar Association 

JF/ldi 

cc: Lisa C. Alexander, Esq., Chair of Committee 
Kenneth G. Petrulis, Esq., Chair of PTEP section 
Phyllis Cardoza, Administrative Vice Chair 

69·MISC\BHBA1.lTR 

I 
--- .) 
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May 20, 1991 

California Law Revision commission 
4000 Middlefield Road, suite D-2 
Palo Alto, California 94303-4739 

Our file No.: 00040001 

Re: study L-3044. Memorandum 90-122 
Comprehensive Power of Attorney statute 

Ladies and Gentlemen: 

This letter supplements the March 22, 1991, letter from 
the undersigned on behalf of the Legislative Committee 
of the Probate, Trust & Estate Planning section of the 
Beverly Hills Bar Association regarding the above 
Memorandum. The Committee has the following additional 
comments and recommendations: 

1. § 4060: We agree that the title "Durable Power of 
Attorney for Property" may be too limiting but also 
feel that "Durable Power of Attorney for Property and 
Other Matters" is too cumbersome. We would suggest the 
term "Durable Power of Attorney (Non-Health Care)," 
with the parenthetical optional. 

2. §4062: Although it would certainly be advisable 
for an attorney to draft Health Care and Non-Health 
Care Durable Powers so that the responsibilities of 
agents are coordinated and clearly delineated, the 
Committee feels that the statute should not place 
restrictions on either document with respect to 
decisions such as location of residence and other 
personal care questions; rather, directions regarding 
such matters should be valid if they are included in 
either document. 



VALENSI, ROSE & MAGARAM 
PROFESSIONAL LAW CORPORATION 

5832.1 

California Law Revision commission 
May 20, 1991 
Page 2 

3. §4142: With regard to the liability of an agent 
for the acts of co-agents, the statute should be 
similar to trust law, either by reference (e.g. to 
§§16402 and 16403 of the Probate Code) or, preferably, 
by restating those provisions. 

4. §4144: The Committee feels that most principals 
assume that their agent will serve without 
compensation. Rather than authorizing compensat.ion in 
the event the instrument is silent, the statute should 
require that the agent not be compensated unless the 
instrument provides otherwise. 

5. §4149: We recommend that this section apply to 
legal separation, as well as dissolution and annulment. 
The Committee notes that language regarding the effect 
of a dissolution, annulment or legal separation on a 
power of attorney should be included in the notice 
contained in the Final Judgment. 

6. §4440: The Committee agrees with the staff 
comment that the proposed list of individuals is too 
limited. Any person interested in the welfare of the 
principal should be permitted to petition the court for 
the purposes set forth in §4442. 

Because of a limited amount of time available for 
discussion, the Committee focused its discussion on 
those proposed code sections where the staff had raised 
questions, and it did not discuss the entire proposed 
division of the code in detail. If you would like any 
further input from the Cofnmittee in connection with any 
particular proposed code section, please feel free to 
contact me. 

~.~~~ 
, Janice FoggvJ 

VALENSI, ROSE & ~~GARAM, PLC 

JF/ldi 

cc: Phyllis Cardoza, Administrative Vice Chair 
Kenneth G. Petrulis, Chair of PTEP Section 

, 
J 
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TENTATIVE RECOMMENDATION 

proposing the 

COMPREHENSIVE POWER OF ATTORNEY STATUTE 

BarJrsround 

su858 
OS/23/91 

The statutes governing powers of attorney are in need of 

reorganization and revision. l Since 1979, several bills have been 

enacted recognizing durable powers of attorney for property and for 

health care, providing statutory forms, specifying a procedure for 

enforcement of the duties of agents, and making a number of other 

changes in the law. 2 From the beginning of these reforms, the power 

1. Power of attorney statutes consist of the following: Civil Code §§ 
2400-2407 (Uniform Durable Power of Attorney Act), 2410-2423 (court 
enforcement of duties of attorney in fact), 2430-2444 (durable power of 
attorney for health care), 2450 (statutory short form power of 
attorney), 2475-2499.5 (Uniform Statutory Form Power of Attorney Act), 
2500-2508 (statutory form durable power of attorney for health care), 
2510-2513 (miscellaneous provisions relating to powers of attorney). 
See also Civil Code §§ 2019-2022 & 2295-2357 (general rules relating to 
agency); Prob. Code § 3720 (federal absentee's power of attorney). 

2. Almost all of the legislation in this area was enacted on 
recommendation of the Law Revision Commission: 

• Recommendation Relating to Uniform Durable Power of Attorney 
Act, 15 Cal. L. Revision Comm'n Reports 351 (1980) (enacted as 1981 
Cal. Stat. ch. 511). For legislative history, see 16 Cal. L. Revision 
Comm 'n Reports 25 (1982); Report of Senate Committee on Judiciary on 
Assembly Bill 329, 16 Cal. L. Revision Comm'n Reports 43 (1982). 

• RecolIIISndation Relating- to Durable -Power of Attorney for Health 
Care Decisions, 17 Cal. L. Revision Comm'n Reports 101 (1984) (enacted 
as 1983 Cal. Stat. ch. 1204). For legislative history, see 17 Cal. L. 
Revision Comm'n Reports 822 (1984); Report of Assembly Co .... ittee on 
Judiciary on Senate Bill 762, 17 Cal. L. Revision Comm'n Reports 889 
(1984). 

• Recommendation Relating to Statutory Forms for Durable Powers of 
Attorney, 17 Cal. L. Revision Comm'n Reports 701 (1984) (enacted as 
1984 Cal. Stat. chs. 312 & 602). For legislative history, see 18 Cal. 
L. Revision Comm'n Reports 18 (1986); Report of Assembly Co .... ittee on 
Judiciary on Senate Bill 1365, 18 Cal. L. Revision Comm'n Reports 45 
(1986). 

• Reco .... endation Relating to Durable Powers of Attorney, 18 Cal. 
L. Revision Comm'n Reports 305 (1986) (enacted as 1985 Cal. Stat. ch. 
403). For legislative history, see 18 Cal. L. Revision Comm'n Reports 
216 (1986); Communication from California Law Revision Co .... ission 
Concerning Senate Bill 1270, 18 Cal. L. Revision Comm'n Reports 379 
(1986) • 
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of attorney statutes have been added to the part of the Civil Code 

relating to agency. A shortage of space and available section numbers 

in this part of the Civil Code, in league with the piecemeal nature of 

the revisions over the past 12 years, has resulted in a disorganized 

set of statutes. In some cases it is difficult to determine whether a 

particular provision applies to all powers of attorney, to durable 

powers generally, or only to health care powers. The degree to which 

the different varieties of powers of attorney are subject to the 

general agency rules is also doubtful. The general agency statutes are 

archaic, obscure, and incomplete. 3 They provide little practical 

• Recommendation Relating to Springing Powers of Attorney. 20 Cal. 
L. Revision Comm'n Reports 405 (1990) (enacted as part of 1990 Cal. 
Stat. ch. 986). For legislative history, see 20 Cal. L. Revision 
Comm'n Reports 2219 (1990). 

• Recommendation Relating to Uniform Statutory Form Power of 
Attorney Act. 20 Cal. L. Revision Comm'n Reports 415 (1990) (enacted as 
part of 1990 Cal. Stat. ch. 986). For legislative history, see 20 Cal. 
L. Revision Comm'n Reports 2219 (1990); Report of the California L_ 
Revision Commission on Chapter 986 of the Statutes of 1990 (Senate Bill 
1777). 20 Cal. L. Revision Comm'n Reports 2291 (1990). 

[. ReCOllllllendation Relating to Elimination of Seven-Year Limit for 
Durable Power of Attorney for Health Care. 20 Cal. L. Revision CODIII'n 
Reports 2605 (1990) (enacted as 1991 Cal. Stat. ch. [AB 793]). For 
legislative history, see 21 Cal. L. Revision Comm 'n Reports [ 1 
(1990).1 

The initial authorization in 1979 for a durable power provided 
only for a power lasting for one year after the principal's 
disability. See 1979 Cal. Stat. ch. 234 (enacting Civil Code § 2307.1, 
repealed by 1981 Cal. Stat. ch. 511, § 1). Civil Code Section 2307.1 
was superseded by enactment of the California version of the Uniform 
Durable Power of Attorney Act (1979) in 1981. See RecolIIIISndation 
Relating to Uniform Durable Power of Attorney Act. 15 Cal. L. Revision 
Comm'n Reports 351, 359-60 (1980)." 

3. See Civil Code §§ 2019-2022, 2295-2357. Of the Sl agency sections 
appearing in the Civil Code of 1872, only four have been revised in 
nearly 120 years. The 1872 Code, drawn from the Field Civil Code 
proposed in New York, was prepared by revisers who "felt themselves 
under 'lash and spur'" to prepare a bill before the 1872 legislative 
session and who reported that they felt "embarrassment" in this 
revision. Revision Commission, Final Note, [Proposed] Revised Laws of 
the State of California in Four Codes: Civil Code 609 (1871). The 
Civil Code of 1872 was the subject of an unrelenting attack by 
Professor Pomeroy who argued in 1884 that the Revision Commission had 
created a great source of doubt, uncertainty, and error by the 
"constant, but wholly unnecessary practice, of abandoning well-known 
legal terms and phrases. • and of adopting instead thereof an 
unknown and hitherto unused language and terminology." Quoted in Van 
Alstyne, The California Civil Code, in 6 West's Ann. Cal. Codes: Civil 
Code 1, 30 (1954). Pomeroy concluded that there was '~ardly a 
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guidance to persons attempting to resolve issues that may arise in 

connection with powers of attorney.4 

Durable powers of attorney have become an increasingly important 

tool in recent years. 5 This has, in turn, resulted in more 

legislative attention in several jurisdictions, as in California. A 

few states have enacted new comprehensive statutes that the Commission 

has drawn upon in the preparation of this proposal. Of particular 

definition, or a statement of doctrine in the whole work, the full 
meaning, force and effect of which can be apprehended or understood 
without a previous accurate knowledge of the common law doctrines and 
rules on the same subject matter." Id. 

4. Many of the general agency statutes are concerned with ratification 
and ostensible authority, matters that are either irrelevant or handled 
differently in the power of attorney statutes. The general agency 
statutes overlap and seem at cross-purposes in some instances, such as 
Sections 2019 (agent cannot exceed authority), 2315 (agent has 
authority conferred), 2319 (agent's necessary authority), 2320 (agent's 
power to disobey), and 2322 (limits on general authority). The 
language of many of these rules is so general and abstract as to 
provide almost no guidance at all. See Civil Code §§ 2298-2300, 
2315-2320. Prof. Pomeroy concluded in 1884 that there was "hardly a 
definition, or a statement of doctrine in the whole work [Civil Code of 
1872], the full meaning, force and effect of which can be apprehended 
or lDlderstood without a previous accurate knowledge of the common law 
doctrines and rules on the same subject matter." Quoted in Van 
Alstyne, The California Civil Code. in 6 West's Ann. Cal. Codes: Civil 
Code I, 30 (1954). 

5. Twenty-seven juriSdictions have adopted the Uniform Durable Power 
of Attorney Act in whole or substantial part. See 8A Unif. L. Ann. at 
82 (West Supp. 1990). Durable powers of attorney in some form are 
available in all fifty states and the District of Columbia. See 
Collin, Lombard, Moses, & Spitler, Drafting the Durable Power of 
Attorney: A Systems Approach 14 (2d ed. 1987). A different approach 
has been taken in Illinois and Oregon where all agencies have been made 
durable. See 111. Ann. Stat. ch. 110* • 802-5 (Smith-Hurd Supp. 1990); 
Or. Rev. Stat. Ann. § 127.005(1) (Supp. 1990). For an overview of 
legislation nationally, see Collin, Planning and Drafting Durable 
Powers of Attorney. 15 Prob. Notes 27 (Am. C. Prob. Couna. 1989); 
Vlgnery, Legislative Trends in Nonjudicial Surrogate Health Care 
Decision Making. 23 Clearinghouse Rev. 422 (1989). 
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interest are the new statutes in Illinois (1987), Minnesota (1984), 

Missouri (1989), and Nebraska (1988).6 

Scope of Proposed Cowprehensive Statute 

The proposed comprehensive power of attorney act would restructure 

the power of attorney statutes appearing in Civil Code Sections 

2400-2514,7 grouping them as a new Title 10. The provisions governing 

the durable power of attorney for health care would not be revised and 

the statutory forms provided by existing law would remain unchanged. 8 

Under this proposal, the power of attorney statutes would be 

severed from the general agency rules. This eliminates the guesswork 

and confusion that necessarily result from attempting to apply the 

general agency statutes to powers of attorney. The substance of any 

agency rules thought to be useful have been worked into the fabric of 

the proposed power of attorney statute. 9 The general rules concerning 

agency would be left in place with only a few conforming revisions 

required to remove material relevant only to powers of attorney.lO 

6. See Ill. Ann. Stat. ch. 110* If 802-1 to 802-11 (Smith-Hurd Supp. 
1990); Minn. Stat. Ann. §§ 523.01-523.25 (West Supp. 1990); Mo. Ann. 
Stat. §§ 404.700-404.735 (Vernon 1990); Reb. Rev. Stat. §§ 49-1501 to 
49-1561 (1988); see also Burns, New Power of Attorney Statute. 41 Bench 
& Bar of Minn., Dec. 1984, at 9; Eickhoff, New Durable Power Law and 
Custodial Trust Act Amendments. 45 J. Mo. B. 329 (1989); Missouri Bar 
Ass'n, Missouri Probate and Trust Update--1989, at 123-70; Zartman, 
Illinois Power oE Attorney Act. 13 S. Ill. U.L.J. 1 (1988). 

7. See note 1 supra. 

8. See Civil Code §§ 2430-2444 (durable power of attorney for health 
care), 2450 (statutory form provided by i'epealedstatute), 2475-2499.5 
(Uniform Statutory Form Power of Attorney), 2500-2508 (statutory form 
durable power of attorney for health care). 

9. See, e.g., proposed Civil Code §§ 2410.010 (continuing requirement 
that principal have capacity to contract in Section 2296), 2410.130 
(drawn from termination rules in Sections 2355-2356), 2415.060 
(consistent with delegation rules in Section 2349). 

10. See proposed amendments to Civil Code §§ 2355-2357; see also 
proposed Civil Code §§ 2023 & 2360 (limiting application of agency 
statutes). 
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The Commission's tentative proposal would make most of its changes 

in the law relating to powers of attorney for property, because these 

statutes are incomplete and disorganized. 11 Much of the proposed 

legislation is directed toward supplying more detailed rules and 

filling gaps in existing coverage, rather than making any major 

substantive revisions. 

The statutes relating to durable powers of attorney for health 

care12 are largely self-contained and provide more detail wi th regard 

to duties, powers, and termination as a consequence of their more 

recent enactment and special subject matter. The proposed statute does 

not make substantive changes in these atatutes. 

Teminology 

Definitions in existing law are found in a number of locations and 

may be incorporated by reference in other parts of the law. 13 The 

proposed law collects these definitions in one place for convenient 

reference and also defines a number of other terms. 

"Power of attorney" is defined as a written agency agreement 

executed by a natural person that grants powers to an agent. The 

proposed statute uses the term "agent" throughout instead of the more 

cumbersome and formal "attorney in fact." This is consistent with the 

11. "Power of attorney for property" is used to refer to all powers of 
attorney other than durable powers of attorney for health care. This 
usage is consistent with the terms used in practice. See, e.g., 1991 
California Durable Power of Attorney Handbook § 1.1, at 2 (Cal. Cont. 
Ed. Bar). 

12. See Civil Code §§ 2430-2444 (durable power of attorney for health 
care), 2500-2508 (statutory form durable power of attorney for health 
care); see also §§ 2410-2423 (court enforcement of duties of attorney 
in fact), 2511 (identity of principal). 

13. See Civil Code §§ 2410 (definitions for purposes of article on 
court enforcement of duties of attorney in fact), 2430 (definitions 
under durable power of attorney for health care), 25l4(a)(1) 
(incorporating definitions for purposes of springing power of 
attorney). Other sections provide quasi-definitions. See Civil Code 
§§ 2400 (defining durable power of attorney), 2504 (delineating the 
meaning of "health care decisions" for purposes of statutory form 
durable power of attorney for health care). 
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usage in the statutory forma .14 There is no purpose served by a 

special, more arcane language in the statutes than in the forms. 

Confusion can result from the overlap of terminology in existing 

law, particularly in the case of "durable power of attorney." A 

durable power may be one that deals with property matters or health 

care, and may be a hand-drawn instrument or a statutory form. The 

proposed law introduces the term "durable power of attorney for 

property" as a short-hand for a durable power of attorney for purposes 

other than health care. This usage is consistent with terms commonly 

used. 15 It is recognized that there may be matters covered by a power 

of attorney for property that extend beyond the realm of property 

decisions, such as location of the principal's residence, 

transportation, companionship, and the like, that are personal in 

nature, although short of the exclusive coverage of the durable power 

of attorney for health care. 16 The proposed law also contains a 

series of definitions of the different varieties of statutory forms, 

nondurable powers, and springing powers, as well as other terms defined 

in existing law. 

Powera of Attorney for Property 

Creation of Power of Attorney 

The proposed law continues the requirementa that a power of 

attorney for property be in writing and signed by the principal. 17 

14. See Civil Code §§ 2475 (Uniform Statutory Form Power of Attorney) 
& Comment, 2500 (statutory form durable power of attorney). On the 
other hand, "attorney in fact" is uaed in the durability language in 
Civil Code Section 2400 (patterned after the Uniform Durable Power of 
Attorney Act (1979)) and in the warning atatement in Civil Code Section 
25l0(b). 

15. See, e. g., 1991 Cali fornia Durable Power of Attorney Handbook § 
1.1, at 2 (Cal. Cont. Ed. Bar). 

16. "Health care" ia defined as any "care, treatment, service, or 
procedure to maintain, diagnose, or treat an individual's physical or 
mental condition." See Civil Code § 2430(b); see also proposed Section 
2402.120. 

17. See Civil Code §§ 2400; Montgomery & Wright, Durable Pawers of 
Attorney for Property Management, 1991 California Durable Power of 
Attorney Handbook § 2.47, at 56 (Cal. Cont. Ed. Bar). There is no 
explicit general requirement in the statutes thst a power of attorney 
be signed. The statutory forms require the principal's signature. See 
Civil Code § 2475 (Uniform Statuto_1!_Form Power of Attorney); see also 
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There is no requirement that the agent sign the instrument. It is not 

necessary to date a non-form power of attorney for property, or to have 

it acknowledged. IS Although the CODmission considered alternatives, 

these aspects of existing law have been continued in order to preserve 

the flexibility of the power of attorney for property and to avoid 

unnecessarily invalidating powers of attorney. 

Oua1ifications of Agent 

Existing law imposes no particular qualifications on who may be an 

agent under a power of attorney for property,19 although special 

restrictions apply in the case of a durable power of attorney for 

health care. 20 At a minimum, the agent should be a person with the 

capacity to contract. 2l The propoaed law provides than any person 

(including natural persons and entities) who has the capacity to make a 

contract may be an agent. The proposed law also makes clear that 

designation of an unqualified person as an agent only subjects the 

Civil Code § 2500 (statutory form durable power of attorney for health 
care). 

18. The statutory form power of attorney requires that it be both 
dated and acknowledged. See Civil Code § 2475. This requirement is 
appropriate in the statutory form because it is needed for purposes of 
uniformity and, being printed in the form, is likely to be complied 
with. 

19. Civil Code Section 2400 provides that a durable power of attorney 
designates "another" as attorney in fact for the principal. The 
general agency rules provide somewhat over inclusively that "any person 
may be an agent." Civil Code § 2296. 

20. See Civil Code §§ 2432(b)-(c), 2432.5, 2500 (. 1 of statutory form 
durable power of attorney for health care). 

21. Some commentators conclude that "[a]pparently a principal can 
appoint any mentally competent natural adult person who has not been 
deprived of his or her civil rights and can also appoint 
institutions." Montgomery & Wright, Durable Powers oE Attorney Eor 
Property Management, 1991 California Durable Power of Attorney Handbook 
§ 2.46, at 55-56 (Cal. Cont. Ed. Bar). 
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unqualified person to removal, but does not affect the immunities of 

third persons nor the duties of the agent, even though unqualified. 22 

RUltiple and Successor Agents 

The proposed law provides explicitly for designation of multiple 

and successor agents in a power of attorney for property. The new 

statutory form power of attorney provides a place for designating 

multiple agents and for providing that they may act separately or 

jointly.23 The proposed law provides authority for designating 

multiple agents and, if the power of attorney does not provide 

otherwise, specifies that the multiple agents must act unanimously. 

This is consistent with the default rule applicable under the statutory 

form power of attorney and with the law governing trustees. 24 The 

proposed law also adopts the trust rules permitting action by the 

remaining co-agents when one of the co-agents cannot act due to 

absence, illness, or other temporary incapacity or when a co-agent' s 

position has become vacant, such as through death or other termination 

of authority.25 

In addition to multiple agents who have the same authority, the 

proposed law recognizes that the principal may designate different 

agents to perform separate functions, and may make the designations in 

one or more powers of attorney.26 This recognizes that different 

agents may have expertise in different areas. 27 

22. This provision is drawn from the Missouri Durable Power of 
Attorney Law. See Mo. Ann. Stat. § 404.707(4) (Vernon 1990). 

23. Civil Code § 2475. The statutorY form does not provide the option 
of action by a majority of the designated agents. 

24. Prob. Code § 15620. 

25. See Prob. Code §§ 15621-15622. 

26. This provision is drawn from the Missouri Durable Power of 
Attorney Law. See Mo. Ann. Stat. § 404.707(1) (Vernon 1990). 

27. See Montgomery & Wright, Durable Powers of Attorney for Property 
Management, 1991 California Durable Power of Attorney Handbook § 2.21, 
at 42 (Cal. Cont. Ed. Bar). 
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The proposed law recognizes that the power of attorney may 

designate successor agents and provide the manner of their succession, 

and also permits delegation of the power to select successors to 

another person. 28 

As in the case of trustees, the proposed law makes clear that 

co-agents and successor agents are not liable for the acts of other 

agents. 29 

Delegation of Agent's Authority 

Existing law ie unclear on the extent to which an agent may 

delegate authority under a power of attorney for property. The power 

of attorney statutes are silent on the matter, but the general agency 

statutes permit delegation (1) if the act is "purely mechanical," (2) 

if the act cannot be performed by the agent but can be by the subagent, 

(3) if it is the "usage of the place" to delegate the authority, or (4) 

if the delegation is authorized by the principal. 30 Under these 

general rules, a subagent is not responsible to the principal, nor is 

the original agent responsible to third persons for the acts of a 

"lawfully appointed" subagent. 3l The language of these statutes seems 

more appropriate to business agencies than to the normal power of 

attorney prepared by an individual. 

The proposed law permits delegation, from time to time, of any or 

all powers under a durable power of attorney for property, subject to 

the directions or limitations expressed in the power of attorney. 

However, unlike the general agency rule, the original agent remains 

28. This provision is drawn from the . MIssouri Durable Power of 
Attorney Law. See Mo. Ann. Stat. § 404.723(2)-(3) (Vernon 1990). This 
appears to be consistent with existing practice. See Montgomery & 
Wright, Durable Powers of Attorney for Property Management, 1991 
California Durable Power of Attorney Handbook § 2.22, at 42-43 (Cal. 
Cont. Ed. Bar). 

29. See Prob. Code §§ ·16402(a), l6403(a). 

30. See Civil Code § 2349. 

31. See Civil Code §§ 2022, 2050, 2051 j see also Civil Code § 2400.5 
(proxy given by agent to exercise stock voting rights). 
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responsible to the principal for the exercise of the authority 

delegated. 32 

Compensation of Agents 

Existing statutory law provides no rules on compensation of 

agents, except that consideration is not necessary to make an agent's 

authority binding on the principal. 33 An agent under a power of 

attorney is generally not expected to receive compensation, since the 

agent is usually a friend or member of the principal's family who 

accepts the designation as an accollllodation. 34 The proposed law 

provides that the agent is entitled to reasonable compensation and to 

reimbursement of expenses. 35 This authority is comparable to the law 

applicable to compensation and reimbursement of trustees. 36 The 

default right to compensation and reimbursement is subject to control 

in the power of attorney. It is expected that most agents will serve 

wi thout expecting compensation, but if the prinCipal becomes 

incompetent and the agent is expected to incur substantial expenditures 

of time and money, compensation is entirely appropriate. In fact, not 

to provide for compensation may result in the failure of a durable 

power of attorney to carry out its purpose since the agent may be 

unwilling to continue without compensation and reimbursement. 

32. This provision is drawn from the Missouri Durable Power of 
Attorney Law. See Mo. Ann. Stat. § 404.723(1) (Vernon 1990). 

33. Civil Code § 2308. The statutory form power of attorney provides 
authority. for the agent to reimburse expenditures properly made. Civil 
Code § 2485(i). 

34. See Montgomery & Wright, Durable Powers of Attorney for Property 
Management, 1991 California Durable Power of Attorney Handbook § 2.51, 
at 58 (Cal. Cont. Ed. Bar); Missouri Bar Ass 'n CODlDent to Mo. Ann. 
Stat. § 404.725 (Vernon 1990), Missouri Bar Ass'n, Missouri Probate and 
Trust Update--1989, at 156. 

35. This provision is drawn from the Missouri Durable Power of 
Attorney Law. See Mo. Ann. Stat. § 404.725 (Vernon 1990). 

36. See Prob. Code §§ 15681, 15684(a). 
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Duty to Act 

The existing statutes are silent as to what obligation, if any, a 

person designated as an agent has to accept the position or what 

obligation there is to continue acting as agent .37 In the absence of 

a written acceptance, it appears that an agent is free to act or not to 

act, may refuse to act in future transactions after having acted in 

some matters, and can resign at will. This is consistent with the idea 

that a power of attorney in a private relationship typically is an 

accommodation between friends or relatives. Kany practitioners 

reportedly have the attorney in fact sign the power as a routine matter 

"to establish the agent's acceptance of the authority granted by the 

principal and the concurrent responsibilities as an agent ... 38 The 

Uniform Statutory Form Power of Attorney provides that "by accepting or 

acting under the appointment, the agent assumes the fiduciary and other 

legal responsibilities of an agent.,,39 

The situation is more formal with regard to trustees. Under the 

Trust Law, if a trustee accepts the trust, the trustee becomes subject 

to all applicable duties to administer the trust, cannot later refuse 

to act, and may resign only by following the procedures prescribed in 

the statute or the trust instrument. A trustee accepts by signing the 

trust instrument or knowingly exerciSing powers under the trust, except 

in emergency situations. 40 Once the trustee has accepted the trust, 

37. Some rules are suggested in the cases on agency: A gratuitous 
agent is bound by written acceptance, whether or not actually entering 
upon performance. See 2 B. Witkin, Summary of California Law Agency 
and Employment § 62, at 68 (9th ed. 1987). 

38. Montgomery & Wright, Durable Powers of Attorney for Property 
Management, 1991 California Durable Power of Attorney Handbook § 2.47, 
at 56 (Cal. Cont. Ed. Bar). 

39. See Civil Code § 2475. The full implication of this statement is 
unknown. 

40. Prob. Code § 15600. Provision is also made for rejecting a trust 
or modification of a trust. See Prob. Code § 15601. 
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the trustee has a duty to administer the trust that does not end until 

the trustee is removed or allowed to resign.4l 

The trend of modern statutes is to relieve the agent under a power 

of attorney from a duty to exercise the authority granted.42 The 

proposed law adopts this approach, making clear that a person who is 

designated as an agent has no duty to exercise the authori ty conferred 

in the power of attorney. 43 This rule applies whether or not the 

principal has become incapacitated, is misSing, or is otherwise unable 

to act, unless the agent has agreed expressly in writing to sct for the 

principal in certain circumstances. In addition, the proposed law 

provides, contrary to the trust rule, that acting for the principal in 

one or more transactions does not obligate the agent to act for the 

principal in later transactions. 

These rules are intended to facilitate use of powers of 

attorney. 44 It is believed that in the usual case, the principal 

wants someone to have the ability to act if something needs to be done, 

but rarely would expect to impose a duty to act on a family member or 

friend where the person chooses not to act. If potential agents 

understand that there is a duty to act, they may be reluctant to accept 

the designation in the first instance. Under the proposed rule, the 

agent may also merely wait until the situation arises and then 

determine whether to act. The agent may refuse to act because of the 

personal inconvenience at the time of becoming involved, or for any 

41. See Prob. Code §§ 15640-15645 (resignation and removal), 16000 
(duty to administer trust). 

42. For example, the Illinois statute provides that the agent has no 
duty to exercise powers granted or to assume control of or 
responsibility for the principal's property, care, or affairs, 
regardless of the principal's physical or mental condition. Ill. Ann. 
Stat. ch. 110'1. •• 802-7 (Smith-Hurd Supp. 1990). See also Mo. Ann. 
Stat. § 404.705(4) (Vernon 1990). 

43. This provision is drawn from the Missouri Durable Power of 
Attorney Law. See Mo. Ann. Stat. § 404.705(4) (Vernon 1990). 

44. This discussion draws on the Missouri Bar Association Comment to 
the new Missouri section. See Missouri Bar Ass'n, Missouri Probate and 
Trust Update--1989, at 123-70. 
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other reason and ia not required to justify a decision not to act. The 

agent may believe that there are others in a better position to act for 

the principal or that the situation really warrants appointment of a 

court supervised guardian or conservator. However, once the agent 

undertakes to act under the power of attorney, the transaction is 

governed by the fiduciary dutiea imposed in the law. 

General Duties of Agents 

The power of attorney statutes do not provide any set of duties 

for the guidance of agents, even though an agent will normally be a 

nonprofessional. The general agency statutes provide inSUfficient 

guidance. A few duties are scattered throughout the general agency 

statutes, such as the obligation not to exceed actual authority, to 

keep the principal informed, and not to commit fraud on the 

principal. 45 The agency statute also forbids violation of a number of 

duties applicable to trustees. 46 Agents' duties have been fleshed out 

by commentators and the courts by reference to the Restatement on 

Agency and the duties of trustees. 47 But these sources will not be of 

much assistance to a friend or relative undertaking responsibilities 

under a power of attorney. 

Other fiduciary laws typically provide a list of basic duties, 

such as statutes applicable to guardians and conservators ,48 

custodians under the Uniform Transfers to Minors Act,49 personal 

45. See, respectively, Civil Code §§ 2019, 2020, 2306. 

46. See Civil Code § 2322(c), forbidding violation of duties of 
trustee under Prob. Code §§ 16002 (duty of loyalty), 16004 (duty to 
avoid conflict of interest), 16005 (duty not to undertake adverse 
trust), 16009 (duty to keep trust property separate and identified). 

47. See, e.g., 2 B. Witkin, Summary of California Law Agency and 
Employment §§ 41, 43, 48 (9th ed. 1987); Montgomery & Wright, Durable 
Powers of Attorney for Property Management, 1991 California Durable 
Power of Attorney Handbook §§ 2.64-2.67, at 67-71 (Cal. Cont. Ed. Bar). 

48. See Prob. Code § 2101, 2107, 2109, 2350 et seq. 

49. See Prob. Code § 3912. 
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representatives,50 and trustees. 51 The Commission believes that it 

is appropriate to set out in the statute the basic duties of an agent 

under a power of attorney. The duties in the proposed law have been 

drawn from existing agency law, from the Trust Law, and from the 

relevant laws in other states. The proposed law provides the following 

duties: a duty of loyalty, a duty to avoid conflicts of interest, a 

duty not to undertake adverse responsibilities, a duty to keep the 

principal's property separate and identified, a duty to keep the 

principal informed and follow instructions, a duty to consult with 

other persons designated by the principal, a duty to keep records of 

transactions on behalf of the principal, a duty to use special skillS, 

and a duty to reveal to third persons that the person is acting as an 

agent for the principal. 

Standard of Care 

The existing agency rules do not provide a positive statement of a 

standard of care. The courts, however, have read the statutes to 

impose a fiduciary standard on agents, typically the standard 

applicable to trustees. 52 The standard of care for trustees has 

undergone revision from time to time since the general principle 

analogizing agents to trustees was laid down. 53 Much of trust law is 

influenced by the skilled property management and investment services 

professional trustees are expected to provide. 

The situation of a typical agent under a power of attorney for 

property is lIore analogous to a custodian under the Uniform Transfers 

to Minors Act54 than to a trustee. Accordingly, the proposed law 

provides a nonprofessional fiduciary standard of care. This standard 

50. See Prob. Code § 9600 et seq. 

51. See Prob. Code § 16000 et seq. 

52. See cases cited in 2 B. Witkin, Sunmary of California Law Agency 
and Employment §§ 41 (9th ed. 1987). 

53. For background, see Selected 1986 Trust and Probate Legislation. 
18 Cal. L. Revision Comm'n Reports 1201, 1238-42 (1986). 

54. See Prob. Code § 39l2(b). 
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requires the agent to observe the standard of care that would be 

observed by a prudent person dealing with property of another. If the 

agent is not compensated, the agent is not liable for losses to the 

principal's property unless the losses result from the agent's bad 

faith, intentional wrongdoing, or gross negligence. However, if the 

agent has special skills or was designated as an agent on the basis of 

representations of special skills, the agent is required to observe the 

standard of care that would be observed by those with similar ski1ls. 55 

Powers of Agents 

The general agency statutes contain a number of statements 

concerning the power and authority of agents,56 but these statements 

55. This rule is consistent with the general rule concerning expert 
fiduciaries stated in the cases. See the discussions in Estate of 
Collins, 72 Cal. App. 3d 663, 673, 139 Cal. Rptr. 644 (1977); Coberly 
v. Superior Court, 231 Cal. App. 2d 685, 689, 42 Cal. Rptr. 64 (1965); 
Estate of Beach, 15 Cal. 3d 623, 635, 542 P.2d 994, 125 Cal. Rptr. 570 
(1975) (bank ss executor); see also Section 4169 (agent's duty to use 
special skills); Comment to Section 2401 (standard of care applicable 
to professional guardian or conservator of estate); Comment to Section 
3912 (standard of care applicable to professional fiduciary acting as 
custodian under California Uniform Transfers to Minors Act); Comment to 
Section 16040 (standard of care applicable to expert trustee). 

56. See, e.g., Civil Code §§ 2318 (agent has "actually such authority" 
as provided by title on agency unless "specifically deprived thereof" 
by the principal), 2307 (authority may be conferred by "a precedent 
authorization or a subsequent ratification"), 2315 ("agent has such 
authority as the principal, actually or ostensibly, confers upon him"), 
2316 (actual authority is that intentionally conferred on the agent or 
that the principal "intentionally, or by want of ordinary care, allows 
the agent to believe himself to possess"), 2317 (ostensible authority 
is what the principal "intentionally or by want of ordinary care, 
causes or allows a third person to believe the agent to possess"), 2319 
(agent has authority to do "everything necessary or proper and usual, 
in the ordinary course of business, for effecting the purpose of his 
agency"), 2320 (agent has power to disobey instructions where "clearly 
for the interest of his principal that he should do so, and there is 
not time to communicate with the principal), 2321 (if "authority is 
given partially in general and psrtially in specific terms, the general 
authority gives no higher powers than those specifically mentioned"), 
2322 (general authority does not authorize the agent to act in his own 
name, unless it is in the usual course of business, to "define the 
scope of the agency," or to violate basic fiduciary principles 
concerning loyalty, conflict of interest, or commingling). 
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are expressed in broad terms and in an artificial, legalistic language 

that is unlikely to be of much assistance to an agent under a power of 

attorney. By way of contrast, the Uniform Statutory Form Power of 

Attorney Act provides for grants of general powers that are amplified 

in highly detailed statutory language. 57 But if a principal sets out 

to draft his or her own power of attorney, the statute provides no real 

guidance. An attorney-drafted power of attorney should provide the 

necessary powers, but this will not always be the case. By way of 

comparison, the settlor of a trust may rely on the general powers 

provided in the Trust Law. 58 

The proposed law does not attempt to provide yet another statement 

of available powers. Instead, it provides a default rule, subject to 

control in the power of attorney, giving the agent all of the powers 

available under a statutory form power of attorney that grants all 

powers. This means that the agent would have the power to engage in 

transactions with regard to real property, tangible personal property, 

stocks and bonds, commodities and options, banking, insurance, estates, 

trusts, and beneficiaries, claillS and litigation, personal and family 

maintenance, benefits from social security, medicare, medicaid, or 

other govenunental programs, or civil or military service, retirement 

plans, and tax matters. 59 In addition, the agent, unless limited in 

the power of attorney, would have the power to perform any act that an 

agent would perform for the purposes of the power of attorney under the 

prudent person standard of care. 60 The proposed law also authorizes 

the incorporation of powers by reference to power proviaions in other 

statutes, such as the Trust Law. 

The breadth of these powers may be restricted by a provision in 

the power of attorney limiting powers. In addition, there are a set of 

57. See Civil Code §§ 2475 (statutory form), 2480-2498 (construction 
of powers). 

58. Prob. Code §§ 16200-16249. 

59. See Civil Code § 2475. 

60. This power is comparable to the power of an agent under Civil Code 
Section 2319(1) and of a trustee under Probate Code Section l6200(c). 
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powers that may be exercised only if expressly enumerated in the power 

of attorney, such as the power to create, fund, or revoke a trust, to 

make, revoke, or disclaim a gift, to change beneficiary designations, 

or to nominate a conservator for the principal. 61 There is also a set 

of powers that can never be exercised by an agent under a power of 

attorney for property: making, amending, or revoking a will, making 

health care decisions, requiring or preventing the principal's taking 

any action against the principal's will, and doing anything that the 

principal could not do assuming the principal has the capacity to 

contract. 62 

Authority Where Principal Is Missing 

The proposed law contains a new proviaion making clear that the 

authority of an agent continues, and the power of attorney for property 

is not terminated, in a case where the principal is missing under 

circumstances such that it is not known whether the principal is alive 

or the principal is captured, interned, besieged, or held hostage or 

prisoner in a foreign country. 63 The agent lISy continue to exercise 

the authority conferred by the power of attorney until the principal 

returns, is declared dead, or is presumed dead under applicable law. 64 

This authority applies both to durable and nondurable powers of 

61. This provision is drawn from the Missouri Durable Power of 
Attorney Law. See Mo. Ann. Stat. § 404.710(6) (Vernon 1990). It is 
not clear whether an agent may nominate a conservator under existing 
law. See Montgomery & Wright, Durable Powers of Attorney for Property 
Management. 1991 California Durable Power of Attorney Handbook § 2.66, 
at 70 (Cal. Cont. Ed. Bar). 

62. This provision is drawn from the Missouri Durable Power of 
Attorney Law. See Mo. Ann. Stat. § 404.710(7) (Vernon 1990). It is 
consistent with the general agency rule in Civil Code Section 2304. 

63. This provision is drawn from the Missouri Durable Power of 
Attorney Law. See Mo. Ann. Stat. § 404.714(3) (Vernon 1990). 
Minnesota law also makes clear that a missing principal is presumed to 
be living for the purposes of its power of attorney statute. See Minn. 
Stat. Ann. § 523.10 (West Supp. 1990). 

64. See, e.g., Evid. Code § 667. 
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at torney, 65 and notwi thatanding any termination date stated in the 

power of attorney. 

Termination of Power of Attorney and Authority of Agent 

The general agency statute lists several events that act to 

terminate an agency. An "agency" is terminated "as to every person 

having notice thereof" by (1) expiration of its term, (2) extinction of 

its subject, (3) death of the agent, (4) the agent's renunciation of 

the agency, (5) the incapacity of the agent to act as such, (6) 

divorce, annulment, legal separation, between agent and principal, or 

the filing of an action to do so, in the case of a federal 

"absentee. ,,66 Where the power of the agent is not coupled with an 

interest, an agency is also terminated by (7) revocation by the 

principal, (8) the principal's death, (9) or the prinCipal's incapacity 

to contract (subject to durable power exception).67 A good faith 

transaction of the agent without actual knowledge of items (7)-(9) is 

binding on the principal. 68 The power of attorney statute focuses on 

what does not terminate a durable or nondurable power, providing that 

the death of the principal does not terminate the agency as to anyone 

acting in good faith without actual knowledge of the principal's 

death. 69 

The proposed law reorganizes and combines these rules, but 

preserves most of their substance. Events that terminate a power of 

attorney for property, whether durable or nondurable, include (1) 

65. This provision does not apply to a power of attorney executed by a 
federal "absentee" (Prob. Code § 1403), which is governed by Probate 
Code Section 3720, part of the P.O.W.-M.I.A. Family Relief Act of 1972 
(1972 Cal. Stat. ch. 988). 

66. Civil Code § 2355. 

67. Civil Code § 2356. 

68. Civil Code § 2356(b). 

69. Civil Code § 2403. 
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expiration of its term,70 (2) extinction of its subject or fulfillment 

of its purpose, 

principal, and 

disquali fication 

(3) 

(5) 

revocation by the principal, (4) death of the 

death, renunciation, incapaci ty , or other 

of all agents designated in the power of attorney. As 

under existing law, an agent or third person who do not have knowledge 

of a terminating event are protected from liability,1l The agent's 

authority, as distinguished from the power of attorney itself, is 

terminated upon (1) renunciation by the agent, (2) the agent's 

incapacity, (3) removal of the agent by the principal or a court, or 

(4) death of the agent. Of course, any event that terminates the power 

of attorney also acts to terminate the authority of all agents under 

the power, but as in the case of termination of the power of attorney, 

agents and third persons without knowledge of an event that terminates 

the agent's authority are protected. The existing rule that the 

agent's authority does not terminate if it is coupled with an interest 

in the subject of the agency72 is continued in the proposed law. 

In the case of a principal and agent who are married, the proposed 

law extends the rule applicable to federal absentees73 and under the 

durable power of attorney for health care74 to provide generally that 

dissolution or annulment terminates the agent's authority, unless the 

power of attorney provides otherwise. This general rule is limited to 

cases where the marriage between the principal and agent is dissolved 

or annulled and does not apply when 

or separation is filed, as 

a petition for 

ia the case 

dissolution, 

with federal annulment, 

absentees. 75 Termination on dissolution or annulment is appropriate 

70. However, the term does not expire if the principal is missing or 
held captive, as noted under "Authority Where Principal Is Missing" 
supra. 

71. See discussion under "Relations with Third Persons" infra. 

72. See Civil Code § 2356(a). 

73. See Civil Code § 2355(f). 

74. See Civil Code § 2437(e). 

75. See Civil Code § 2355(f), enacted as part of the P.O.W.-M.I.A. 
Family Relief Act of 1972 (1972 Cal. Stat. ch. 988, § 1). 
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in consideration of the broad powers that may be granted in a power of 

at torney for property. The general rule is also consistent with the 

rule applicable to wills that, upon the dissolution or annulment of the 

marriage of the testator, revokes a power of appointment conferred on 

the former spouse or appointment of the former spouse as executor, 

trustee, conservator, or guardian. 76 

Relations with Third Persona 

Existing law provides 

between agents and third 

a number of rules concerning the relation 

persons, both 

statutes77 and in the power of attorney 

in the general 

statutes. 78 These 

agency 

rules 

protect agents and third persons without knowledge of some event that 

would terminate the power of attorney or the authority of the agent. 

An agent's lack of knowledge of revocation or termination by death or 

incapacity may be formalized by the giving of an affidavit and the 

affidavit is deemed conclusive proof of the facts at the time it is 

given. 79 [A third person may be compelled to accept the authority of 

an agent under a statutory form power of attorney to the same extent as 

the principal could compel the third peraon to act. 80] 

The proposed law continues these principles of existing law, but 

adds several additional rules intended to make powers of attorney more 

effective. The proposed law sets forth a general duty on the part of 

76. See Prob. Code §§ 6l22(a)(2)-(3), 6226(a). 

77. See, e.g., Civil Code §§ 2342 (warrant of authority), 2343 
(agent's responsibility to third persons), 2355(a) (effect of notice on 
termination), 2356(b) (effect of lack of knowledge of termination of 
authority on bona fide transactions). 

78. See Civil Code §§ 2403 (effect of death or incapacity of 
principal), 2404 (affidavit of lack of knowledge of termination of 
power), 25l0(c) (good faith reliance in absence of required warning 
statement), 2512 (protection of person relying in good faith on durable 
power of attorney). 

79. See Civil Code § 2404. 

80. [Civil Code § 2480.5, as proposed in the Commission's 
Recommendation Relating to Recognition of Agent's Authority Under 
Statutory Form Power of Attorney.] 
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third persons to accord the same rights and privileges with respect to 

the interests of the principal as if the principal were personally 

present and acting.8l This duty may not be restricted by contract. 

In order to facilitate compliance with this duty, the proposed law 

protects a third person acting in good faith and protects the third 

person in relying on the representations of the agent. The proposed 

law lists a number of items that, in the absence of actual knowledge, a 

third person may assume validity and rely on the power without any duty 

of inquiry, including inquiring into (1) the authenticity of a 

certified copy of the power of attorney furnished by the agent, (2) the 

validity of the agent's designation, (3) that the agent is qualified to 

act, (4) the propriety of any act of the agent on the principal's 

behalf, (5) whether a future event or contingency that would terminate 

the power has occurred, (6) whether the principal is incapacitated or 

has been adjudicated to be incapacitated, (7) whether the agent is 

following any instructions received, (8) whether the agent's authority 

has been modified, (9) whether the agent's authority has been 

terminated, except by an express provision in the power of attorney 

showing the date on which the power of attorney terminates, (10) 

whether the power of attorney has been recorded, except as to 

transactions affecting real estate, (11) whether the principal had the 

capacity to execute the power of attorney, (12) whether the principal 

was subjected to duress, undue influence, or fraud, at the time of 

execution of the power of attorney, or the power of attorney was for 

any other reason void or voidable, if the power of attorney appears to 

be regular on its face, (13) whether the principal is alive, (14) 

whether the principal and agent were married at or after the time the 

power of attorney was created and whether the marriage has been 

dissolved or annulled, or (15) the truth or validity of any facts or 

statements made in an affidavit of the agent or successor with regard 

to the ability or capacity of the principal, the authority of the agent 

under the power of attorney, the happening of any event vesting 

81. This provision is drawn froll the Missouri Durable Power of 
Attorney Law. See Mo. Ann. Stat. § 404.710(9) (Vernon 1990). It is 
consistent with the general agency rule in Civil Code Section 4319. 
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authority in any successor or alternate agent, the identity or 

authority of a person designated in the power of attorney to designate 

a successor or alternate agent, or that the principal is alive. 82 The 

addition of this detail to the statute should provide answers to 

questions third persons may have that would not be answered by 

reference to general language giving a blanket excuse from liability 

for good faith reliance. 

The agent's affidavit is broadened and made more effective in the 

proposed law. 83 The affidavit may be given voluntarily or in response 

to the request of a third person. A third person who is given an 

affidavi t and refuses to accept the exercise of the agent's authority 

covered by the affidavit will be liable for attorney's fees in any 

judicial proceedings necessary to confirm the agent's authority. 

The proposed law also adds new provisions recognizing the right of 

third persons to require appropriate identification from the agent, 84 

specifying when a third person who conducts activities through 

employees is charged with knowledge that would deprive the third person 

of statutory protections from liability,85 and validating provisions 

in contracts between principals and third persons for the manner of 

82. This provision is drawn from the Missouri Durable Power of 
Attorney Law. See Mo. Ann. Stat. § 404.719(1) (Vernon 1990). 

83. [This provision is patterned on Probate Code Section 18100.5 in 
the Commission'S Tentative RecollllDSndation Relating to Recognition of 
Trustees' powers.l 

84. This provision is drawn from the Missouri Durable Power of 
Attorney Law. See Mo. Ann. Stat. § 404.719(4) (Vernon 1990). 

85. The information must be received at a home office or place where 
there is an employee who is responsible for acting on the information 
and the employee has a reasonable time within which to act in light of 
the procedure and facilities available to the third person in the 
regular course of its operations. This provision is drawn from the 
Missouri Durable Power of Attorney Law. See Mo. Ann. Stat. § 
404.719(3) (Vernon 1990). 
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giving notice to the third person of events thst may affect the agent's 

au tho ri ty. 86 

Durable Pavers of Attorney for Health Care 

The provisions concerning durable powers of attorney for health 

care87 are continued in the proposed law with only a few minor 

changes. The changes involve technical references necessary because of 

the relocation and renumbering of the sections. In addition, the 

general provisions governing durable powers of attorney for health care 

have been reordered in a more logical sequence. This permits grouping 

of like provisions, such as those concerning limitations on the use 

health care powers,88 in a separate article for the convenience of 

persons using the statute. 

Judicial Proceedinge 

The procedure for obtaining judicial interpretation and 

enforcement of duties of agents under powers of attorney89 are 

reorganized in the proposed law, but remain substantively the same. 

This procedure applies to durable and nondurable powers of attorney for 

property, to durable powers of attorney for health care, and to 

statutory forms of both types of powers. 

The proposed law also adds some new provisions clarifying the 

general jurisdiction and power of the superior court in dealing with 

powers of attorney,90 solidifying the personal jurisdiction over 

86. This provision is drawn from the Missouri 
Attorney Law. See Mo. Ann. Stat. §§ 404.710(10), 
1990). 

Durable Power of 
404.719(4) (Vernon 

87. Civil Code §§ 2430-2444 (general provisions concerning durable 
power of attorney for health care), 2500-2508 (statutory form durable 
power of attorney for health care). 

88. See Civil Code §§ 2435, 2440-2443. 

89. See Civil Code §§ 2410-2423. 

90. For comparable provisions, see Prob. Code §§ 7050 (decedents' 
estates), 17000-17001, 17004 (trusts). 
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agents,91 and making clear that there is no right to a jury trial, 

consistent with the general rule concerning fiduciaries. 92 

91. For comparable provisions, eee Prob. Code §§ 3902(b) (custodian 
under Uniform Transfers to Minors Act), l7003(a) (truetees). 

92. This is comparable to the rule applicable elsewhere under the 
Probate Code. See Prob. Code §§ 1452 (guardianships and 
conservatorships), 7200 (decedents' estates), 17006 (trusts). 
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PROPOSED LEGISLATION 

su856 
OS/24/91 

Staff Note. The bracketed section numbers in the section headings 
refer to the earlier staff draft statute distributed with HellOrandum 
90-122. This is intended to assist those who have reviewed the earlier 
draft and to help coordinate cOlIIIIIBnts directed to the earlier section 
numbers. 

Civil Code is 2400.010--2514.130 (added). Poyers of attorney 

SEC. Title 10 (colllllencing with Section 2400.010) is added to 

Part 4 of Division 3 of the Civil Code, to read: 

TITLB 10. POWERS or ArTODKY 

SUBTITLE 1. GEIIBRAL PROVISIORS AIm DErIlIITIORS 

Chapter 1. General Provisions 

'2400.010. Short title [40001 

2400.010. This title shall be known and may be cited as the Power 

of Attorney Law. 

CapIeBt. Section 2400.010 is new and provides a convenient means 
of referring to this title. The Power of Attorney Law is largely 
self-contained. See also Section 14 (general definitions). The 
general agency rules in the Civil Code do not apply to this title. See 
Section 2400.020. 

Ii 2400.020. Relation to Aeneral " .... cy lay [40011 

2400.020. The provisions concerning agency in Article 2 

(commencing with Section 2019) of Chapter 2 of Title 6 and in Title 9 

do not apply to powers of attorney governed by this title. 

C!!I!Pe!lt. Section 2400.020 makes clear that the general statutes 
applicable to agency (Sections 2019-2022 and 2295-2356) are not 
applicable to powers of attorney. See Sections 2023, 2360. 

Ii 2400.030. General rule concerning application of title [40021 

2400.030. Except as otherwise provided by statute: 

(a) On and after January I, 1993, this title applies to all powers 

of attorney regardless of whether they were executed before, on, or 

after January 1, 1993. 
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(b) This title applies to all proceedings concerning powers of 

attorney commenced on or after January I, 1993. 

(c) This title applies to all proceedinga concerning powers of 

attorney commenced before January I, 1993, unleas in the opinion of the 

court application of a particular provision of this title would 

substantially interfere with the effective conduct of the proceedings 

or the rights of the parties and other interested persons, in which 

case the particular provision of this title does not apply and prior 

law applies. 

eoment. Section 2400.030 ia comparable to Probate Code Section 
15001 (application of Trust Law). Subdivision (a) provides the general 
rule that this title spplies to all powers of attorney, regardless of 
when crested. 

Subdivision (b) is a specific application of the general rule in 
subdivision (a). See Section 2510.010 et seq. (court enforcl!llent of 
duties of agents under powers of attorney). Subdivision (c) provides 
discretion to the court to resolve problems ariSing in proceedings 
commenced before the operative date. 

For special transitional provisions. see Sections 2405.030 (form. 
of durable power of attorney), 2444 (form of durable power of attorney 
for health care); see also Section 24l0.070(c) (springing powers). 

See also Section 2402.210 ("power of attorney" defined). 

§ 2400.030. Scope of title [40031 

2400.030. (a) This title applies to the acts and transactions in 

this state of an agent under a power of attorney executed in this state 

or by a person domiciled in this state. 

(b) This title applies to acts and transactions of an agent in 

this state or outside this state under a power of attorney that refers 

to the [durable] power of attorney law of California in the instrument 

creating the power of attorney, if any of the following conditions is 

satisfied: 

(1) The principal or agent was a domiciliary of this state at the 

time the power of attorney was executed. 

(2) The authority conferred on the agent by the power of attorney 

relate to property, acts, or transactions in this state. 

(3) The acts and transactions of the agent occurred or were 

intended to occur in this state. 

(4) The power of attorney was executed in this state. 

(5) There is otherwise a reasonable relationship between this 

state and the subject matter of the power of attorney. 
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(c) A power of attorney subject to this title under subdivision 

(b) remains subject to this title despite a subsequent change in 

domicile of the principal or the agent, or the removal from this state 

of property that was the subject of the power of attorney. 

Ccw.ent. Section 2400.030 is drawn from the Missouri Durable 
Power of Attorney Lsw. See Mo. Ann. Stat. § 404.730(1) (Vernon 1990). 
This section is comparable to Probate Code Section 3902(a) (scope and 
jurisdiction under Uniform Transfers to Minors Act). See Prob. Code § 
3902 Comment. 

See also Section 2402.030 ("agent" defined), 2402.210 ("power of 
attorney" defined), 2402.250 ("principal" defined). 

§ 2400.040. Durable powers of attorney under law of another 

Jurisdiction [40041 

2400.040. A power of attorney that purports to have been made 

under the provisions of the Uniform Durable Power of Attorney Act or a 

substantially similar law of another state is governed by the law of 

that state and, if the power of attorney is durable where executed, it 

is durable and may be carried out and enforced in this state. 

COIPent. Section 2400.040 is drawn from the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.730(5) (Vernon 1990). 
This section is comparable to Section 3902(c) (scope and jurisdiction 
under Uniform Transfers to Minors Act). This section promotes use and 
enforceability of durable powers of attorney. 

See also Section 2402.070 ("durable power of attorney" defined). 

Chapter 2. Definitions 

§ 2402.010. Application of definitions [40501 

2402.010. Unless the provision or context otherwise requires, the 

definitions in this chapter govern the construction of this title. 

C~ent. Section 2402.010 restates the substance of the first 
clauses of former Section 2410. 

§ 2402.030. Agent [40521 

2402.030. (a> "Agent" means a person designated to act for the 

principal in a power of attorney, whether known as an agent, attorney 

in fact, or some other term. 

(b) "Agent" includes a successor or alternate agent and an agent 

delegated authority by an agent. 

C_ent. Subdivision (a) of Section 2402.030 supersedes part of 
former Section 2400 and former Section 24l0(a), and is comparable to 
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the first sentence of Section 2295. This title uses "agent" in place 
of "attorney in fact" which was used in many, but not all, provisions 
of former law. "Agent" is generally used in this title for consistency 
with the statutory forms which have adopted "agent" in an effort to 
make the form language as informal as practicable without impairing 
effectiveness or clarity. 

Subdivision (b) is comparable to Probate Code Section 84 
("trustee" includes successor trustee). See Sections 2415.030 
(multiple agents), 2415.040 (successor agents), 2415.060 (delegation of 
agent's authority), 2500 (alternate agents under statutory form durable 
power of attorney for health care). 

See also Sections 2402.210 ("power of attorney" defined), 2402.250 
("principal" defined). 

§ 2402.070. Durable power of attorney [4056J 

2402.070. (a) "Durable power of attorney" means a power of 

attorney (1) that is not affected by the principal's incapacity or that 

becomes effective upon the principal's incapacity and (2) that complies 

with the provisions of this title relating to durable powers of 

attorney. 

(b) Depending on the context, "durable power of attorney" may 

refer to either a durable power of attorney for property or a durable 

power of attorney for health care, or to both. 

Crwent. Section 2402.070 is new. Subdivision (a) states the 
essential element of all durable powers of attorney, whether for 
property or for health care, and whether executed under California law 
or the law of a sister state or other jurisdiction. See Sections 
2400.030 (powers of attorney executed under laws of other 
jurisdiction), 2410.030 (requirements for durable power of attorney for 
property), 2432 (requirements for durable power of attorney for health 
care). See also Sections 2402.090 ("durable power of attorney for 
health care" defined), 2402.110 ("durable power of attorney for 
property" defined), 2402.210 ("power of attorney" defined), 2402.250 
("principal" defined). 

Staff Kote, Subdivision (b) lilly not be needed if all sections are 
drafted with specific reference to the type of durable power that they 
apply to. 

§ 2402.090. Durable power of attorney for health care [4058J 

2402.090. "Durable power of attorney for health care" means a 

durable power of attorney for health care as defined in subdivision (a) 

of Section 2430. 

eo..ent. Section 2402.090 incorporates the definition provided by 
Section 2430(a) and continues the substance of former Section 2410(b). 
For provisions concerning durable powers of attorney for health care, 
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see Sections 2430-2445, 2500-2508, 2514.010, 2514.030. A single 
instrument may be both a durable power of attorney for health care, to 
the extent it authorizes an agent to make health care decisions, and a 
durable power of attorney for property, to the extent it authorizes the 
agent to make decisions concerning property and other matters. See 
Sections 2402.110 ("durable power of attorney for property" defined). 
However, a dual-purpose power of attorney must comply with the 
requirements applicable to both types of power of attorney. See also 
Section 2433(a) (printed form of durable power of attorney for health 
care used by person without legal counsel may not cover other matters). 

See also Sections 2402.070 ("durable power of attorney" defined), 
2402.150 ("health care decision" defined), 2402.250 ("principal" 
defined) • 

§ 2402.110. Durable power of attorney for property [4060] 

2402.110. "Durable power of attorney for property" means a 

durable power of attorney other than a durable power of attorney for 

health care. 

Cgaaent. Section 2402.110 is new. This section provides a 
convenient way to identifY durable powers of attorney other than 
durable powers of attorney for health care and recognizes a term used 
in practice. See, e.g., 1991 California Durable Power of Attorney 
Handbook § 1.1, at 2 (Cal. Cont. Bd. Bar). For provisions concerning 
durable powers of attorney for property, see Sections 
2405.010-2425.110, 2450-2499.5, 2514.010-2514.130. See also Sections 
2402.070 ("durable power of attorney" defined), 2402.090 ("durable 
power of attorney for health care" defined). 

Staff Note. The word "property" _y be too limited. There are 
some types of decisions and authority a principal _y want to delegate 
to an agent that are not health care (as defined) but that do not 
relate to property except in the loosest sense, such as deciding where 
the principal will live, providing meals, hiring household employees, 
providing transportation, picking up mail, and other personal care 
_tters. For now, the draft statute uses "power of attorney for 
property" to mean all authority in a power of attorney that is not 
covered by the special rules .. concerning health care. We could use the 
tera "power of attorney for property and other matters" or some 
variation on this theme, but then the language becomes .so cumbersome 
that it is annoying to use. Any suggestions for dealing with this 
dilemma would be appreciated. 

§ 2402.130. Health eare [4062] 

2402.130. "Health care" means health care as defined in 

subdivision (b) of Section 2430 [and includes decisions affecting the 

individual after death, including (1) making a disposition under the 

Uniform Anatomical Gift Act, Chapter 3.5 (commencing with Section 

7150.5) of Part 1 of Division 7 of the Health and Safety Code, (2) 
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authorizing an autopsy tmder Section 7113 of the Hedth and Safety 

Code, and (3) directing the disposition of remains tmder Section 7100 

of the Health and Safety Code]. 

eo.aent. The first part of Section 2402.130 incorporates the 
definition provided by Section 2430(b). See Comment to Section 
2430(b) • [The reference to postdeath decisions has been added for 
consistency with the authority provided in Section 2434 (agent's 
authority to make health care decisions).] 

senff Note. There are varying opinions on what is encoapassed by 
the definition of health care and the corresponding scope of the 
durable power of attorney for health care. The authors of a chapter on 
the durable power of attorney for health care in the 1991 California 
Durable Power of Attorney H~ write as follows: 

In the opinion of some attorneys. the definition of 
health care in CC § 2430 is broad enough to encompass all 
personal care questions. such as location of residence. 
companionship. recreational. hobby. and leisure time 
activities. handling _11. and medical and dental treatment. 
The DPAHC documents drafted by the authors include provisions 
addressing these concerns. although this broad reading of CC 
§ 2430 is a minority view. The prevailing practice is to 
address these issues in a general durable power of attorney. 
not a DPAHC. The authors recognize that it is necessary to 
address these issues in both the DPAHC and the durable power 
of attorney (DPAP). with the agent under the DPAP contracting 
for services and the agent under the DPAHC addressing the 
details of personal care questions (e.g.. choice of one 
skilled nursing facility over another or the decision to 
accept or refuse treatment). The drafting of the documents 
should be coordinated so the responsibilities of the agents 
are clearly delineated and not in conflict with each other. 

Ronca & Woolpert. The Durable Power of Attorney for Hedth Care, 1991 
California Durable Power of Attorney Handbook § 3.1. at 137 (Cal. Cont. 
Ed. Bar). 

The staff has not attempted to resolve this issue. It is Ii 

difficult question of where to draw the line. If additional personal 
care aatters are included in the DPAHC and the exclusivity principle is 
retained. the DPAP would be unduly restricted. We could explicitly 
authorize the DPAHC to cover something in the nature of nonproperty 
personal care decisions. and retain the DPAHC aonopoly only over the 
class of "health care decisions" as defined. Otherwise. we can leave 
the issue to the ingenuity of counsel. since it appears that a due 
regard for the issues involved and proper drafting will provide an 
adequate dual power of attorney. as suggested by the CEB authors. 

§ 2402.150. Health care decision [40641 

2402.150. "Health care decision" means health care decision as 

defined in subdivision (c) of Section 2430. 

-6-

---------------------------------------



-_May 1991 ------------- Revised Staff Draft __ _ 

C~t. Section 2402.150 incorporates the definition provided by 
Section 2430(c). See also Section 2402.130 ("health care" defined). 

§ 2402.190. .ondurable power of attorney [4068] 

2402.190. "Nondurable power of attorney" means a power of 

attorney that is not a durable power of attorney. 

C~t. Section 2402.190 is new. Prior law used a variety of 
terms to describe powers of attorney that were not durable. See, e.g., 
former Sections 2403, 2410( c) , 2512, 2514(a)(2). See also 2402.090 
("durable power of attorney for health care" defined), 2402.210 ("power 
of attorney" defined). 

§ 2402.210. Power of attorney [4070J 

2402.210. (a) "Power of attorney" means a written agency 

agreement or other instrument, however denominated, that is executed by 

a natural person and grants powers to an agent. A power of attorney 

may be durable or nondurable, may grant powers with regard to property 

or health care or both, and may be executed on a statutory or other 

form that satisfies the requirements of this title. 

(b) If a durable power of attorney gives an agent the power to 

exercise voting rights, a prozy given by the agent to another person to 

exercise the voting rights is subject to all the provisions of law 

applicable to that prozy and the proxy is not a power of attorney 

subject to this title. 

C.,ent. Subdivision (a) of Section 2402.210 restates the first 
sentence of former Section 2410(c) without substantive change. "Agent" 
has been substituted for "attorney in fact." See Section 2402.030 
("agent" defined). Where a power of attorney authorizes the agent to 
take action both with respect to property matters and health care 
decisions, the provisions in this title relating to powers of attorney 
for property apply to the extent --that the -power ·of attorney concerns 
property and related matters and the provisions in this title that 
apply to durable powers of attorney for health care apply to the extent 
that the power of attorney relates to health care decisions. For 
relevant statutory forms, see Sections 2475 et seq. (Uniform Statutory 
Form Power of Attorney), 2500 et seq. (Statutory Form Durable Power of 
Attorney for Health Care). 

Subdivision (b) continues former Section 2400.5 without 
substantive change and supersedes the second sentence of former Section 
2410(c). For the rules applicable to proxy voting in business 
corporations, see Corp. Code § 705. For other statutes dealing with 
proxies, see Corp. Code §§ 178, 702, 5069, 5613 7613, 9417, 12405, 
13242; Fin. Code §§ 5701, 5702, 5710, 6005. See also Section 2356(d) 
(proxy under general agency rules). 

See also Sections 2402.030 ("agent" defined), 2402.070 ("durable 
power of attorney" defined), 2402.090 ("durable power of attorney for 
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health care" defined), 2402.190 ("nondurable power of attorney" 
defined) • 

§ 2402.230. Power of attorney for property [40721 

2402.230. "Power of attorney for property" means a power of 

attorney, whether durable or nondurable, other than a durable power of 

attorney for health care. 

Cnpmegt. Section 2402.230 is new. This section provides a 
convenient way to identify durable and nondurable powers of attorney 
that are not durable powers of attorney for health care. See Section 
2402.110 & COlllllent ("durable power of attorney for property" defined). 
See also Sections 2402.090 ("durable power of attorney for health care" 
defined), 2402.110 ("durable power of attorney for property" defined), 
2402.190 ("nondurable power of attorney" defined), 2402.210 ("power of 
attorney" defined). 

§ 2402.250. Principal [40741 

2402.250. "PrinCipal" means a natural person who executes a power 

of attorney. 

eo..ent. Section 2402.250 restates and generalizes former Section 
24l0(d). See Section 2402.210 ("power of attorney" defined). 

§ 2402.290. Springin8 power of attorney [40781 

2402.290. "Springing power of attorney" means a power of attorney 

stating that it becomes effective at a specified future time or on the 

occurrence of a specified event or contingency including, but not 

limited to, the subsequent incapacity of the principal. A springing 

power of attorney may be a durable power of attorney or a nondurable 

power of attorney. 

C!!P!I!ept. Section "2402.290 continues. former "Section 25l4(a)(2) 
without change. See Section 2410.080 (springing power of attorney). 
See also Sections 2402.070 ("durable power of attorney" defined), 
2402.190 ("nondurable power of attorney" defined), 2402.210 ("power of 
attorney" defined), 2402.250 ("principal" defined). 

SteFf Bote. For the sake of consistency, the definition of 
"springing power of attorney" is included here with the other 
definitions, even though it is only used in one other section. 

§ 2402.310. Statutory foI'll durable power of attorney for health care 

[40801 

2402.310. "Statutory form durable power of attorney for health 

care" means a durable power of attorney for health care that satisfies 
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the requirements of Chapter 3 (commencing with Section 2500) of 

Subtitle 4. 

C!!WIeD,t. Section 2402.310 is new. See also Section 2402.090 
("durable power of attorney for health care" defined). 

§ 2402.330. Statutory foI'll power of attorney [4082] 

2402.330. (a) "Statutory form power of attorney" means a power of 

attorney for property that satisfies the requirements of Chapter 2 

(commencing with Section 2475) of Subtitle 4. 

(b) A statutory form power of attorney may also be referred to as 

a "Uniform Statutory Form Power of Attorney". 

C~"Pt. Section 2402.330 is new. See also Section 2402.230 
("power of attorney for property" defined). Subdivision (b) recognizes 
a variant name the fOI"lll JUly take. See Section 2475 (statutory form 
power of attorney). 

St·ff Nota, 
definitions which 
of attorney. but 
awkward. 

This definition is not parallel with the other 
distinguish between property and health care powers 
the variation seems harJllless. and the alternative 

§ 2402.350. Third person [4084] 

2402.350. "Third person" means any pereon, other than the 

principal or agent, Who acts on a request from, contracts with, relies 

on, or otherwise deals with an agent, and includes a person deecribed 

as a third party. 

Cnmpent. Section 2402.350 is a new provision drawn from the 
Missouri Durable Power of Attorney Law. See Mo. Ann. Stat. § 
404.703(10) (Vernon 1990). The reference to a "third party" is 
included for consistency with language used elsewhere, such as the 
statutory form power of attorney. See Sections 2475 & 2476. 

See also Section 2402.030 ("agent" defined), "2402.250 ("principal" 
defined) • 

SUBTITLE 2. POWERS OF ArrORlUY FOR PROPERTY 

Chapter I. General Provisions 

§ 2405.010. Application of subtitle [4100] 

2405.010. Except as otherwise provided by statute, this subtitle 

applies to powers of attorney for property, whether durable or 

nondurable, including statutory form powers of attorney. This subtitle 

does not apply to durable powers of attorney for health care. 
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Ccmment. Section 2405.010 provides the scope of this subti tIe. 
If a section in this subtitle refers to a "power of attorney," it 
applies to both durable and nondurable powers of attorney for 
property. If application is limited, the section will refer to either 
a durable power of attorney or a nondurable power of attorney. See, 
e.g., Sections 2410.030 (requirements for durable power of attorney for 
property), 2410.140 (termination of nondurable power of attorney for 
property). This subtitle applies to statutory form powers of attorney 
aince they are a variety of powers of attorney for property. However, 
this subtitle does not apply to statutory form powers of attorney to 
the extent Chapter 2 (commencing with Section 2475) of Subtitle 4 
provides a special rule. See Section 2480 (general provisions 
applicable to statutory form) & Comment. 

The provisions of this subtitle do not apply to durable powers of 
attorney for health care, which are governed by Subtitle 3 (commencing 
with Section 2430). See also Sections 2500-2508 (statutory form 
durable power of attorney for health care). In this respect, Section 
2405.010 restates the last sentence of former Section 2402(a) without 
substantive change. 

See also Sections 2402.110 ("durable power of attorney for 
property" defined), 2402.090 ("durable power of attorney for health 
care" defined), 2402.190 (''nondurable power of attorney" defined). 

§ 2405.020. Buffom Durable Power of Attorney Act [41011 

2405.020. (a) Sections 2410.030, 2410.040, 2410.060, 2410.080, 

2415.070, 2425.040, and 2425.050 may be cited as the Uniform Durable 

Power of Attorney Act. 

(b) The act shall be applied and construed to effectuate its 

general purpose to make uniform the law with respect to the subject of 

this article among states enacting it. 

(c) If any provision of the act or its application to any person 

or circumstances is held invalid, the invalidity does not affect other 

provisions or applications of the act which can be given effect without 

the invalid provision or application, and to this end the provisions of 

the act are severable. 

Cqgment. Subdivision (a) of Section 2405.020 restates former 
Section 2406 without substantive change. Subdivision (a) has the same 
purpose as the official text of Section 7 of the Uniform Durable Power 
of Attorney Act (1969). 

Subdivision (b) continues former Section 2405 without substantive 
change. 

Subdivision 9c) continues former Section 2407 without substantive 
change. 

-10-



-- May 1991 ------------- Revised Staff Draft __ _ 

§ 2405.030. Form of durable pOWer of attorney after January 1. 1993 

[U02J 

2405.030. Notwithstanding Section 2410.050: 

(a) Except as provided in subdivision (b), on and after January I, 

1993, a printed form of a durable power of attorney may be sold or 

otherwise distributed if it satisfies the requirements of former 

Section 2510.5. 

(b) A printed form of a durable power of attorney printed on or 

after January I, 1986, that is sold or otherwise distributed in this 

state for use by a person who does not have the advice of legal counsel 

shall comply with former Section 2510 or with Section 2410.050. 

(c) A durable power of attorney for property executed on or after 

January I, 1993, using a printed form that complies with subdivision 

(b) of former Section 2400, as originally enacted, or with former 

Section 2510, is as valid as if it had been executed using a printed 

form that complies with Section 2410.050. 

Comaegt. Section 2405.030 supersedes former Section 2510.5. This 
section permits continued use of printed forms that comply with former 
law, specifically former Section 2400 (as enacted by 1981 Cal. Stat. 
ch, 511, § 4) and former Section 2510 (as enacted by 1985 Cal. Stat. 
ch, 403, § 12). Subdivision (c) permits use of the earlier forms after 
January I, 1993, the operative date of Section 2410.050. This section, 
like ita predecessor, former Section 2510.5, avoids the need to discard 
existing printed forms on the operative date of this title. However, 
pursuant to subdivision (b), a form printed on or after January 1, 
1993, may be sold or distributed in this state for use by a person who 
does not have the advice of legal counsel only if the fora satisfies 
the requirements of former Section 2510 or Section 2410.050. Both 
provisions are acceptable because the wording changes are 
nonsubstantive. See Comment to Section 2410.050. 

Chapter 2. Creation, Effect, and Termination of 
Povers of Attorney for Property 

§ 2410.010. Creatiqn of poyer of attorney [4120J 

2410.010. A natural person having the capacity to contract may 

create a power of attorney for property by signing a written instrument 

designating an agent and delegating powers to the agent to act on the 

principal's behalf. 

Cnppept. Section 2410.010 provides the elements essential to 
creation of a power of attorney. The reference to the capacity to 
contract continues the requirement of general agency law in Section 
2296. As a general rule, a power of attorney is not required to be 
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acknowledged, but if the a(ent under the power is expected to handle 
real property matters, acknowledgment is essential. See also Section 
2475 (acknowledgment of Uniform Statutory Form Power of Attorney). 

For provisions concerning the duties and powers of an agent, see 
Sections 2418.010-2421.080. See also Sections 2402.030 ("agent" 
defined), 2402.230 ("power of attorney for property" defined), 2402.250 
("principal" defined). 

§ 2410.020. Permissible purposes [41211 

2410.020. In a power of attorney for property, a principal may 

delegate to an agent general powers to act in a fiduciary capacity on 

the principal's behalf with respect to all lawful subjects and purposes 

or with respect to one or more express subjects or purposes. 

Coment. Section 2410.020 is drawn from the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.710(1) (Vernon 1990). 
This section is consistent with the general agency rules in Sections 
2304 and 2305. 

For provisions concerning the duties and powers of an agent, see 
Sections 2418.010-2421. 080. See also Sections 2402.030 ("agent" 
defined), 2402.230 ("power of attorney for property" defined), 2402.250 
("principal" defined). 

§ 2410.030, Reauirl!l!ents for durable power of attorney for property 

[41221 

2410.030. A durable power of attorney for property is a power of 

attorney by which a prinCipal designates another person as his or her 

agent in writing and the power of attorney contains any of the 

following statements: 

(a) "This power of attorney shall not be affected by subsequent 

incapacity of the principal." 

(b) "This power of attorney shall become effective upon the 

incapacity of the principal." 

(c) Similar words showing 

authority conferred shall 

the intent of the principal that 

be exercisable notwithatanding 

the 

the 

principal's subsequent incapacity or upon the occurrence of the 

principal's incapacity. 

Cnppmt. Section 2410.030 restates former Section 2400 without 
substantive change. "Agent" has been substituted for "attorney in 
fact." See Section 2402.030 ("agent" defined). This section refers to 
a durable power of attorney for property, recognizing that this 
subtitle does not apply to durable powers of attorney for health care. 
See Sections 2405.010 (application of subtitle), 2430-2445 (durable 
powers of attorney for health care). 
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Section 2410.030 is similar to the official text of Section 1 of 
the Uniform Durable Power of Attorney Act (1984), Uniform Probate Code 
Section 5-501 (1990). See Section 2405.020 (construction of provisions 
drawn from uniform acts). The reference in the Uniform Act to the 
principal's "disability" is omitted. Under Section 2410.140, it is the 
principal's incapacity to contract which would otherwise terminate the 
power of attorney. In addition, the phrase "or lapse of time" has not 
been included in the language set forth in subdivision (a) of Section 
2410.030 because it is unnecessary. As a matter of law, unless a 
durable power of attorney states an earlier termination date, it 
remains valid regardless of any lapse of time since its creation. See 
Section 2410.130(a)(1) (termination of power of attorney at end of 
stated term). 

The last clause in subdivision (c) concerning the occurrence of 
the principal's incapaci ty has been added for consistency with the 
language in subdivision (b) which relates to springing powers of 
attorney. 

See also Sections 2402.030 ("agent" defined), 2402.070 ("durable 
power of attorney" defined), 2402.210 ("power of attorney" defined), 
2402.250 ("principal" defined), 2402.290 ("springing power of attorney" 
defined) • 

Shff Note. Since this is the basic prons~on of the Uniform 
Durable Power of Attorney Act, the staff has not altered the wording to 
the extent we norJllally would. For example, "shall be exercisable" in 
subdivision (c) would usually be changed to "JllaY be exercised" or "is 
exercisable." However, one of the drafting ccntprotaises aade in 
preparation of this statute is to preserve language of unifol'lll acts 
where practicable, even though in this case the act has been 
reorganized. See Section 2405.020 for a list of sections that co1llprise 
the Uniform Durable Power of Attorney Act. We imagine that there is 
some benefit in retaining the flavor of the uniform act, if not its 
exact wording and structure, in the context of multistate transactions. 

§ 2410.040. Effect of agent'e acte tmder durable poyer of attorney 

durins prIncipal's ineapacity [41231 

2410.040. All acts done by an agent pursuant to a durable power 

of attorney for property during any period of incapacity of the 

principal have the same effect and inure to the benefit of and bind the 

principal and the principal's successors in interest as if the 

principal had capacity, notwithstanding any incapacity of the principal 

or any uncertainty as to whether the principal is dead or alive. 

Cowent;. Section 2410.040 continues former Section 2401 without 
substantive change, except for the addition of the last clause which is 
drawn from the Missouri Durable Power of Attorney Law. See Mo. Ann. 
Stat. § 404.705(2) (Vernon 1990). "Agent" has been substituted for 
"attorney in fact." See Section 2402.030 ("agent" defined). The 
reference to a "durable power of attorney for property" has been 
substi tuted for the former reference to a "durable power of attorney." 
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Section 2410.040 is similar to the second sentence of the official 
text of Section 2 of the Uniform Durable Power of Attorney Act (1987), 
Uniform Probate Code Section 5-502 (1990). See Section 2405.020 
(construction of provisions drawn from uniform acts). This section 
omi ts the reference to the principal's "disability" found in the 
uniform act. Under Section 2410.140, it is the principal's incapacity 
to contract which would otherwise terminate the power of attorney. 

See also Sections 2402.030 ("agent" defined), 2402.110 ("durable 
power of attorney for property" defined), 2402.250 ("principal" 
defined) • 

§ 2410.050. 

property [41241 

2410.050. 

following: 

Yamin' stat=mt in durable power of attorney for 

(a) This section does not apply to either of the 

(1) A statutory short form power of attorney under Section 2450. 

(2) A statutory form power of attorney that satisfies the 

requirements of the Uniform Statutory Form Power of Attorney Act in 

Chapter 2 (commencing with Section 2475) of Subtitle 4. 

(b) A printed form of a durable power of attorney for property 

that is sold or otherwise distributed in this state for use by a person 

who does not have the advice of legal counsel shall contain, in not 

less than 10-point boldface type or a reasonable equivalent thereof, 

the following warning statement: 

WARNING TO PERSON EXECUTING THIS DOCUMENT 

This is an important legal document. It creates a 
durable power of attorney. Before executing this document, 
you should know these important facts: 

This document may provide the person you designate as 
your agent with broad powers to manage, dispose, sell, and 
convey your real and personal property and to borrow money 
using your property as security for the loan. 

These powers will exist for an indefinite period of time 
unless you limit their duration in this document. These 
powers will continue to exist notwithstanding your subsequent 
disability or incapacity. 

You have the right to revoke or terminate this power of 
attorney. 

If there is anything about this form that you do not 
understand, you should ask a lawyer to explain it to you. 

(c) Nothing in subdivision (b) invalidates any transaction in 

which a third person relied in good faith upon the authority created by 

the durable power of attorney. 
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COIDent. Section 2410.050 restates former Section 2510 without 
substantive change. "Agent" has been substituted for "attorney in 
fact." See Section 2402.030 ("agent" defined). The exclusion of 
durable powers of attorney for health care in the former provision is 
omitted as unnecessary. See Section 2402.110 ("durable power of 
attorney for property" defined), 2402.230 ("power of attorney for 
property" defined). Other provisions prescribe the contents of the 
warning statements for particular types of durable powers of attorney. 
See Sections 2475 (Uniform Statutory Form Power of Attorney), 2433 
(durable power of attorney for health care), 2500 (statutory form 
durable power of attorney for health care). See also Section 2433(a) 
(introductory clause) (printed form of a durable power of attorney for 
health care to provide only authority to make health care decisions). 

Section 2405.030 permits a printed form to be used after January 
1, 1993, if the form complies with prior law. A fol'll printed after 
January 1, 1986, may be sold or otherwise distributed in this state 
only if it complies with the requirements of Section 2410.050 (or its 
predecessor, former Section 2510). See Section 2405.030(b). 

See also Sections 2402.030 ("agent" defined), 2402.110 ("durable 
power of attorney for property" defined), 2402.330 ("statutory form 
power of attorney" defined), 2402.350 ("third person" defined). 

§ 2410.060. Jpmtnatigo of fiduciary in durable power of attorney [4125] 

2410.060. (a) A principal may nominate, by a durable power of 

attorney, a conservator of the person or estate or both, or a guardian 

of the person or estate or both, for consideration by the court if 

protective proceedings for the principal's person or estate are 

thereafter commenced. 

(b) If the protective proceedings are conservatorship proceedings 

in this state. the nomination has the effect provided in Section 1810 

of the Probate Code and the court shall give effect to the most recent 

writing executed in accordance with Section 1810, whether or not such 

writing is a durable power of attorney. 

Comment. Section 2410.060 conti1lues former Section 2402(b) 
without substantive change. This section is drawn from Section 3(b) of 
the Uniform Durable Power of Attorney Act (1979), Uniform Probate Code 
Section 5-503 (1990), but has been revised to make it consistent with 
the general provision for nomination of a conservator in Probate Code 
Section 1810. See Section 2405.020 (construction of provisions drawn 
from uniform acts). The second sentence of Section 3(b) of the Uniform 
Durable Power of Attorney Act (most recent nomination in a durable 
power shall be given effect) is not adopted in California. Thus, the 
principal may make a later nomination in a writing which is not a 
durable power of attorney and, if at that time the principal has 
sufficient capacity to form an intelligent preference (Prob. Code § 
1810), the later nomination will supersede an earlier nomination made 
in a durable power. This is consistent with the purpose and effect of 
Probate Code Section 1810. 
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See also Section 2402.070 <"durable power of attorney" defined), 
2402.250 < "principal" defined). 

StBEf Note. Existing law is not clear to what extent this 
provision applies to durable powers of attorney for health care. 
Subdivision (a) of Civil Code Section 2402 excludes health care powers. 
but subdivision (b). from which draft Section 2410.060 comes. is 
silent. Frolll this one could draw an implication that the nomination 
provision of subdivision (b) applies to both types of durable powers. 

In the case of a conservator. it makes no difference. because this 
section validates any nOllination of a guardian or conservator that 
complies with Probate Code Section 1810. whether in a durable power or 
some other writing. The statutory form durable power of attorney for 
health care provides specifically in paragraph 10 for nollination of a 
conservator of the person. 

May a guardian be nollinated in a durable power of attorney for 
health care? Perhaps this is a trick question. A document drafted as 
a durable power of attorney for health care lIIBy name a guardian and 
that part of the instrument could be considered a durable power of 
attorney for property since it would satisfy all applicable 
requirements. (This would not be true for a printed form. however. 
which may only cover health care decisions.) 

Note that Section 2410.060 does not specifically authorize 
nomination in a nondurable power of attorney. although as a writing 
covered by subdivision (b). the nomination of a conservator of the 
estate would be effective under Section 1810. 

We can conclude that draft Section 2410.060 is not an eXBlIple of 
ideal drafting. The reason it reuins in this form. however. is that 
it is existing law and is part of the Uniform Durable Power of Attorney 
Act. 

I 2410.070. Spr1ng1ng poyer of attorney [4126] 

2410.070. <a) In a springing power of attorney, the principal may 

designate one or more persons who, by a written declaration under 

penalty of perjury, 

specified event or 

have the power to determine conclusively that the 

contingency has occurred. The principal may 

designate the agent or another person to perform this function, either 

alone or jointly with other persons. 

(b) A springing power of attorney containing the designation 

described in subdivision (a) becomes effective when the person or 

persons designated in the power of attorney execute a written 

declaration under penalty of perjury that the specified event or 

contingency has occurred, and any person may act in reliance on the 

written declaration without liability to the prinCipal or to any other 

person, regardless of whether the specified event or contingency has 

actually occurred. 
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(c) This section applies to a power of attorney whether executed 

before, on, or after January 1, 1991, if the power of attorney contains 

the designation described in subdivision (a). 

Cnmm-ent. Section 2410.070 continues former Section 2514(b)-(d) 
without substantive change. "Agent" has been substituted for "attorney 
in fact." See Section 2402.030 ("agent" defined). 

This section is intended to make springing powers of attorney more 
effective by providing a mechanism for conclusively determining that 
the triggering event or contingency has occurred. See Section 2402.290 
("springing power of attorney" defined). Subdivision (a) makes clear 
that the principal may give the agent (or one or more other persons) 
the power to determine by written declaration under penalty of perjury 
that the event or contingency specified in the springing power of 
attorney has occurred so that the power of attorney is effective. This 
section does not apply to or affect springing powers of attorney 
containing different procedures for determining whether the triggering 
event or contingency has occurred. This section applies only where the 
terms of subdivision (a) are satisfied. 

Subdivision (b) makes clear that the written declaration of the 
persons designated in the power of attorney is conclusive, even though 
it msy turn out that the event or contingency did not occur, or that 
circumstances have returned to normal. The purpose of the conclusive 
written declaration is to permit other persons to act in reliance on 
the written declaration without liability. 

A springing power of attorney mayor may not be a durable power of 
attorney. A springing power that takes effect on the occurrence of a 
contingency other than the incapacity of the principal (such as, for 
example, the principal's failure to return from a vacation or business 
trip by a certain date) need not be a durable power of attorney. 
However, a springing power of attorney that takes effect upon the 
subsequent incapacity of the principal is necessarily a durable power 
of attorney, and the other rules concerning durable powers of attorney 
are applicable. See, e.g., Section 2410.030 (durable power of attorney 
for property). 

Subdivision (c) makes clear that this section applies to powers of 
attorney executed before the operative date of this section if they 
contain the designation provided in subdivision (a). 

See also Sections 2402.190 ("nondurable power of attorney" 
defined), 2402.210 ("power of Il.ttorney"definl!d); 2402.250 ("principal" 
defined) • 

Staff Note. As drafted. this section does not apply to durable 
powers of attorney for health care. 

§ 2410.080. Lapse of time [41271 

2410.080. Unless a power of attorney for property states a time 

of termination, the power of attorney is exercisable notwithstanding 

any lapse of time since the execution of the power of attorney. 

Cnmment. Section 2410.080 is the same in substance as the second 
sentence of the Official text of Section 2 of the Uniform Durable Power 
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of Attorney Act (1987), Uniform Probate Code Section 5-502 (1990). See 
Section 2405.020 (construction of provisions drawn froll uniform acts). 
See also Section 2402.230 ("power of attorney for property" defined). 

S 2410.090. Application to principal's property [41281 

2410.090. A power of attorney, whether durable or nondurable, may 

by its terms apply to all or a portion of the real and peraonal 

property of the prinCipal, whether owned by the prinCipal at the time 

of the execution of the power of attorney or thereafter acquired or 

whether located in this state or elsewhere, without the need for a 

description of each item or parcel of property. 

Cnmm. Section 2410.090 continues former Section 2513 without 
substantive change. This section makes clear that a power of attorney 
may by its terms apply to all real property of the principal, including 
after-acquired property, without the need for a specific description of 
the real property to which the power applies. This section is 
consistent with Section 2499 (after-acquired property under statutory 
form power of attorney). 

See also Sections 2402.110 ("durable power of attorney for 
property" defined), 2402.190 ("nondurable power of attorney" defined), 
2402.230 ("power of attorney for property" defined), 2402.250 
("principal" defined). 

§ 2410.110. Variation of duties ..,!OJ liabilities between principal !!!!d 

agent [41291 

2410.110. The principal and the person designated as the agent 

may enter into a written agreement that sets forth their duties and 

liabilities as between themselves and their successors and that expands 

or limits the application of this subtitle, except as provided in 

Section 2421.070. 

CIWmt. Section 2410.110·. is drawn from the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.717(4) (Vernon 1990). 
Section 2421.070 provides certsin absolute limits on actions that may 
be taken by an agent under a power of attorney. 

See also Sections 2402.030 ("agent" defined), 2402.250 
("principal" defined). 

§ 2410.120. ""mer of aodification or termJp.tion by principal [41301 

2410.120. Except as provided by Section 2415.130, as between the 

principal and agent, a power of attorney for property may be modified 

or terminated by the principal as follows: 

(a) In accordance with the terms of the power of attorney. 
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(b) When the principal informs the agent, orally or in writing, 

that the power of attorney is modified or terminated or when and under 

what circumstances it is modified or terminated. 

(c) When the principal's legal representative, with approval of 

the court, informs the agent in writing that the power of attorney is 

modified or terminated or when and under what circumstances it is 

modified or terminated. 

(d) When a written notice of modification or termination of the 

power of attorney is filed by the prinCipal or the principal's legal 

representative for record in the office of the recorder of deeds in the 

ci ty or county of the principal's domicile or, if the principal is a 

nondomiciliary of this state, in the jurisdiction of the agent's 

domicile last known to the prinCipal, or in the jurisdiction where any 

property specifically referred to in the power of attorney is located. 

Ca.ent. Section 2410.120 is drawn from the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.717(1) (Vernon 1990). 
This section provides that a power of attorney terminates on the date 
provided in the instrument or on the oral or written advice to the 
agent that the agent's powers are terminated. An agent can be simply 
fired as with any other employee or agent or the agent can be told that 
his or her authority has been changed, and no writing is required. To 
deal with the situation where the agent cannot be found for the 
communication, subdivision (d) provides for filing a notice of 
modification or termination with the recorder. The language is drafted 
in general terms since it is intended to apply to California recorders 
as well as similar officials in other jurisdictions. The act of 
recording imposes constructive knowledge on the agent for all documents 
recorded by the principal that relate to the power and for knowing 
whether the principal is alive. This corresponds with the duty of 
sgents to keep in contact with their principal. See Section 2418.070. 
For other events that terminate a power of attorney, see Sections 
2410.130, 2410.140. For events that terminate the authority of an 
agent, see Sections 2415.090, 2415.100. 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
attorney for property" defined), 2402.250 ("principal" defined). 

§ 2410.130. Termination of power of attorney for property [41311 

2410.130. (a) Except as provided in Section 2415.130 and subject 

to subdivision (b), a power of attorney for property, whether durable 

or nondurable, is terminated by any of the following events: 

(1) Expiration of the term of the power of attorney, except as 

provided in Section 2415.080. 

(2) Extinction of the subject or fulfillment of the purpose of the 

power of attorney. 
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(3) Revocation of the power of attorney by the principal. 

(4) Death of the principal. 

(5) Death, renunciation, incapacity, or other disqualification of 

all agents designated in the power of attorney. 

(b) An agent or third person who does not have notice of an event 

that terminates the power of attorney or the authority of an agent is 

protected from liability as provided in Chapter 4 (commencing with 

Section 2425.010). 

eowent. Section 2410.130 is drawn from the general agency rules 
provided in Sections 2355 and 2356. See Section 2360 (Sections 2355 & 
2356 inapplicable to powers of attorney). This section continues the 
substance of former law as to termination of powers of attorney. For a 
special rule as to termination of nondurable powera of attorney for 
property, see Section 2410.140. 

The firat clause of subdivision (a) recognizes the special rule 
applicable to a power of attorney coupled with an interest provided in 
Section 2415.130. Subdivision (a)(l) is the same as Section 2355(a), 
with the exception of the special case where a principal is missing or 
held captive in a foreign country as provided in Section 2415.080. 
Subdivision (a)(2) is the same as Section 2355(b), but the reference to 
fulfillment of the purpose of the power of attorney is new. 
Subdivision (a)(3) is the same as Section 2356(a)(1). Subdivision 
(a)(4) is the same as Section 2356(a)(2). Subdivision (a)(5) is 
generalized from Section 2355(c)-(f). See Section 2415.090 
(termination of agent's authority). 

Subdivision (b) preserves the substance of the introductory clause 
of Section 2355 and Section 2356(b) that protect persons without notice 
of events that terminate an agency. 

See also Sections 2402.030 ("agent" defined), 2402.110 ("durable 
power of attorney for property" defined), 2402.190 ("nondurable power 
of attorney" defined). 2402.230 ("power of attorney for property" 
defined), 2402.350 ("third person" defined). 

I 2410.140. Teraination of pondurable poyer of attorney for property 

(4132) 

2410.140. (a) Except as provided in Section 2415.130 and subject 

to subdivision (b). a nondurable power of attorney for property is 

terminated by the incapacity of the principal to contract. 

(b) An agent or third person who does not have notice of the 

incapacity of the principal in the case of a nondurable power of 

attorney for property is protected from liability as provided in 

Chapter 4 (commencing with Section 2425.010). 

Comaent. Subdivision (a) of Section 2410.140 restates the general 
agency rule in Section 2356(a)(3) without substantive change. The 
first clause of subdivision (a) recognizes the special rule applicable 
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to a power of attorney coupled with an interest provided in Section 
2415.130. For other events that terminate a nondurable power of 
attorney for property, see Section 2410.130. 

Subdivision (b) preserves the substance of the introductory clause 
of Section 2355 and Section 2356(b) that protect persons without notice 
of events that terminate an agency. 

See also Sections 2402.030 ("agent" defined), 2402.110 ("durable 
power of attorney for property" defined), 2402.190 ("nondurable power 
of attorney" defined), 2402.230 ("power of attorney for property" 
defined), 2402.350 ("third person" defined). 

St.aLf Note. As noted. this section pressrves the rule that a 
nondurable power of attorney terminates upon the incapacity of the 
principal. This sounds good as a general rule. but can be difficult to 
apply in cases where the capacity of the principal is in doubt or 
subject to variation. It also operates harshly. since. in theory 
anyway. a temporary incapacity of the principal would wipe out any 
nondurable power of attorney. even though the principal could execute 
the same power aLter restoration to capacity. Perhaps it is not worth 
dealing with. but the CoI111lJi.ssion may wish to consider an alternative 
approach. such as the following from the Missouri Durable Power of 
Attorney Law (Mo. Ann. Stat. § 404.714(6) (Vernon 1990»: 

6. The authority of an agent. under a power of attorney 
that is not durable. is suspended during any period that the 
principal is disabled or incapacitated to the extent that the 
principal is unable to receive or evaluate information or to 
cOmalnicate decisions with respect to the subject of the 
power of attorney; and an agent exercising authority under a 
power of attorney that is not durable shall not act in the 
principal's behalf during any period that the agent MOWS the 
principal is so disabled or incapacitated. 

§ 2410.150. Certified copy of power of attorney [41331 

2410.150. (a) A certified copy of a power of attorney for 

property has the same force and effect as a power of attorney bearing 

the signature of the principal. 

(b) A copy of a power of attorney for property may be certified by 

an official of a state or of a political subdivision of a state who is 

authorized to make certifications. The certification shall state that 

the certifying officisl has examined an original power of attorney and 

the copy and that the copy is a true and correct copy of the original 

power of attorney. 

Cgmment. Section 2410.150 is drawn from Minnesota law. See Minn. 
Stat. Ann. § 523.06 (West Supp. 1990). This section facilitates use of 
a power of attorney executed in this state as well as powers of 
attorney executed in other states. See also Sections 2402.230 ("power 
of attorney for property" defined), 2402.250 ("principal" defined). 
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Chapter 3. Agents Under Powers of Attorney for Property 

Article 1. Agents 

§ 2415.010. Qualifications of agent [4140] 

2415.010. Any person having the capacity to contract may be 

designated as an agent under a power of attorney for property. 

COWent. Section 241S.0l0 supersedes the last part of Section 
2296 ("any person may be an agent") to the extent that it applied to 
agents under powers of attorney. 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
at torney for property" defined), 2402. 2S0 ("principal" defined). 

Staff .ote. Although durable powers of attorney are analogized to 
conservatorships of the estate, this section would s_ to provide a 
broader class of potential agents than could be appointed conservator 
of the principal's estate. The staff considered suggesting a rule that 
any person who is qualified to be appointed as a conservator of the 
estate of the principal would be qualified to be an agent. But this 
rule would probably result in undue restrictions on the types of 
entities that could serve as agents. There is 80_ appeal to the 
notion that only fiduciary-type artificial persons should serve as 
agents under durable powers of attorney, this has not apparently been 
the law in California, and would be overly restrictive in the case of 
nondurable powers. On the other hand, it is reported that 
"Cp]ractically speaking, the principal lilly be unable to find an 
institution that is willing to serve as an agent" under a durable power 
of attorney for property. See Montgo_ry & Wright, Durable Powers of 
Attorney for Property Management, 1991 California Durable Power of 
Attorney Handbook § 2.46, at 56 (Cal. Cont. Ed. Bar). 

§ 2415.020, Bffect of design.tit!!! !Dl!IUIllified pereon as agent [4141] 

241S.020. The designation of a person not qualified to act as an 

agent under a power of attorney for property subjects the person to 

removal as agent, but does not affect the immunities of third persons 

nor relieve the unqualified person of any applicable duties to· the 

principal or the principal's successors. 

C~ent. Section 2415.020 is drswn from the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.707(4) (Vernon 1990). 
For provisions governing immunities of third persons, see Section 
2425.010 et seq. 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
attorney for _J property" defined), 2402.250 ("principal" defined), 
2402.350 ("third person" defined). 

§ 2415.030, Nnltiple agente [4142] 

2415.030. (a) A principal may designate more than one agent in 

one or more powers of attorney for property and may provide that the 
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authori ty conferred on two or more agents shall or may be exercised 

either jointly or severally or in a manner, with the priority and with 

respect to particular aubjects, provided in the power of attorney. 

(b) Unless otherwise provided in the power of attorney: 

(1) A power vested in two or more agents may only be exercised by 

their unanimous action. 

(2) If a vacancy occurs in the position of a co-agent, the 

remaining co-agent or co-agents may exercise the powers under the power 

of attorney as if they are the only agents. 

(3) If a co-agent is unavailable to perform the duties of the 

co-agent because of absence, illness, or other temporary incapacity, 

the remaining co-agent or co-agents may act under the power of 

attorney, as if they are the only agents, Where necessary to accomplish 

the purposes of the power of attorney or to avoid irreparable injury to 

the principal's property. 

(c) A co-agent need not indicate his or her capacity as a co-agent 

agent when dealing with third persons. 

(d) A co-agent is not liable for the actions of other co-agents. 

Ca.um.t. Subdivision (a) of Section 2415.030 is drawn from the 
Missouri Durable Power of Attorney Law. See Mo. Ann. Stat. § 
404.707(1) (Vernon 1990). The default rule requiring unanimous action 
in subdivision (b)(l) is the same in substance as the rule applicable 
under the statutory form power of attorney. See Section 2475. 
Subdivision (b) is comparable to the rules applicable to multiple 
trustees under Probate Code Sections 15620-15622. Subdivision (c) is 
included for consistency with Section 2415.040(c) (capacity of 
successor agent). Subdivision (d) is comparable to the general rule as 
to cotrustees in Probate Code Section l6402(a). 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
attorney for property" defined), 2402.250 ("principal" defined). 

Staff Note. As to subdivision (d), the Trust Law provides a~ lot 
BIOre detail, making the general rule subject to exceptions where the 
co trustee has participated in a breach, illlproperly delegated 
adIJIinistration of the trust, approved, concealed, or acquiesced in the 
breach, negligently enabled the breach, or neglected to take reasonable 
steps to reaedy the breach. We have chosen just to state the general 
rule in this section. Should BIOre detail be added? 

§ 2415,040. Successor &Bents [41431 

2415.040. (a) The principal in a power of attorney· for property 

may designate one or more qualified persons as successor agents to 

exercise the authority granted in the power of attorney in the order 

designated in the authority of a prior designated agent terminates. 
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(b) The principal in a power of attorney may revocably grant a 

power to another person, designated by name, by office, or by function, 

including the initial and any successor agent, to revocably designate 

at any time one or more successor agents. 

(c) A successor agent need not indicate his or her capacity as a 

successor agent when dealing with third persons. 

(d) A successor agent is not liable for the actions of the 

predecessor agent. 

Ca.ent. Section 2415.040 is drawn in part from the Missouri 
Durable Power of Attorney Law. See Mo. Ann. Stat. § 404.723(2)-(3) 
(Vernon 1990). For events that terminate the authority of an agent, 
see Section 2415.090. Subdivision (d) is comparable to the general 
rule as to successor trustees in Probate Code Section l6403(a). 

A successor agent is the same as an original agent under this 
title. See Section 2402.030(b) ("agent" includes successor or 
alternate agent). See also Sections 2402.110 ("durable power of 
attorney for property" defined), 2402.190 ("nondurable power of 
attorney" defined), 2402.230 ("power of attorney for property" 
defined), 2402.250 ("principal" defined). 

Sh'f Note. As to subdivision (d), the Trust Law provides more 
detail, making the general rule subject to exceptions where the 
successor knowingly permits the breach to continue, neglects to take 
steps to cOllp8l delivery Erom the predecessor, or neglects to take 
reasonable steps to remedy the breach. We have chosen just to state 
the general rule in this section as in the previous section. Should 
more detail be added? 

'2415.050. COMJ)BI1Bation of agent [41441 

2415.050. Subject to the power of attorney and any separate 

agreement, an agent is entitled to reasonable compensation for services 

rendered to the principal as agent and to reimbursement for reasonable 

expenses. incurred. as a result oLacting as agent. 

Cqpp,nt. Section 2415.050 is drawn from the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.725 (Vernon 1990). 
This provision is comparable to Probate Code Sections 15681 (trustee's 
compensation) and l5684(a) (reimbursement for trustee's expenses). In 
many situations a relative acting as an agent under a durable power of 
attorney expects to act for the principal as an accommodation. 
Normally, while the principal is not disabled, such service will be 
infrequent and will not involve substantial time. However, with the 
prospect that if the principal becomes disabled or incapacitated, 
substantial time, effort, and expense may be required of the agent and 
any successor agents extending over a long period of time, compensation 
may be important. A definite understanding regarding cOIIPensation may 
be included in the power of attorney or in a separate agreement. 
Reimbursement of expenses would be expected to include the cost of 
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bookkeeping, tax, and legal services incurred by the agent in 
performing duties on the principal's behalf. It would also include the 
cost of preparing an accounting and any travel or personal expense 
incurred by the agent. 

See Section 2418.020(b) (effect of compensation on standsrd of 
care). See also Sections 2402.030 ("agent" defined), 2402.210 ("power 
of attorney" defined), 2402.250 ("principal" defined). 

St«ff Note. This section may be a departure from the expectations 
of some authorities. For example, the CEB Handbook. contains the 
following: 

An agent rarely receives compensation, probably because 
family members and close ftuaily friends are usually 
appointed. Unless the document specifically authorizes 
compensation, the agent should never presume to use the 
principal's assets for compensation, because this could be 
construed to fall within the self-dealing prohibitions of 
Prob C § 16004. 

Montgomery 
/'Ianagement, 
at 58 (Cal. 

& Wright, Durable Powers of Attorney for Property 
1991 California Durable Power of Attorney Handbook. § 2.51, 
Cont. Ed. Bar). 

§ 2415.060. Delegation of ARent's authority [41451 

2415.060. (a) An agent from time to time may revocably delegate 

any or all of the powers granted in a power of attorney for property, 

whether durable or nondurable, to one or more qualified persons, 

subject to any directions or limitations of the principal expressed in 

the power of attorney, but the agent malting the delegation remains 

responsible to the principal for the exercise or nonexercise of the 

powers delegated. 

(b) A delegated agent need not indicate the agent's capacity as a 

delegated agent. 

Cowent;. Section 2415.060 is drawn from the /'Iissouri Durable 
Power of Attorney Law. See /'10. Ann. Stat. § 404.723(1), (3) (Vernon 
1990). This section is consistent with parts of the general agency 
rules on delegation in Section 2349, but permits a broader delegation 
than the general agency rules. Delegation under this section may be 
particularly useful under a durable power of attorney where the 
principal is incapacitated and the agent needs to delegate authority 
under the power during a planned absence. However, the delegating 
agent remains responsible for the acts of subagents. If the principal 
is available and not incapacitated, the agent is expected to consult 
about any delegation. See Section 2418.070 (consultation with 
principal) • 

See also Sections 2402.030 ("agent" defined), 2402.110 ("durable 
power of attorney for property" defined), 2402.190 ("nondurable power 
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of attorney" defined). 2402.230 ("power of attorney for property" 
defined). 2402.250 ("principal" defined). 

StliEf 'Ot;e. The Trust Law takes a different approach to the 
liability of a trustee to beneficiaries for acts of agents e~loyed by 
the trustee. Probate Code Section 16401 provides in soas detail that a 
trustee is not liable unless the breach has occurred where the trustee 
has the power to direct the act of the agent, where the trustee made an 
improper delegation, where reasonable care was not used in selecting 
the agent, where supervision of the agent was improper, where the 
trustee concealed the acts of the agent, or where the trustee neglects 
to take reasonable steps to compel redress of the agent's wrongs. If 
desired, we could adapt this sort of approach to this law. But we 
wonder if such formal rules are suited to powers of attorney. Perhaps 
powers of attorney have become more formal and extensive. and need to 
be treated BIOre like trusts. 

§ 2415.070. Relation of Alent to court-appointed fiduciarr [4146] 

2415.070. (a) If, following execution of a durable power of 

attorney for property, a court of the principal's domicile appoints a 

conservator of the estate, guardian of the estate, or other fiduciary 

charged with the management of all of the principal's property or all 

of the principal's property except specified exclusions, the sgent is 

accountable to the fiduciary as well as to the principal. Except as 

provided in subdivision (b), the fiduciary has the same power to revoke 

or amend the durable power of attorney that the principal would have 

had if he or she were not incapacitated. 

(b) If a conservator is appointed by a court of this state, the 

conservator can revoke or amend the durable power of attorney for 

property only if the court in which the conservatorship proceeding is 

pending has first made an order authorizing or requiring the fiduciary 

to revoke or amend the durable power of attorney and the revocation or 

amendment is in accord with the order. 

Cowent. Section 2415.070 continues former Section 2402(a) 
without substantive change. "Agent" hss been substituted for "attorney 
in fact." See Section 2402.030 ("agent" defined). 

Subdivision (a) is substantially the same as the Official text of 
Section 3(a) of the Uniform Durable Power of Attorney Act (1979), 
Uniform Probate Code Section 5-503(a) (1990), with several changes. 
"Conservator of the estate" has been substituted for "conservator." 
This change is consistent with the concept of the Uniform Act that the 
fiduciary to whom the agent under a durable power is accountable and 
who lillY revoke or amend the durable power includes only a fiduciary 
charged with the management of the principal's estate and does not 
include a person appointed only to exercise protective supervision over 
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the person of the principal. See Unif. Durable Power of Attorney Act § 
3 comment (1979); Unif. Prob. Code § 5-503 comment (1990). The 
reference in the Uniform Act to the principal's "disability" is not 
included. This omission conforms Section 2415.070 to other provisions 
of this subtitle. The authority of the fiduciary to revoke or amend is 
the same as that provided by the official text of Section 3(a) of the 
Uniform Durable Power of Attorney Act, except for the requirement in 
subdivision (b) of prior court authorization for a California 
conservator to revoke or amend the power. 

The exclusion of durable powers of attorney for health care from 
the coverage of this provision in former Section 2402(a) is omitted 
because it is unnecessary. This subtitle applies only to powers of 
attorney for property. See Section 2405.010 (application of SUbtitle). 

See also Sections 2402.030 ("agent" defined), 2402.110 ("durable 
power of attorney for property" defined), 2402.250 ("principal" 
defined) . 

§ 2415.080. Agent's authori ty when principal missing or held captive 

in foreim country [41471 

2415.080. (a) If the principal is not available to communicate in 

person with the agent either because (1) the principal is missing under 

such circumstances that it is not known whether the principal is alive 

or dead or (2) the principal is captured, interned, besieged, or held 

hostage or prisoner in a foreign country, then the authority of an 

agent under a power of attorney for property, whether durable or 

nondurable, continues and is not terminated. 

(b) The agent may continue to exercise the authority conferred by 

the power of attorney as provided in subdivision (a) until the 

principal returns, is publicly declared dead by a domestic or foreign 

governmental agency, or is presumed dead pursuant to Section 667 of the 

Evidence Code or a similar law of the place of the principal's last 

known domicile. 

(c) The agent's authority continues as provided in this section 

notwithatanding a termination date in the power of attorney. 

(d) This section does not apply in the case of a power of attorney 

executed by an absentee that is governed by Section 3720 of the Probate 

Code. 

Cowent. Section 2415.080 is drawn from the Missouri Durable 
Power of Attorney Law. See 1'10. Ann. Stat. § 404.714(3) (Vernon 1990). 
This section provides for a continuation of the agent's powers when the 
agent cannot communicate with the prinCipal because the principal's 
whereabouts is unknown or the principal is being held against his or 
her will in a foreign country 
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As provided in subdivision (c), the agent's authority continues 
under this section notwithstanding an earlier termination date set out 
in the power of attorney. Of course, if the purpose of the power of 
attorney has been fulfilled, this section would not have any effect. 

See also Sections 2402.030 ("agent" defined), 2402.070 ("durable 
power of attorney" defined), 2402.190 ("nondurable power of attorney" 
defined), 2402.210 ("power of attorney" defined), 2402.250 ("principal" 
defined) • 

St,ff Note. This section could have even broader effect and make 
springing powers of attorney that are contingent on incapacity come 
into force when the principal is missing, unless the power provides 
otherwise. 

We have left Probate Code Section 3720 pertaining to powers of 
attorney executed by federal "absentees" where it is, located with 
other provisions concerning management of property of absentees. 
Section 3720 could be moved to this part of the draft statute. It 
provides: 

3720. If an absentee executed a power of attorney that 
expires during the period that occasions absentee status, the 
power of attorney continues in full force and effect until 30 
days after the absentee status is terainated. Any person who 
acts in reliance upon the power of attorney when accompanied 
by a copy of a certificate of missing status is not liable 
for relying and acting upon the power of attorney. 

§ 2415.090. Tel'llination of agent's authority [41481 

2415.090. (a) Except as provided in Section 2415.130 and subject 

to subdivision (b), the authority of an agent under a power of attorney 

for property, whether durable or nondurable, is terminated by any of 

the following events: 

(1) Termination of the power of attorney. 

(2) Renunciation by the agent. 

(3) Incapacity of the agent. 

(4) Removal of the agent by the principal or by court order. 

(5) Death of the agent. 

(b) An agent or third person who does not have notice of an event 

that terminates the power of attorney or the authority of an agent is 

protected from liability as provided in Chapter 4 (coDmencing with 

Section 2425.010). 

C",......t. Section 2415.090 is drawn in part from the general 
agency rules provided in Section 2355. See Section 2360 (Section 2355 
inapplicable to powers of attorney). This section thus continues the 
substance of former law as to termination of the authority of agents 
under powers of attorney. 
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The first clause in subdivision (a) recognizes the apecial rule 
applicable to a power of attorney coupled with an interest as provided 
in Section 2415.130. Subdivision (a) (1) provides that the authority of 
an agent necessarily ceases when the underlying power of attorney is 
terminated. See Section 2410.130 (termination of power of attorney for 
property). In a case where the principal is missing or held captive in 
a foreign country, the agent's authority does not terminate, as 
provided in Section 2415.080. Subdivision (a)(2) is the same as 
Section 2355(b), but the reference to fulfillment of the purpose of the 
power of attorney is new. Subdivision (a)(3) is the same as Section 
2355(e). Subdivision (a)(5) is the same as Section 2355(c). 

Subdivision (b) preserves the sUbstance of the introductory clause 
of Section 2355 and Section 2356(b) that protect persons without notice 
of events that terminate an agency. 

See also Sections 2402.030 ("agent" defined), 2402.110 ("durable 
power of attorney for property" defined), 2402.190 ("nondurable power 
of attorney" defined), 2402.230 ("power of attorney for property" 
defined), 2402.350 ("third person" defined). 

§ 2415.100. Bffect of dissolutigp or fDBYJ,ept [41491 

2415.100. 

otherwise: 

Unless the power of attorney expressly provides 

(a) If, after executing a power of attorney for property, the 

principal's marriage is dissolved or annulled, the dissolution or 

annulment revokes any designation of the former spouse as an agent for 

the principal. I f the agent's authority is terminated solely by this 

SUbdivision, it is revived by the prinCipal's remarriage to the agent. 

(b) In a case where the principal has become an absentee as 

defined in Section 1403 of the Probate Code, if, after executing a 

power of attorney for property, the principal's marriage to the agent 

is dissolved or annulled, or the judicial or legal separation of the 

principal and agent is declared, or the agent cODlDences an action for 

such reHef, the agent's authority·· fstermlnated • If the agent's 

authority is terminated solely by this subdivision, it is revived by 

the principal's remarriage to or reconciliation with the agent. 

C!!""'!!t. Subdivision (a) of Section 2415.100 is generalized from 
Section 2437(e) (revocation of durable power of attorney for health 
care on dissolution or annulment) and part of former subdivision (f) of 
Section 2355 (revocation in case federal absentee). The policy of 
subdivision (a) is comparable to Probate Code Section 6122 (revocation 
of provisions in will after dissolution or annulment). 

Subdivision (b) continues part of former subdivision (f) of 
Section 2355 relating to the effect of a separation and filing a 
petition for dissolution or annulment in the case of federal 
absentees. The reference to contrary provisions "in writing" is 
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omitted becauae it is unnecessary; powers of attorney are always 
required to be in writing. See Section 2402.210 ("power of attorney" 
defined). 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
attorney for property" defined), 2402.250 ("principal" defined). 

Stiff Note. Mlssouri law follaws the federal absentee policy and 
terminates an agent's authority on "the filing of any action for 
divorce or dissolution of the marriage of the principal and the 
principal's agent who were married to each other at or subsequent to 
the ti_ the power of attorney was created, unless the power of 
attorney provides otherwise." See Mo. Ann. Stat. § 404. 717(a)(6) 
(Vernon 1990). 

It should also be noted that this section applies both to durable 
and nondurable pawers of attorney for property. Strictly speding. a 
nondurable pawer of attorney need not be ter.1nated by operation of law 
on dissolution. since the principal may ter.1nate the pawer of attorney 
by tding appropriate action. Even if the statute provides for 
ter.1nation on dissolution. it would be prudent for the principal to 
tall:e sa.e action to ma1te sure third persons are aware of the 
dissolution. 

, 2415.110. Succe8lion fo11oyinr; temiuation of Ment 's ambnrity 

(4150) 

2415.110. Where the authority of an agent under a power of 

attorney for property ia terminated but the power of attorney ia not 

terminated, if the power of attorney designates a succeseor agent or 

prescribes a procedure for designating a successor agent, then the 

authority provided in the power of attorney extends to and vests in the 

successor agent in place of the agent whose authority was terminated. 

Cowegt. Section 2415.110 ia drawn from the Miasouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.717(2) (Vernon 1990). 
See Section 2415.040 (successor agents). 

See also Sections 2402.030 ("agent" defined) ,. 2402.230 ("power of 
attorney for property'" defined)." ..... 

'2415.120, Megt's duties and powers on tendp.tion of authority 

[41511 

2415.120. (a) Subject to the order of a court having jurisdiction 

of the agent or the prinCipal's property, on termination of the agent's 

authority, the agent shall promptly deliver possession or control of 

the principal's property as follows: 

(1) To a qualified successor agent, if any. 

(2) If there is no qualified successor agent, to the principal or 

as directed by the principal, if the principal is not incapacitated. 
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(3) In the case of a nondurable power of attorney for property 

where the principal has become incapacitated, to the principal's 

conservator of the estate, guardian of the estate, or other fiduciary 

charged with management of the property in question, or as directed by 

the fiduciary. 

(4) In the case of the death of the principal, to the prinCipal's 

personal representative, if any, or the principal's successors. 

(b) On termination of an agent's authority, the agent shall 

deliver copies of any records relating to transactions undertaken on 

the principal's behalf that are requested by the person to whom 

possession or control of the property is delivered. 

(c) The agent has the powers reasonably necessary under the 

circumstances to perform the duties provided by this section. 

CoIaegt. Section 2415.120 is new. The rules concerning duties on 
termination of the agent's authority are drawn in part from Probate 
Code Section 15644 (delivery of property by former trustee upon 
occurrence of vacancy) and from the Missouri Durable Power of Attorney 
Law. See Mo. Ann. Stat. § 404.714(9) (Vernon 1990). For other rules 
concerning the agent's relation with court-appointed fiduciaries under 
a durable power of attorney, see Section 2415.070. 

See also Sections 2402.030 ("agent" defined), 2402.110 ("durable 
power of attorney for property" defined), 2402.190 ("nondurable power 
of attorney" defined), 2402.250 ("principal" defined). 

!i 2415.130. Pgwer coupled nth an interest [41521 

2415.130. To the extent that the power of an agent is coupled 

with an interest in the subject of the power of attorney for property, 

the agent's authority is not terminated by the incapacity or death of 

the principal or by the revocation of the power of attorney, attempted 

removal of the agent, or the digsolutlon ·or annulment of the agent's 

marriage with the principal. 

Ca.umt. Section 2415.130 continues the special rule concerning 
powers coupled with interests provided in Section 2356(a). This 
section provides an exception to Sections 2410.130 (termination of 
power of attorney for property), 2415.090 (termination of authority of 
agent), and 2415.100 (effect of dissolution or annulment). 

See also 2402.030 ("agent" defined), 2402.230 ("power of attorney 
for property" defined), 2402.250 ("principal" defined). 

Article 2. Dnties of Agents 
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§ 2418.010. When duties c ......... e [4160] 

2418.010. (a) Except as provided in subdivision (c), a person who 

is designated aa an agent under a power of attorney, whether durable or 

nondurable, has no duty to exercise the authority conferred in the 

power of attorney, regardless of whether the principal has become 

incapacitated, ia missing, or is otherwise unable to act. 

(b) Acting for the principal in one or more transactions does not 

obligate an agent to act for the principal in subsequent transactions. 

(c) If an agent under a power of attorney has agreed expressly in 

writing to act for the principal in specified circumstances, the agent 

has a duty to act when the circumstances occur. The agreeJllent to act 

on behalf of the principal is enforceable againat the agent as a 

fiduciary wi thout regard to whether there is any consideration to 

support a contractual obligation to do so. 

Cowent. Section 2418.010 is drawn from the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.705(4) (Vernon 1990). 
Subdivision (a) makes clear that being named as an agent under a 
durable or nondurable power of attorney imposes no duty on the named 
person to act. This is true even if the agent knows of the designation 
and has received the power of attorney. A duty to act under this 
subtitle only arises by reason of an express agreement in writing, as 
provided in subdivision (c). Reliance is not sufficient to impose a 
legal duty to act, as provided in subdivision (b). This section 
recognizes that many powers of attorney are given and accepted as a 
gratuitous accommodation for the principal by the agent. The principal 
wants someone to have the ability to act if something needs to be done, 
but rarely would the principal expect to impose a duty to act on a 
friend or family member if the agent chooses not to do so. 
Consequently, unless the agent has agreed to act, accepting a power of 
attorney designation imposes no duty to act and the named person may 
even renounce the designation. The person named as agent may also 
merely wait until the situation arises and then determine whether to 
act •. __ The .person...lllllY .refuse _to-.act_be.cause . .of _personal inconvenience at 
the time of becoming involved, or for any other reason, and is' not 
required to justify a decision not to act. The person named as agent 
may believe that there are others in a better position to act for the 
principal or that the situation really warrants appointment of a 
court-supervised guardian or conservator. However, once the agent 
undertakes to act under the power of attorney, the transaction is 
governed by the duties imposed in the law to act as a fiduciary. 

See also Sections 2402.030 ("agent" defined), 2402.110 ("durable 
power of attorney for property" defined), 2402.190 ("nondurable power 
of attorney" defined), 2402.250 ("principal" defined). 

§ 2418.020. Standard of care Mil liability for losses [41611 

2418.020. Subject to a provision in the power of attorney or in a 

separate agreement between the principal and agent: 
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(a) Except as provided in subdivisions (b) and (c), in dealing 

with property of the principal, the agent shall observe the standard of 

care that would be observed by a prudent person dealing with property 

of another and is not limited by any other statute restricting 

investments by fiduciaries. 

(b) If an agent is not compensated, the agent is not liable for 

losses to the principal's property unless the losses result from the 

agent's bad faith, intentional wrongdoing, or gross negligence. 

(c) An agent who has special skills or expertise or was designated 

as an agent on the basis of representations of special skills or 

expertise shall observe the standard of care that would be observed by 

others with the similar skills or expertise. 

ec.ent. Section 2418.020 is a new provision. The introductory 
clause recognizes that the standard of care is subject to variation in 
the power of attorney or by agreement between the principal and agent. 
This provision is drawn from the Missouri Durable Power of Attorney 
Law. See Mo. Ann. Stat. § 404.714(1) (Vernon 1990). 

Subdivisions (a) and (b) are drawn from the standard applicable to 
custodians under Probate Code Section 39l2(b) in the California Uniform 
Transfers to Minors Act. See also Section 2415.050 (compensation of 
agents). The prudent person standard in subdivision (a) is generally 
consistent with the standard applicable under general agency law. See 
Restatement (Second) of Agency § 379 (1958). 

Subdivision (c) is consistent with the general rule concerning 
expert fiduciaries stated in the cases. See the discussions in Estate 
of Collins, 72 Cal. App. 3d 663, 673, 139 Cal. Rptr. 644 (1977); 
Coberly v. Superior Court, 231 Cal. App. 2d 685, 689, 42 Cal. Rptr. 64 
(1965); Estate of Beach, 15 Cal. 3d 623, 635, 542 P.2d 994, 125 Cal. 
Rptr. 570 (1975) (bank as executor); see also Section 2418.100 (agent's 
duty to use special skills); Comment to Prob. Code § 2401 (standard of 
care applicable to professional guardian or conservator of estate); 
Comment to Prob. Code § 3912 (standard of care applicable to 
professional fiduciary acting as custodian under Cslifornia Uniform 
Transfers to Kinors Act) ;Coilment to Prob; Code § 16040 (standsrd of 
care applicsble to expert trustee). 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
attorney for property" defined), 2402.250 ("principal" defined). 

§ 2418.030. Duty of loyalty [41621 

2418.030. When acting under a power of attorney for property, the 

agent has a duty to act [solely] in the interest of the principal. 

Cnpmept. Section 2418.030 restates the substance of part of 
Section 2322(c) which formerly applied to powers of attorney. The duty 
of loyalty is also consistent with Section 2306 (agent not to defraud 
principal). Unlike Section 2322(c), Section 2418.030 is stated as an 
affirmative duty, rather than a prohibition against violation of a duty 
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applicable to trustees under Probate Code Section 16002. The duty of 
loyalty of an agent to the principal is subject to the limitations in 
Section 2418.010 relating to ComBencement of the duties of an agent 
under a power of attorney. 

See also Sections 2402.030 ("agent" defined). 2402.230 ("power of 
attorney for property" defined). 2402.250 ("principal" defined). 

Steff Bote. lie beHeve that this section is WlreaHstic. but it 
is continued here for now since it appears to be existing law. At a 
III1ni.... the word "solely" should probably be deleted. Missouri law 
provides that the agent is "under a duty to act in the interest of the 
principal and to avoid confHcts oE interest that iapair the ability 

so to act." See Mo. Ann. Stat. § fOf.714(1) (Vernon 1990). 
Consider the following provision froa Illinois law: 

An agent who acts with due care for the benefit of the 
principal shall not be Hable or Halted _rely because the 
agent also benefits froa the act. has individual or 
conflicting interests in relation to the property. care or 
affairs of the principal or acts in a different IlaJUler with 
respect to the agency and the agent's individual interests. 

Ill. Ann. Stat. ch, ll~ , 802-7 (Salth-Hurd Supp. 1990). 

§ 2418.040. Dgty to avoid copflict of interest [4l63J 

2418.040. (a> The agent has a duty not to use or deal with the 

principal's property for the agent's own profit or for any other 

purpose unconnected with the power of attorney for property. nor to 

take part in any transaction in which the agent has an interest adverse 

to the principal. 

(b) 

property 

The agent may not 

that the agent 

enforce any claim against the principal's 

purchaaed after or in contemplation of 

designation as agent, but the court may allow the agent to be 

reimbursed froll the principal' sproperty the amount that the agent paid 

in good faith for the claim. 

(c) A transaction between the agent and the principal that occurs 

during the existence of the power of attorney or while the agent's 

influence with the principal remains and by which the agent obtains an 

advantage from the principal is presumed to be a violation of the 

agent's fiduciary duties. 

the burden of proof. This 

This presumption is a presumption affecting 

SUbdivision does not apply to the provisions 

of an agreement between an agent and a principal relating to the hiring 

or compensation of the agent. 

CORaeQt. Section 2418.040 restates part of Section 2322(c) which 
formerly applied to powers of attorney. Unlike Section 2322(c), 
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Section 2418.040 is stated as an affirmative duty, rather than a 
prohibition against violation of a duty applicable to trustees under 
Probate Code Section 16004. The duty to avoid conflicts of interest is 
consistent with Section 2306. 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
attorney for property" defined), 2402.250 ("principal" defined). 

Staff Note. The Co_nt asserts that this section is consistent 
with Section 2306. Section 2306 is an odd section which asserts the 
not very startling rule that an agent does not have authority to 
defraud the principal. The staff has not felt it necessary to provide 
such an obvious rule in this draft. 

§ 2418.050. Duty not to lmrlertake adverse reSPonsibilities [41641 

2418.050. The agent under a power of attorney for one principal 

has a duty not to knowingly become an agent under a power of attorney 

for another principal where the interest of one principal is adverse in 

its nature to the interest of the other principal. The agent has a 

duty to eliminate the conflict or resign as agent when the conflict is 

discovered. 

C ... nt. Section 2418.050 restates part of Section 2322(c) which 
formerly applied to powers of attorney. Unlike Section 2322(c), 
Section 2418.050 is stated as an affirmative duty, rather than a 
prohibition against violation of the duty applicable to trustees under 
Probate Code Section 16005. 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
attorney for property" defined), 2402.250 ("principal" defined). 

§ 2418.060. Duty to keep principal's property separate and identified 

[41651 

2418.060. (a) The agent shall keep the principal's property 

separate and distinct from other property in a manner adequate to 

identify the property clearly as belonging to the principal. 

(b) An agent holding property for a principal complies with 

subdivision (a) if the property is held in the name of the principal or 

in the name of the agent as agent for the principal. 

C9!!P!ffllt. Section 2418.060 is drawn from the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.712 (Vernon 1990). 
This section is consistent with the general agency rule in Section 
2322(c) which formerly applied to powers of attorney. Unlike Section 
2322(c), Section 2418.060 is stated as an affirmative duty, rather than 
a prohibition against violation of a duty applicable to trustees under 
Probate Code Section 16009. 

See also Sections 2402.030 ("agent" defined), 2402.250 
("principal" defined). 

-35-



--- Revised. Staff Draft ----------- May 1991 

§ 2418.070. Duty to keep principal informed and follow instructions 

[4166] 

2418.070. On matters undertaken or to be undertaken on the 

principal's behalf and to the extent reasonably possible under the 

circumstances, an agent has a duty to keep in regular contact with the 

principal, to communicate with the principal, and to obtain and follow 

the instructions of the principal. 

C!WMlt. Section 2418.070 is drawn from the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.714(2) (Vernon 1990). 
The duty to follow the principal's instructions is consistent with the 
general agency rule in Sections 2019 and 2309. The duty to communicate 
with the principal is consistent with the general agency rule in 
Sections 2020 and 2332. Section 24lS.070 supersedes the general agency 
rule in Section 2320 (power to disobey instructions), to the extent it 
applied to powers of attorney. 

See also Sections 2402.030 ("agent" defined), 2402.250 
("principal" defined). 

§ 2418.080. Consultation [41671 

24lS .OSO. If, following execution of a power of attorney, the 

principal is absent or becomes wholly or partially incapacitated, or if 

there is a question with regard to the ability or capacity of the 

principal to give instructions to and supervise the acts and 

transactions of the agent, an agent exercising authority under a power 

of attorney for property, whether durable or nondurable, may consult 

with any person previously designated by the principal for this 

purpose, and may also consult with and obtain information froll the 

principal's spouse, physician, attorney, accountant, any member of the 

principal's family, or other person, business entity, or government 

agency .. with··l:espect . to .. ma·tters -to" be.·undertaken - on . the principal's 

behalf and affecting the principsl's personal sffairs, welfare, family, 

property, and business interests. 

C!!!!P!ent. Section 2418.080 is drawn from the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.717(4) (Vernon 1990). 
This section does not provide anything inconsistent with permissible 
practice under former law, but is intended to recognize the 
desirability of consultation in appropriate circumstances and provide 
assurance to third persons that consultation with the agent is proper 
and does not contravene privacy rights. 

See also Sections 2402.110 ("durable power of attorney for 
property" defined), 2402.190 ("nondurable power of attorney" defined), 
2402.250 ("principal" defined). 
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Staff Note. The staff is uncertain whether 
useful. As noted in the co ...... nt. it does not 
remarkable. It does not establish any rights 
enforcement of its provisions. In this respect it is 
it be retained? 

§ 2418.090. Duty to keep records [41681 

this section is 
provide anything 
or provide for 

advisory. Should 

2418.090. (a) The agent shall keep complete recorda of all 

transactions entered into by the agent on behalf of the principal. 

(b) The agent has no duty to render an account of transactions 

entered into on behalf of the principal, except in either of the 

following circumstances: 

(1) At any time requested by the principal. 

(2) Where the power of attorney requires the agent to account and 

specifies to whom the account is to be delivered. 

(b) The following persons are entitled to examine and copy the 

records of the agent: 

(1) The principal. 

(2) The guardian or conservator of the estate of the principal 

while the principal is living. 

(3) The personal representative of the principal's estate after 

the death of the principal. 

COPIeDt. Section 2418.090 is drawn from Minnesota law. See Minn. 
Stat. Ann. § 523.21 (West Supp. 1990). 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
attorney for property" defined), 2402.250 ("principal" defined). 

§ 2418.100. Duty to use special "tlls [41691 

2418.100. (a) An agent under a power of attorney for property has 

a duty to apply the full extent of the agent's skills. 

(b) If the principal, in selecting the agent, has relied on the 

agent's representation of having special skills, the agent is held to 

the standard of the skills represented. 

C ...... t. Section 2418.100 is comparable to Probate Code Section 
16014 applicable to trustees. See also Section 2418 .020( c) (expert 
standard of care). 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
attorney for property" defined), 2402.250 ("principal" defined). 
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§ 2418.110. Duty to reveal capacity as agent [4170J 

2418.110. An agent acting for the principal under a power of 

attorney for property shall clearly indicate the agent's capacity in 

dealing with third persons. 

Cmrwumt. Section 2418.110 is drawn from the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.712(1) (Vernon 1990). 
This section is consistent with the general agency rule in Section 
2322(a). For provisions concerning relations with third persons, see 
Section 2425.010 et seq. 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
attorney for property" defined), 2402.250 ("principal" defined) , 
2402.350 ("third person" defined). 

Article 3. Powers of Agents 

§ 242l.010. General powers of agent subject to lfm1tations in power of 

sttorney [4180J 

2421.010. Subject to this article, an agent under a power of 

attorney for property has the following powers: 

(a) The powers conferred in the power of attorney. 

(b) Except as limited in the power of attorney, the powers 

conferred by statute, including all of the powers provided an agent 

under a statutory form power of attorney by Chapter 2 (commencing with 

Section 2475) of Subtitle 4. 

(c) Except as limited in the power of attorney, the power to 

perform any act that an agent under a power of attorney would perform 

for the purposes of the power of attorney under the standard of care 

provided in Section 2418.020. 

eo.ent:. Section 2421.010 is drawn from Probate Code Section 
16200 governing the general powers of a trustee. The introductory 
clauserecogtJ.bejl ee that tbere e are ilped'fic .. enid Eatlci1u," ontbe general 
powers granted by this section. See Sections 2421.060 (powers that 
must be enumerated), 2421.070 (excluded powers), 2421.080 (exercise of 
powers subject to duties). Subdivision (a) is consistent with the 
general agency rule in Sections 2315 and 2318. Subdivision (b) 
provides for a broad set of powers including all powers provided an 
agent under a statutory form power of attorney. See Sections 2475, 
2485-2499.5. Subdivision (c) is comparable to an agent's authority to 
do "everything necessary or proper and usual, in the ordinary course of 
business, for effecting the purpose of his agency" provided as to 
agents generally in Section 2319(1). 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
attorney for property" defined). 
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I 2421.020. lDcorporation of powers [41811 

2421.020. <a) Subject to any limitations expressed in the power 

of attorney, a power of attorney for property may grant powers to the 

agent by incorporating powers by reference to another statute, 

including, but not limited to, the following: 

(1) Powers of agents provided by the Uniform Statutory Form Power 

of Attorney Act, Chapter 2 (commencing with Section 2475) of Subtitle 4. 

(2) Powers of trustees provided by Chapter 2 (commencing with 

Section 16200) of Part 4 of Division 9 of the Probate Code. 

(b) Unless otherwise provided in the power of attorney, 

incorporation by reference to another statute includes any amendments 

made to the incorporated provisions after the date of execution of the 

power of attorney. 

C~ent. Section 2421.020 is new. See also Sections 2402.030 
("agent" defined), 2402.230 ("power of attorney for property" defined), 
2402.250 ("principal" defined). 

§ 2421.030. Grant of general DOwers without 1mitation [41821 

2421.030. If a power of attorney for property provides that 

general powers are granted to the agent and does not enUllerate one or 

more express subjects or purposes for which general powers are 

conferred, the authority of the agent acting under the power of 

attorney includes every action or power that an adult having the 

capacity to contract may carry out through an agent specifically 

authorized to take the action, with respect to any and all matters, 

except as provided in Sections 2421.060 and 2421.070. 

CSWept. Section 2421.030 is drawn from the Missouri Durable 
Power oLAttorney.Law. See. Mo •. Ann •. Stat .... § .. 404.. 710(2) (Vernon 1990). 
Section 2421.060 lists actions that must be specifically authorized, 
and thus are not included in general powers. Section 2421.070 lists 
actions that may not be accomplished through a power of attorney. 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
attorney for property" defined), 2402.250 ("principal" defined). 

§ 2421.040. Grant of Renera1 powers for eJPre8s purposes [41831 

2421.040. If a power of attorney for property states that general 

powers are granted to an agent with reapect to one or more express 

subjects or purposes for which general powers are conferred, the 

authority of the agent acting under the power of attorney includes 
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every action or power, with respect to the express aubjects or 

purposes, that an adult with capacity to contract may carry out through 

an agent specifically authorized to take the action, with respect to 

any and all matters, except as provided in Sections 2421.060 and 

2421.070. 

C!!!Re!lt. Section 2421.040 is drawn from the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.710(3) (Vernon 1990). 
Section 2421.060 lists actions that must be specifically authorized, 
and thus are not included in general powers. Section 2421.070 lists 
actions that may not be accomplished through a power of attorney. 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
attorney for property" defined). 

§ 2421.050. Effect of Brant of general POYers [41841 

2421.050. (a) Except as provided in Sections 2421.060 and 

2421.070, an agent with general powers has, with respect to the 

subjects or purposes for which the powers are conferred, all rights, 

power, and authority to act for the principal that the principal would 

have with respect to the principal's own property as an adult with 

capacity to contract. 

(b) Without limiting the powers provided in subdivision (a), with 

respect to the subjects or purposes of the power of attorney for 

property, an agent with general powers has all of the powers provided 

in the Uniform Statutory Form Power of Attorney Act, Chapter 2 

(commencing with Section 2475) of Subtitle 4. 

eo.ent. Section 2421.050 is drawn in part from the Missouri 
Durable Power of Attorney Law. See Mo. Ann. Stat. § 404.710(4) (Vernon 
1990). This section is consistent with the general agency rules in 
Sections 2304 (authority conferable) and 2305 (agent's capacity to do 
what principal may do). Section 2421.060 lists actions that must be 
specifically aUthoriZed, andl:huB ate not- inclUdedlngenetal powers. 
Section 2421.070 lists actions that may not be accomplished through a 
power of attorney. 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
attorney for property" defined), 2402.250 ("principal" defined). 

'2421.060. Poyers .... 1t II!J8t be specifically ..."...rated [41851 

2421.060. No power of attorney for property, whether durable or 

nondurable, and whether it grants general powers for all subjects and 

purposes or with respect to express subjects or purposes, may be 

construed to grant power or authority to an agent to perform any of the 

-40-

_______________________ ... _____ . ________ J 



--- May 1991 --------____ Revised Staff Draft __ _ 

following acts unless the acts are expressly authorized in the power of 

attorney: 

(a) Create, modify, or revoke a trust. 

(b) Fund with the principal's property a trust not created by the 

principal. 

(c) Make or revoke a gift of the principal's property in trust or 

otherwise. 

(d) Disclaim a gift or devise of property to or for the benefit of 

the principal. 

(e) Create or change survivorship interests in the principal's 

property or in property in which the principal may have an interest. 

(f) Designate or change the designation of beneficiaries to 

receive any property, benefit, or contract right on the principal's 

death. 

(g) Nominate a guardian or conservator for the principal. 

(;!wAt. Section 2421.060 is drawn from the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.710(6) (Vernon 1990). 
This section is consistent with the general agency rule in Section 
2304. It should also be noted that a power of attorney for property 
may not effectively authorize the making of any health care decisions. 
See Sections 2402.130 ("health care" defined), 2402.150 ("health care 
decision" defined), 2421.070(b) (health care decisions excluded), 2432 
(requirements for durable power of attorney for health care). 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
attorney for property" defined), 2402.250 ("principal" defined). 

Sf·ff Note. The Missouri section also permits an agent to 
authorize an autopsy or postmortem examination and to make dispositions 
under the Uniform Anatomical Gift Act. lie have not included these 
items here because, under California law, these decisions are 
considered to be part of "health care." See Civil Code §§ 2434(b) 
(authOrity to make health care decisions), 2500 , 7 (statutory foea 
durable -pOWer of attorney for heaith -care) ;. -rhe -defini tion of "heal th 
care" in draft Section 2402.130 has been written to include these 
post-death _tters. Thus, they are the exclusive IIOnopoly of durable 
powers of attorney for health care, and may not be handled, even with 
specific authorization, by a durable power of attorney for property. 

f 2421.070. Jp;lucled powers [4186] 

2421.070. No power of attorney for property, whether durable or 

nondurable and whether or not it 

power to any of the 

delegates 

following: 

general powers, may grant 

(a) 

an agent to do 

Make, publish, declare, amend, or revoke the principal's will. 
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(b) Make health care decisions. 

(c) Require the principal, against his or her will, to take any 

action or refrain from taking any action. 

(d) Take any actions specifically forbidden by the principal while 

having the capacity to contract. 

!jswent. Section 2421.070 is drawn from the Miseouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.710(7) (Vernon 1990). 
This section is consistent with the general agency rule in Section 
2304. Subdivision (a) makes clear that a durable power of attorney 
under this subtitle may not authorize health care decisions. See 
Sections 2430-2445 (durable powers of attorney for health care). 

See also Sections 2402.030 ("agent" defined), 2402.150 ("health 
care decision" defined), 2402.230 ("power of attorney for property" 
defined), 2402.250 ("principal" defined). 

f 2421.080. Kzercise of powers subject to duties [4187] 

2421.080. The grant of a power to an agent, whether by the power 

of attorney, by statute, or by the court, does not in itself require or 

permit the exercise of the power. The exercise of a power by an agent 

is subject to the agent's fiduciary duties. 

C"mt. Section 2421.080 is drawn from Probate Code Section 
16202 (exercise of trustee' s powers). See Sections 2418.010-2418.110 
(duties of agents). See also 2402.030 ("agent" defined), 2402.210 
("power of attorney" defined). 

Chapter 4. Relations with Third Persona 

f 2425.010. Third persgp' required to respect acent's authority [4200] 

2425.010. An agent acting pursuant to the proviaions of a power 

of attorney for property granting general powers shall be accorded the 

same rights and privileges with re,spect to __ the [lter,sonal welfare, 1 
property, and business interests of the principal, and if the power of 

attorney enumerates some express subjects or purposes, with respect to 

those subjects or purposes, as if the principal were personally present 

and acting or seeking to act. Any provision of law and any purported 

waiver, consent, or agreement executed or granted by the principal to 

the contrary is void and unenforceable. 

C ....... t. Section 2425.010 is drawn from the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.710(9) (Vernon 1990). 
This section provides the basic rule concerning the position of an 
agent: that the agent acts in place of the principal, within the scope 
of the power of attorney, and 1a to be treated as if it were the 
principal acting. 
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See also Sections 2402.030 ("agent" defined), 2402.110 ("durable 
power of attorney for property" defined), 2402.190 ("nondurable power 
of attorney" defined), 2402.230 ("power of attorney for property" 
defined), 2402.250 ("principal" defined), 2402.350 ("third person" 
defined) . 

St«" 'ota. This section also raises issue of the scope of a 
durable power of attorney for property in its reference to "personal 
welfare." See the discussion of this issue in the Staff Note following 
Section 2402.110 (definition of durable power of attorney for property). 

§ 2425.020. Ippnn1 ties of third person [42011 

2425.020. Without liability to the principal or the principal's 

successors in interest: 

(a) A third person, acting in good faith, may rely and act on a 

power of attorney for property. 

(b) With respect to the subjects and purposes encompassed by or 

separately expressed in the power of attorney, a third person may rely 

and act on the instructions of or otherwise contract and deal with the 

principal's agent. 

(c) In the absence of actual knowledge, as provided in Section 

2425.070, a third person is not responsible for determining and has no 

duty to inquire as to any of the following: 

(1) The authenticity of a certified true copy of a power of 

attorney furnished by the agent. 

(2) The validity of the designation of the agent. 

(3) Whether the agent is qualified to act as an agent for the 

principal. 

(4) The propriety of any act of the agent on the principal' 8 

behalf •. 

(5) Whether any future event, condition, or contingency making 

effective or terminsting the authority conferred in a power of attorney 

has occurred. 

(6) Whether the principal is incapacitated or has been adjudicated 

incapaci tated. 

(7) Whether the principal, the principal's legal representative, 

or a court has given the agent 

instructions, or whether the 

received. 

any instructions or the content of any 

agent is following any instructions 

-43-



--- Revised Staff DraEt ---__________ May.1991 

(8) Whether the authority granted in a power of attorney has been 

modified by the principal, a legal representative of the principal, or 

a court. 

(9) Whether the authority of the agent has been terminated, except 

by an expresa provision in the power of attorney ahowing the date on 

which the power of attorney terminates. 

(10) Whether the power of attorney, or any modification or 

termination thereof, has been recorded, except as to transactions 

affecting real estate. 

(11) Whether the principal had legal capacity to execute the power 

of attorney at the time the power of attorney was executed. 

(12) Whether, at the time the principal executed the power of 
attorney, the principal was subjected to duress, undue influence, or 
fraud, or the power of attorney was for any other reason void or 
voidable, if the power of attorney appears to be regular on its face. 

(13) Whether the principal is alive. 

(14) Whether the principal and agent were married at or after the 

time the power of attorney was created and whether the marriage has 

been dissolved or annulled. 

(15) The truth or validity of any facts or statements made in an 

affidavit of the agent or auccessor with regard to the ability or 

capacity of the principal, the authority of the agent under the power 

of attorney, the happening of any event veating authority in any 

auccessor or alternate agent, the identity or authority of a person 

designated in the power of attorney to designate a successor or 

alternate agent, or that the principal is alive. 

rtw .... t •..... Section .. 2425.020 _is .... drAJm _ £rom .. the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.719(1) (Vernon 1990) •. 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
attorney for property" defined), 2402.250 ("principal" defined), 
2402.350 ("third person" defined). 

§ 2425.030. Relhpce by third person on ' .... era! powers [42021 

2425.030. A third person may freely rely on, contract with, and 

deal with an agent delegated general powers under a power of attorney 

for property with respect to the subjects and purposes encompassed or 

expressed in the power of attorney without regard to whether the power 

of attorney expressly identifies the specific property, account, 
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security, storage facili ty, or matter as being wi thin the scope of a 

subject or purpose contained in the power of attorney, and without 

regard to whether the power of attorney expressly authorizes the 

specific act, transaction, or decision by the agent. 

C"""."t. Section 2425.030 is drawn from the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.710(8) (Vernon 1990). 

See also Sections 2402.030 ("agent" defined), 2402.110 ("durable 
power of attorney for property" defined), 2402.190 ("nondurable power 
of attorney" defined), 2402.230 ("power of attorney for property" 
defined), 2402.350 ("third person" defined). 

§ 2425.040. Effect of death or incapacity of principal [4203J 

2425.040. (a) The death of a principal who has executed a power 

of attorney for property, whether durable or nondurable, does not 

revoke or terminate the agency as to the agent or a third person who, 

wi thout actual knowledge of the principal's death, acts in good fai th 

under the power of attorney. Any action so taken, unless otherwise 

invalid or unenforceable, binds the principal's successors in interest. 

(b) The incapacity of a principal who has previously executed a 

nondurable power of attorney for property does not revoke or terminate 

the agency as to the agent or a third person who, without actual 

knowledge of the incapacity of the principal, acts in good faith under 

the power of attorney. Any action so taken, unless otherwise invalid 

or unenforceable, binds the principal and the prinCipal's successors in 

interest. 

Cnwgept. Section 2425.040 continues former Section 2403 without 
substantive change. "Agent" has been substituted for "attorney in 
fact." See Section 2402.030 ("agent" defined). This section is the 
sUle in substance as the official text of Section 4 of the Uniform 
Durab1a. Power_of. Attorney. Act_(19.79), ._Uniform _ Probate Code Section 
5-504 (1990), except that the reference to the principal's "disability" 
is ollitted. Under Section 2410.140, it is the principal's incapacity 
to contract which would otherwise terminate the power of attorney. 

See also Sections 2402.030 ("agent" defined), 2402.110 ("durable 
power of attorney for property" defined), 2402.190 ("nondurable power 
of attorney" defined), 2402.230 ("power of attorney for property" 
defined), 2402.250 ("principal" defined), 2402.350 ("third person" 
defined) • 

Staff Note. This section uses the word "agency" which is not 
defined. See also draft Section 2402.210 ("power of attorney" 
defined). We have retained this usage since it comes from the Uniform 
Act and is not really confusing in context. "Agency" is vague. 
however. since it is not always possible to tell whether it refers to 
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the authority of a particular agent or to the power of attorney. Draft 
Sections 2410.130 and 2415.090 distinguish between these concepts. 

§ 2425.050. Affidavit of lack of knowledge of tenlination of poyer 

[42041 

2425.050. (a) As to acts undertaken in good faith reliance 

thereon, an affidavit executed by the agent under a power of attorney 

for property, whether durable or nondurable, stating that, at the time 

of the exercise of the power, the agent did not have actual knowledge 

of the termination of the power of attorney or the agent's authority by 

revocation or of the principal's death or incapacity is conclusive 

proof of the nonrevocation or nontermination of the power at that 

time. If the exercise of the power of attorney requires execution and 

delivery of any instrument that is recordable, the affidavit when 

authenticated for record is likewise recordable. 

(b) If the agent furnishes an affidavit pursuant to subdivision 

(a), whether voluntarily or on demand, a third person dealing with the 

agent who refuses to accept the exercise of an agent's power covered by 

the affidavit is liable for attorney's fees incurred in an action or 

proceeding necessary to confirm the agent's qualifications or powers, 

unless the court determines that the third person believed in good 

faith that the agent was not qualified or was attempting to exceed or 

improperly exercise the agent's powers. 

(c) A third person's failure to demand an affidavit under 

subdivision (a) does not affect the protection provided the third 

person by this chapter, and no inference as to whether a third person 

haa acted in good faith may be drawn from the failure to demand an 

affidavit from the agent. 

(d) This section does not affect any provision in a power of 

attorney for ita termination by expiration of time or occurrence of an 

event other than expresa revocation or a change in the principal's 

capacity. 

Cowent;. Subdivisions (a) and (d) of Section 2425.050 continue 
former Section 2404 without substantive change. "Agent" has been 
substituted for "attorney in fact." See Section 2402.030 ("agent" 
defined). A reference to the agent's authority has also been added in 
subdivision (.) for consistency with other provisions in this 
subti t1e. See, e.g. , Section 2415.090 (termination of agent' a 
authority). Subdivisions (a) and (d) are the same as the official text 
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of Section 5 of the Uniform Durable Power of Attorney Act (1979), 
Uniform Probate Code Section 5-505 (1990), except that the reference to 
the principal's "disability" is omitted. Under Section 2410.140, it ia 
the principal's incapacity to contrsct which would otherwise terminate 
the power of attorney. 

Subdivisions (b) and (c) are analogous to the rule applicable to 
third persons dealing with trustees. See Prob. Code § l8l00.5(c)-(d) 
(reliance on trustee's affidavit, liability for attorney's fees) [as 
proposed in the RecoJl/lllElndation Relating to Recognition of Trustees' 
Powersl. Unless the court determines that the third person refused in 
good fai th to rely on the agent's affidavit, subdivision (b) imposes 
liability on the third person for attorney's fees in a proceeding 
needed to confirm exercise of a power. This provision is intended to 
make agents' powers more effective and avoid the need to seek judicial 
confirmation of the existence of a power. The liability under 
subdivision (b) applies only where the agent gives an affidavit, 
whether vollDltarily or on demand. If the agent has not executed an 
affidavi t, a third person may refuse to recognize the agent' s power 
even though the third person would be fully protected under Section 
18100. 

Subdivision (c) makes clear that the failure to require the agent 
to execute an affidavit does not affect the protection provided by 
Probate Code Section 18100, and no inference aa to whether a third 
person has acted in good faith should be drawn from the failure to 
request an affidavit from the agent. Consequently, a third person who 
satisfies the requirements of Probate Code Section 18100 is fully 
protected. The availability of the affidavit procedure in this section 
is not intended in any way to detract from the general protection 
provided in Probate Code Section 18100. 

See also Sections 2402.030 ("agent" defined), 2402.110 ("durable 
power of attorney for property" defined), 2402.190 ("nondurable power 
of attorney" defined), 2402.230 ("power of attorney for property" 
defined), 2402.250 ("principal" defined). 

Staff Note. Draft Section 2425.050 is comparable to the rule 
proposed for trusts in the Recolllllendation Relating to Recognition of 
Trustees' Powers rather than the rule proposed for statutory forms in 
the RecoDBDendation Relating to Recognition of Agent' s Author! ty Under 
Statutory Form Power of Attorney. The stricter rule applicable to the 
statutory. foClll is .. ju.sti£ied. on. .. the . .groundB ..that··-the statutory fo ... is 
si-.rple and easily exaatined and that its concepts are fleshed out in 
readily available statutory language. A hand-drawn power of attorney 
is IIOre analogous to a trust. and it is appropriate to provide a bit 
IIOre leeway for third persons who are expected to accept the authority 
of the agent. 

The draft section is also in 11ne with the followi"9 provision 
from Illinois law: 

Each person to whom a direction by the agent in accordance 
with the terJlS of the agencY is communicated shall co-.rply 
with that direction. and any person who fails to co-.rply 
arbitrarily or without reasonable cau.se shall be subject to 
civil liability for any damages resulti"9 from nonco-.rpliance. 

See Ill. Ann. Stat. ch. 11~' 802-8 (Smith-Hurd Supp. 1990). 
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§ 2425.060. Identification of aaent [4205] 

2425.060. A third person, when requested to engage in 

transactions with an agent on behalf of the principal, may require the 

agent to provide specimens of the agent's signature and any other 

information reasonably necessary or appropriate to facilitate the 

actions of the third person in transacting business with the agent. 

eo-ent. Section 2425.060 is drawn from the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.719(4) (Vernon 1990). 

See also Sections 2402.030 ("agent" defined), 2402.250 
("principal" defined), 2402.350 ("third person" defined). 

§ 2425.070. When knowledge of eaployeea rouged to third person [4206] 

2425.070. A third person who conducts activities through 

employees is not charged under this chapter with actual knowledge of 

any fact relating to a power of attorney for property, nor of a change 

in the authority of an agent, unless both of the following requirements 

are satisfied: 

(a) The information is received at a home office or a place where 

there is an employee with responsibility to act on the information. 

(b) The employee has a reasonable time in which to act on the 

information using the procedure and facilities that are available to 

the third person in the regular course of its operations. 

Cglaent. Section 2425.070 is a new provision drawn from the 
Missouri Durable Power of Attorney Law. See Mo. Ann. Stat. § 
404.719(3) (Vernon 1990). 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
attorney for property" defined), 2402.350 ("third person" defined). 

§ 2425.080. Ipgwledge where principal is "absentee" [4207] 

2425.080. For the purposes of this chapter, in the case of a 

principal who is an absentee as defined in Section 1403 of the Probate 

Code, an agent or third person shall be deemed to be without actual 

knowledge of the following: 

(a) The principal's death or incapacity while the absentee 

continues in missing status and until the agent or third person 

receives notice of the determination of the absentee's death by the 

secretary concerned or the head of the department or agency concerned 

or the delegate of the secretary or head. 

(b) Revocation by the principal during the period described in 

subdivision (a). 
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C!!DI!ent. Section 2425.080 continues without substantive change 
the part of Section 2357 that related to powers of attorney involving 
federal absentees. References to "agent or third person" have been 
substituted for the former references to "person" for clarity and 
conformity with the language of this title. 

See also Sections 2402.030 ("agent" defined), 2402.250 
("principal" defined), 2402.350 ("third person" defined); Prob. Code II 
1403 ("absentee" defined), 1440 ("secretary concerned" defined). 

§ 2425.090. Protection of third person relyln, in lOod faith on 

durable pover of attorney for property [4208J 

2425.090. (a) A third person who acts in good faith reliance on a 

power of attorney for property, whether durable or nondurable, is not 

liable to the principal or to any other person for so acting if all of 

the following requirements are satisfied: 

(1) The power of attorney is presented to the third person by the 

alent designated in the power of attorney. 

(2) The power of attorney appears on its face to be valid. 

(3) The power of attorney includes a notary public's certificate 

of acknowledgment. 

(b) Nothing in this section is intended to create an implication 

that a third person is liable for acting in reliance on a power of 

attorney under circumstances where the requirements of subdivision (a) 

are not satisfied. Nothing in this section affects any immunity that 

may otherwise exist apart from this section. 

COIIIIIent. Section 2425.090 continues former Section 2512, insofar 
as it applied to powers of attorney for property, without substantive 
change. "Agent" has been substituted for "attorney in fact." See 
Section 2402.030 ("agent" defined). This section is intended to ensure 
that a power of attorney for property, whether durable or nondurable, 
will be accepted and· relied upon by-. third·· persons •. 

Section 2425.090 gives a third person immunity from liability only 
if all of the following requirements are satisfied: 

(1) The third person must act in good faith reliance on 
the power of attorney. 

(2) The person presenting the power of attorney must 
actually be the alent designated in the power of attorney. 
If the person purporting to be the agent is an imposter, the 
immunity does not apply. 

(3) The power of attorney must appear to be valid on its 
face and must include a notary public's certificate of 
acknowledgment. The third person can rely in lood faith upon 
the notary public's certificate of acknowledgment that the 
person who executed the power of attorney is the principal. 
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Subdivision (b) makes clear that this section merely provides an 
immunity from liability if the requirements of the section are 
satisfied. This section has no relevance in determining whether or not 
a third person who acts in reliance on a power of attorney is liable 
under the circumstances where, for example, the power of attorney does 
not include a notary public's certificate of acknowledgment. 

For other iDmuni ty provisions not affected by Section 2425.090, 
see, e.g., Sections 24l0.050(c) (reliance in good faith upon durable 
power of attorney not containing "warning" statement required by 
Section 2410.050), 2425.020 (iDmunities of third person), 2425.030 
(reliance by third person on general powers), 2425.040 (lack of 
knowledge of death or incapacity of principal). See also Prob. Code § 
3720 ("Any person who acts in reliance upon the power of attorney [of 
an absentee as defined in Probate Code Section 1403] when accompanied 
by a copy of a certificate of missing status is not liable for relying 
or acting upon the power of attorney."). Section 2425.090 does not 
apply to health care providers. See Sections 2405.010 (application of 
subtitle), 2438 (immunities of health care provider). 

See also Sections 2402.030 ("agent" defined), 2402.110 ("durable 
power of attorney for property" defined), 2402.190 ("nondurable power 
of attorney" defined), 2402.230 ("power of attorney for property" 
defined), 2402.350 ("third person" defined). 

§ 2425.100. Iffeet of eontraetp,1 proyiaion for BOtiee [4209] 

2425.100. (a) This chapter does not preclude a third person from 

providing in a contraet with the principal as to the procedure that 

shall be followed by the principal or the principal's agent in order to 

give a valid notice to the third person of any modification or 

termination of the designation of an agent by the principal under a 

power of attorney for property. A contractual provision for notice 

under this subdivision is valid and binding on the principal and the 

principal's successors as long as the contractual provision is 

reasonably capable of being carried out. 

(b) .. A ~hird .. person, .when .. requeated .~o .engage .. in transactions with 

an agent on the principal's behalf, may prescribe the place and manner 

in which the third person will be given any notice respecting the power 

of attorney for property and the time within Which the third person is 

required to comply with any notice. 

ec-eut. Section 2425.100 is drawn from the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. §§ 404.710(10), 404.719(4) 
(Vernon 1990). 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
attorney for property" defined), 2402.250 ("principal" defined), 
2402.350 ("third person" defined). 
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§ 2425.110. Liability between principal and third person [4210] 

2425.110. (a) As between the principal and a third person: 

(1) The authority granted in a power of attorney terminates on the 

date of termination, if any, set out in the power of attorney or on the 

date when the third person acquires actual knowledge of the death of 

the principal or that the authority granted in the power of attorney 

has been auspended, modified, or terminated. 

(2) The acts and transactions of an agent are binding on the 

principal and the principal's successors in interest in any situation 

in which a third person is entitled to rely under this chapter. 

(b) This section does not prohibit the principal and a third 

person from entering into a written agreement that sets forth their 

duties and liabilities as between themselves and their successors, and 

which expands or limits the application of this chapter, except that an 

agreement lIlBy not limit or restrict the right of the principal to act 

with respect to the third person through an agent designated in a 

durable power of attorney. 

Cowent. Section 2425.110 is drawn from the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.721 (Vernon 1990). 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
at torney for property" defined), 2402.250 ("principal" defined) , 
2402.350 ("third person" defined). 

SUBTITLB 3. DlJRABLB POWERS OF ArrOUBY fOR IIEALTII CARE 

Sta£f Note. This subtitle consists of Civil Code Sections 
2430-2445. 50118 technical all8ndll8J1ts in several sections are needed 
to adjust section numbers and to change "article" to "chapter." 
Otherwise. no changes are made in these sections. 

SUBTITLB 4. STArOTORY fORMS 

Sta£f Note. This subtitle consists of Civil Code Sections 
2450-2508. 50118 technical amendments in several sections are needed to 
adjust section numbers and to change "article" to "chapter." 
Otherwise. no changes are made in these sections. 

-51-



--- Revised StaEE DraEt -----_________ May 1991 __ _ 

SUBTITLE 5. .JUDICIAL PROCEEDINGS CORCERlUBG POWERS OF ArrORBEY 

Chapter 1. General Provisions 

§ 2510.010. Legislative intent [4400] 

2510.010. It is the intent of the Legislature in enacting this 

subtitle that a power of attorney be exercisable free of judicial 

intervention, subject to the jurisdiction of the courts of this state 

as invoked pursuant to this subtitle or otherwise invoked pursuant to 

law. 

Coment. Section 2Sl0.010 continues former Section 2423 without 
substantive change. See also Section 2402.210 ("power of attorney" 
defined) • 

§ 2510.020. Application of subtitle [4401] 

2510.020. (a) Except as otherwise provided, this subtitle applies 

to all powers of attorney, including the following: 

(1) Durable powers of attorney for property. 

(2) Durable powers of attorney for hes1th care. 

(3) Statutory form powers of attorney. 

(4) Statutory form durable powers of attorney for health care. 

(5) Nondurable powers of attorney. 

(b) This subtitle does not apply to reciprocal or interinsurance 

exchanges and their contracts, subscribers, attorneys in fact, agents, 

and representatives. 

(;!rpt. Section 2510.020 provides the scope of this subtitle. 
See also Sections 2402.090 ("durable power of attorney for health care" 
defined), 2402.110 ("durable power of attorney for property" defined), 
2402.190 ("nondurable power of attorney" defined), 2402.330 ("statutory 
form power of attorney" defined), 2402.310 ("statutory form durable 
power of attorney fot health cate" defined)'. 

Subdivision (b) continues former Section 2420(b) without 
substantive change. 

§ 2510.030. Cumulative rellediea [4402] 

2510.030. The remedies provided under this subtitle are 

cumulative and nonexclusive. 

Cowent. Section 2510.030 continues former Section 2420(a) 
without substantive change. 
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§ 2510.040. Effect of provision in poYer att!!!!!l!ting to lIalte subtitle 

inapplicable [44031 

2510.040. Subject to Section 2510.050, this subtitle applies 

notwithstanding any provision of the power of attorney to the contrary. 

Ccm.ent. Section 2510.040 continues former Section 2422 without 
substantive change, except that the reference to former Section 2420 is 
omitted as surplUS. See Section 2510.020(b) (exclusion of reciprocal 
or interinsurance exchanges). See also Section 2402.210 ("power of 
attorney" defined). 

§ 2510.050. Lillitation of reediea by provision in poYer of attorney 

[44041 

2510.050. Except aa provided in Sections 2510.060 and 2510.070, a 

power of attorney may expressly eliminate the authority of any person 

listed in Section 2514.010 to petition the court under this subtitle 

for any one or more of the purposes enumerated in Section 2510.020 or 

2514.030 if both of the following requirements are met: 

(a) The power of attorney is executed by the principal at a time 

when the principal has the advice of a lawyer authorized to practice 

law in the state where the power of attorney is executed. 

(b) The principal's lawyer signs a certificate stating in 

substance: "I am a lawyer authorized to practice law in the state 

where this power of attorney was executed, and the principal was my 

client at the time this power of attorney was executed. I have advised 

my client concerning his or her rights in connection with this power of 

attorney and the applicable law and the consequences of Signing or not 

signing this power of attorney, and my client, after being so advised, 

has executed this power of attorney." 

G!nr:pt. Section 2510.050 continues former Section 242l(a) 
without substantive change. 

This section makes clear that a power of attorney may limit the 
applicability of this subtitle only if it is executed with the advice 
and approval of the principal's counsel. This limitation is designed 
to ensure that the execution of a power of attorney that restricts the 
remedies of this subtitle is accomplished knowingly by the principal. 
The inclusion of a provision in the power of attorney making this 
article inapplicable does not affect the right to resort to any other 
judicial remedies that may otherwise be available. See Section 
2510.030 (cumulative remedies). 

See also Sections 2402.210 ("power of attorney" defined), 2402.250 
("principal" defined). 
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§ 2510.060. Rhht to petition under power of attorney for property 

[4405) 

2510.060. Notwithstanding any provision of a power of attorney 

for property, the conservator of the estate of the principal may 

petition the court under this subtitle for any one or more of the 

purposes enumerated in Section 2510.020. 

C .... mt. Section 2510.060 continues former Section 242l(b) 
without substantive change. See also Sections 2402.210 ("power of 
attorney" defined), 2402.250 ("principal" defined). 

§ 2510.070. Risht to petition under durable power of attorney for 

health care [44061 

2510.070. Notwithstanding any provision of a durable power of 

attorney for health care: 

(a) The conservator of the person of the principal may petition 

the court under this subtitle for any of the purposes enumerated in 

subdivisions (a), (e), and (d) of Section 2514.030. 

(b) The agent may petition the court Imder this subtitle for any 

of the purposes enumerated in subdivisions (a) and (b) of Section 

2514.030. 

C" ent. Section 2510.070 restates former Section 242l(c)-(d) 
without substantive change. 

This section specifies the purposes for which a conservator of the 
person or an agent may petition the court under this subtitle with 
respect to a durable power of attorney for health care. The rights 
provided by this section cannot be limited by a provision in the power 
of attorney, but the power of attorney may restrict or eliminate the 
right of any other persons to petition the court under this subtitle if 
the principal has the advice of legal counsel and the other 
requirements of Section 2510.050 are met. 

Under .subdiv.ision, (a) "the, conservator of .. the person may obtain a 
determination of whether the durable power of attorney for health care 
is in effect or has terminated, despite a contrary provision in the 
power of attorney. See Section 25l4.030(a). The conservator of the 
person may obtain a court order requiring the agent to report the 
agent's acts under the durable power of attorney for health care if the 
agent fails to submit such a report within 10 days after a written 
request. See Section 25l4.030(c). The conservator of the person may 
obtain a court determination that the durable power of attorney for 
health care is terminated if the court finds that the agent is acting 
illegally or is not performing the duty Imder the durable power of 
attorney for health care to act consistently with the desires of the 
principal or, where the principal"s desires are unknown or Imclear, is 
acting in a manner that is clearly contrary to the best interests of 
the principal. See Section 25l4.030(d). See also the Comment to 
Section 2514.030. 
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Under subdivision (b), the agent may obtsin a deteI"lllination of 
whether the durable power of attorney for health care is in effect or 
has teI"lllinated, despite a contrary provision in the power of attorney. 
See Section 25l4.030(a). The agent may also obtain a court order 
passing on the acts or proposed acts of the agent under the durable 
power of attorney for health care. See Section 2514.030(b). 

See also Sections 2402.030 ("agent" defined), 2402.090 ("durable 
power of attorney for health care" defined), 2402.250 ("principal" 
defined) • 

§ 2510.080. Applicatigp of decedents' eststes proyisiOQS [4407] 

2510.080. Proceedings under this subtitle are governed, whenever 

possible, by the provisions of this SUbtitle, but where the provisions 

of this subtitle do not appear applicable, the provisions of Part 1 

(commencing with Section 7000) of Division 7 of the Probate Code apply. 

C,.mt. Section 2510.080 continues former Section 24l7(e) 
without substantive change, except that the reference to the provisions 
governing administration of decedents' estates is limited to the 
general provisions in Part 1 (commencing with Section 7000) of Division 
7 of the Probate Code rather than the entire division. 

Sta£f Note. Should this provision be continued? It lIISy not do 
any harm, but we are not certain what provisions it picks up. If we 
are able to identify any illlPortant provisions, it might be best to 
include them in this title rather than leaving the lIIStter to guesswork. 

§ 2510.090. Jury trial [4424J 

2510.090. There is no right to a jury trial in proceedings under 

this title. 

C!!!pent. Section 2510.090 is a new provision. This 
consistent with the rule applicable to other fiduciaries. 
Code §§ 1452 (guardianehips and conservatorships), 7200 
estates), 17006 (trusts). 

Chapter 2. Jurisdiction and Venue 

section is 
See Prob. 

(decedents' 

§ 2512.010. Jurisdiction !!TId authority of court or judge [4420J 

2512.010. (a) The superior court has jurisdiction of proceedings 

under this title. 

(b) The court in proceedings under this title is a court of 

general jurisdiction and the court, or a judge of the court, has the 

same power and authority with respect to the proceedings as otherwise 

provided by law for a superior court, or a judge of the superior court, 

including, but not limited to, the matters authorized by Section 128 of 

the Code of Civil Procedure. 
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Ca.ent. Section 2512.010 is comparable to Probate Code Section 
7050 governing the jurisdiction and authority of the court in 
proceedings concerning administration of decedents' estates. See 
Comment to Prob. Code § 7050. This section is consistent with prior 
law. See former Sections 2415 (petition filed in superior court), 
24l7(e) (proceedings governed by decedents' estates provisions where no 
specific rule in power of attorney statute). 

§ 2512.020. Jurisdiction over agent [44211 

2512.020. Subject to Section 2512.030, a person who acts as an 

agent under a power of attorney governed by this title is subject to 

personal jurisdiction in this state with respect to matters relating to 

acts and transactions of the agent performed in this state, performed 

for a domiciliary of this state, or affecting property in this state. 

r ....... t. Section 2512.020 is drawn from the Missouri Durable 
Power of Attorney Law. See Mo. Ann. Stat. § 404.730(2) (Vernon 1990). 
This section is also comparable to Probate Code Sections 3902(b) 
(jurisdiction over custodian under Uniform Transfers to Minors Act) and 
17003(a) (jurisdiction over trustee). This section is intended to 
facilitate exercise of the court's power under this subtitle when the 
court's jurisdiction is properly invoked. As recognized by the 
introductory clause, constitutional limitations on assertion of 
jurisdiction apply to the exercise of jurisdiction under this section. 
Consequently, appropriate notice must be given to an agent as a 
condition of personal jurisdiction. Cf. Mullane v. Central Hanover 
Bank & Trust Co., 339 U.S. 306 (1950). 

See also Sections 2402.030 ("agent" defined), 2402.210 ("power of 
attorney" defined), 2402.250 ("principal" defined). 

S 2512.030. Basis of Jurisdiction [44221 

2512.030. The court may exercise jurisdiction in proceedings 

under this subtitle on any basis permitted by Section 410.10 of the 

Code of Civil Procedure. 

C_t. Section 2512.030 is comparable to Probate Code Section 
17004 (jurisdiction under Trust Law). This section recognizes that the 
court, in proceedings relating to powers of attorney under this 
subtitle, may exercise jurisdiction on any basis that is not 
inconsistent with the California or United States Constitutions, as 
provided in Code of Civil Procedure Section 410.10. See generally 
Judicial Council Comment to Code Civ. Proc. § 410.10; Comment to Prob. 
Code § 17004 (basis of jurisdiction under Trust Law). 

§ 2512.040. Yenue [44231 

2512.040. Proceedings under this subtitle shall be cOlllDenced in 

the superior court of the county in which the agent is resident or, if 

the agent is not resident in this state, in any county of this state. 
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Cowent. Section 2512.040 continues former Section 2414 without 
substantive change. "Agent" has been substituted for "attorney in 
fact." See Section 2402.030 ("agent" defined). This section 
recognizes that the agent may not be a reaident of this state at the 
time the petition is filed. See Sections 2400.040 (durable powers of 
attorney under law of another jurisdiction), 2402.070(a) ("durable 
power of attorney" defined to include foreign durable powers). 

Chapter 3. Pet! tiona. Orders. Appeals 

§ 2514.010. Petitioners (4440) 

2514.010. A petition may be filed under this subtitle by any of 

the following: 

(a) The agent. 

(b) The principal. 

(c) The spouse or any child of the principal. 

(d) The conservator of the person or estate of the principal. 

(e) Any person who would take property of the principal under the 

laws of intestate succession if the principal died at the time the 

petition is filed, whether or not the principal has a will. 

(f) The court investigator, referred to in Section 1454 of the 

Probate Code, of the county where the power of attorney was executed or 

where the principal resides. 

(g) The public guardian of the county where the power of attorney 

was executed or where the principal resides. 

(h) A treating health care provider with respect to a durable 

power of attorney for health care. 

(i) A parent of the principal with respect to a durable power of 

attorney for health care. 

Cow.ent. Section 2514.010 continues forniet" "lIectioii "2411 without 
substantive change. "Agent" has been substituted for "attorney in 
fact." See Section 2402.030 ("agent" defined). 

This section limits the persons who may file a petition under this 
article to the agent, the conservator of the principal, those having a 
present interest or an expectancy in the property of the principal, and 
a court investigator or public guardian. The agent is permitted a file 
to petition so that he or she may, for example, obtain a court review 
of a particular transaction. See also Sections 2510.030 (other 
remedies not affected), 2510.050 (restriction in power of attorney of 
right to file petition), 2510.020 (petition as to power of attorney for 
property), 2514.030 (petition with respect to durable power of attorney 
for health care). 

See also Sections 2402.030 ("agent" defined), 2402.090 ("durable 
power of attorney for health care" defined), 2402.170 (''health care 
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provider" defined), 2402.210 ("power of attorney" defined), 2402.250 
("principal" defined). 

Sta£f Note. Is the class of petitioners too limited? Is there a 
reason why the principal's grandchildren cannot petition (unless they 
qualify under subdivision (e)? In cases where the principal is 
incapacitated, or where the capacity of the principal is an issue. the 
Missouri statute permits a petition by the principal, the agent. an 
adult member of the principal's family, or "any person interested in 
the welfare of the principal." See Mo. Ann. Stat. §§ 4.04.727(1), 
(4)-(5) (Vernon 1990). Is the Co1ll1lli.ssion interested in expanding the 
class of permissible petitioners in any respect? 

§ 2510.020. Petition as to poyer of attorney for property [44411 

2510.020. With respect to a power of attorney for property, a 

petition may be filed lDlder this subtitle for any one or more of the 

following purposes: 

(a) Dete1'lllining whether the power of attorney for property is in 

effect or has te1'lllinated. 

(b) Passing on the acts or proposed acts of the agent. 

(c) Compelling the agent to submit the agent's accounts or report 

the agent's acts as agent to the principal, the spouse of the 

principal, the conservator of the person or the estate of the 

principal, or to any other person required by the court in its 

discretion, if the agent has failed to submit an accounting or report 

within 60 days after written request from the person filing the 

petition. 

(d) Declaring that the power of attorney for property is 

terminated upon a determination by the court of all of the following: 

(1) The agent has violated or is unfit to perform the fiduciary 

duties under the power of attorney. 

(2) At the time of the determination by the court, the principal 

lacks the capacity to give or to revoke a power of attorney. 

(3) The termination of the power of attorney is in the best 

interests of the prinCipal or the principal's estate. 

C9!!P!ent. Section 2510.020 continues former Section 2412 without 
substantive change. "Agent" has been substituted for "attorney in 
fact." See Section 2402.030 ("agent" defined). 

The introductory clause limits the application of this section to 
powers of attorney for property. 1'his section applies to petitions 
concerning both durable and nondurable powers of attorney for 
property. See Section 2402.230 ("power of attorney for property" 
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defined). Section 2514.030 applies to petitions with respect to 
durable powers of attorney for health care. 

Subdivision (a) makes clear that a petition may be filed to 
determine whether the power of attorney was ever effective, thus 
permitting, for example, a determination that the power of attorney was 
invalid when executed becsuse its execution wss induced by fraud. See 
also Section 2415.020 (unqualified agent). 

Subdivision (d) requires a court determination that the principal 
has become incapacitated before the court is authorized to declare the 
power of attorney terminated because the agent has violated or is unfit 
to perform the fiduciary duties under the power of attorney. 

See also Sections 2402.030 ("agent" defined), 2402.230 ("power of 
attorney for property" defined), 2402.250 ("principal" defined). 

§ 2514.030. Petition as to durable poyer of attorney for health care 

[4442] 

2514.030. With respect to a durable power of attorney for health 

care, a petition may be filed under this subtitle for any one or more 

of the following purposes: 

(a) Determining whether the durable power of attorney for health 

care is in effect or has terminated. 

(b) Determining whether the acts or proposed acts of the agent are 

consistent with the desires of the principal as expressed in the 

durable power of attorney for health care or otherwise IISde known to 

the court or, where the desires of the principal are unknown or 

unclear, whether the acts or proposed acts of the agent are in the beat 

interests of the principal. 

(c) Compelling the agent to report the agent's acta as agent to 

the principal, the spouae of the principal, the conservator of the 

person of the principal, or to any other peraon required by the court 

in its, discretion, if""the, .. agent ,has ,£ailed ,to ... submitthe report within 

10 days after written request from the person filing the petition. 

(d) Declaring that the durable power of attorney for health care 

is terminated upon a determination by the court that the agent has made 

a health care decision for the principal that authorized anything 

illegal or upon a determination by the court of both of the following: 

(1) The agent has violated, has failed to perform, or is unfit to 

perform, the duty under the durable power of attorney for health care 

to act consistent with the desires of the principal or, where the 

desires of the principal are unknown or unclear, is acting (by action 
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or inaction) in a manner that is clearly contrary to the best interests 

of the principal. 

(2) At the time of the determination by the court, the principal 

lacks the capacity to execute or to revoke a durable power of attorney 

for health care. 

Caa.ent. Section 2514.030 continues former Section 2412.5 without 
substantive change. "Agent" has been substituted for "attorney in 
fact." See Section 2402.030 ("agent" defined). This section 
enumerates the purposes for which a petition may be filed under this 
subtitle with respect to a durable power of attorney for health care. 
Section 2510.020 applies to petitions with respect to powers of 
attorney for property. 

Under SUbdivision (b), the desires of the principal as expressed 
in the durable power of attorney for health care or otherwise made 
known to the court provide the standard for judging the acts of the 
agent. Subdivision (d) permits the court to terminate the durable 
power of attorney for health care where the agent is not complying with 
the duty to carry out the desires of the principal. These subdivisions 
adopt a standard based on the principal's desires in place of a general 
standard of what may constitute the best interests of the principal. 
An attempted suicide by the principal is not to be construed to 
indicate the principal's desire that health care be restricted or 
inhibited. See Section 2443 (unauthorized acts and omissions). 

Where it is not possible to use a standard based on the 
principal's desires because those desires are not stated in the power 
of attorney or otherwise known or are unclear, subdivision (b) provides 
that the "best interests of the principal" standard be used. 

Subdivision (d) permits termination of the durable power of 
attorney for health care not only where the agent, for example, is 
acting illegally or failing to perform his or her duties under the 
power of attorney or is acting contrary to the known desires of the 
principal but also where the desires of the principal are unknown or 
unclear and the agent is acting in a manner that is clearly contrary to 
the best interests of the principal. The desires of the principal may 
become unclear as a result of the developments in medical treatment 
techniques that have occurred since the desires were expressed by the 
principal, such developments having changed the nature or consequences 
of the treatment. 

A durable power of attorney for health 
authority to petition under this article. 
limitation by provision in power of attorney). 

care may limit the 
See Section 2510.050 

See also Sections 2402.030 ("agent" defined), 2402.090 ("durable 
power of attorney for health care" defined), 2402.150 ("health care 
decision" defined), 2402.250 ("principal" defined). 

§ 2514.040. Coweneement of proceedina [44431 

2514.040. (a) A proceeding under this subtitle is commenced by 

filing a verified petition stating facts showing that the petition is 

authorized under this subtitle, the grounds of the petition, and, if 
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known to the petitioner, the terms of the power of attorney. 

(b) Upon the filing of a petition under this subtitle, the clerk 

shall set the petition for hearing. 

eowent. Subdivision (a) of Section 2514.040 restates parts of 
former Section 2415 without substantive change. The former reference 
to filing in the superior court is restated in a different form in 
Section 2512.010. The language concerning the grounds of the petition 
is new and is drawn from Probate Code Section 17201 (commencement of 
proceeding under Trust Law). 

Subdivision (b) restates former Section 24l7(a) without 
substantive change. 

§ 2514.050. Diaaissal of petition [44441 

2514.050. The court may dismiss a petition if it appears that the 

proceeding is not reasonably necessary for the protection of the 

interests of the principal or the principal's estate and shall stay or 

dismiss the proceeding in whole or in part when required by Section 

410.30 of the Code of Civil Procedure. 

C!!!!!!!!ent. Section 2514.050 restates former Section 2416 without 
substantive change. The dismissal standard has been revised to permit 
dismissal when the proceeding is not "reasonably necessary," rather 
than "necessary" as under the former statute. Under this section, the 
court has authority to stay or dismiss a proceeding in this state if, 
in the interest of substantial justice, the proceeding should be heard 
in a forum outside this state. See Code Civ. Proc. § 410.30. See also 
Section 2402.250 ("principal" defined). 

§ 2514.060. totice of hear1p. [+4451 

2514.060. At least 30 days before the time set for hearing, the 

petitioner shall serve notice of time and place of the hearing, 

together with a copy of the petition, on all of the following: 

(a:) The agent if not the petitioner. 

(b) The principal if not the petitioner. 

(c) Any other persons the court in its discretion requires. 

CSWmt. Section 2514.060 continues former Section 24l7(b) 
without substantive change. "Agent" has been substituted for "attorney 
in fact." See Section 2402.030 ("agent" defined). See also 2402.250 
("principal" defined). 

§ 2514.070. Service of notice 

2514.070. Service sha11 be made by mailing to the last known 

address of the person required to be served unless the court in its 
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discretion requires that notice be served in some other manner. 

Personal delivery is the equivalent of mailing. 

C9P"ffl't. Section 2514.070 continues former Section 2417 (c) 
wi thout change. 

§ 2514.080. Proof of service 

2514.080. Proof of compliance with Sections 2514.060 and 

2514.070 shall be made at or before the hearing. If it appears to the 

satisfaction of the court that the notice has been given as required, 

the court shall so find in its order, and the order, when it becomes 

final, is conclusive on all persons. 

GnP-rnt. Section 2514.080 restates former Section 2417(d) without 
substantive change. 

§ 2514.090. Power of cOurt [4446) 

2514.090. (a) The court may make all orders and take all other 

action necessary or proper to dispose of the matters presented by the 

petition. 

(b) The court for good cause may shorten the time required for the 

performance of any act required by this subtitle. 

Cswent. Subdivision (a) of Section 2514.090 continues former 
Section 2413 without substantive change. The former reference to 
decrees has been omitted as unnecessary. 

Subdivision (b) continues former Section 2417(f) without 
substantive change. 

J 2514.100. T!!I!pOrary health care order [4447) 

2514.100. With respect to a durable power of attorney for health 

care, the court ·In·-its ·discret-i~n,. upon .. a .. howing of· good cause, may 

issue a temporary order prescribing the health care of the principal 

until the disposition of the petition filed under Section 2514.030. If 

a durable power of attorney for health care is in effect and a 

conservator (including a temporary conservator) of the person is 

appointed for the principal, the court that appoints the conservator in 

its discretion, upon s showing of good cause, may issue a temporary 

order prescribing the health care of the principal, that order to 

continue in effect for such time as is ordered by the court but in no 

case longer than the time necessary to permit the filing and 

determination of a petition filed under Section 2514.030. 
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C!!PIffllt. Section 2514.100 continues former Section 2417 (h) 
without substantive change. This section is intended to make clear 
that the court has authority to provide, for example, for the 
continuance of treatment necessary to keep the principal alive pending 
the court's action on the petition. See also Section 2514.090 (powers 
of court). 

See also Sections 2402.090 ("durable power of attorney for health 
care" defined), 2402.130 ("health care" defined), 2402.250 ("principal" 
defined) • 

§ 2514.110. Avard of attorney's fees [44481 

2514.110. In a proceeding under this subtitle commenced by the 

filing of a petition by a person other than the agent, the court may in 

its discretion award reasonable attorney's fees to one of the following: 

(a) The agent, if the court determines that the proceeding was 

commenced without any reasonable cause. 

(b) The person commencing the proceeding, if the court determines 

that the agent has clearly violated the fiduciary duties under the 

power of attorney or has failed without any reasonable cause or 

justification to submit accounts or report acts to the prinCipal or 

conservator of the estate or of the person, as the case may be, after 

written request from the principal or conservator. 

CoweD,t. Section 2514.110 continues former Section 24l7(g) 
without substantive change. "Agent" has been substituted for "attorney 
in fact." See Section 2402.030 ("agent" defined). 

I 2514,120. Guardian ad lit_ 

2514.120. At any stage of a proceeding under this subtitle, the 

court may appoint a guardian ad litem to represent the interests of a 

miSSing or incapacitated principal. Sections 373 and 373.5 of the Code 

of Civil Procedure do not apply to the appointment of a guardian ad 

litem under the provisions of this subtitle. 

CI!P!ept. Section 2514.120 restates former Section 2418 without 
substantive change. See also Section 2402.250 ("principal" defined). 

I 2514.130, Appeal [44601 

2514.130. An appeal may be taken from any of the following: 

(a) Any final order made pursuant to subdivision (a), (b), or (d) 

of Section 2510.020 or SUbdivision (a), (b), or (d) of Section 2514.030. 

(b) An order dismissing the petition or denying a motion to 

dismiss under Section 2514.050. 
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C""""",t. Section 2514.130 continues former Section 2419 
substantive change. The reference to "decree" in former 
2419(a) is omitted as unnecessary. 
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CONFORMING REVISIONS AND REPEALS 

Civil Code § 2023 (added>. Liaitatign on application of article 

SEC. Section 2023 is added to the Civil Code, to read: 

2023. This article does not apply to powers of attorney governed 

by Title 10 (commencing with Section 2400.010). 

(;npgent. Section 2023 is a 
the general provisions concerning 
have no application to powers of 
Sections 2400.020 (relation to 
("power of attorney" defined). 

new provision that makes clear that 
agency set out in Sections 2019-2022 
attorney governed by Title 10. See 
general agency statutes), 2402.210 

Civil Code § 2355 (_"ed>. MeanR of termtpftion of .. mcy 

SEC. Section 2355 of the Civil Code is amended to read: 

2355. An agency is terminated, as to every person having notice 

thereof, by any of the following: 

(a) The expiration of its term. 

(b) The extinction of its subject. 

(c) The death of the agent. 

(d) The agent's renunciation of the agency. 

(e) The incapacity of the agent to act as such. 

f~~-'Rle--&i-M-_,--M-eeel'lK4-,-~_-__ j.Y&i-e&I;.ka-«--t,lle 

aQ~~it,y--e~--... ~a8e--e~T--e.--t,1le-~i&i&k-~-~e8Bl Be'B.ati~-e~T 

,.iaei,a~-aad-at,t,aP&ey-ia-~e*'T-e.-eemaeaeeaeRt,-~~at,t,9~-~-~aet, 

e~--iIIl--&&I;-ka~<K-~.elie~-4n--t,he- eaBe eE-... ~_I'ft&Y',--i~ 

t,ae-at,t,e.aey-ia-~aet,-was-t,lle-s,euse-~-~~~~,.iaei,a~ 

aas- i! e ume .,. HB enu e as -de~ill.ed-4ft--Seot4«l-~3--e-!,-t,lle-l'.e"at,e-GedeT 

UII.~ees-t,lle-pewe.-ef-at,t,e.aey-ex,.ess~y-,.e¥ides-et,he.wise-ia-w.it,iBgT 

~ Cgw'!D.t ..... Section 2355. is --amended. to· delete subdivision (f) 
relating to the effect of divorce, dissolution, annulment, or 
separation of principal and agent under a power of attorney, or 
commencement of an action for theae purposes by the agent, in cases 
involving "absentees." This provision is restated without substantive 
change in Section 2415 .100(b). Powers of attorney are governed by 
Title 10 (commencing with Section 2400.010). See Section 2360 (general 
agency rules inapplicable to powers of attorney under Title 10). See 
also Sections 2400.020 (relation to general agency law), 2402.210 
("power of attorney" defined), 2410.130 (termination of power of 
attorney for property), 2410.140 (termination of nondurable power of 
attorney for property), 2415.090 (termination of agent's authority). 
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CWI Code , 2356 ''"''''ed). Jemfpetion of uma not coupled with 

interest; prgy 

SEC. Section 2356 of the Civil Code is amended to read: 

2356. (a) Unless the power of an agent is coupled with an 

interest in the subject of the agency, it is terminated by any of the 

following: 

(1) Its revocation by the principal. 

(2) The death of the principal. 

(3) The incapacity of the principal to contract. 

(b) Wotwithstanding subdivision (a), any bona fide tr&D8action 

entered into with such agent by any person acting without actual 

knowledge of such revocation, death, or incapacity shall be binding 

upon the principal, his or her heirs, devisees, legatees, and other 

successors in interest. 

(c) Nothing in this section shall affect the provisions of Section 

1216. 

~~'* l'a8~ , •• ,IWI' at: ."em.." 'ae ...... 181 ... af -til1i_ 

see*i_ 81'8 8 .. .t-~a Qa ,.a'1ia4,81l8 sf AI'.kka-3 (ea __ aiae "'*11 

gee*i_-a49~-eJUi-5-fe_8Ileiq-w~-iee"aR-a439~-ef-Glut.*H-aT 

fe~ ill With respect to a prOllY given by a person to another 

person relating to the exercise of voting rights, to the extent the 

provisions of this section conflict with or contravene any other 

provisions of the statutes of California pertaining to the pro%)" the 

latter provisions shall prevail. 

C<wmt. Subdivision (d) of Section 2356, concerning powers of 
attorney, is deleted. Powers of attorney are governed by Title 10 
(commencing with Section 2400.010), not by this title. See Section 
2360 (general agency rules inapplicable to powers of attorney under 
Title 10). See also Sections 2400.020 (relation to general agency 
law), 2402.210 ("power of attorney" defined), 2410.130 (termination of 
power of attorney for property), 2410.140 (termination of nondurable 
power of attorney for property), 2415.090 (termination of agent's 
authority), 2415.130 (power coupled with an interest), 2425.040 (effect 
of death or incapacity of principal). 

Chi! Code , 2357 Cgmded). Principal yho is "absentee" 

SEC. Section 2357 of the Civil Code is amended to read: 

2357. For the purposes of subdivision (b) of Section 2356 ... 

ge~ieRS~~a494, in the case of a principal who is an absentee 
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as defined in Section 1403 of the Probate Code, a person shall be 

deemed to be without actual knowledge of: 

(a) The principal's death or incapacity while the absentee 

continues in missing status and until the person receives notice of the 

determination of the death of the absentee by the secretary concerned 

or the head of the department or agency concerned or the delegate of 

the secretary or head. 

(b) Revocation by the principal during the period described in 

subdivision (a). 

Comaent. The references to former Sections 2403 and 2404 (durable 
powers of attorney) are deleted from Section 2357. Powers of attorney 
are governed by Title 10 (commencing with Section 2400.010), not by 
this title. See Section 2360 (general agency rules inapplicable to 
powers of attorney under Title 10). See also Sections 2400.020 
(relation to general agency law), 2402.210 ("power of attorney" 
defined). For a similar provision drawn from Section 2357, see Section 
2425.080 (knowledge where principal is "absentee"). 

Civil Code § 2360 (added). Liwitation on application of chapter 

SEC. Article 7 (commencing with Section 2360) is added to 

Chapter 1 of Title 9 of Part 4 of Division 3 of the Civil Code, to read: 

Article 7. Limitation on Application of Chapter 

§ 2360. Limitation on application of rh'pter 

2360. This chapter does not apply to powers of attorney governed 

by Title 10 (commencing with Section 2400.010). 

Cowent. Section 2360 is a new provision that makes clear that 
the general' provisions concerning agency set out 'iii. Sections 2295-2357 
have no application to powers of attorney governed by Title 10 
(commencing with Section 2400.010). See Sections 2400.020 (relation of 
general agency statutes), 2402.210 ("power of attorney" defined). 

Civil Code S§ 2400--2407 (repealed). Uniform Durable Power of Attorney 

Act 

SEC. Article 3 (commencing with Section 2400) of Chapter 2 of 

Title 9 of Part 4 of Division 3 of the Civil Code is repealed. 

-67-

______ ..J 



___ Revised Staff Draft HI" 1991 __ _ 

I 2400. Parable poyer of attorney 
CaaleDt. Former Section 2400 is restated without subatantive 

change in Section 2410.030 (durable power of attorney for property). 
See Comment to Section 2410.030. 

I 2400.5. Prpxy aiyen by Alent to exercise yotin! rights 
C""ent. FOl'ller Section 2400.5 is continued without substantive 

change in Section 2402.2l0(b) (proxy excluded from definition of power 
of attorney). See Comment to Section 2402.210. 

I 2401. Bffect of principal's ipr'pacity 
r .... rnt. Former Section 2401 is continued without substantive 

change in Section 2410.040 (effect on agent's acts under durable power 
of attorney during principal's incapacity). See COIIIIIent to Section 
2410.040. 

I 2402. lelatigp of Alent to court-aPPOinted fiduciary 
ec.ent. The first two sentences of subdivision (a) of former 

Section 2402 are continued without substantive change in Section 
2415.070 (relation of agent to court-appointed fiduciary). See Comment 
to Section 2415.070. The substance of the last sentence of subdivision 
(a) is restated in Section 2405.010 (subtitle containing Section 
2415.070 not applicable to durable powers of attorney for health care). 

Subdivision (b) is continued without substantive change in Section 
2410.060 (nomination of fiduciary in durable power of attorney for 
property). See Comment to Section 2410.060. 

I 2403. Death or ipcapacity of principal 
C......... Former Section 2403 is continued 

change in Section 2425.040 (effect of death 
principal). See Comment to Section 2425.040. 

without substantive 
or incapacity of 

I 2404. Affidavit of laclt of JrnnylecJge of temination of poyer 
c--rnt._ Former Section ~40:'\ is_ Continued without substantive 

change in Section 2425.050 (affidavit of lack of knowledge of 
termination of power). See Comment to Section 2425.050. 

§ 2405. Copstrgetion and application 
Cgpmrnt. Former Section 2405 is restated without substantive 

change in Section 2405.020(b). 

§ 2406. Short title 
C .... ent. Former --Section- 2406 is- -rut.ted without substantive 

change in Section 2405.020 (Uniform Durable Power of Attorney Act). 
See Comment to Section 2405.020. 
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§ 2407. Severability 
Cnement. Former Section 2407 is restated without substantive 

change in Section 2405.020(c). 

Civil Code §§ 2410--2423 (repealed). Court euforc!!IIeQt of duties of 

attorney in fact 

SEC. Article 4 (commencing with Section 2410) of Chapter 2 of 

Title 9 of Part 4 of Division 3 of the Civil Code is repealed. 

§ 2410. Defipitions 
Cnmment. Subdivision (s) of former Section 2410 is superseded by 

Section 2402.030 ("agent" defined). See Comment to Section 2402.030. 
Subdivision (b) is continued without substantive change in Section 

2402.090 ("durable power of attorney for health care" defined). See 
Comment to Section 2402.090. 

The first sentence of subdivision (c) is restated without 
substantive change in Section 2402.210(a) ("power of sttorney" 
defined). The second sentence of subdivision (c) is superseded by 
Section 2402.2l0(b) (exclusion from power of attorney). See Comment to 
Section 2402.210. 

Subdivision (d) is restated without substantive change in Section 
2402.250 ("principal" defined). See Comment to Section 2402.250. 

§ 2411. Petitigners 
Cnwept. Former Section 2411 is continued without substantive 

change in Section 2514.010 (petitioners). See Comment to Section 
2514.010. 

§ 2412. Relief available 
Cowept. Former Section 2412 is continued without substantive 

change in Section 2510.020 (petition as to power of attorney for 
property). See Comment to Section 2510.020. 

§ 2412.S. Petitign as to durable power of attorney for htii1th care 
Cowent;. Former Section 2412.5 is continued without substantive 

change in Section 2514.030 (petition as to durable power of attorney 
for health care). See Comment to Section 2514.030. 

§ 2413. Power of court 
C!!!IPffl'!. Former Section 2413 is continued wi thout substantive 

change in Section 2514.090 (power of court). See Comment to Section 
2514.090. 

§ 2414. Yegge 
Co ent. Former Section 2414 is continued without substantive 

change in Section 2512.040 (venue). See Comment to Section 2512.040. 

-69-

) 



___ Revised StaEE Draft _____________ May 1991 

§ 2415. Verified petition; contents 
Cnmment. Former Section 2415 is restated without substantive 

change in Sections 1021 (petition to be verified), 2512.010(a) 
(jurisdiction in superior court), and 2514.040 (commencement of 
proceeding). See Comment to Section 2514.040. 

§ 2416. Di .. is .. 1 of petition 
C· ent. Former Section 2416 is restated without substantive 

change in Section 2514.050 (dismissal of petition). See COlIDent to 
Section 2514.050. 

§ 2417. Bearing 
Cnmment. Subdivision (a) of former Section 2417 is restated 

without substantive change in Section 2514.040(b) (clerk to set matter 
for hearing). 

Subdivision (b) is restated without substantive change in Section 
2514.060 (notice of hearing). See Comment to Section 2514.060 

Subdivision (c) is continued without change in Section 2514.070 
(service of notice). 

Subdivision (d) is restated without substantive change in Section 
2514.080 (proof of service). 

Subdivision (e) is restated without substantive change in Section 
2510.080 (application of decedents' estates provisions). See COlIIDent 
to Section 2510.080. 

Subdivision (f) is restated without substantive change in Section 
2514.090(b) (order shortening time). 

Subdivision (g) is continued without substantive change in Section 
2514.110 (award of attorney's fees). See Comment to Section 2514.110. 

Subdivision (h) is continued without substantive change in Section 
2514.100 (temporary health care order). See Comment to Section 
2514.100. 

§ 2418. Guardian ad litem 
C......,... Former Section 2418 is restated without substantive 

change in Section 2514.120 (appointment of guardian ad litem). 

S 2419. Appeal 
C,.mt. Former Section 2419 

change in Section 2514.130 (appeal). 

§ 2420. C1JmulaUve remedies 

is continued without substantive 
See Comment to Section 2514.130. 

Ct!P!fPt. Subdivision (a) of former Section 2420 is continued 
without substantive change in Section 2510.030 (cumulative remedies). 

Subdivision (b) is continued without substantive change in Section 
2510.020(b) (application of title). 

§2421. 
C· 

without 

LiaitaUon by provision in poyer of attorney 
ent. Subdivision (a) of former Section 2421 is continued 

substantive change in Section 2510.050 (limitation of remedies 
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by provision in power of attorney). See Comment to Section 2510.050. 
Subdivision (b) is continued without substantive change in Section 

2510.060 (right to petition under power of attorney for property). The 
cross-reference to subdivision (c) is omitted as unnecessary. See 
Comment to Section 2510.060. 

Subdivisions (c) and (d) are reatated without substantive change 
in Section 2510.070 (right to petition under durable power of attorney 
for health care). See Comment to Section 2510.070. 

5 2422. Application of article 
Gryement. Former Section 2422 is restated without substantive 

change in Section 2510.040 (effect of provision in power attempting to 
make part inapplicable). See Comment to Section 2510.040. 

5 2423. Legislative intent 
COWent. Former Section 2423 is continued without substantive 

change in Section 2510.010 (legislative intent). See Comment to 
Section 2510.010. 

Beading of Article 5 (cnmmencina with Section 2430) (repealed) 

SEC. The heading of Article 5 (commencing with Section 2430) 

of Chapter 2 of Title 9 of Part 4 of Division 3 of the Civil Code is 

repealed. 

Heading for Subtitle 3 (~nmmencing with Section 2430) (added) 

SEC. A heading is added immediately preceding Section 2430 of 

the Civil Code, to read: 

SUBTITLE 3. DURABLE POWERS OF ATTORNEY FOR HEALTH CARE 

Civil Code 5 2430 (te¢hDleal aepnd-ent). Definitigns 
Csw!!Pt. Section 2430 ia amended to change "article" to 

"subtitle." This is a technical, nonsubstantive change. 

Civil Code 5 2431 (technical amendment). Application of article 
Cggaent. Section 2431 is amended to correct a crosa-reference and 

to change "article" to "subtitle." These are technical, nonsubstantive 
changes. 
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Civil Code , 2432.5 (technical amepd!!!ent). 'RIIIployee of health care 
provider. cOPlUQity care facility. or residential care facility 

C_ent. Section 2432.5 is amended to change "article" to 
"subtitle." This is a technical, nonsubstantive change. 

Civil Code , 2434 (techpical 8IIIend'ent). Attorney in fact's authority 
to mAke health care decisigns 

C_ent. Section 2434 is amended to 
"subtitle." This is a technical, nonsubstantive 

change 
change. 

"article" to 

Civil Code , 2438 (tf'rlmtcal .. en"l!eD.t). X .. mtties of health care 
provider 

C_ent. Section 2438 is amended to 
"subtitle." These are technical, nonsubstantive 

change 
changes. 

Itarticle" 

Civil Code' 2439 (technical amendment). Other authority not affected 

to 

CODIent. Section 2439 is amended to change "article" to 
"subtitle." These are technical, nonsubstantive changes. 

Civil Code , 2440 (te$ical ,,"epdment). Principal's ob1ections 
Coment. Section 2440 is amended to change "article" to 

"subti tIe." This is a technical, nonsubstantive change. 

Civil Code , 2443 (te"bn' cal Dep,,",ept). Cgnstruction of artide 
COWent. Section 2443 is amended to change "article" to 

"subtitle." This is a technical, nonsubstantive change. 

Civil Code , 2445 (added). CqnyincinR evidepce of identity of principal 

SEC. Section 2445 is added to the Civil Code, to read: 

2445. For the purposes of the declaration of witnesses required 

by Section 2432 or 2500, "convincing evidence" means the absence of any 

information, evidence, or other ~ircumstances . which would lead a 

reasonable person to believe that the person signing or acknowledging 

the durable power of attorney for health care as principal is not the 

individual he or she claims to be and any one of the following: 

(a) Reasonable reliance on the presentation of any one of the 

following, if the document is current or has been issued within five 

years: 

(1) An identification card or driver's license issued by the 

California Department of Motor Vehicles. 

(2) A passport issued by the Department of State of the United 

States. 
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(b) Reasonable reliance on the presentation of any one of the 

following, if the document is current or has been issued within five 

years and contains a photograph and description of the person named on 

it, is signed by the person, bears a serial or other identifying 

number, and, in the event that the document is a passport, has been 

stamped by the United States Immigration and Naturalization Service: 

(I) A passport issued by a foreign government. 

(2) A driver's license issued by a state other than California or 

by a Canadian or Mexican public agency authorized to issue drivers' 

licenses. 

(3) An identification card issued by a state other than California. 

(4) An identification card issued by any branch of the armed 

forces of the United States. 

(c) If the principal is a patient in a skilled nursing facility, a 

witness who is a patient advocate or ombudsman may, for the purposes of 

Section 2432 or 2500, rely upon the representations of the 

administrators or staff of the skilled nursing facility, or of family 

members, as convincing evidence of the identity of the principal if the 

patient advocate or ombudsman believes that the representations provide 

a reasonable basis for determining the identity of the principal. 

cs-.... t. Section 2445 continues former Civil Code Section 2511 
without substantive change. This section is drawn from Civil Code 
Section 1185 (aclmowledpent of instrument by notary public), but is 
more restrictive because this section does not include the substance of 
Civil Code Section 1185(c)(I). 

Heading of Chapter 3 (cnmm .... cigg with Section 2450) (repealed) 

SEC. The heading of Chapter 3 (commencing with Section 2450) 

of Title 9 of Part 4 of Division 3 of the Civil Code is repealed. 

Headipgs for Subtitle 4 and (;bapter I (cI!Pendpg with Section 2450) 

(added) 

SEC. A subtitle heading and a chapter heading are added 

immediately preceding Section 2450 of the Civil Code, to read: 
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SUBTITLE 4. STATUTORY FORMS 

Chapter 1. Use of Ststutory Form Provided by Repealed Statute 

Heading of (;hapter 3.5 (cogtepcinB with Section 2475) (repealed) 

SEC. The heading of Chapter 3.5 (commencing with Section 2475) 

of Title 9 of Part 4 of Division 3 of the Civil Code is repealed. 

Heading of (;h'pter 2 (rnmeepsing with Section 2475) (added) 

SEC. A chapter heading is added immediately preceding Section 

2475 of the Civil Code, to read: 

Chapter 2. Uniform Statutory Form Power of Attorney 

Headin! of (;h'pter 4 (Sf =;1»' with Sestion 2500) (repealed) 

SEC. The heading of Chapter 4 (coumencing with Section 2500) 

of Title 9 of Part 4 of Division 3 of the Civil Code is repealed: 

Headin!, of~(;h'pter " (cowrnsing,·with "'ection ·2500) ·{added} 

SEC. A chapter heading is added immediately preceding Section 

2500 of the Civil Code, to read: 

Chapter 3. Statutory Form Durable Power of Attorney for Health Care 

Civil Code § 2500 (t~clmical .........,.ent). Statutory fom of durable 
power of attorney for health care 

Cowept. The first paragraph of Section 2500 is amended to 
correct cross-references. These are technical, nonsubstantive changes. 

-74-



--- May 1991 Revised Staff Draft __ _ 

Civil Code Ii 2506 (technical gppclmppt). Tenlination of authority; 
alternate agent 

Ca.ent. Section 2506 is amended to correct a cross-reference. 
This is a technical, nonsubstantive change. 

Civil Code Ii 2507 (technical l!Ilpp!!.mt). Use of other fOrlllS 
eo.aent. Section 2507 is amended to correct cross-references. 

These are technical, nonsubstantive changes. 

Civil Code If 2510;514 (repealed). Misce1hp"QUS proyi8inp, relating 

to pavers of attorney 

SEC. Chapter 5 (coumencing with Section 2510) of Title 9 of 

Part 4 of Division 3 of the Civil Code is repealed. 

Ii 2510. ¥amiD! 8tat_t in durable power of attorney 
CgRlent. Former Section 2510 is restated without substantive 

change in Section 2410.050 (warning statement in durable power of 
attorney for property). See Comment to Section 2410.050. 

Ii 2510.5. FOnl of durable poyer of attorney after J!lD.uary 1. 1986 
Cnmprqt. Former Section 2510.5 is superseded by Section 2405.030 

(form of durable power of attorney after January 1, 1993). See CODment 
to Section 2405.030. 

Ii 2511. Convlpe'p' evfderu;e of ideptity of principal 
!;npppt. Former Section 2511 is continued without substantive 

change in Section 2445 (convincing evidence of identity of principal). 

Ii 2512. Protection of person relying in 800d faith on durable DOwer of 
attorney 

C9'P'ent. Former Section 2512 is continued without substantive 
change in Section 2425.090 (protection of third person relying in good 
faith on durable power of attorney for property). See also Section 
2438 (ilDlllunities of health care provider). See COlDlllent to Section 
2425.090. 

Ii 2513. Application to Principal's property; description of it ... " 
Ct!P!!ppt. Former Section 2513 is continued without change in 

Section 2410.090 (application to principal's property). 

Ii 2514. Sprinaina power of attorney 
COIBeIlt. The introductory chuse of subdivision (a> of former 

Section 2514 is superseded by Section 2402.010 (application of 
definitions). Paragraph (1) of subdivision (a) is restated without 
substantive change in Sections 2402.030 ("agent" defined), 2402.210 
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("power of attorney" defined), and 2402.250 ("principal" defined). See 
Comment to Section 2402.030 ("agent" replaces "attorney in fact"). 
Paragraph (2) of subdivision (a) is continued without change in Section 
2402.290 ("springing power of attorney" defined). 

Subdivisions (b)-(d) are continued without substantive change in 
Section 2410.070 (springing power of attorney). See Comment to Section 
2410.070. 
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