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First Supplement to Memorandum 91-38
Subject: Study L-3002 -~ Powers of Appointment (Policy Issues)

This supplement considers comments we have received on the
revision discussed in Memorandum 91-38 and discusses sanother policy
issue that has come to our attention. A draft statute is attached.
This draft will be adjusted to reflect the Commission's decisions on
the new 1ssue raised in this supplement and any other matters requiring

revision,

Exercise of Power by Reslduary Clause

Memorandum 91-38 presents the 1ssue whefher the provisien
concerning exercise of a power of appointment by a residuary clause in
a will should be revised to incorporate the new Uniform Probate Code
rule, Attached to this supplement 13 a letter from Carol A.
Reichstetter on behalf of the Executive Committee of the Probate and
Trust Law Section of the Los Angeles County Bar Association in support
of the proposed revislon. (See Exhibit 1.)

The new rule 1s set out in Section 641 of the draft tentative

recommendation attached to this supplement.

Legislative Developments
After preparing the original proposal to relocate the power of
appointment statute, we became aware of another bill.concerning powers
of appointment. Assembly Bill 1722, introduced by Assemblyman Paul
Horcher, would implement a recommendation of the State Bar Conference
of Delegatea, AB 1722 would make the following change in Civil Code
Section 1385.1:

1385.1 (a) Except =as otherwise provided in thils title,
if the creating instrument specifies reguirements as to the
manner, time, and conditions of the exercise of a power of
appointment, the power can be exercised enly—-by—eemplying
through reasonable compliance with those requirements.
Compliance 1s reasonable and sufficient if the donor's
purposes in establishing the reguirements are satisfied,
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(b) Unless expressly prohibited by the creating
instrument, a power stated to be exercisable by an inter
vivos lnstrument is also exercisable by a written will,

Assemblyman Horcher has requested the Ccmmission to conaider this
provision in connection with its power of appointment study. {See
Exhibit 2.) A concern over poasible inconéistenciea between AB 1722
and the residuary clause provision under consideration by the
Commission was expressed in a letter to Assemblyman Horcher from James
R. Birnberg on behalf of the Executive Committee of the Probate and
Trust Law Section of the Los Angeles County Bar Association.

At this point, we understand that Assemblyman Horcher plans to
make AB 1722 a two-year blll and that the revision proposed by the
Commission would be included in the bill.

Analysis of Reasonable Compliance Proposal
The remainder of this supplement considers the proposal in AB 1722
to codify a reasonable compliance rule applicable to the exercise of a

power of appointment,

Existing Law

Civil Code Section 1385.1 and its Comment, as carried forward in
the Probate Code version of the power of appointment statute (the
attached staff draft), read aa follows:

Prob, Code Sco of d ! ori eneral

630. (a) Except as otherwlse provided in this part, if
the creating instrument specifies requirements as to the
manner, time, and conditions of the exercise of a power of
appointment, the power can be exercised only by complying
with those requirements.

{b) TUnless expressly prohibited by the creating
instrument, a power stated to be exercisable by an inter
vivos instrument is also exercisable by a written will.

Comment , Section 630 continues former Civil Code
Section 1385.1 without substantive change. Subdivision (a)
codifies the common law rule embodied in Section 346 of the
Regstatement of Property (1940). Accord Restatement (Second)
of Property (Donative Transfers) § 18.2 (1986); see also
Restatement of Property § 324 (1940).

Subdivision (b) states an exception to the rule codified
in subdivision (a). This exception 18 not found in the
common law, but a similar exception is found in the law of
other states. See Mich, Stat, Ann. § 26.155(105){(2)
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{(Callaghan 1984); Minn. Stat. Ann. § 502.64 (West 1990); N.Y.
Est. Powers & Trusts Law § 10-6.2(a)(3) (McKinney 1967).
Oftenr a directive in the creating instrument that a power be
exercised by an inter vivos instrument places an inadvertent
and overlooked limitation on the exercise of the power. If
and when such a prescription is encountered, it 1s reasonable
te say that, "All the purpecses of substance which the donor
would have had in mind are accomplished by a will of the
donee.” See Restatement of Property § 347 comment b (1940).
However, if the donor expressly prohibits the testamentary
exercise of the power, the donor's clear intent should be
enforced, For example, 1f the creating instrument requires
exercise of the power "only by an instrument other than a
will,” subdivision (b} is not applicable. See also Code GCiv.
Proc. § 1971 (power relating to real property).

See also Section 610{c) (“creating instrument" defined).

As set out above, AB 1722 would loosen the seemingly strict
standard of subdivision (a) by adopting (1) a "reasonable compliance"
rule and (2) deeming satisfaction of the donor's purpeses in

establishing the requirements to be “reasonable and sufficient"

compliance.
Arguments of Proponents, The proponents of the amendment state

that it is wunclear under the existing statutory language whether
reasonable compliance would be sufficient for exercise of a power of
appointment. (See the State Bar GConference Resolution attached as
Exhibit 3.) The proponents state that the court In Estate of Wood, 32
Cal. App. 23d 862, 881-83, 108 Cal. ERptr. 522 (1973), effectively
applied a reasonable compliance rule. In Wood, the donor's will
gspecified that the power was exercisable only by an instrument
delivered to the trustee during the donee's lifetime. The donee left
the instrument exercising the power with her conservator with
instructions to deliver i1t to her attorney who was then supposed to
deliver it to the trustee. The attorney delivered the instrument to
the trustee only after the donee's death, even though the donee had
checked with the attorney to make sure the matter had been taken care
of., The court noted that the donor's intention "must be respected and
should be carried out,” but continued, "the intention of the donee,
also, should be given effect if it may reasonably be done.” The court
found that none of the denor's presumed purposes would be thwarted by
glving effect to the donee's exerclse of the power without complying
with the stricet delivery requirement, since the authenticity of the
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exercise was mnot gquestioned, the donee did "all it was possible for her
to do" to comply, and the trustee was not I1inconvenienced as he would
have been 1f distributions had already been made when the instrument
was received. The only authority cited in this part of the decision
involved a filing requirement under the State Teachers' Retirement
System. The Wood court apparently did not find the ancient rule that
Yequity will aid the defective execution of a power"” cited by the
proponents of AB 1722,

LA County Bar Concerng. The concerns expressed in Mr. Birnberg's
letter on behalf of the Probate and Trust Law Section of the Los
Angeles County Bar Association (Exhibit 4) are that the substantial
compliance rule (1) is inconsistent with the donor’s likely intent in
providing special rules in the first place, (2) would allow disgruntled
beneficiaries to challenge the donor's conditions, and (3) causes
uncertainty in the application of other rules in the power of
appointment statute that  hinge on fulfillment of specific
requirements. The second problem would place valid estate plans at

risk and result in litigation and 1ts attendant expense and delay.

Restatement Rule
The Restatement {Second) of Property (Donative Transfers) includes

an equitable approximation rule with a more limited scope than the rule
proposed 1in AB 1722, Perhaps it offers an approach that would
accomplish the purposes of the bill proponents while answering some of

the concerns of the opponents.

§ 18.3, Appointment Defectjve with Respect to Formalities
Effective in a Court Applying EBquitable Principles

Failure of an appointment to satisfy the formal requisites
of an appointment described in § 18.2, other than those
required by law, does not cause the appointment to be
ineffective in a court applying equitable principles 1if

(1) The appointment approximates the manner of appointment
prescribed by the donor; and

{(2) The appointee is

(a) a natural object of the donee’s affection, or

(b) a person with whom the donee has had a relationship
akin to that with one who would be a natural object of the
donee's bounty, or

{c} a creditor of the donee, or

{(d) a charlty, or

(e) a person who has pald value for the appointment, or

(f) some other person favored by a court applying
equitable principles.
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Comment :

a. Rationale. The formal requisites of an appointment
described In § 18.2 include both the formal requisites that
are agignificant and those that are of minor importance.
Unless some significant purpose is accomplished by an
additicnal formal requisite imposed by the donor, equitable
relief from the rigid enforcement of such additional
formality 1s avallable. The rule stated in thls section
arose in the English courtas of Chancery and is still
expressed as a rule that "equity will aid the defective
eXecution of a power.” Such ald is given only for the
benefit of certain objects of the power who are persons
traditionally favored by courts of equity (see Subsection
(2)).

b. Formal requirements imposed Dby law. Formal
requirements imposed by law with reference to instruments of
appointment are always regarded as fulfilling a significant

purpese, Conseguently, thelr approximation 18 never
sufficient in either law or equity to make the appointment
effective.

c. Additional formal requirements imposed by the donor.
Whenever the doner imposes formal requirements with respect
to the instrument of appointment that exceed the requirements
imposed by law for such instrument, the donor'a purpose in
imposing additional formal requirements must be determined.
To the extent the failure to comply with the additional
formal requirements will not undermine the accomplishment of
a significant purpose, the court in applying equitable
principles will save the appointment when it is in favor of
the objects of the power described in Subsection {(2) and the
appointment approximates the formal requirements imposed by
the donor.

e. Inclusion in favored class of appointees. The favored
class of appointees described in Subsection (2) must, of
course, be included in the objects of a power in order for an
appointment to them to be effective under the rule of
Subsection (2). The natural objects of the donee’s affection
would normally include a spouse, a child, a grandchild, or an
adopted child. The facts of a particular case, however, may
open the door to the inclusion o¢f many other persons as
natural objects of the donee's bounty.

The Reporter's Note to this section atates that it is supported by
Judicial authority, but that no recent cases have dealt with the rule.

Development of Califo oW f ointment Statute

Civil Code Section 1385.1 codifies the rule in Restatement Secticn
346 (now Section 18.2) requiring compliance with requirements imposed
by the donor, but the statute does not codify the equitable exception
in Restatement Section 347 (now Section 18.3). Section 347 in the 1940
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Restatement recognized an equitable exception only where the appointee
is "a wife, child, adopted child or creditor of the donee, or a
charity, or a person who has paid value for the appointment." It does
not appear that the Commission ever considered the equitable doctrine
stated in Restatement Section 347,

The power of appointment study commenced in 1968 with a review of
a proposed statute drafted by Professor Richard Powell, the
Commission's consultant. Prof. Powell's proposed California statute
was printed as an appendix to his background study in 19 Hastings L.J.
1281, 1299-312 (1968). Section 15(4) of Powell's draft provided:

An effective exercise of a power of appointment can be
made by an instrument conforming to the requirements of
subsection 2, without observance of additional formalities
directed by the donor to be ohserved in its exercise.

{Subsection 2 1s essentially the same as Civil Code § 1385.1 and
Section 630 1n the staff draft attached to thia pupplement.) Prof.
Powell's explanatory note says that this provision "is more liberal
than the common law rule embodied in Restatement § 346." Perhaps the
reference should have been toc both Sections 346 and 347 of the
Restatement.

The substance of this broad exception to formalities imposed by
the donor was included in the staff's draft and approved by the
Commission in the form of a tentative recommendation. The California
Bankers Association wrote that they did not understand the provision
and the September 1968 Minutes report that the provision "was deleted
after discussion of a comment by the California Bankers Legislative

Committee," MNo other reasons are given.

¥Yhat Is the Law Now?

The power of appeintment statute was not intended to be a complete
statement of the law on the subject, as is made clear in Civil Code
Section 1380.1 (draft Section 600). Consequently, the omission of a
common law rule 18 not a rejection of that rule. It 1is also
interesting to note that the Comment to Civil Code Section 1385.1(Db)
cites Comment b to Restatement Section 347 as support for the then new

statutory rule that a power exercisable by an inter vivos instrument is




also exercisable by a written will. The rationale cited in the Comment
is that the donor's gubstantial purposes 1in such a case would be
accomplished by testamentary exercise of the power., In addition, the
statute makes clear that the rules on exercise of powers do not
preclude judiclal remedies In the case of a defective exercise of an
Imperative power (Clvil Code § 1385.5, draft Section 634).

Congidered in light of this background, Estate of Wood, discussed
supra, is arguably in 1line with the common law rule, particularly as
extended in the second Restatement, and not in conflict with the power
of appointment statute. The problem with Wood is that it does not
provide much of a rule nor is it based on authorities relating to
powers of appointment. The appeintee iIin Wood was the donee's
companion, It is unknown whether, under the facts of thls case, the
companion c¢ould have been found to bhe a "person favored by a court
applying equitable principles,™ in the language of Section 18.3(2){f)
of the second Restatement, or could have fit one of the other

categorles of feavored persons,

Alternatives

We see at least twe alternatives based on the Restatement
formulation that should be considered along with the proposal in AB
1722:

(1) General Restatement rule, The general equitabie approximation
exception of the Restatement could be adopted without the specifics as
to permissible appointees. This is similar to the general exception
proposed by Prof. Powell. It 1s fairly consistent with the policy of
AB 1722, but provides more detail:

Jud a elief from forma es imposed by donor

630.5. (a) Where an appointment does not satlafy the
formal requirements specified in the creating instrument as
provided in subdivision {(a) of Sectiocn 630, the court may
excuse compliance with the formal requirements and determine
that exerclise of the appointment was effective if both of the
requirements are satisfiled:

{1) The appointment approximates the manner of
appointment prescribed by the donor.

(2) The failure to satisfy the formal requirements does
not defeat the accomplishment of a significant purpose of the
donor.

(b) This section does not permit a court tc excuse
compliance with a specific reference requirement under
Section 631.
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Comment . Section 630.5 is new. Subdivision (a) 1is
drawn from Section 18,3 of the Restatement (Second) of
Property (Donative Transfers) (1986). See also Restatement
of Property § 347 (1940). The general rule in subdivision
(a) 1s consistent with Estate of Wood, 32 Cal. App. 3d 862,
B81-83, 108 Cal, Rptr. 522 (1973).

The formal requisites of an appointment degscribed in
subdivision {(a) include hoth the formal requirements imposed
by the donor that are significant and those that are of minor
importance. For an exception, however, see subdivision (b).
Unless some significant purpose is accomplished by an
additional formal requirement imposed by the donor, eguitable
relief from the rigid enforcement of the additional formality
is available, The rule stated In this subdivision arose in
the English courts of Chancery and is still expressed as a
rule that "eguity will aid the defective execution of a
power." Restatement {Second) of Property {Donative
Transfers) § 18.3 comment a (1986).

Under subdivision (a), where the donor imposes formal
requirements with respect to the instrument of appointment
that exceed the requirements 1imposed by law for the
instrument, the donor's purpose in imposing additional formal
requirements must be determined. To the extent the fallure
to comply with the additional formal requirements will not
undermine the accomplishment of a significant purpose, the
court in applying equitable principles may save the
appointment if the appointment approximates the formal
requirements imposed by the donor. See Restatement (Second)
of Property {(Donative Transfers) § 18.3 comment ¢ (1986).
The rule in Section 630.5(a) 1s not limited to the favored
class of appointees described in the Restatement rule.

Subdivision (b) makes clear that the donor's regquirement
that the donee specifically refer to the power of appointment
or the instrument creating it, as provided in Section 631, is
not subject to equitable relief under this section.

This alternative falls between the detailed Restatement rule
(alternative #2, infra) and the reasonable compliance rule proposed in
AB 1722. This alternative, 1llke AB 1722, is not dependent on the
nature of the appolntee. Unlike AB 1722, which deems gatisfaction of
the donor's purposes to be both reasonable and sufficient, this
alternative requires both an approximation of the donor's requirements
and a determination that the donor's purposes would not be defeated.
This may help meet the objections of those who are concerned that the
standard in AB 1722 is an invitation to litigation,

{2} Detailed Restatement rule, An approach based on the rule in
Section 18.3 of the Restatement would leave Civil Code Section 1385.1
(draft Section 641) wunchanged and would add the detalled equitable

exception:




§ 630.5, Judicia)l relief from formalities imposed by donor

630.5. {a) Where an appointment does not satisfy the
formal requirements specified in the creating instrument as
provided In subdivision {a) of Section 630, the court may
excuse compliance with the formal requirements and determine
that exercise of the appointment was effective 1f hoth of the
following requirements are satisfied:

(1) The appointment approximates the manner of
appointment prescribed by the donor.

{2) The failure to gatisfy the formal requirements does
not defeat the accomplishment of a significant purpose of the
donor.

(3) The appointee 13 one of the following persons:

(A) A natural object of the donee's affection.

(B) A person with whom the donee has had a relationship
akin to that with one who would be a natural object of the
donee's bounty.

{C) A creditor of the donee.

(D) A charity.

{E) A person who has pald value for the appointment.

(F} Some other person favored by the court applying
equitable principiles.

(b) This secticn does not permit a court to excuge
compliance with a specific reference requirement under
Section 631.

Comment . Section 630.5 1is new. Subdivision (a)
codifies the rule in Section 18.3 of the Restatement (Second)
of Property {Donative Transfers) {1986). See also
Restatement of Property § 347 (1940). The general rule in
subdivision (a) is consistent with Estate of Wood, 32 Cal.
App. 3d 862, 881-83, 108 Cal. Rptr, 522 (1973).

The formal reguisites of an appointment described in
subdivision (a) include both the formal requirements imposed
by the donor that are sighificant and those that are of minor
importance. {For an exception, however, see subdivision
{b).) Unless some significant purpose is accomplished by an
additional formal requirement imposed by the donor, equitable
relief from the rigid enforcement of the additichal formality
is available, as recognized in subdivision {a)(2). The rule
stated in this subdivision arose 1n the English courts of
Chancery and 1s still expressed as a rule that "eguity will
ald the defective execution of a power." Such aid is given
only for the benefit of certain objects of the power who are
persons traditionally favored by courts of equity (see
subdivision (a)(3). Reatatement (Second) of Property
(Donative Transfers) § 18.3 comment & (1986).

Under subdivision (a), where the donor imposes formal
requirements with respect to the instrument of appointment
that exceed the requirements 1imposed by law for the
instrument, the donor's purpose in imposing additional formal
requirements must be determined. To the extent the failure
to comply with the additional formal requirements will not
undermine the accomplishment of a significant purpose, the
court 1n applying equitable principles will save the
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appointment when it is in favor of the objects of the power
described in subdivision (a){(3) and the appointment
approximates the formal requirements 1imposed by the donor.
Restatement (Second) of Property {(Donative Transfers) § 18.3
comment ¢ {1986).

The favered class of appointees described in subdivision
(a)(3) must, of courge, be included in the permissible
appointees of a power In order for an appointment to them to
be effective. The natural objects of the donee's affection
would normally include a spouse, a child, a grandchild, or an
adopted child. The facts of a particular case, however, may
open the door to the inclusion of many other persons as
natural objects of the donee's bounty. Restatement {Second)
of Property (Donative Transfers) § 18.3 comment e (1986).

Subdivision (b) makes clear that the donor's requirement
that the donee specifically refer to the power of appointment
or the insgtrument creating it, as provided in Section 631, is
not subject to equitable relief under this section.

The requirement for eguitable relief stated in subdivision (a)(2) of
the draft is not in the Restatement rule itself, but is an essential
element recognized in the Restatement comment. It seems preferable to
include it in the statute rather than rely on the comment,

The =sataff favors the first alternative, the general Restatement
rule, over the more detailed rule because some of the details are
confusing, such as subdivision (a)(3)(B) in the above draft, and
hecause the six classes of favored appointees seem te cover about every

class of likely appointee,

Respectfully submitted,

Stan Ulrich
Staff Counsel
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CAROL A. REICHSTETTER
ATTORMNEY AT Laow " r
IIE3 WEST 27™ STREET
LOS ANGELES, CALIFORMIA 90007
1213) 74?-8304

FAX (213 746-343|

May 8, 1991

Nathaniel Sterling

Assistant Executive Secretary
California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Re: tud =300 owers of ointment - Exercise
[o) ower b sidu lause in Will

Dear Mr. Sterling:

The Executive Committee of the Probate and Trust Law Section
of the Los Angeles County Bar Association has reviewed Memorandum
91-38, proposing the adoption of the 1990 Uniform Probate Code Rule
set out in Section 2-608 regarding the exercise of powers of
appointment. As a member of the executive committee, I have been
asked to convey to the Commission our observations.

We support the Staff's recommendation that Section 2-608 be
adopted.

Thank you for your consideraticn of these comments. I expect
to attend the June meeting and will be glad to answer any questions
that may arise.

Very truly yours,

Carol A. Reichstetter

cc: Members of the Executive Committee

lrc-1t2.430
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CAPITOL OFFICE éﬁﬁnlﬂhlg COMMITTEES:
STATE CAPITOL
PO.BOX 942849 a - - - HIGHER EDUCATION
SACRAMENTOL A 24540-0001 alifornia Legislature
{918) 445.7550 B UTILITIES AND COMMERCE
FAX (916] 3246972 :
DISTRICT OFFICE PAUL V. HORCHER JUDICIARY
16209 E. WHITTIER BLVD. - ASSEMBLYMAN, FIFTY-SECOND DISTRICT INSURANCE
WHITTIER, CA 90603
{213) 9479878 Serving the cities & communities of Whittier, Haciends Heights, REPUBLICAN DRUG
FAX [916] 943-6397 La Mirada, La Habra Haights, Rowiand Heights, Walmit, Diamond Bar, West Covina TASK FORCE
CA LAW REY. coMM'N

L

May 21, 1991

Nathaniel Sterling

Assistant Executive Secretary
California Law Revision
Commission

4000 Middlefield Road, Suite D-2
Palo Alto, Ca 94303

Dear Mr. Sterling:

I am currently authoring AB 1722, which provides
that a power can be exercised through "reasonable
compliance" with the requirements set forth in the
governing instrument and that such compliance is
reasonaple if the donor's purposes in establishing
the requirements are satisfied.

Could you look at any problems that might be
raised with regards to this probate legislation.

Your attention to this matter is greatly
appreciated.

incerely,

AUL HORCHER
MEMBER STATE ASSEMBLY

Printed on Recycisd Papsr
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1st Supp. Memo 91-38 EXHIBIT 3 Study L-3002
RESOLUTION 7+15-90

Amuthachn1<n:h:sncnh:{13&5J.uulnhe:mnuuum&éi&:fﬂi;mnnwi&aihe:n:;drumrms
for eawarcise of a power of appointmant sufficient if the donor's paposes in
establishing the requiresents are satisfisd.

RESOLOTIONE OOMMITTEE REFCRT
Racormerd AFFROVE IN PRINCIFLE

8250081

This resolution would amend Civil Code section 1385.1 to make reascnahle

with the requirements for axercise of a powar of appointment sufficient if the donor's
parposes in astablishing the reguiremnts are satisfied.

Hmnh:r::msumnﬂe::nmihunetdtnthnxu;nm-unussltcut1nthac=tﬂthg:hu¢ruumt

is sufficient for the exsrcise u:anpnuurw%;;E::::E:ent is not claar in the statxke
ard has not been addressed conclusively in casie lsw, In the enly

reparted
case cn point, Estate Of Wood (1973) 32 Cal.App.3d 862, the ocourt took the position
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TEXT QF FESOLUTION

RESOLVED that the Conference of Delegates recommends that

legislation be sponsored anendlnq Civil cCode Sectien 1385.1 to
read as follows:

§1385.1

(a) Except as otherwise provided in this title, if the
creating instrusment specifies requirsments as to the
aanner, time, and conditions of the exercise of a power of
appointment, the power can ba sxarcised only by complying

with those regquirements.
: 3 ¢

WO =1 N8N

establishing the raquirenents are gatisfied,

(b) Unles: expressly prohibitad by the creating

10 instrument, a power stated to be sxercisable by an inter
11 vivos instrument is also exercisable by a written will.

{Proposed new language undarlined; language tc be deleted
stricken.)

PROPORERT san Diego County Bar Association
STATEMENT OF REASONS

\sting I

Whether reasonable compliance with the creating instrument is
sufficient for exercise of a power of appointaent is not clear
from the statute as currently drafted. 1In

(1973) 32 Cal.App.3d 862, the court used a reasocnable

7-152~90
1990 CONFERENCE
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compliance.standard to determine whether a donee had exercised '
her power in compliance with the requirements established by (
the donor, stating that the court should look to the purpose of

those requiraments. If the purpose was satisfied, reasonable

compliance with those requirements was sufficient. Egtate of

Wood was decided after Section 1385.,1 became effective,

This case ghould be distinguished from the line of cases, nmost
noticeably Estate of Eddy (1982) 134 Cal.App.3d 292, which
holds that if the donor requires any appointing instruments to
spacifically refer to the power of appointment, this
regquirement must be strictly met. These cases are in
compliance with Section 1385.2, which requires the appointing

instrument to specifically refer to the creating instrument if
tha donor so =specifies.

This Rasolution

This resolution would maka clear that with the exception of
requiremants set out by law, which could include those of
Sections 1385.2 through 1385.4, a court of equity may remedy a
defective exercise if it reasonably compliss with the
requirenents and the donor’s intent in establighing that
requirenent is patisfied. It would codity the heolding in
Batate of Wood and make clear the distinction between it and
the Egtate of Eddy line of cases. '

The statutory scheme as currently drafted creates confusion (
ovar whether a court of equity has this power, yet the court in '
Estate of Wood applied equitable principles and used a

reasohable cowpliance standard.

Section 1385.2 provides that if the crsating instrument
exprassly diregcts that a power of appointment be exercised by
an instrument making specific refersnce to the powar or
creating instrument, it can only be exercised with a spescific
reference. Section 1385.2 is consistent with Egtate of Eddy
and is not inconsistent with a reascnable compliance standard
in all other aspects of sxscution of a power.

Baction 1385.5 provides that the court has the power to remedy
a defective exercise of an imperative power of appointment.
The addition of this languange to Section 1385.1(a) should not
affect this Section which specifically refers to imperative
powers.

The Prohlem

The formal requirements of an appointment described in

51385.1(a) include both the formal regquiraments that are

significant and those that are of minor importance. Unless

some significant purpose is accomplished by an additional

formal regquirement imposed by the donor, equitable relief from

the rigid enforcemant of the additional formalities should be

available. Eguitable relief for failure to strictly cowply K_
with these requirements arose in the English Courts of Chancery

and is expressed a5 2 rule that "equity will aid the defective

axecution of a power.® 7-15b-90

1990 CONFERENCE
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IMPACT STATEMENT

This proposed resolution does not affect any other law, statute
or rule.

AUTHOR AND/OR PERMANENT CONTACT Mary ¥. Gillick, 110 West "AY
Street, Suite 1700, San Diegn, California 92108, (619) 236-1414

RESPONSIBLE FLOOR DELEGATE

COUNTERARGUMENT TO RESOLUTION 7-15-80
SANTA CLARA COUNTY BAR ASSOCIATION
We Disagreg with the resolution. We feel that given the

decision in Estate of Wopd, there is no further need for any
additional codification or legislation.

ICA
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VIA TELECOPIER AND MAIL

Hon. Paul Horcher

Menber of Assembly

4015 Capitol) Building
Sacramento, California 95814

Re: Asgembly Bill 1722

Dear Assemblyman Horcher:

The Los Angeles County Bar Probate and Trust Section's
Executive Committee ("Executive Committee") had previously
recommended that it oppose Assembly Bill 1722 on the basis that
adding a reasonable compliance exception to the provisions on the
exercise of a power of appointment would allow for possible fraud
and would result in increased litigation.

Where thers are particular reguirements to exercise of
a power of appointment, and in absence of ambiguity to permit
extrinsic evidence of intentions, the donor intended the power
be exercised only in & certain manner, otherwise the donor would
not have put in those reguirements in the first place. Use of
“substantial compliance" appears to be inconsistent with these
concepts since it suggests that the donor, although establishing
requirements, did net mean to do so. It allows disgruntled
beneficiaries to challenge conditions imposed by the donor and ix
places valid planning for powers of appointment at risk.

The Executive Committee's concerns are highlighted by a
Law Revision Commission study proposal which just has been
received, indicating that it is ceonsidering the adeption of a
Uniferm Probate Code Section in place of Civil Code Section
1386.2. This new provision would permit, under certain




Hon. Paul Horcher
May 13, 1991
Page 2

circumstances, a general residuary clause under a Will to
exercise a general power of appointment where there is no
requirement that it be exercised by specific reference or there
is no express or specific reference to the power under the
donee's Will. The adoption of Assembly Bill 1722, coupled with
the subsegquent adoption of the Law Revision Commissicn's
proposal, it is beljieved, would leave considerable uncertainty
when a residuary clause would exercise a general power of
appointment. '

For these reasons, while not formally opposing the
Bill, the Executive Committee believes there should be
coordination between the Law Revision Commissicn and the
proponents in San Diego Bar Asasociation so that the whole issue
can be considered with the objective of minimizing the risk of
fraud and to prevent increased litigation as to the intent of the
creator of a power of appointment,

Very, truly yours,

r— fi<;_::j:>bﬂﬂ,CLg_7

Jamgs R. Birnberg

JRB:ap
B1J11845.L01

cec: Members of Executive Committee
M. John Carscn, Esg.
Joseph Xornowski, Eag.
Mr. Larry Doyle
Jochn McDonnell, Esg.
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POWERS OF APPOINTMENT

Civil Code §§ 1380,1-1392.1 (repealed)., Powers of appolntment

SECTION 1. Title 7 (commencing with Section 1380.1) of Part 4 of
Division 2 of the Civil Code is repealed.

Comment. The power of appointment statute in former Civil Code
Sections 1380.1-1392.1 {is continued without substantive change in
Probate Code Sections 600-695, except as otherwise noted in the
Comments to the new sections. The following table indicates the
disposition of each of the former Civil Code sections in the Probate
Code.

ivil Pr fvil Pr od
1380.1 . . . . 600 1387.2 . . . . 651
1380.2 . . . . 601 1387.3 . . . . 652
1381.1 . . . . 610D 1388.1 . . . . 660
1381.2 . . . . 611 1388.2 . . . . 661
1381.3 . . . . 612 1388.3 . . . . 662
1381.4 . . . . 613 1389.1 . . . . 670
1382.1 . . . . 620 1389.2 . . . . 671
1384.1 . . . . 625 1389.3 ., . . . 672
1385.1 . . . . 630 1389.4 . ., . ., 673
1385.2 . . . . 631 1389.5 . . . . 674
1385.3 . . . . 632 1390.1 . . . . 680
1385.4 . . . . 633 130.2 . . . . 681
1385.5 . . . . 634 1330.3 . , . . 682
1386.1 . . . . 640 1390.4 . . . . 683
1386.2 . . . . 641 1390.5 . . . . 684
1386.3 ., . . . 642 1391 . . . . . 690
1387.1 . . . . 650 1392.1 . . . . 695

Prob, Code 600-695 {(added Powers of appointment
SECG. . Part 14 (commencing with Section 600} 1s added to
Division 2 of the Probate Code, to read:

PART 14, POWERS OF APPOINTMENT

Comment, This part sgupersedes Title 7 (commencing with Section
1380.1) of Part 4 of Division 2 of the Civil Code. The former power of
appointment statute is continued in this part without change, except as
neted in the Comments to the new sectieons. The former statute was
originally enacted and later revised on recommendation of the
California Law Revision Commlsslon. See Recommendation and Study
Relating to Powers of Appointment, 9 Cal., L. Revision Comm'n Reports
301 (1969); Background Statement Concerning Reasons for Amending
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Statute Relating fo Powers of Appointment, 14 Cal. L. Revision Comm’'n
Reports 257 (1978); Recommendation Relating to Revision of the Powers
of Appointment Statute, 15 Cal. L. Revision Comm'n Reports 1667 (1980);
see also Recommendstion Relating to Wills and Intestate Succession, 16
Cal. L. Revision Comm’'n Reports 2301, 2484 (1982); Recommendation
Proposing the Trust Law, 18 Cal. L. Revision Comm'n Reports 501, 755
(1986); Recommendation Relating to Uniform Statutory Rule Against
Perpetuities, 20 Cal. L. Revision Comm'n Reports 2501, 2538-39 (1990).

This part dces not codify all of the law relating to powers of
appointment. Its provisions deal with the problems most 1likely to
arise and afford positive statutory rules to govern these problems.
Many minor matters are not covered by this part or other statutes;
these are left to court decisions under the common law which remains in
effect. See Section 600 & Comment. This apprcach was taken in other
states. BSee Mich. Stat. Ann. § 26.105(119) (Callaghan 1984); Minn.
Stat. Ann. § 502.62 (West 1990); N.Y. Est. Powers & Trusts Law § 10-1.1
(McKinney 1967); Wis. Stat. Ann., § 232.19 (West Supp. 1990).

CHAPTER 1. GENERAL PROVISICOHNS

Common law applie g8 modified by statu
600. Except to the extent that the common law rules governing
povwers of appointment are modified by statute, the common law as to
powers of appointment is the law of this state.

Comment, Section 600 continues former Civil Code Section 1380.1
without change. This section codifles the holding in In re Estate of
Sloan, 7 Cal. App. 2d 319, 46 P.2d 1007 (1935), that the common law of
powers of appointment is in effect in California unless modified by
statute. 3See also In re Estate of Elston, 32 Cal. App. 2d 652, 90 P.2d
608 (1939); In re Estate of Davis, 13 Cal. App. 24 64, 56 P.2d 584
{(1936)., As uged in this section, the "common law" does not refer to
the common law as it existed in 1850 when the predecessor of Civil Code
Section 22.2 was enacted. Rather, the reference Is to the contemporary
and evolving rules of decisions developed by the courts in exercise of
their power to adapt the law to new aituations and to changing
conditions., See, e.g., Fletcher v. Los Angeles Trust & Sav. Bank, 182
Cal, 177, 187 P. 425 (1920).

0l, Law applicable to powers created or to July 1, 1

601, If the law existing at the time of the creaticn of a power
of appointment and the law exlisting at the time of the release or
exercise of the power of appolntment or at the time of the assertion of
& right given by this part differ, the law existing at the time of the
release, exercise, or assertion of a right contrels. Nothing in this
section makes invalid a power of appointment created bhefore July 1,
1970, that was valid under the law in existence at the time it was

created.



StRff Draft mocmm

Comment. Section 601 continues former Civil Code Section 1380.2
without substantive change. This section makes this part applicable
where a release is executed, a power is exercised, or a right is
asserted on or after July 1, 1970 (operative date of former Civil Code
Sections 1380.1-1392,1), regardless of when the power was created,
However, Section 601 deals only with the "release" or "exercise" of a
power of appointment or the "assertion of a right" given by this part.
The section does not deal with "creation" of powers of appointment, and
nothing in the section makes invalid a power of appointment created
before July 1, 1970, where the power was valid under the law in effect
at the time it was created.

Under this section, the rights of creditors after July 1, 1970,
with respect to a power of appointment —- whether created before or
after July 1, 1970 — are controlled by Sections 680-683. Likewise,
after July 1, 1970, such matters as the exercise of a power of
appointment are governed by this part, even though the power of
appointment was created before July 1, 1970,

Provisions similar to this section have been enacted in other
states, See Mich. Stat. Ann. § 26.155(122) (Callaghan 1984); Wis.
Stat. Ann. § 232.21 (West 1981).

CHAPTER 2. DEFINITIONS; CLASSIFICATION OF POWERS OF APPOINTMENT

§ 610, Definitions
610. As used in this part:

{(a) "Appointee" means the person in whose favor a power of
appointment is exercised.

{(b) "Appointive property" means the property or interest in
property that 1s the subject of the power of appeointment.

{c) "Creating instrument" means the deed, will, trust, or other
writing or document that creates or reserves the power of appointment.

{d) "Donee" means the person to whom a power of appointment is
given or in whose favor a power of appointment is reserved,

{e) "Donor" means the person who creates or reserves a power of
appointment.

(f) "Permissible appointee™ means a person in whose favor a power
of appointment can be exercised.

Comment, Section 610 continues former Civil Code Section 1381.1
without substantive change. The definitions have been reorganized in
alphabetical order. See also Sections 56 ("person" defined), 62
{"property" defined), 82 ("truat" defined), 88 {("will"™ defined).

The definitions of Tappecintee,” “donee,” and "donor" are
substantlally the same as provided in Restatement of Property Section
319 (1940}, Accord FRestatement (Second) of Property (Donative
Transfers) § 11.2 (1986). The definition of "creating instrument" in
subdivision (e¢) is similar to a Michigan provision. See Mich. Stat,
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Amn. § 26.155(102)(g) (Callaghan 1984). The definitions of "appointive
property” and “permissible appointee” are different from the
Restatement, but are substantially the same in meaning as Restatement
of Property Section 319{3), (6) (1940). See also Restatement (Second)
of Property (Donative Transfers) § 11.3 (1986).

11. "General" and "special" powers of appointment

611. (a) A power of appointment is "general" only to the extent
that it is exercisable in favor of the donee, the donee's estate, the
donee's creditors, or creditors of the donee's estate, whether or not
it is exercisable in favor of others.

(b) A power to consume, invade, or appropriate property for the
benefit of a perscn in discharge of the donee'’'s obligation of support
that is limited by an ascertainable standard relating to their health,
education, support, or maintenance 1s not a general power of
appointment.

{c) A power exercisable by the donee only in conjunection with a
perscn having a substantial interest in the appointive property that is
adverse to the exercise of the power in favor of the donee, the donee’s
estate, the donee's creditors, or creditors of the donee's estate is
not a general power of appointment.

(d) A power of appointment that is not "general” is "apecial."

(e} A power of appointment may be general as to some appointive
property, or an Iinterest In or a specific portion of appointive
property, and be special as to other appointive property.

Comment, Sectlon 611 continues former Civil Code Section 1381.2
without substantive change. The reference te "persons” in subdivision
{(b) has been omitted as surplus. See Section 10 ({singular includes
plural).

This part generally codifies the common law and adopta the
prevailing professional usage, which is in accord with the definitions
contained in the federal estate tax law. See Mich., Stat. Ann. §
26.155(102)(h), (1) (Callaghan 1984); N.Y. Est. Powers & Trusts Law §
10-3.2¢{b), (c) (McKinney 1967); Wis. Stat. Ann. § 702.01(3) (West Supp.
1990}; Restatement {Second) of Property (Donative Transfers) § 11.4
{19846).

A power of appointment is "general" only to the extent that it is
exercisable in favor of the donee, the donee's estate, the donee's
creditors, or creditors of the donee's estate. Thus, for example, a
places property in trust, and gives B a power to consume the income
from the trust 1in such amounts as are necessary to support 2 in
accordance with B's accustomed manner of living whenever 2's annual
fncome from all other sources is less than $15,000. B's power is
limited to consumption of the income from the trust; in no event can &8
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{or B's creditors wunder Section 682) reach the trust principal,
Moreover, 8's power 1a limited by one of a variety of commonly used
ascertalnable standards and is therefore under this asection a "general"”
power only to the extent that that standard is satisfied. Finally, 2's
power 1s subject te the condition that #'s annual income from all other
sources must be less than $15,000, and is not, therefore, presently
exercisable until that condition is met.

A power 1s general so long as it can be exercised in favor of any
one of the following: the donee, the donee's estate, the donee's
creditors, or the creditors of the donee's estate. To be classified as
general, the power does not have to give the donee a choice among all
of this group; it is sufficient if the power enables the donee to
appoint to any one of them. However, a power that is not otherwise
considered to be a general power 1s not classified as general merely
because a particular permissible appointee may, in fact, be a creditor
of the donee or the donee's estate. A similar rule obtains under the
federal estate tax and gift tax regulations. Treas. Reg. §§
20.2041-1(c), 25.2514-1(c) (1991). Moreover, the mere fact that the
donee has a power to appoint for the benefit of persons in discharge of
an obligation of support does not make the power a general one if it is
limited by an ascertalnable standard relating to their suppert. See
subdivision (b). This exception is not found in the tax law definition.

Subdivision (¢} sets forth the "adverse party" exception contained
in both the federal and state tax laws.

A special power generally is one that permits the donee to appoint
to a class that does not include the donee, the donee‘'s estate, the
donee's creditors, or the creditors of the donee's estate. If the
class among whom the donee may appoint includes only specified persons
but also includes the donee, the donee's estate, the donee’s creditors,
or the creditors of the donee's estate, the power toc that extent is
general rather than special,

Subdivision (e) 1s included to make clear that a power of
appointment may be general as to part of the appointive property and
special as to the rest, Thua, where A devises property to B for life
and at B8's death to be distributed, one-half to any person B by will
directs, and one-half to ¢, D, or E as 8 by will directs, B has a
general testamentary power as to cne-half the property and a special
testamentary power as to the remaining one-half.

See also Sections 610(b) ("appointive property" defined), 610(d)
{"donee" defined).

12 "Testamentary"” and “"present e e" powers of appo ent
612, (a) A power of appointment is ™"testamentary" 1if 1t is
exercisable only by a will,
(b) A power of appointment is "presently exercisable®™ at the time
in question to the extent that an irrevocable appointment can be made.
{c) A power of appointment i1s “"not presently exercisable” 1f it is
"postponed.” A power of appointment is "postponed” Iin either of the

following circumstances:
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(1) The creating instrument provides that the power of appointment
may be exerclised only after a specified act or event occcurs or a
specified condition is met, and the act or event has not cccurred or
the condition has not been met.

(2) The creating instrument provides that an exercise of the power
of appointment 1s revocable until a specified act or event occurs or a
specified condition is met, and the act or event has not occurred or
the condition has not been met.

Comment., Section 612 continues former Givil Code Section 1381.3
without substantive change. This section differentiates among powers
of appointment by focusing on the time at which the power may be
effectively exercised. A power of appointment that can be exercised by
inter vivos instrument as well as by will is not a power that can be
exercised "only by a will," and hence is not a testamentary power under
subdivision (a).

A power may be neither "testamentary" nor "presently exercisable"
if it 1s "postponed,” as provided in subdivision (c). V¥hen the term
"power not presently exercisable™ is used in this part, it includes
both testamentary powers and powers that are otherwise postponed. The
following 1s an example of a "postponed" power of appointment: The
creating instrument provides that a wife's power of appointment over
certain property held in trust by a bank is exercisable "only by a
written instrument cother than a will on file with the trustee at the
death of my wife" and, to ensure that the wife retains unlimited
discretion throughout her 1lifetime, the creating instrument further
provides that any instrument of appointment shall be revocable during
the donee's lifetime. Although the wife has filed a written instrument
with the trustee designating the appointees, she is still alive.

See also Section 610(c) ("creating instrument" defined).

§ 613, "Imperative" and “"discretionary" powers of appointment

613. A power of appointment is "imperative" where the creating
instrument manifests an intent that the permissible appointees be
benefited even if the donee fails to exercise the power. An imperative
power can exist even though the donee has the privilege of selecting
some and excluding others of the designated permissible appointees.
Al)l cother powers of sappointment are "discretionary.” The donee of a
discretionary power 1s privileged to exercise, or not to exercise, the
power as the donee chooses.

Comment, Section 613 continues former Civil Code Section 1381.4
without substantive change. A power of appointment is either
imperative or discretionary. If a power i1s imperative, the domnee must
exercise 1t or the court will divide the appointive property among the
potential appointees. See Section 671. The duty to make an
appointment 1s normally considered unenforceable during the life of the




i
donee. See Restatement of Property § 320 speclal note, at 1830
(1940). A discretionary power, on the other hand, may be exercised or
not exercised as the donee chooses. Nonexercise will reault in the
property passing to the takers in default or returning to the donor's
egtate. See Section 672.

Section 613 does not state what constitutes a manifestation of
intent that "the permissible appointees be benefited even 1f the donee
falls to exercise the power."” The common law determines when such an
intent has been manifested. See Section 600 & Comment. See also
0'Neil v. Roass, 98 Cal. App. 306, 277 P. 123 (1929) {(discussion of
"mandatory” powers but no holding concerning them),.

Section 613 is similar to a New Yerk provision. See N.,Y. Est.
Powers & Trusta Law § 10-3.4 (McKinney 1967).

See also Sections 610(a) ("appointee" defined), 610(c) ("creating
instrument” defined), 610(d) ("donee" defined).

GCHAPTER 3. GREATION OF POWERS OF APPOINTMERT

§ 620, Donor’s capsacity

620. A power of appointment can be created only by a donor having
the capacity to transfer the interest in property to which the power
relates,

Comment., Section 620 continuea former Civil Code Section 12382.1
without change, This =section codifies case law. See Swart v,
Security-Firat Rat'l Bank, 48 Cal., App. 24 824, 120 P.2d 697 (1942).
See also Section 610(e) ("donor" defined); Code Civ. Proc. § 1971
(creation of power relating to real property).

CHAPTER 4. EXERCISE OF POWERS OF APPOINTMENT

Article 1, Donee’s Capacity

§ 625, Donee's capacity
625. (a) A power of appointment can be exercised only by a donee

having the capacity to transfer the interest in property to which the
power relates.

{b) Unless the creating instrument otherwise provides, a donee who
is a minor may not exercise a power of appointment during minority.

Comment, Section 625 continues former Cilvil GCode Section 1384.1
without change. Under this section, the .normal rules for determining
capacity govern the capacity of the donee to exercise a power of
appointment. See Swart v, Security-First Nat'l Bank, 48 Cal. App. 24
824, 120 P.2d 697 (1942). Subdivision (a) states the common law rule
embodied in Section 345 of the Restatement of Property (1940) and is
substantially the same as provisions in Michigan and Wisconsin. See
Mich. Stat., Ann, § 26.155(105)(1) {(Callaghan 1984); Wis. Stat. Ann. §
702,05(1) (West 1981). Accord Restatement (Second) of Property
{Donative Transfers) § 18.1(1) (1986).

-7-
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Subdivision (bh) states a requirement applicable to a donee who is
a2 minor, This requirement is in addition to the general requirement
stated in subdivision (a) (e.g., that the donee has not been judicially
determined to be incapacitated) that a minor donee also must satisfy.

See also Sections 610(c) ("creating instrument” defined), 610({d)
{"donee” defined).

Article 2, Scope of Donee's Authority

Scope donee's aut eral

630. {a) Except as otherwise provided in this part, 1f the
creating instrument specifies requirements as to the manner, time, and
conditions of the exerclse of a power of appointment, the power can be
exercised only by complying with those requirements,

{b) Unless expressly prohibited by the creating instrument, a
power stated to be exerclsable by an inter vivos instrument 1s also
exercisable by a written will,

Comment, Section 630 continues former Civil Code Section 1385.1
without substantive change. Subdivision {a) codifles the common law
rule embodied in Section 346 of the Restatement of Property (1940).
Accord Restatement (Second) of Property (Donative Transfers) § 18.2
(1986); see also Restatement of Property § 324 (1%4Q).

Subdivision (b) states an exception to the rule codified in
subdivision (a). This exception is not found in the common law, but a
similar exception iz found in the law of other states. See Mich. Stat.
Ann. § 26.155(105)(2} (Callaghan 1984); Minn. Stat. Ann. § 502.64 (West
1990); N.¥. Est. Powers & Trusts Law § 10-6.2{a){3) (McKinney 1967).
Often a directive in the creating instrument that a power be exercised
by an inter vivos instrument places an iIinadvertent and overlooked
limitation on the exercise of the power. If and when such a
prescription is encountered, it 1s reasonable to Bsay that, "All the
purposes of substance which the donor would have had in mind are
accomplished by a will of the donee.” See Restatement of Property §
347 comment b (1940). However, if the donor expressly prohibits the
testamentary exercise of the power, the donor's clear intent should be
enforced. For example, if the creating instrument requires exercise of
the power "only by an instrument other than a will," subdivision (b) is
not applicable. See also Code Civ., Proc, § 1971 (power relating to
real property).

See also Section 610(c) ("creating instrument” defined).

Staff Note, Revision of this section iIs considered in the First
Supplement to Memorandum 91-38.

1 Requir t of specific reference to povwer of appo nt
631. 1If the creating instrument expressly directs that a power of

appointment be exercised by an instrument that makes a specific
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reference to the power or to the instrument that created the power, the
power can be exercised only by an instrument containing the required
reference.

Comment, Section 631 continues former Civil Code Section 1385.2
without substantive change. This section permits a donor to require an
express reference to the power of appointment to ensure a consclous
exercise by the donee. 1In such a case, the specific reference to the
power is a condition to its exercise. This condition precludes the use
of form willa with "blanket" clauses exercising all powers of
appointment owned by the testator., The use of blanket clauses may
result in passing property without knowledge of the tax conseguences
and may cause appeintment to unintended beneficlaries. This =secticon
embodies the rule set cut in Michigan and Wisconsin law., See Mich.
Stat, Ann. § 26.155(104) (Callaghan 1984); Wis. Stat. Ann. § 702.03(1)
(West 1981).

See also Section 610{c) ("creating instrument" defined).

2 Pow oint t requ c ent of donor o er person

632. (a) If the creating instrument requires the consent of the
donor or other person to exercise a power of appointment, the power can
only be exercised when the required consent 1s contained in the
instrument of exercise or in a separate written instrument, signed in
each case by the person whose consent is required.

(b) Unless expressly prohibited by the creating instrument:

(1} If a person whose consent 1s required dies, the power may be
exercised by the donee without the consent of that person.

(2 If a person whose consent 1is required becomes legally
incapable of consenting, the person's guardian or conservator may
consent to an exercise of the power.

(3} A consent may be given before or after the exercise of the
power by the donee.

Comment, Section 632 continues former Civil GCode Section 1385.3
without substantive change. The reference to "persons” in subdivision
(a) has been omitted as surplus. See Section 10 (singular includes
plural). Section 632 reflects a policy similar to provisions in other
states. See Mich. Stat. Ann. § 26.155(105) {Callaghan 1984); Minn.
Stat. Ann, § 502.68 (West 1990); N.Y. Est, Powers & Trusts law § 10-6.4
(McEinney 1967); Wia. Stat. Ann., § 702.05(3) (West 1981). It 1is
important to note that additional formalities may be necessary to
entitle the instrument of exercise and the consent to be recorded, For
example, under Government Cede Section 27287, a consent apparently must
be acknowledged to be recordable,

See also Sections 610(¢c) ("creating instrument” defined), 610(d)
{"donee" defined), 610(e) ("donor" defined).
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§ 633, Power of appointment created in faveor of two or more donees
p33. A power of appeointment created in favor of two or more

donees can only be exercised when all of the donees wunite in 1itsg
exercise, If one or more of the donees dies, becomes legally incapable
of exercising the power, or releases the power, the power may be
exercised by the others, unless expressly prohibited by the creating
instrument,

Comment, Section 633 continues former Civil Code Section 1385.4
without change., This section 1s consistent with the rule applicable
trustees under Section 15620 and the law of other states, 5ee Mich.
Stat, Ann. § 26.155(105)(5) {Callaghan 1984); Minn. Stat. Ann. § 502.67
(West 1990); N.Y. Est. Powers & Trusts Law § 10-6.7 (McKinney 1967);
Wis. Stat. Ann. § 702.05(4) (West 1981).

See also Sections 610{c) ("creating instrument" defined), 610(d)}
("donee" defined).

4 Powe ctive [

634, HNothing in this chapter affecta the power of a court of
competent jurisdiction tc remedy a defective exercise of an imperative
power of appcocintment.

Comment, Section 634 continues former Civil GCode Section 1385.5
without change. This section 1s included to make clear that this
chapter does not limit the power of a court under Section 671. The
same provision is included in New York law. See N.Y. Est. Powers &
Trusts Law § 10-6.2 (McKimmey 1967).

See also Section 613 ("imperative" power defined).

t onee's Required Intent

§ 640, Manifestation of intent to exercise power of appointment

640, {a) The ezercise of a power of appointment reqguires a

manifestation of the donee's intent to exercise the powver.

(b) A manifestation of the donee's intent to exercise a power of
appointment exists in any of the following circumstances:

{1) The donee declares, in substance, that the donee exercises
specific powers or all the powers the donee has.

(2) The donee purports to transfer an intereat in the appointive
property that the donee would have no power to transfer except by
virtue of the power.

{(3) The donee makes a disposition that, when considered with
reference to the property owned and the circumstances existing at the
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time of the disposition, manifests the donee's understanding that the
donee was disposing of the appointive property.

(c) The circumstances described in subdivision (b)) are
illustrative, not exclusive,

Comment. Section 640 continues former Civil Code Section 1386.1
without substantive change. Thls section codifies case law and the
common law generally. See Childs v. Gross, 41 Cal. App. 24 680, 107
P.2d 424 (1940); Reed v. Hollister, 44 Cal. App. 533, 186 P. 819
(1919); Restatement of Property §§ 342, 343 (1940).

Subdivigion (b) gives examples of when the donee has sufficiently
manifested the intent under this section to exercise the power. The
list 13 not exclusive, as provided in subdivision (c), and is similar
to Rew York law. See N.Y. Eat. Powers & Trusts Law § 10-6.1(a){1)-(3)
(McKinney 1967); see also Mich., Stat. Ann. § 26.155(104) (Callaghan
1984),

See also Sections 610(b) (“"appointive property” defined), 610{(d)
{"donee" defined).

§ 641. Exercigse of power of appointment by residuary clause or other
language
541. (a) In the absence of a requirement that a power of

appointment be eXercised by a specific reference to the power or te the
ingtrument that created the power, a general residuary clause in a
will, or a will making general disposition of all of the teatator's
property, expresses an Intent to exercise a power of appointment held
by the testator only if either of the following conditions is satisfied:

{1) The power 1s a general power and the creating instrument does
not contaln a gift if the power 18 not exercised.

{(2) The testator's will manifests an intent to include the
property subject to the power,

{b) This section applies In a case where the donee dies on or
after January 1, 1993,

Comment Section 641 supersedes former Clvil Code Section 1386.2
and is the same in substance as Section 2-608 of the Uniform Probate
Code (1990), The language of the introductory exception in the Uniform
Probate Code proviaion ("In the absence of a requirement that a power
of appointment be exercised by a reference, or by an express or
specific reference, to the power . . . .") has heen revised for
conformity with Section 631; "intention" has been changed to "intent”
for conformity with Section 640(a).

Former Civil GCode Section 1386.2 provided that a power of
appointment was not exercised unless there was some manifestation of
{ntent to exercise the power; a general residuary clause or disposition
of all of the testator's property, alone, was not such a manifestation
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of Iintent. This was the substance of the rule stated in now-revised
Uniform Probate Code Section 2-610 (1989). The former rule continues
to apply in cases involving a general power of appointment where there
is no gift in default in the creating instrument.

The following explanation of the new rule is adapted from the
Comment to Uniform Probate Code Section 2-608 (1990):

Under this section, a general residuary clause (such as "All the
rest, residue, and remainder of my estate, I devise to . . . .") in the
testator's will or a will making general disposition of all of the
testator's property (such as "All of my estate, I devise to . . . .™)
expresses an intention to exercise a power of appointment held by the
donee of the power only if one or the other of the two circumstances or
sets of circumstances are satisfied. One such circumstance {in
subdivision (a)(2)), whether the power 1s general or speclal, is if the
testator's wlll manifests an intention to include the property subject
to the power. A simple example of a residuary clause that manifests
such an intention is a so-called "blending" or *"blanket-exercise"
clause, such as "All the rest, residue, and remainder of my estate,
including any property over which I have a power of appeintment, I
devise to . . . ."

The other circumstance (in subdivision (a)(1l)) that expresses an
intent to exercise a power by a general regiduary claugse or a will
making general disposition of all of the testator's property is that
the power 1s a general power and the inastrument that created the power
does not contain a gift over in the event the power is not exercised (a
"gift in default"). In well-planned estates, a general power of
appointment will be accompanied by a gift in default. The
gift-in-default clause is ordinarily expected to take effect; it is not
merely an afterthought just in case the power is not exercised. The
power 1s not expected to be exercised, and in fact is often conferred
mainly to gain a tax benefit - the federal estate tax marital
deduction under Section 2056{(b){5) of the Internal Revenue Code or,
now, inclusion of the property 1in the gross estate of a
younger—generation beneficlary under Section 2041 of the Internal
Revenue Code, In order to avold the possibly higher rates imposed by
the new federal generation-skipping tax. A general power should not be
exercised in such a case without a clear expressicn of an intent to
appoint.

In poorly-planned estates, on the other hand, there msy be no
gift-in-default clause. In the absence of a gift-in-default clause, it
is better to let the property pass under the donee's will than force it
to return to the donor's estate, for the reason that the donor died
before the donee died and it 1s better to avoid forcing a reopening of
the donor's estate,

Staff Note, Revigion of this section is considered in Memorandum
81-38 and the First Supplement thereto.

§ 642, Will executed before creation of power of appointment
642. If a power of appointment existing at the donee's death, but

created after the execution of the donee's will, is exercised by the
will, the appointment is effective except in either of the following

cases;
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(a) The creating instrument manifests an intent that the power may
not be exercised by a will previously executed.

{(b) The will manifests an intent not to exercise a power

subsequently acquired,

Comment., Section 642 continues former GCivil Code Section 1386.3
without substantive change. This 8section codifies the rule of
California Trust Co. v. Ott, 59 Cal. App. 2d 715, 140 P.2d 79 (1943).
It also states the rule in Section 344 of the Restatement of Property
{1940). This section requires that a power of appcintment be one
"existing at the donee's death.” Thus, where the donor executes a will
creating a power exercisable by will, the donee executes a will
purporting to exercise that power and thereafter dies, and later the
donor dies without having changed his or her will, the attempted
exercise by the donee 1s ineffective. This conclusion follows because
the power of appointment was not one "existing at the donee's death”
since the donor could have revoked or changed the will at any time
before the donor died.

See also Section 610(d) ("donee" defined).

Article 4, Types of Appointments

. General power of appoint t

650. (a) The donee of a general power of appointment may make an
appeintment:

{1) Of all of the appointive property at one time, or several
partial appointments at different times, where the power 1s exercisable
inter vivos,

(2) Of present or future interests or both.

{3} Subject to conditions or charges.

(4) Subject to otherwise lawful restraints on the alienation of
the appointed interest.

{5) In trust.

{(6) Creating a new power of appointment.

(b) The listing in subdiviasion (a) is illustrative, not exclusive,

Comment, Section 650 continues former Civil Code Section 1387.1
without change. This section embodies the common law rules found in
Sections 356 and 357 of the Restatement of Property (1940). See also
Restatement (Second) of Property {Donative Tranafers) §§ 19.1, 19.2
(1986). It makes clear that, under a general power of appeintment, the
donee has the same freedom of disposition that the donee has with
respect to property he or she owns. The types of appointment mentioned
in subdivision (a) are thoae about which questions have most coften
arisen.

See also Sections 610(b) ("appointive property” defined), 610{d)
("donee" defined), 611 {"general"™ power of appointment defined).
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651. Special power of a tment
651, Subject to the limitations imposed by the creating
instrument, the donee of a special power may make any of the types of
appointment permissible for the donee of a general power under Section
650,

Comment. Section 651 continues former Civil Code Section 1387.2
without substantive change. This section embodies the rules stated in
Sections 358 and 359 of the Restatement of Property (1940), except that
this section authorizes the donee of a gpecial power to exerclse the
power by creating a special power of appointment in a permissible
appointee. Under Section 359 of the Reatatement of Property, the donee
could only exercise the power by creating a new special power under
certain circumstances. Since the donee can appoint outright to one of
the permissible appointees of the special power, 1t would be
undeairable to refuse to allow the donee to give such a person a
special power to appoint. See 3 R. Powell, Real Property % 398 (1991);
see also Restatement (Second) of Property (Donative Transfers) §§ 19.3,
19.4 (1986). A special power is not, of course, the substantial
equivalent of outright ownership and the creation of a gpecial power in
a pernissible appointee may fall therefore to constitute a wvalid
exerclse of an imperative power. For example, where each of the
permissible appointees under an imperative power is to receive not less
than 10 percent of the appointive property, the creation of a special
power in a permissible appointee would not satisfy this lO0-percent
requirement,

The donee of a special power of appointment may not have the same
freedom as to types of appointments that the donee of a general power
has. Other rules of law may limit the donee's ability to appoint in a
particular manner. For example, although the donee of a special power
may create a new power or appoint a future interest under this section,
the appeintment may be subject to a different method of computing the
applicable period under the rule against perpetuities than under a
general power. See Section 690 & Comment. In addition, the common law
rules against fraud on a apecial power by appointing to persons who are
not permissible appointees are not affected by this section. See In re
Estate of Carroll, 153 Misc. 649, 275 N.Y.S5. 911 (1934), mcdified sub.
nom. In re Content, 247 App. Div, 11, 286 N.Y.5. 307 (1936), modified
sub. nom. In re Will of Carroll, 274 N.Y. 288, 8 N.E.2d 864 (1937).

See also Sections 610(c) (“"creating instrument” defined), 611
("general™ and "special" powers of appointment defined).

¥ o lusive powers o ointment
652. (a) Except as provided in subdivision (b), the donee of =&
special power of appointment may appoint the whole or any part of the
appointive property to any one or more of the permissible appointees
and exclude others.
{b) If the donor specifies either a minimum or maximum share or
amount to be appointed to one or more of the permissible appointees,

the exercise of the power must conform to the specification.
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Comment, Section 652 continues former Civil Code Section 1387.3
without substantive change. This section deals with the problem of
whether the donee of a special power of appointment can appoint all of
the preperty to ohe appointee and exclude others, or must appoint some
of the property to each of the permisasible appointees. For example, if
the donee 1s given power “te appoint to his children," there is a
question whether the donee must give each child a share or whether the
donee can appoint all of the assets to one child. If the donee may
appoint to one or more of the permissible appointees and exclude
others, the power 1s "exclusive." If the donee must appoint a minimum
share or amount specified in the creating instrument to each member of
the class of permisaible appointees, the power 1z "nonexclusive."” This
section provides, 1in effect, that all powers are construed to be
exclusive except to the extent that the donor has specified a minimum
or maximum amecunt. It embodies the constructional preference for
exclusive powers contained in Section 360 of the Restatement of
Property (1940). Accord Restatement (Second) of Property (Donative
Transfera) § 21.1 (1986).

The rule in this section changed California law as developed in In
re Estate of Slocan, 7 Cal. App. 2d 319, 46 P.24 1007 (1935), which was
contrary to many common 1aw decisions. See Annot., 69 A.L.R.2d 1285
{(1960). Similar provisions have been adopted in other states. See
Mich. Stat. Ann. § 26.155(107) (Callaghan 1984); N.Y. Eat. Powers &
Trusts Law § 10-5.1 (McKinney Supp. 1991); Wis. Stat. Ann. § 702.07
{(Weat 1981).

See also Sections 610(a) {"appointee” defined), 610(Dh)
("appointive property" defined), 610{d) ("donee” defined), 610(e)
("donor" defined), 610(f) ("permissible appointee” defined), 611
("special" power of appeointment defined).

rticle Contracts to Appoint: Releases

§ 660, Contracts to appoint

660. (a) The donee of a power of appointment that is presently
exercisable, whether general or special, can contract tec make an
appointment to the same extent that the donee could make an effective
appointment,

(b) The donee of a power of appointment cannot contract to make an
appointment while the power of appointment is not presently
exercisable, If a promise to make an appointment under such a power is
not performed, the promisee cannot obtain either specific performance
or damages, but the promisee is not prevented from obtaining
restitution of the value given by the promisee for the promise.

(¢) Unless the creating instrument expressly provides that the
donee may not contract to make an appointment while the power of

appointment 1s not presently exercisable, subdivision (b) does not
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apply to the case where the donor and the donee are the game person,
In this case, the donee can contract to make an appointment to the same
extent that the donee could make an effective appointment 1f the power
of appointment were presently exercisable.

Comment, Section 660 continues former GCivil Code Section 1388.1
without substantive change.

Under subdivision (a), a contract by a donee to make an
appeintment in the future that the donee could have made at the time
the contract wasa executed does mnot conflict with any rule of the law of
powers of appointment. The objection to such promises under a
testamentary power -- that if the promise ia given full effect, the
donee is accomplishing by contract what is forbidden by appointment ——
is inapplicable to a power of appointment that 1s presently
exercisable. Subdivision (a) states the common law Tule. See
Restatement of Property § 339 (1940). It is subatantially the same as
the law 1in Michigan and Rew York. See Mich. Stat. Ann. §
26.,155(110)(1) (Callaghan 1984); N.Y. Est. Powers & Trusts Law § 10-5.2
{McKinney 1967).

Section 660 is not intended to deal with the gquestion of the
extent to which an appointment is invalid when the donee of a special
power appoints, either directly or indirectly to a person who is not a
permissible appeintee. This problem —— fraud on special power — is
left to the common law. See In re Estate of Carroll, 153 Misc. 6549,
275 N.Y.S8, 911 (1934), modified sub. nom. In re Content, 247 App. Div,
11, 286 N.Y.S. 307 (1936), modified sub. nom. In re Will of Carroll,
274 R.Y. 288, 8 N.E.2d 864 (1937).

Under subdivision (b), by giving a testamentary or postponed power
te the donee, the donor expresses the desire that the donee’'s
discretion be retained until the donee's death or such other time as is
stipulated. To allow the donee to contract to appoint under such a
power would permit the donor's intent te be defeated. The rule stated
in subdivision (b) applies to all promises that are, in substance,
promises to appeint. This would 1nclude, for example, a promise not to
revoke an existing will that makes an appointment in favor of the
promisee. The rule with respect to rTeleases of testamentary and
postponed powers is similar. See Section 661. Subdivision (b) atates
the common law rule. See Restatement of Property § 340 (1940); accord
Restatement (Second) of Property {(Donative Transfers) § 16.2 (1986);
cf. Briggs v. Brigga, 122 Cal. App. 2d 766, 265 P.2d 587 (1954); Childs
v. Gross, 41 Cal. App. 2d 680, 107 P.2d 424 (1940).

Subdivision (b) also provides that the promisee can obtain nelther
specific performance nor damages for the breach of a promise to appoint
although the donee is not prevented from obtaining restitution of value
given for the promise to appoint. Restitution generally will ©be
available unless precluded by other factors. This is the common law
Tule. Restatement of Property § 340 (1940); accord Restatement
{Second) of Property (Donative Transfers) § 16.2 (1986).

Subdivision (c) restricts the prohibition in subdivision (b) teo
cases where the donor and the donee are different persons. This
follows a revigion in New York law. See N.Y. Est. Powers & Trusts Law
§ 10-5.3 (McKinney Supp. 1991); N.Y. Law Revision Comm'n,
Recommendation Relating toc the Ability of & Donee of & Testamentary
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Power of Appointment to Contract to Appoint and to the Donee’s Release
of the Power, Under the Estates, Powers and Trusts Law, N.Y. Leg. Doc.
No. 65(C) {1977).

The purpose of subdivision (b) is to prevent the donor's intent
from being defeated by the donee contracting to appoint under a power
of appointment that 1is not presently exerclsable. By glving a
testamentary or pestponed power to the donee, the donor eXpresses the
desire that the donee's discretion be retained until the donee's death
or such other time as is stipulated. However, where the donor and the
donee are the same person, the donor’s intent is better protected by an
exception permitting the option of dealing with the power during the
donor—donee's lifetime. Subdivision (c) makes clear that the donee of
a power of appointment may contract to make an appointment while the
power of appointment 1s not presently exercisable if the donor and
donee are the same person, unless the creating instrument expressly
provides that the donor-donee may not make an appointment while the
power of appointment is not presently exercisable.

Subdivision {c) reflects a policy congistent with Section 683
which makes an unexercised general power of appolntment created by the
donor in the donor's own favor, whether or not presently exercisable,
subject to the claims of creditors of the donor or of the donor's
egtate and to the expenses of administration of the estate. A similar
policy 1s reflected fn Section 695(a) which permits the donor to revoke
the creation of a power of appointment when the power i8 created in
connection with a revocable trust.

See alaso Sectlons 610{c) ("creating instrument" defined), 6106(d)
{("donee" defined), 610{e) ("donor" defined), 611 ("general” and
"gpecial® powers of appointment defined), 612(b) {"presently
exercisable” defined).

1 eleage of d etiona ower of a ment

661, (a) Unless the creating instrument otherwise provides, a
general or apecial power of appointment that is a discretionary power,
whether testamentary or otherwise, may be released, either with or
without congideration, by a written instrument signed by the donee and
delivered as provided in subdiviaion (c¢).

(b) A releasable power may be released with respect to the whole
or any part of the appointive property and may also be released in such
manner a8 to reduce or limit the permisslble appointees. HNo partial
release of a power shall be deemed to make imperative the remaining
power that was not imperative before the release unless the instrument
of release expressly so provides. No release of a power that is not
presently exercisable is permissible where the donor designated persons
or a class to take in default of the donee's exercise of the power
unless the release serves to benefit all persons designated as provided

by the donor.
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{c) A release shall be delivered as follows:

(1) If the creating instrument specifies a person to whom a
release 1s to be delivered, the release shall be delivered to that
person, but delivery need not be made as provided in this paragraph if
the person cannot with due diligence be found.

(2} In a case where the property to which the power relates is
held by a trustee, the release shall be delivered to the trustee.

(3) In a case not covered by paragraph (1) or (2), the release may
be delivered to any of the following:

(A) A person, other than the donee, who could be adversely
affected by the exercise of the power.

(B) The county recorder of the county in which the donee resides
or in which the deed, will, or other instrument creating the power is
filed.

(d) A release of a power of appointment that affects real property
or obligations secured by real property shall be acknowledged and
proved, and may be certified and recerded, in like manner and with like
effect as grants of real property, and all statutory provisions
relating to the recordation or nonrecordation of conveyances of real
property and to the effect thereof apply to a release with like effect,
without regard to the date when the release was delivered, if at all,
pursuant to subdivision (e). Failure to deliver, pursuant to
subdivision (e), a release that 18 recorded pursuant to this
subdivision does not affect the wvalidity of any transaction with
respect to the real property or obligation secured thereby, and the
general laws of this state on recording and 1its effect govern the
transaction.

{e) This section does not impair the walidity of a release made
before July 1, 1970.

Comment, Section 661 continues former Civil Code Section 1388.2
without substantive change.

Subdivision (b) requires that, where the donor designated persons
or a clags to take in default of the donee's exercise of the power, a
release of a power that 1s not presently exercisable must benefit all
those so designated as provided by the donor. This requirement, added
in 1981, substituted for the former rule that no release of a power was
permissible when the result of the release was the present exercise of
a power not presently exercisable. The language of the last sentence
of subdivigsion (b} 1s taken from Rew York law. See N.Y. Est. Powers &
Trusts Law § 10-5.3(b) (McKinney Supp. 1991). This provision 1is
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necessary to ensure that the release of a power not presently
exercisable does not defeat the donor’s intent by benefiting some but
not all of the takers in default.

Subdivision (c¢) deals only with "delivery" of the release,
Nothing 1in subdivision {c) precludes the recording of a release
delivered in accordance with paragraph (1), (2), or (3){A) of
subdivision (c¢). See Clvil Code §§ 1213-1215.

Subdivision (d) makes clear that a subsequent purchaser or
encumbrancer, in good faith and for a valuable consideration, who first
records is protected. See Civil Code § 1214, The unrecorded
instrument is wvalid as between the parties thereto and those who have
notice thereof 1f the instrument 1is otherwise effective. See Civil
Code § 1217.

See also Sections 610(b) (“appointive property" defined), 610(c)
{("creating instrument® defined), 610(d) ("donee" defined), 610(f)
{("permissible appointee" defined), 611 ("general”™ and "special” powers
of appointment defined), 612(a) ("testamentary” power of appointment
defined), 612{c) {("not presently exercisable" power of appointment
defined), 613 ("discretionary" power of appointment defined).

2, Release ehalf of onee

662, (a) A release on behalf of a minor donee ghall be made by
the guardian of the estate of the minor pursuant to an order of court
obtained under this section.

{b) The guardian or other Iinterested person may file a petition
with the court in which the guardianship of the estate proceeding is
pending for an order of the court authorizing or requiring the guardian
to release the ward's powers as a donee or a power of appointment in
whole or in part.

{c) Notice of the hearing on the petition shall be given for the
period and in the manner provided in Chapter 3 {commencing with Section
1460} of Part 1 of Division 4 to all of the following (other than the
petitioner or persons joining in the petition):

(1) The persons required to be given notice under Chapter 3
{commencing with Section 1460) of Part 1 of Division 4,

{2) The donor of the power, if alive.

{3) The trustee, if the property to which the power relates 1s
held by & trustee,

{4) Other persons as ordered by the court.

(d) After hearing, the court In jits discretion may make an order
authorlzing or requiring the guardian to release on behalf of the ward

a general or special power of appointment as permitted under Section

-19-




Staff Drafi

661, if the court determines, taking into consideration all the
relevant circumstances, that the ward as a prudent person would make
the release of the power of appointment 1f the ward had the capacity to

do so,

{(e) Nothing in this section imposes any duty on the guardian to
file a petition under this section, and the guardian is not liable for
failure to file a petition under this section.

Comment, Section 662 continues former Civil Code Section 1388.3
without substantive change. This section provides a procedure for the
release of a general cr apecial power of a minor donee. The extent to
which a general or special power of a minor donee may be released is
determined by Section 661, The court in which & conservatorship
proceeding is pending has authority to make an order autherizing or
requiring the conservator on bhehalf of the conservatee to exercise or
release the conservatee's powers a8 donee of a power of appointment.
See Sections §§ 2580-2586. Sectlion 662 gives the court in which the
guardianship proceeding is pending authority toc make an order
authorizing or requiring the guardian to release the ward's powers as
donee of a power of appointment, but the court 1s not authorized to
order an exercise of the power of appointment. Section 625 provides
that a minor donee may not exercise a power of appointment during
mincrity unless the creating instrument otherwise provides, The court
may make an order authorizing or requiring the guardian to release the
power of appointment only 1f the court determines, taking into
consideration all the relevant circumstances, that the ward as a
prudent person would release the power if the ward had the capacity to
do so. For example, to avold unfavorable tax consequences, 1t may be
desirable that the power of appointment be disclaimed or released in
whole or in part.

See also Section 610(d) ("donee" defined).

CHAPTER 5. EFFECT OF FAILURE TO MAKE EFFECTIVE APPOINTMENT

V. of unauthe tment
670. An exercise of a power of appointment is mnot wvoid soclely
because it 1s more extensive than authorized by the power, but is wvalid
to the extent that the exercise was permissible under the terms of the
power,

Comment, Section 670 continues former Civil Code Section 1389.1
without subatantive change. This section is based on a New York rule,
See N.Y. Est, Powers & Trusts Law § 10-6.6(a)(1) (McKinney 1967).

Section 670 makes clear that, when a power 1s exercised partly in
favor of an unauthorized person, the exercise 1s valid to the extent
that it is permissible under the terms of the power, However, if a
fraud on a speclal power 1is involved, the appointment is not
permissible under the terms of the power and the disposition of the
property should be determined by common law principles. See In re
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Estate of Carroll, 153 Misc. 649, 275 N.Y.S. 911 (1934), modified sub.
nom. In re Content, 247 App. Div. 11, 286 N.Y.S. 307 (1936), modified
sub, nom. In re Will of Garroll, 274 N.Y. 288, 8 N.E.2d 864 (1937).

Section 670 also covers other types of nonpermissible exercises of
the power. For example, if the donor of a power aspecifies that the
donee 1s to appoint 20 percent or less of the corpus of a trust to each
of six permissible appointees and the donee appoints 25 percent to one
of the permissible appecintees, this section permits the appointee to
recelve 20 percent of the assets. Thus, an appointment of an excess
amount will not invalidate the appointment, but will instead be deemed
to be an appointment of the maximm amount.

1 ercige impro e 0 era owe of
appointment

671. (a) Unless the creating instrument or the donee, in writing,
manifests a contrary intent, where the donee dies without having
exercised an imperative power of appointment either in whole or in
part, the perasons designated as permissible appointeea take equally of
the property not already appointed. Where the creating instrument
establishes a minimum distribution requirement that is not satisfied by
an equal division of the property not already appointed, the appointees
vho have received a partial appointment are required to return a pro
rata portion of the property they would otherwise be entitled to
receive in an amount sufficient to meet the minimum distribution
reguirement.

{(b) Where an imperative power of appointment has been exercised
defectively, either in whole or in part, its proper execution may be
adjudged in favor of the person intended to be benefited by the
defective exercilse.

(c} Where an imperative power of appointment has been created so
that it confers on a person a right to have the power exercised in the
person‘'s favor, the proper exercise of the power can be compelled in
favor of the person, or the person's assigns, creditors, guardian, or
conservator.

Comment., Section 671 continues former Civil Code Section 1389.2
without substantive change. The reference to "persons” in subdivision
{(b) has been omitted as surplus, See Section 10 (singular includes
plural).

Section 671 states the consequences flowing from the imperative
character of a power of appointment. Under subdivision (a), 1f an
imperative power of appeintment is created and the donee of the power
dies without exercising it, the appointive assets go equally to the
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permissible objects of the power. Where there has been a partial
appointment, unless the creating instrument or the donee has manifested
a contrary intent, the assets already appointed are not thrown into a
hotchpot and are considered only to the extent necessary to satisfy a
requirement set by the donor that each of the permisaible appointees
recelve a certain minimum amount. The following 1llustrates thesge
rules. The donor of a power specifies that the donee is to appeint at
least 25 percent of the corpus of a trust to each of three permissible
appointees (A, B8, and C¢). (1) Donee appoints 10 percent to A, but
fails to appoint the remainder. &8 and C each take 30 percent and 2
takes 40 percent (30 plus 10). (2) Donee appoints 40 percent to A, but
fails to appoint the remainder. Since 60 divided by 3 equals 20, the
donee failed to satlisfy the minimum distribution requirement set by the
donor., A therefore must "return”" a portion of the property received.
The appointive property will be distributed 25 percent (20 plus 5) each
tec 2 and ¢ and 50 percent (40 plus 20 minus 10) to A, (3) Donee
appoints 60 percent to A, 40 percent to 2. This again fails to satisfy
the minimum distribution reguirement. To cbtain the 25 percent
required, A and B must "return" on a pro rata basis and distribution is
made accordingly — 45 percent (60 minus 15) to A, 30 percent (40 minus
10) to B and 25 percent to ¢. The arithmetic can become quite complex
but the principle remains the same. Unlesa the creating instrument or
the donee, in writing, manifests a contrary intent, a partial
appointment is to be treated as reflecting an intended preference. The
requirement of a writing by the donee is consistent with Sections 6174
and 6409 concerning advancements.

Under subdivision (b), {if the donee exercises the power
defectively (e.g., without proper formalities), the court may allow the
intended appointment to pass the assets to the person whom the donee
attempted to benefit, A similar rule obtains in California concerning
the defective exerclse of a power of attorney. Gerdes v. Moody, 41
Cal. 335 (1871).

Under subdivision (c), if the power creates a right in the
permiasible appointee to compel the exercise of the power (e.g., where
the donee must appoint to the donee’s children within ten years of the
creation of the power and at the end of ten years the donee has only
one child), that perscn may compel exerclse of the power by the donee.
In addition, the assignees or creditors of the appointee who possesses
the right to compel exercise may also compel its exercise.

See also Sections 610(b) {("appointive property"” defined), 610(c)
("creating instrument®” defined), 610(d) ("donee" defined), 610(f)
("permissible appointee" defined), 613 {("imperative" power of
appointment defined).

ect of failure e appointment
672. {(a) Except as provided in subdivision (b), if the donee of a
discretionary power of appointment falls to appoint the property,
releases the entire power, or makes an ineffective appointment, in
whole or in part, the appointive property not effectively appointed
passes to the person named by the donor as taker in default or, if

there is none, reverts to the donor.
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(b) If the donee of a general power of appointment makes an
ineffective appointment, an implied alternative appointment to the
donee's estate may be found if the donee has manifested an intent that
the appointive property be disposed of as property of the donee rather
than as in default of appointment.

Comment, Secticn 672 continues former Civil Code Section 1389.3
witheut substantive change. The reference to "perscna" in subdivision
(a) has been omitted as smurplus. See Section 10 (singular includes
plural).

Section 672 states the rules determining to whom property passes
that has not been effectively appointed. Subdivision (a) states the
accepted common law rule, See Restatement of Property § 365(1) (1940);
see also Restatement (Second) of Property (Donative Transfers) §§ 23.1,
23.2 (1986). It also accords with the established rule in California.
Estate of Baird, 120 Cal. App. 24 219, 260 P.2d 1052 (1953); Estate of
Baird, 135 Cal. App. 2d 333, 287 P.2d 365 (1955) (later decision in
game case on different point). Under this section, the property passes
direetly from the donor to the ultimate takers.

Subdivigion (b) provides a uniform rule am to the application of
the doctrine of capture in cases where the donee of a general power of
appointment makes an lneffective appointment. The distinction formerly
made between appointments upon a trust that falls and other ineffective
appointments has not been continued. In other respects Section 672 is
intended to adopt the substance of the common law doctrine of capture
or implied alternative appointment to the donee's estate. See L,
Simes, Handbook of the Law of PFuture Interests § 69 (2d ed. 1966);
Restatement of Property § 365(2)-(3) (1940); 8ee also Restatement
{(Second) of Property (Donative Transfers) § 23.2 (1986).

See also Sections 610(b) ("appointive property" defined), 613
("discretionary” power of appointment defined), 610{(d) ({"donee"
defined), 610(e) ("donor" defined), 611 ("general” power of appointment
defined).

7 Death of before effective date of a t

673. (a) Except as provided in subdivision (b), if an appointment
by will or by instrument effective only at the death cof the donee is
ineffective because of the death of an appointee before the appointment
becomes effective and the appointee leaves issue surviving the donee,
the surviving issue of the appointee take the appointed property in the
gsame manner as the appointee would have taken had the appeintee
survived the donee, except that the property passes only to persons who
are permissible appointees, including appointees permitted under
Section 674, If the surviving issue are all of the same degree of
kinship to the deceased appointee, they take equally, but if of unequal
degree, then those of more remote degree take in the manner provided in
Section 240.
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(b) This section does not apply 1f either the donor or donee
manifests an intent that some other disposition of the appointive
property shall be made,

Comment, Section 673 continues former Civil Code Section 1389.4
without substantive change,

Section 673 embodies the theory of Sectlions 349 and 350 of the
Restatement of Property {(1940). It 1is broadened to cover apecial
powers by employing the language used by Michigan law. Mich. Stat. Ann.
§ 26.155(120) (Callaghan 1984}, This section is necessary because the
general anti-lapse provision in Section 6147 does not apecifically deal
with lapse of a testamentary appointment, This section is not intended
to cover the attempt to appeint property inter vivos to a predeceased
appointee, but does apply to an lnstrument other than a will effective
only at the death o¢f the donee. Such an instrument is for all
practical purposes identical to a will and is accorded the same effect.

Section 673 permits 1ssue of an appointee to take the appointed
property where an appointee dies before the appointment becomes
effective and leaves 1ssue surviving the donee, whether or not the
igsue i8 related to the donee. Prior to the 1981 amendment of former
Civil Code Section 1389.4, the section apparently permitted only issue
of an appointee related te the donee to take the appointed property
where the appeintee died before the appointment becomea effective. See
French, Application of Antilapse Statutes to Appointments Made by Will,
53 Wash. L. Rev, 405, 432 (1978).

Section 673 providea a more liberal antilapse provision than the
general antilapse provision of Section 6147, because Section 673 does
not require that the issue of the predeceased appointee be related
either to the donor or donee. This section permits the children of the
donee's spouse to take if the donee's apouse is the appointee and dies
before the appointment becomes effective. Likewise, an appeointment to
a brother, sister, mniece, or nephew of the donee's spouse will not
lapse. A person may not take under Section 673 unless the person is a
permissible appolntee,

Section 673 adopts the general rule of representation provided by
Section 240. See also Sections 230-234 (proceeding to determine
whether issue of an appointee survived the donee).

As provided 1n subdivision (b), this section applies only in the
absence of a manifestation of a contrary intent by the donor or donee.
It is intended to fill the gap 1f there 1s no discernible intent of the
donor or donee a8 to the desired disposition of the property when an
intended taker dies before the effective date of the disposition,

See alsc Sections 610(a) {"appointee” defined), 610(1)
("appointive property" defined), 610{d) {("donee"™ defined), 610(e)
("donor” defined), 610(f) ("permissible appointee” defined).

§ 674. Death of permissible appointee before exercise of special power

of appointment
674. (a) Unless the creating instrument expressly provides

otherwise, 1f a permisaible appointee dies before the exercise of a

special power of appointment, the donee has the power to appoint to the

—24—




Staff Draft

issue of the deceased permissible appointee, whether or not the issue
was Included within the description of the permissible appointees, if
the deceased permissible appointee was alive at the time of the
execution of the creating instrument or was born thereafter.

{b) This section applies whether the speclal power of appointment
is exercisable by inter vivos instrument, by will, or otherwise.

(c) This sgection applies to a case where the power of appointment
is exercised on or after July 1, 1982, but does not affect the validity
of any exercise of a power of appointment made before July 1, 1982,

Comment, Subdivisions {a) and (b) of Section 674 continue former
Civil Code Section 1389.5 without substantive change. Subdivision (a)
permits an appointment under a special power to the issue of a
predeceased permissible appointee, A special power of appointment is
usually designed to permit flexibility in the ultimate disposition of
the property by permitting the donee to take into account changing
family circumstances. Permitting the donee to select not only among
the primary class members, but also among the issue of those who are
deceased, is necessary to permit effectuation of the donor's purpose.
Section 674 applies the principle of the antilapse statute to this
situation without regard to whether the substitute takers are included
within the permissible appointees. See generally French, Application
of Antilapse Statutes to Appointments Made by Will, 53 Wash. L. Rev.
405 (1978).

As provided in subdivision (b), this section applies in the
absence of an express contrary provision in the creating instrument.
The section 13 designed to fill the gap if the creating instrument is
silent as to the desired disposition of the property when a permissible
appointee dies before the time of the exercise of the power.

Subdivision {c) codifies the operative date rule in 1981 Cal,.
Stat, ch. 63, §§ 10(c) & 11.

See also Sections 610{c) ("creating instrument” defined), 610{d)
{"donee® defined), 611 ("special" power of appointment defined), 61l0{f)
{"permissible appointee” defined).

CHAPTER 6. RIGHTS OF CREDITORS

§ 680, Authority of donor to alter rights of crediters of donee
680. The donor of a power of appointment cannet nullify or alter

the rights given creditors of the donee by Sections 682, 683, and 684
by any language in the instrument creating the power,

Comment, Section 680 continues former Civil Code Section 1390.1
without substantive change. This section deals with a question that
has not been considered by the California appellate courts. It is
patterned after a provision adopted in New York, 3See N.Y. Est. Powers
& Trusts Law § 10-4.1(4) (1967). This section prevents instruments
utilizing Treasury Regulations Section 20.2056(b)-5(f)(7) (allowing a
marital deduction despite a spendthrift clause in the instrument
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creating the power) from nullifying the rights given creditors wunder
Sections 682 and 683. The addition of the reference to Section 684
protects the dependents' support rights from being avoided by language
in the creating instrument,

See also Sections 610(c) ("creating instrument” defined), 610(d)
("donee"” defined), 610(e) ("donor" defined).

Credito ai t opert biec o special wer of
appo ment
681, Property covered by a special power of appointment is not
subject to the claims of creditors of the donee or of the dohee’s
estate or to the expenses of the administration of the donee's estate.

Comment, Section 681 continues former Civil Code Section 1390.2
without substantive change. This section codifies the common law rule
that bars creditors from reaching the property covered by a special
power of appointment. See Restatement of Property § 326 (1940). The
section 1s the same In substance as a New York provision. See HN.Y.
Ezt. Powers & Trusts Law § 10-7.1 (McKinney 1967).

See algo Section 610(d) ("donee" defined).

2 Creditors cla ainst subje t ene OWer o
appointment

682. (a) To the extent that the property owned by the donee is
inadequate to satisfy the claims of the donee's creditors, property
subject to a general power of appointment that is presently exercisable
is subject to.the claims to the same extent that it would be subject to
the claims if the property were owned by the donee.

{(b) Upon the death of the donee, to the extent that the donee’'s
estate 1s inadequate to satisfy the claims of creditors of the estate
and the expenses of administration of the estate, property subject to a
general teatamentary power of appointment or tc a general power of
appointment that was presently exercisable at the time of the donee's
death is subject to the claims and expenses to the same extent that it
would be subject to the claims and expenses 1if the property had been
owned by the donee.

{c) This section applies whether or not the power of appointment
has been exercisged.

Comment, Section 682 continues former Cilvil Code Section 1390.3
without substantive change. This section states the rule with respect
to the avallability of property subject to a general power of
appointment to satlsfy the donee's debts, It is intended to make
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appointive property available to satisfy creditors® claims where the
donee has the equivalent of full ownership of the property. See
Comment to Section 611.

Subdivision (a) provides that the creditors of a donee possessing
a power of appointment that is both general and presently exercisable
can reach the appointive property for the satisfaction of their
claims. However, these creditors must first exhaust the remainder of
the donee's assets before resorting to the appointive property. See
Estate of Masson, 142 Cal. App. 24 510, 298 P.2d 619 (1956). Subject
to this limitation, appointive property is treated just as the donee's
owned property. Thus, where the property has been appointed by an
inter wvivos instrument, the property is liable if, had it been the
donee's own property, the transfer would have been subject to the rules
relating to fraudulent conveyances. See Restatement of Property § 330
(1940); see also Restatement (Second) of Property {Donative Transfers)
§ 13.5 (1986).

Subdivigion (b) provides that the same rule applies to property
covered by a general testamentary power (or equivalent) that has, in
effect, become presently exercisable hecause of the donee's death. In
this case, the appointive property has come under the power of
disposition of the debtor-donee and hence are treated the same as other
property of the decedent.

Subdivision {(c) provides that the rights of creditors are not
dependent on the exercise of the power., Unlike the common law rule,
which requires the exercise of the power, the mere existence of the
power 1s the operative fact esszential to the rights of creditors. 1In
addition, the nature of the donee's interest in the property is
irrelevant. The property avallable to creditors can be either a
present or a future interest.

See also Sections 610(d) ("donee" defined}, 611 ("general” power
of appointment defined), 612(a) ("testamentary" power of appointment
defined), 612(b) ("presently exerclsable" power of appointment defined).

tor clai opert e ener
oW appoin t cresa or in d ' avor
683. Property subJect to an unexercised general power of
appeintment created by the donor in the donor's favor, whether or not
presently exercisable, is subject to the claims of the donor's
creditors or the donor's estate and to the expenses of the
administration of the donor's estate.

Comment, Section 683 continues former Civil Code Section 1390.4
without substantive change. This section provides that, when the donor
of a general power of appointment is also its donee, creditors of the
donor-donee can reach the appeintive property even though it is in
terma exercisable only at a future date {(as, for example, by will of
the donor-donee). This sgection codifies the common law rule. See
Reatatement of Property § 328 (1940); accord Restatement (Second) of
Property (Donative Transfers) § 13.3 (1986).

See also Sections 610(e) (“donor" defined), 611 ("general" power
of appointment defined), 612(b) ("presently exercisable” power of
appointment defined}.
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4, Status of support creditor
684. For the purposes of Sections 682 and 683, a person to whom
the donee owes an obligation of support shall be considered a creditor
of the donee to the extent that a legal obligation exists for the donee
to provide the support.

GComment., Section 684 continues former Civil Code Section 1390.5
without substantive change. This section makes clear that the donee's
support cbligations can be enforced against (1) property subject to a
general power of appointment that 1is presently exercisable (Section
682), and (2} property subject to an unexercised general power of
appointment created In the donor's own favor, whether or not presently
exercisable (Section 683).

See also Section 610(d) {"donee" defined).

CHAPTER 7. RULE AGAINST PERFETUITIES

§ 690, Beginning of permissible perpetujtjes period

690. The statutory rule against perpetuities provided by Part 2
(commencing with Section 21200) of Diviaion 11 applies to powers of
appointment governed by this part.

Comment, Section 690 continues former Civil Code Section 1391
without substantive change., See Sections 21206 {(statutory rule against
perpetuities as to general power of appointment not presently
exercisable because of condition precedent), 21207 (statutory rule
against perpetulities as to nongeneral power of appointment or general
teatamentary power of appointment), 21210 (when power of appointment
created), 21211 {postponement of time of creation of power of
appointment), 21212 (time of creation of power of appointment arising
from transfer to trust or other arrangement).

Hote, Section 690 13 the same as proposed Section 1391, a
conforming revision in AB 1577, implementing the Recommendation
Relating to Uniform Statutory Rule Against Perpetuities. The Comment
assumes that AB 1577 will become law.

CHAPTER 8. REVOCABILITY OF CREATION, EXERCISE,
OR RELEASE OF POWER OF APPOINTMENT
Authority to revoke or re €& _power o ointm

695. (a) Unless the power to revoke is in the creating instrument
or exista pursuvant to Section 15400, the creation of a power of
appointment is irrevocable,

{b) Unless made expressly irrevocable by the creating instrument
or the instrument of exercise, an exercise of a power of appointment {s

revocable if the power to revoke exists pursuant to Section 15400 or so
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long as the interest in the appointive property, whether present or
future, has mnot been transferred or become distributable pursuant to
the appointment.

{c) Unless the power to revoke 1s reserved in the instrument
releasing the power, a release of a power of appointment is irrevocable.

Comment, Section 695 continues former Civil Code Section 1392.1
without syhstantive change. Under subdivision (a), the creation of a
power of appointment is irrevocable unless the power to revoke is
reserved in the instrument creating the power or unless the power is
created in connection with a trust that 1s revecable under the
presumption in Section 15400. In the latter case, te aveid a conflict
between this section and Section 15400, the power of appointment is
revocable to the same extent that the trust in connection with which it
is created is revocable,

Under subdivision (b), an exercise of a power of appointment is
revocable as long as the intereat in the appointive property has not
been transferred or become distridbutable, wumless the creating
instrument or instrument of exercise provides otherwise. This
subdivision embodies a policy that the donee should be permitted to
modify or revoke an exercise of the power as long as the appointive
property has not been effectively transferred. A donee may exercise
the power of appointment by creating a trust for the benefit of
permissible appointees. To avoid conflict with Section 15400
{presumption of revocability of trusts), subdivision (b} permits the
donee to revoke the exercise, even though there has been an effective
transfer, if the power to revoke exlsts pursuant tc Section 15400.

Under subdivision {c¢), the release of a power of appointment is
irrevocable, unless the power to revoke 1s reserved in the instrument
of release, The procedure necessary to effect a release is provided in
Section 661.

See also Sections 610(b) ("appointive property” defined), 610(c)
("creating instrument" defined).
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