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First Supplement to Memorandum 91-38 

Subject: Study L-3002 - Powers of Appointment (Policy Issues) 

This supplement considers comments we have received on the 

revision discussed in Memorandum 91-38 and discusses another policy 

issue that has come to our attention. A draft statute is attached. 

This draft will be adjusted to reflect the Commission's decisions on 

the new issue raised in this supplement and any other matters requiring 

revision. 

Exercise of Power by Residuary Clause 

Memorandum 91-38 presents the issue whether the provision 

concerning exercise of a power of appointment by a residuary clause in 

a will should be revised to incorporate the new Uniform Probate Code 

rule. Attached to this supplement is a letter from Carol A. 

Re1chstetter on behalf of the Executive Committee of the Probate and 

Trust Law Section of the Los Angeles County Bar Association in support 

of the proposed revision. (See Exhibit 1.) 

The new rule is set out in Section 641 of the draft tentative 

recommendation attached to this supplement. 

Legislative Developments 

After preparing the original proposal to relocate the power of 

appointment statute, we became aware of another bill concerning powers 

of appointment. Assembly Bill 1722, introduced by Assemblyman Paul 

Horcher, would implement a recommendation of the State Bar Conference 

of Delegates. AB 1722 would make the following change in Civil Code 

Section 1385.1: 

1385.1 (a) Except as otherwise provided in this ti tie, 
if the creating instrument specifies requirements as to the 
manner, time, and conditions of the exercise of a power of 
appointment, the power can be exercised &RIy--Dy--~'Y4.fig 

through reasonable compliance with those requirements. 
Compliance is reasonable and sufficient if the donor's 
purposes in establishing the requirements are satisfied. 
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(b) Unless expressly prohibited by the creating 
instrument, a power stated to be exercisable by an inter 
vivos instrument is also exercisable by a written will. 

Assemblyman Horcher has requested the Commission to consider this 

provision in connection with its power of appointment study. (See 

Exhibit 2.) A concern over possible inconsistencies between AB 1722 

and the residuary clause provision under consideration by the 

Commission was expressed in a letter to Assemblyman Horcher from James 

R. Birnberg on behalf of the Executive Committee of the Probate and 

Trust Law Section of the Los Angeles County Bar Association. 

At this point, we understand that Assemblyman Horcher plans to 

make AB 1722 a two-year bill and that the revision proposed by the 

Commission would be included in the bill. 

Analysis of Reasonable Compliance Proposal 

The remainder of this supplement considers the proposal in AB 1722 

to codify a reasonable compliance rule applicable to the exercise of a 

power of appointment. 

Existing Law 

Civil Code Section 1385.1 and its CODment, as carried forward in 

the Probate Code version of the power of appointment statute (the 

attached staff draft), read as follows: 

Prob. Code § 630. Scope of donee's authority generally 
630. (a) Except as otherwise provided in this part, if 

the creating instrument specifies requirements as to the 
manner, time, and conditions of the exercise of a power of 
appointment, the power can be exercised only by complying 
with those requirements. 

(b) Unless expressly prohibited by the creating 
instrument, a power stated to be exercisable by an inter 
vivos instrument is also exercisable by a written will. 

Comment. Section 630 continues former Civil Code 
Section 1385.1 without substantive change. Subdivision (a) 
codifies the CODmon law rule embodied in Section 346 of the 
Restatement of Property (1940). Accord Restatement (Second) 
of Property (Donative Transfers) § 18.2 (1986); see also 
Restatement of Property § 324 (1940). 

Subdivision (b) states an exception to the rule codified 
in subdivision (a). This exception is not found in the 
common law, but a similar exception is found in the law of 
other states. See Mich. Stat. Ann. § 26.155(105)(2) 
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(Callaghan 1984); Minn. Stat. Ann. § 502.64 (West 1990); N.Y. 
Est. Powers & Trusts Law § 10-6.2(a)(3) (McKinney 1967). 
Often a directive in the creating instrument that a power be 
exercised by an inter vivos instrument places an inadvertent 
and overlooked limitation on the exercise of the power. If 
and when such a prescription is encountered, it is reasonable 
to say that, "All the purposes of substance which the donor 
would have had in mind are accomplished by a will of the 
donee." See Restatement of Property § 347 comment b (1940). 
However, if the donor expressly prohibits the testamentary 
exercise of the power, the donor's clear intent should be 
enforced. For example, if the creating instrument requires 
exercise of the power "only by an instrument other than a 
will," subdivision (b) is not applicable. See also Code Civ. 
Proc. § 1971 (power relating to real property). 

See also Section 6l0(c) ("creating instrument" defined). 

As set out above, AB 1722 would loosen the seemingly strict 

standard of subdivision (a) by adopting (1) a "reasonable compliance" 

rule and (2) deeming satisfaction of the donor's purposes in 

establishing the requirements to be "reasonable and sufficient" 

compliance. 

Arguments of Proponents. The proponents of the amendment state 

that it is unclear under the existing statutory language whether 

reasonable compliance would be sufficient for exercise of a power of 

appointment. (See the State Bar Conference Resolution attached as 

Exhibit 3.) The proponents state that the court in Eatate of Wood, 32 

Cal. App. 3d 862, 881-83, 108 Cal. Rptr. 522 (1973), effectively 

applied a reasonable compliance rule. In Wood, the donor's will 

specified that the power was exercisable only by an instrument 

delivered to the trustee during the donee's lifetime. The donee left 

the instrument exercising the power with her conservator with 

instructions to deliver it to her attorney who was then supposed to 

deliver it to the trustee. The attorney delivered the instrument to 

the trustee only after the donee's death, even though the donee had 

checked with the attorney to make sure the matter had been taken care 

of. The court noted that the donor's intention "must be respected and 

should be carried out," but continued, "the intention of the donee, 

also, should be given effect if it may reasonably be done." The court 

found that none of the donor's presumed purposes would be thwarted by 

giving effect to the donee's exercise of the power without complying 

with the strict delivery requirement, since the authenticity of the 
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exercise was not questioned, the donee did "all it was possible for her 

to do" to comply, and the trustee was not inconvenienced as he would 

have been if distributions had already been made when the instrument 

was received. The only authority cited in this part of the decision 

involved a filing requirement under the State Teachers' Retirement 

System. The Wood court apparently did not find the ancient rule that 

"equity will aid the defective execution of a power" cited by the 

proponents of AB 1722. 

LA County Bar Concerns. The concerns expresaed in Mr. Birnberg' s 

letter on behalf of the Probate and Trust Law Section of the Los 

Angeles County Bar Association (Exhibit 4) are that the substantial 

compliance rule (1) is inconsistent with the donor's likely intent in 

providing special rules in the first place, (2) would allow disgruntled 

beneficiaries to challenge the donor's conditions, and (3) causes 

uncertainty in the application of other rules in the power of 

appointment statute that hinge on fulfillment of specific 

requirements. The second problem would place valid estate plans at 

risk and result in litigation and its attendant expense and delay. 

Restatement Rule 

The Restatement (Second) of Property (Donative Transfers) includes 

an equitable 

proposed in 

approximation rule with a more limited scope than the rule 

AB 1722. Perhaps it offers an approach that would 

accomplish the purposes of the bill proponents while answering some of 

the concerns of the opponents. 

§ 18.3. Appointment Defective with Respect to Formalities 
Effective in a Court Applying Equitable Principles 

Failure of an appointment to satisfy the formal requisites 
of an appointment described in § 18.2, other than those 
required by law, does not cause the appointment to be 
ineffective in a court applying equitable principles if 

(1) The appointment approximates the manner of appointment 
prescribed by the donor; and 

(2) The appointee is 
(a) a natural object of the donee's affection, or 
(b) a person with whom the donee has had a relationship 

akin to that with one who would be a natural object of the 
donee's bounty, or 

(c) a creditor of the donee, or 
(d) a charity, or 
(e) a person who has paid value for the appointment, or 
(f) some other person favored by a court applying 

equitable principles. 
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Comment: 
a. Rationale. The formal requisites of an appointment 

described in § 18.2 include both the formal requisites that 
are significant and those that are of minor importance. 
Unless some significant purpose is accomplished by an 
additional formal requisite imposed by the donor, equitable 
relief from the rigid enforcement of such additional 
formality is available. The rule stated in this section 
arose in the English courts of Chancery and is still 
expressed as a rule that "equity will aid the defective 
execution of a power." Such aid is given only for the 
benefit of certain objects of the power who are persons 
traditionally favored by courts of equity (see Subsection 
(2» • 

b. Formal requirements imposed by law. Formal 
requirements imposed by law with reference to instruments of 
appointment are always regarded as fulfilling a significant 
purpose. Consequently, their approximation is never 
sufficient in either law or equity to malte the appointment 
effective. 

c. Additional formal requirements imposed by the donor. 
Whenever the donor imposes formal requirements with respect 
to the instrument of appointment that exceed the requirements 
imposed by law for such instrument, the donor's purpose in 
imposing additional formal requirements must be determined. 
To the extent the failure to comply with the additional 
formal requirements will not undermine the accomplishment of 
a significant purpose, the court in applying equitable 
principles will save the appointment when it is in favor of 
the objects of the power described in Subsection (2) and the 
appointment approximates the formal requirements imposed by 
the donor. 

e. Inclusion in favored class of appointees. The favored 
class of appointees described in Subsection (2) must, of 
course, be included in the objects of a power in order for an 
appointment to them to be effective under the rule of 
Subsection (2). The natural objects of the donee's affection 
would normally include a spouse, a child, a grandchild, or an 
adopted child. The facts of a particular case, however, may 
open the door to the inclusion of many other persons as 
natural objects of the donee's bounty. 

The Reporter's Jilote to this section states that it is supported by 

judicial authority, but that no recent cases have dealt with the rule. 

Development of California Power of Appointment Statute 

Civil Code Section 1385.1 codifies the rule in Restatement Section 

346 (now Section 18.2) requiring compliance with requirements imposed 

by the donor, but the statute does not codifY the equitable exception 

in Restatement Section 347 (now Section 18.3). Section 347 in the 1940 
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Restatement recognized an equitable exception only where the appointee 

is "a wife, child, adopted child or creditor of the donee, or a 

chari ty, or a person who has paid value for the appointment." It does 

not appear that the Commission ever considered the equitable doctrine 

stated in Restatement Section 347. 

The power of appointment study commenced in 1968 with a review of 

a proposed statute drafted by Professor Richard Powell, the 

Commission's consultant. Prof. Powell's proposed California statute 

was printed as an appendix to his background study in 19 Hastings L.J. 

1281, 1299-312 (1968). Section 15(4) of Powell's draft provided: 

An effective exercise of a power of appointment can be 
made by an instrument conforming to the requirements of 
subsection 2, without observance of additional formalities 
directed by the donor to be observed in its exercise. 

(Subsection 2 is essentially the same as Civil Code § 1385.1 and 

Section 630 in the staff draft attached to this supplement.) Prof. 

Powell' a explanatory note says that this provision "is more liberal 

than the common law rule embodied in Restatement § 346." Perhaps the 

reference should have been to both Sections 346 and 347 of the 

Restatement. 

The substance of this broad exception to formalities imposed by 

the donor was included in the staff's draft and approved by the 

Commission in the form of a tentative recoumendation. The California 

Bankers Association wrote that they did not understand the provision 

and the September 1968 Minutes report that the provision "was deleted 

after discussion of a comment by the California Bankers Legislative 

Committee." No other reasons are given. 

What Is the Law Now? 

The power of appointment statute was not intended to be a complete 

statement of the law on the subject, as is made clear in Civil Code 

Section 1380.1 (draft Section 600). Consequently, the omission of a 

common law rule is not a rejection of that rule. It is also 

interesting to note that the Comment to Civil Code Section 1385.1 (b) 

cites Comment b to Restatement Section 347 as support for the then new 

statutory rule that a power exercisable by an inter vivos instrument is 
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also exercisable by a written will. The rationale cited in the Comment 

is that the donor's substantial purposes in such a case would be 

accomplished by testamentary exercise of the power. In addition, the 

statute makes clear that the rules on exercise of powers do not 

preclude judicial remedies in the case of a defective exercise of an 

imperative power (Civil Code § 1385.5, draft Section 634). 

Considered in light of this background, Estate of Wood, discussed 

supra, is arguably in line with the common law rule, particularly as 

extended in the second Restatement, and not in conflict with the power 

of appointment statute. The problem with Wood is that it does not 

provide much of a rule nor is it based on authorities relating to 

powers of appointment. The appointee in Wood was the donee's 

companion. It is unknown whether, under the facts of this case, the 

companion could have been found to be a "person favored by a court 

applying equitable principles," in the language of Section 18. 3(2)(f) 

of the second Restatement, or could have fit one of the other 

categories of favored persons. 

Alternatives 

We see at least two alternatives based on the Restatement 

formulation that should be considered along with the proposal in AB 

1722: 

(1) General Restatement rule. The general equitable approximation 

exception of the Restatement could be adopted without the specifics as 

to permissible appointees. This is similar to the general exception 

proposed by Prof. Powell. It is fairly consistent with the policy of 

AB 1722, but provides more detail: 

§ 630.5. Judicial relief from fOrmalities imposed by donor 
630.5. (a) Where an appointment does not satisfy the 

formal requirements specified in the creating instrument as 
provided in Bubdivision (a) of Section 630, the court may 
excuse compliance with the formal requirements and determine 
that exercise of the appointment was effective if both of the 
requirements are satisfied: 

(1) The appointment approximates the manner of 
appointment prescribed by the donor. 

(2) The failure to satisfy the formal requirements does 
not defeat the accomplishment of a significant purpose of the 
donor. 

(b) This section does not permit 
compliance with a specific reference 
Section 631. 
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Comment. Section 630.5 is new. Subdivision (a) is 
drawn from Section 18.3 of the Restatement (Second) of 
Property (Donative Transfers) (1986). See also Restatement 
of Property § 347 (1940). The general rule in subdivision 
(a) is consistent with Estate of Wood, 32 Cal. App. 3d 862, 
881-83, 108 Cal. Rptr. 522 (1973). 

The formal requisites of an appointment described in 
subdivision (a) include both the fOl"lllal requirements imposed 
by the donor that are significant and those that are of minor 
importance. For an exception, however, see subdivision (b). 
Unless some significant purpose is accomplished by an 
additional formal requirement imposed by the donor, equitable 
relief from the rigid enforcement of the additional formality 
is available. The rule stated in this subdivision arose in 
the English courts of Chancery and is still expressed as a 
rule that "equity will aid the defective execution of a 
power." Restatement (Second) of Property (Donative 
Transfers) § 18.3 comment a (1986). 

Under subdivision (a), where the donor imposes formal 
requirements with respect to the instrument of appointment 
that exceed the requireJIents imposed by law for the 
instrument, the donor's purpose in imposing additional formal 
requirements must be determined. To the extent the failure 
to comply with the additional formal requirements will not 
undermine the accomplishment of a significant purpose, the 
court in applying equitable principles may save the 
appointment if the appointment approximates the formal 
requirements imposed by the donor. See Restatement (Second) 
of Property (Donative Transfers) § 18.3 comment c (1986). 
The rule in Section 630.5(a) is not limited to the favored 
class of appointees described in the Restatement rule. 

Subdivision (b) makes clear that the donor's requirement 
that the donee specifically refer to the power of appointment 
or the instrument creating it, as provided in Section 631, is 
not subject to equitable relief under this section. 

This alternative falls between the detailed Restatement rule 

(alternative #2, infra) and the reasonable compliance rule proposed in 

AB 1722. This alternative, like AB 1722, is not dependent on the 

nature of the appointee. Unlike AB 1722, which deems satisfaction of 

the donor's purposes to be both reasonable and sufficient, this 

alternative requires both an approximation of the donor's requirements 

and a determination that the donor's purposes would not be defeated. 

This may help meet the objections of those who are concerned that the 

standard in AB 1722 is an invitation to litigation. 

(2) Detailed Restatement rule, An approach based on the rule in 

Section 18.3 of the Restatement would leave Civil Code Section 1385.1 

(draft Section 641) unchanged and would add the detailed equitable 

exception: 
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§ 630.5. Judicial relief from fOrmalities imposed by donor 
630.5. (a) Where an appointment does not satisfY the 

formal requirements specified in the creating instrument as 
provided in subdivision (a) of Section 630, the court may 
excuse compliance with the formal requirements and determine 
that exercise of the appointment was effective if both of the 
following requirements are satisfied: 

(1) The appointment approximates the manner of 
appointment prescribed by the donor. 

(2) The failure to satisfY the formal requirements does 
not defeat the accomplishment of a significant purpose of the 
donor. 

(3) The appointee is one of the following persons: 
(A) A natural object of the donee's affection. 
(B) A person with whom the donee has had a relationship 

akin to that with one who would be a natural object of the 
donee's bounty. 

(C) A creditor of the donee. 
(D) A charity. 
(E) A person who has paid value for the appointment. 
(F) Some other person favored by the court applying 

equitable principles. 
(b) This section does not permit a court to excuse 

compliance with a specific reference requirement under 
Section 631. 

COIIDlent. Section 630.5 is new. Subdivision (a) 
codifies the rule in Section 18.3 of the Restatement (Second) 
of Property (Donative Transfers) (1986). See also 
Restatement of Property § 347 (1940). The general rule in 
subdivision (a) is consistent with Estate of Wood, 32 Cal. 
App. 3d 862, 881-83, 108 Cal. Rptr. 522 (1973). 

The formal requisites of an appointment described in 
subdivision (a) include both the formal requirements imposed 
by the donor that are significant and those that are of minor 
importance. (For an exception, however, see subdivision 
(b).) Unless some significant purpose is accomplished by an 
additional formal requirement imposed by the donor, equitable 
relief from the rigid enforcement of the additional formality 
is available, as recognized in subdivision (a)(2). The rule 
stated in this subdivision arose in the English courts of 
Chancery and is still expressed as a rule that "equity will 
aid the defective execution of a power." Such aid is given 
only for the benefit of certain objects of the power who are 
persons traditionally favored by courts of equity (see 
subdivision (a)(3). Restatement (Second) of Property 
(Donative Transfers) § 18.3 comment a (1986). 

Under subdivision (a), where the donor imposes formal 
requirements with respect to the instrument of appointment 
that exceed the requirements imposed by law for the 
instrument, the donor's purpose in imposing additional formal 
requirements must be determined. To the extent the failure 
to comply with the additional formal requirements will not 
undermine the accomplishment of a significant purpose, the 
court in applying equitable principles will save the 
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appointment when it is in favor of the objects of the power 
described in subdivision (a)(3) and the appointment 
approximates the formal requirements imposed by the donor. 
Restatement (Second) of Property (Donative Transfers) § 18.3 
comment c (1986). 

The favored class of appointees described in subdivision 
(a)(3) must, of course, be included in the permissible 
appointees of a power in order for an appointment to them to 
be effective. The natural objects of the donee's affection 
would normally include a spouse, a child, a grandchild, or an 
adopted child. The facts of a particular case, however, may 
open the door to the inclusion of many other persons as 
natural objects of the donee's bounty. Restatement (Second) 
of Property (Donative Transfers) § 18.3 comment e (1986). 

Subdivision (b) makes clear that the donor's requirement 
that the donee specifically refer to the power of appointment 
or the instrument creating it, as provided in Section 631, is 
not subject to equitable relief under this section. 

The requirement for equitable relief stated in subdivision (a)(2) of 

the draft is not in the Restatement rule itself, but is an essential 

element recognized in the Restatement comment. It seems preferable to 

include it in the statute rather than rely on the comment. 

The staff favors the first alternative, the general Restatement 

rule, over the more detailed rule because some of the details are 

confusing, such as subdivision (a)(3)(8) in the above draft, and 

because the six classes of favored appointees seem to cover about every 

class of likely appointee. 

Respectfully submitted, 

Stan Ulrich 
Staff Counsel 
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CAROL A. REICHSTETTER 
ATTO~NEV AT LAW 

1163 WEST 27TH 5TRE ET 

LOS ANGELES. CALIF'ORNIA 90007 

12131 7047-6304 

FAX (,2131 7046-3431 

May 8, 1991 

Assistant Executive Secretary 
California Law Revision Commission 
4000 Middlefield Road, suite 0-2 
Palo Alto, California 94303-4739 

Re: study L-3002 (Powers of Appointment - Exercise 
of Power by Residuary Clause in will) 

Dear Mr. sterling: 

The Executive Committee of the Probate and Trust Law Section 
of the Los Angeles County Bar Association has reviewed Memorandum 
91-38, proposing the adoption of the 1990 Uniform Probate Code Rule 
set out in section 2-608 regarding the exercise of powers of 
appointment. As a member of the executive committee, I have been 
asked to convey to the Commission our observations. 

We support the Staff's recommendation that section 2-608 be 
adopted. 

Thank you for your consideration of these comments. 
to attend the June meeting and will be glad to answer any 
that may arise. 

Very truly yours, 

~ A ~~ (J;~~GQ.-
Carol A. Reichstetter 

cc: Members of the Executive Committee 

Irc-It2.430 

I expect 
questions 
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(2131947-9878 

FAJ( (S161943-6397 

~ss.emhlu 
Q!alifnrnia lll.egislatur.e 

PAUL V. HORCHER 
ASSEMBLYMAN. FFTY-SEOONO OISTRICT 

Serving the cities' communilias of Whittier, Hacienda Heights, 
La Mirada, La Habra Heights, AowIand Heighta, Walnut, Diamond Bar. West Covina 

OQMMlnEES; 

HIGHER EDUCATION 

UTILITIES ANO COMMERCE 

JUDICIARY 

INSURANCE 

REPUBLICAN DRUG 
TASK FORCE 
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May 21, 1991 

Nathaniel Sterling 
Assistant Executive Secretary 
California Law Revision 

Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303 

Dear Mr. Sterling: 

MAY 221991 

I am currently authoring AB 1722, which provides 
that a power can be exercised through "reasonable 
compliance" with the requirements set forth in the 
governing instrument and that such compliance is 
reasonable if the donor's purposes in establishing 
the requirements are satisfied. 

Could you look at any problems that might be 
raised with regards to this probate legislation. 

Your attention to this matter is greatly 
appreciated. 

~nCere1Y, 

~~H±~ 
MEMBER STATE ASSEMBLY 



..JL.j'lll UI' 
'..J "-"- U.L • U'''ZUl.l' 'lilL. ~l~""IL. U."1J\. VI \..."1. • 

1st SUpp. ~ lema 91 -38 Study L-3002 

J1DI)U't1iClE awu:flBB ... P' 
~ ,iiCenS 1tPHlOVE m ~ 

Enn'!!''§: 
'Ibis resol1.1ticn IoD.Ild aerd Civil Q:$ secticn 1385.1 to IIIake :raualBbl.e Q'qIl iance 
With the ~ far ererciae of a powar of ~ -.afficiant if tba dcnar's 
pJrp 1B in IIIItabliahl:q th8 ~ are satisfie. 

10Ihethu nuorIIIble rmpl lance with tb8 ~ ..t cut .in the crutiDJ ~ 
is alfficie'lt far the ~ of • p:IWIr of ~at is not elar in the ~ 
ancI has nat. t..I a!:h eel CDIClUBivaly in O!lJJnrnia CIIBII law. In thII anly l40lUld 
cue CIl point, r.t;at.e of "br<' (l973) 32 cal .1IgI.3d 862, U. ccurt. took the pJ5it1cn 
that if the ~ tor the ~ _ pti sfi.8d, ftI8Cl1IDle rmpliiU'al with thB 
~ far ecr:i.N _ sufficient. ~ Iilr 1ft to be allal.mlcec! ~, lind 
is CClhii8tlnt. with ~ of aquity. Ho pnp:a .is SE\I8d l7j ~ .. ~ 
UdIniaIl 1IAIl1ceHCIl of tba law • 

•• ****** •• ,*****************************'*",.*, .. *******************""'*, •• ,., ••• 

JtESOLVED that the Conference of De1egatea recOlllmenQs that 
legislation be sponsored ".ndiDi Civil Code Section 1385.1 to 
read a. follows: 

1 11385.1 
2 Cal Except as otherwi.e provided in this title, if the 
3 creating instrument specifies requirements as to the 
, manner, time, and conditions of the exercise of a power of 
5 appointlDent, the power can be exercised only by COIIIplying 
6 with those requ1reaents. _aMabl. QmppUanct With tho .. 
7 nquirpant.1 i. nffleiWlt. if t;h' 4pngrll WnQlt. in 
8 •• t,hli,hing the r.quirc .. ~ art .Iti.f1e4. 
9 (b) 1Jnl". expressly prohibited by the cr..ting 
10 instl'1llllent, a power stated to be exerci.able by an inter 
11 vivos in.trument is also exercisable by • written vill. 

(Proposed new language underlined, language to b. deleted 
stricken.) 

PROPONENT San Di8g0 county Bar A5sQciation 

STATEMENT OF REASONS 

Ixisting Law 

Whether reasonable compliance vith the creating instrument is 
s~fficient for exerci.e of • power ot appointment is not clear 
from th. statute as currently drafted. In INt.. pf Wpod 
(1973) 32 Cal.App.3d 862, the court used a reasonable 

7-15.-110 
111D CONFERENCE 



~omplian~e standard to determine whether a donee had eXercised 
her power in compliance with the requirements established by 
the donor, stating that the court should look to the purpose of 
tho.e requirements. If the purpose was satisfied, reasonable 
compliance with those requirements WaS sufficient. Estate of 
~ was decided after section 1385.1 became effective. 

This ~ •• e should be distinguished from the line of case., !lOst 
noticeably Estata of Eddy (1982) 13. Cal.App.3d 292, which 
holds that it the donor requires any appointing instruments to 
specifically refer to the power of appointment, this 
requir_.nt must be strictly met. The •• Ca.es are in 
coapliance with section 1385.2, wbich requires the appointing 
instrument to specifically refer to th. creating instruaent if 
the donor so specifi ••• 

This •• glutton 

This resolution would lIau clear that with the exception of 
require.ent. .et out by law, Which could include those of 
Sections 1385.2 through 1385.4, a court of equity may reaady a 
defective exercis. if it rea.onably coap1ie. with the 
requirements and the donor's int.nt in eatabl1ahing that 
requiruent is aaU.fied. It would codify the bolding in 
,.tate of Wood and make clear the distinction between it and 
the "tat. of Eddy line of ca •••• 

The statutory scheme as currently drafted cr.at.. confll8ion 
over wbether a court. of equity has this power, yet the court in 
Estate of Woad applied equitable principles and uaed a 
reasonable complianc. standard. 

Se=tion 1385.2 provides that if the creating instrument 
expresaly direct. that a power of appointment be exercisecl by 
an instrument .. king specific reference to tbe power or 
cr.ating Instruaent, it can only be exereiaed with a specific 
refer.n~. section 1385.2 is consistent with I,tlh pf Eddy 
and i' not inconsistent with a re •• onable compliance standard 
in all other aspects of execution of a power. 

Section 1385.5 provid.e. that the court baa the pover to reJIIedy 
a def.ctive exercise of an !aperative power of appcin~nt. 
The addition of this languange to section 1385.l(a) Bhould not 
affect this section Which specifically refers to i~rative 
powers. 

The formal requirement. of an appointment described in 
113B5.l(a) inclWSe both the forad requirements that are 
significant and. those that are of minor i1lportance. . Unle •• 
,cae significant purpose is accomplished by an addit~onal 
formal requirement imposed by the donor, equitable relief froll 
the rigid enforcement of the additional formalities should be 
available. equitable relief for failure to strictly comply 
with these requirements aroae in the En;lish Courts of Chancery 
and i. expressed as a ryle that "equity will aid the defective 
execution of a po_r.· 7-1!ib-90 
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IMPACT STATEMENT 

This proposed resolution does not affect any other law, statute 
or rUlli!. 

AU'I'HOR AND/OR PERMANENT CONTACT Mary F. Gillick, 110 West "A" 
Street, Suite 1700, San Diego, California 92108, (6l9) 236~14l4 

RESPONSIBLE FLOOR DELEGATE 

COUNTERARGUMENT TO RESOLUTION 7-15-90 

SANTA CLARA COUNTY BAR ASSOCIATION 

We plsaq.e. with the resolution. We feel that given the 
decision in Estate pf Wppd there is no further need for any 
additional codification or legislation. 

1990 CONFERENCE 
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May 13, 1991 

VIA TELECQPIER AND MAIL 

Hon. Paul Horcher 
Member of Assembly 
4015 capitol. Building 
Sacramento, California 95814 

Re: Assembly Bill 1722 

Dear Assemblyman Horcher: 

Study L-3002 
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The Los Angeles county Bar Probate and Trust Section's 
Executive Committee ("Executive committee") had previously 
recommended that it oppose Assembly Bill 1722 on the basis that 
adding a reasonable compliance exception to the provisions on the 
exercise of a power of appointment would allow for possible fraud 
and would result in increased litigation. 

Where there are particular requirements to exercise of 
a power of appOintment, and in absence of ambiguity to permit 
extrinsic evidence of intentions, the donor intended the power 
be exercised only in a certain manner, otherwise the donor would 
not have put in those requirements in the first place. Use of 
"substantial compliance" appears to be inconsistent with these 
concepts since it suggests that the donor, although establishing 
requirements, did not mean to do so. It allows disgruntled 
beneficiaries to challenge conditions imposed by the donor and it 
places valid planning for powers of appointment at risk. 

The Executive Committe.'a concerns are highlighted by a 
Law Revision Commission study proposal which just has been 
received, indicating that it is conaidering the adoption of a 
Uniform Probate Code Section in place of Civil Code Section 
1386.2. This new provision would permit, under certain 
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circumstances, a general residuary clause under a Will to 
exercise a general power ot appointment where there is no 
requirement that it be exercised by specific reference or there 
is no express or specific reference to the power under the 
donee's Will. The adoption of Assembly Bill 1722, coupled with 
the subsequent adoption of the Law Revision Commission's 
proposal, it is believed, would leave considerable uncertainty 
when a residuary clause would exercise a general power of 
appointment. 

For these reasons, while not formally opposing the 
Bill, the Executive Committee believe. there should be 
coordination between the Law Revision Commission and the 
proponents in San Diego Bar Association so that the whole issue 
can be considered with the objective of minimizinq the risk of 
fraud and to prevent increased litigation as to the intent of the 
creator of a power of appointment. 

JRB:ap 
BIJ1l845.L01 

Ver~ truly yours, 
7 ' ~ 

~.-.-..{ (~ U:.A-...C; 
~s R. Birn~rg 

ce: Members of Executive Committee 
M. John Carson, Esq. 
Joseph Kornowski, Esq. 
Mr. Larry Doyle 
John McDonnell, Esq. 
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POWERS OF APPOINTMENT 

su849 
06/03/91 

Civil Code §§ 1380.1 1392.1 (repealed). Powers of appointment 

SECTION 1. Title 7 (commencing with Section 1380.1) of Part 4 of 

Division 2 of the Civil Code is repealed. 

Comment. The power of appointment statute in former Civil Code 
Sections 1380.1-1392.1 is continued without substantive change in 
Probate Code Sections 600-695, except as otherwise noted in the 
Comments to the new sections. The following table indicates the 
disposition of each of the former Civil Code sections in the Probate 
Code. 

Civil Code Prob. Code Civil Code Prob. Code 

1380.1 600 1387.2 651 
1380.2 601 1387.3 652 
1381.1 610 1388.1 660 
1381.2 611 1388.2 661 
1381.3 612 1388.3 662 
1381.4 613 1389.1 670 
1382.1 620 1389.2 671 
1384.1 625 1389.3 672 
1385.1 630 1389.4 673 
1385.2 631 1389.5 674 
1385.3 632 1390.1 680 
1385.4 633 1390.2 681 
1385.5 634 1390.3 682 
1386.1 640 1390.4 683 
1386.2 641 1390.5 684 
1386.3 642 1391 • 690 
1387.1 650 1392.1 695 

Prob, Code §§ 60Q-§25 (addedl. Powers of appointment 

SEC. Part 14 (commencing with Section 600) is added to 

Division 2 of the Probate Code, to read: 

PART 14. POWERS OF APPOINTMENT 

Comment. This part supersedes Title 7 (commencing with Section 
1380.1) of Part 4 of Division 2 of the Civil Code. The former power of 
appointment statute is continued in this part without change, except as 
noted in the Comments to the new sections. The former statute was 
originally enacted and later revised on recommendation of the 
California Law Revision Commission. See Recommendation and Study 
Relating to Powers of Appointment. 9 Cal. L. Revision Comm'n Reports 
301 (1969); Background Statement Concerning Reasons for Amending 
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Statute Relating to Pat/ers of Appointment, 14 Cal. L. Revision Comm'n 
Reports 257 (1978); RecolIIJIIendation Relating to Revision of the Pat/ers 
of Appointment Statute. 15 Cal. L. Revision Comm'n Reports 1667 (1980); 
see also RecolIIJIIendation Relating to Wills and Intestate Succession, 16 
Cal. L. Revision Comm'n Reports 2301, 2484 (1982); Recommendation 
Proposing the Trust Law. 18 Cal. L. Revision Comm'n Reports SOl, 755 
(1986); Recommendation Relating to Uniform Statutory Rule Against 
Perpetuities. 20 Cal. L. Revision Comm'n Reports 2501, 2538-39 (1990). 

This part does not codify all of the law relating to powers of 
appointment. Its provisions deal with the problems most likely to 
arise and afford positive statutory rules to govern these problems. 
Many minor matters are not covered by this part or other statutes; 
these are left to court decisions under the common law which remains in 
effect. See Section 600 & Comment. This approach was taken in other 
states. See Mich. Stat. Ann. § 26.105(119) (Callaghan 1984); Minn. 
Stat. Ann. § 502.62 (West 1990); N.Y. Est. Powers & Trusts Law § 10-1.1 
(McKinney 1967); Wis. Stat. Ann. § 232.19 (West Supp. 1990). 

CHAPTER 1. GENERAL PROVISIONS 

§ 600. Common law applies unless modified by statute 

600. Except to the extent that the common law rules governing 

powers of appointment are modified by statute, the common law as to 

powers of appointment is the law of this state. 

Comment. Section 600 continues former Civil Code Section 1380.1 
without change. This section codifies the holding in In re Estate of 
Sloan, 7 Cal. App. 2d 319, 46 P.2d 1007 (1935), that the common law of 
powers of appointment is in effect in California unless modified by 
statute. See also In re Estate of Elston, 32 Cal. App. 2d 652, 90 P.2d 
608 (1939); In re Estate of Davis, 13 Cal. App. 2d 64, 56 P. 2d 584 
(1936). As used in this section, the "common law" does not refer to 
the common law as it existed in 1850 when the predecessor of Civil Code 
Section 22.2 was enacted. Rather, the reference is to the contemporary 
and evolving rules of decisions developed by the courts in exercise of 
their power to adapt the law to new situations and to changing 
conditions. See, e.g., Fletcher v. Los Angeles Trust & Sav. Bank, 182 
Cal. 177, 187 P. 425 (1920). 

§ 601. Law applicable to powers created prior to July I, 1970 

601. If the law existing at the time of the creation of a power 

of appointment and the law existing at the time of the release or 

exercise of the power of appointment or at the time of the assertion of 

a right given by this part differ, the law existing at the time of the 

release, exercise, or assertion of a right controls. Nothing in this 

section makes invalid a power of appointment created before July 1, 

1970, that was valid under the law in existence at the time it was 

created. 
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Comment. Section 601 continues former Civil Code Section 1380.2 
without substantive change. This section makes this part applicable 
where a release is executed, a power is exercised, or a right is 
asserted on or after July 1, 1970 (operative date of former Civil Code 
Sections 1380.1-1392.1), regardless of when the power was created. 
However, Section 601 deals only with the "release" or "exercise" of a 
power of appointment or the "assertion of a right" given by this part. 
The section does not deal with "creation" of powers of appointment, and 
nothing in the section makes invalid a power of appointment created 
before July 1, 1970, where the power was valid under the law in effect 
at the time it was created. 

Under this section, the rights of creditors after July I, 1970, 
with respect to a power of appointment -- whether created before or 
after July 1, 1970 -- are controlled by Sections 680-683. Likewise, 
after July 1, 1970, such matters as the exercise of a power of 
appointment are governed by this part, even though the power of 
appointment was created before July 1, 1970. 

Provisions similar to this section have been enacted in other 
states. See Mich. Stat. Ann. § 26.155(122) (Callaghan 1984); Wis. 
Stat. Ann. § 232.21 (West 1981). 

CHAPTER 2. DEFIRITIONS; CLASSIFICATION OF POWERS OF APPOINTMENT 

§ 610. Definitions 

610. As used in this part: 

(a) "Appointee" means the person in whose favor a power of 

appointment is exercised. 

(b) "Appointive property" means the property or interest in 

property that is the subject of the power of appointment. 

(c) "Creating instrument" means the deed, will, trust, or other 

writing or document that creates or reserves the power of appointment. 

(d) "Donee" means the person to whom a power of appointment is 

given or in whose favor a power of appointment is reserved. 

(e) "Donor" means the person who creates or reserves a power of 

appointment. 

(f) "Permissible appointee" means a person in whose favor a power 

of appointment can be exercised. 

Comment. Section 610 continues former Civil Code Section 1381.1 
without substantive change. The definitions have been reorganized in 
alphabetical order. See also Sections 56 ("person" defined), 62 
("property" defined), 82 ("trust" defined), 88 ("will" defined). 

The definitions of "appointee," "donee," and "donor" are 
substantially the same as provided in Restatement of Property Section 
319 (1940). Accord Restatement (Second) of Property (Donative 
Transfers) § 11.2 (1986). The definition of "creating instrument" in 
subdivision (c) is similar to a Michigan provision. See Mich. Stat. 
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Ann. § 26.l55(102)(g) (Callaghan 1984). The definitions of "appointive 
property" and "permissible appointee" are different from the 
Restatement, but are substantially the same in meaning as Restatement 
of Property Section 319(3), (6) (1940). See also Restatement (Second) 
of Property (Donative Transfers) § 11.3 (1986). 

§ 611. "General" and "special" powers of appointment 

611. (a) A power of appointment is "general" only to the extent 

that it is exercisable in favor of the donee, the donee's estate, the 

donee's creditors, or creditors of the donee's estate, whether or not 

it is exercIsable in favor of others. 

(b) A power to consume, invade, or appropriate property for the 

benefit of a person in discharge of the donee's obligation of support 

that is limited by an ascertainable standard relating to their health, 

education, support, or maintenance is not a general power of 

appointment. 

(c) A power exercisable by the donee only in conjunction with a 

person having a substantial interest in the appointive property that is 

adverse to the exercise of the power in favor of the donee, the donee's 

estate, the donee's creditors, or creditors of the donee's estate is 

not a general power of appointment. 

(d) A power of appointment that is not "general" is "special." 

(e) A power of appointment may be general as to some appointive 

property, or an interest in or a specific portion of appointive 

property, and be special as to other appointive property. 

Comment. Section 611 continues former Civil Code Section 1381.2 
without substantive change. The reference to "persons" in subdivision 
(b) has been omitted as surplus. See Section 10 (singular includes 
plural). 

This part generally codifies the common law and adopts the 
prevailing professional usage, which is in accord with the definitions 
contained in the federal estate tax law. See Mich. Stat. Ann. § 
26.l55(102)(h), (i) (Callaghan 1984); N.Y. Est. Powers & Trusts Law § 
10-3.2(b), (c) (McKinney 1967); Wis. Stat. Ann. § 702.01(3) (West Supp. 
1990); Restatement (Second) of Property (Donative Transfers) § 11.4 
(1986). 

A power of appointment is "general" only to the extent that it is 
exercisable in favor of the donee, the donee's estate, the donee's 
credi tors, or creditors of the donee's estate. Thus, for example, A 
places property in trust, and gives B a power to consume the income 
from the trust in such amounts as are necessary to support B in 
accordance with B's accustomed manner of living whenever B's annual 
income from all other sources is less than $15,000. B's power is 
limited to consumption of the income from the trust; in no event can B 
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(or B'S creditors under Section 682) reach the trust principal. 
Moreover, B's power is limited by one of a variety of commonly used 
ascertainable standards and is therefore under this section a "general" 
power only to the extent that that standard is satisfied. Finally, B's 
power is subject to the condition that B's annual income from all other 
sources must be less than $15,000, and is not, therefore, presently 
exercisable until that condition is met. 

A power is general so long as it can be exercised in favor of any 
one of the following: the donee, the donee's estate, the donee's 
creditors, or the creditors of the donee's estate. To be classified as 
general, the power does not have to give the donee a choice among all 
of this group; it is sufficient if the power enables the donee to 
appoint to any one of them. However, a power that is not otherwise 
considered to be a general power is not classified as general merely 
because a particular permissible appointee may, in fact, be a creditor 
of the donee or the donee's estate. A similar rule obtains under the 
federal estate tax and gift tax regulations. Treas. Reg. §§ 
20.2041-1 (c), 25. 25l4-l( c) (1991). Moreover, the mere fact that the 
donee has a power to appoint for the benefit of persons in discharge of 
an obligation of support does not make the power a general one if it is 
limited by an ascertainable standard relating to their support. See 
subdivision (b). This exception is not found in the tax law definition. 

Subdivision (c) seta forth the "adverse party" exception contained 
in both the federal and state tax laws. 

A special power generally is one that permits the donee to appoint 
to a class that does not include the donee, the donee's estate, the 
donee's creditors, or the creditors of the donee's estate. If the 
class among whom the donee may appoint includes only specified persons 
but also includes the donee, the donee's estate, the donee's creditors, 
or the creditors of the donee's estate, the power to that extent is 
general rather than special. 

Subdivision (e) is included to make clear that a power of 
appointment may be general as to part of the appointive property and 
special as to the rest. Thus, where A devises property to B for life 
and at B'S death to be distributed, one-half to any person B by will 
directs, and one-half to C, D, or E as B by will directa, B has a 
general testamentary power as to one-half the property and a special 
testamentary power as to the remaining one-half. 

See also Sections 6l0(b) ("appointive property" defined), 6l0(d) 
( "done e" de fined) • 

§ 612. "Testamentary" and "presently exercisable" powers of appointment 

612. (a) A power of appointment is "testamentary" if it is 

exercisable only by a will. 

(b) A power of appointment is "presently exercisable" at the time 

in question to the extent that an irrevocable appointment can be made. 

(c) A power of appointment is "not presently exercisable" if it is 

"postponed." A power of appointment is "postponed" in either of the 

following circumstances: 
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(1) The creating instrument provides that the power of appointment 

may be exercised only after a specified act or event occurs or a 

specified condition is met, and the act or event has not occurred or 

the condition has not been met. 

(2) The creating instrument provides that an exercise of the power 

of appointment is revocable until a specified act or event occurs or a 

specified condition is met, and the act or event has not occurred or 

the condition has not been met. 

Comment. Section 612 continues former Civil Code Section 1381.3 
without substantive change. This section differentiates among powers 
of appointment by focusing on the time at which the power may be 
effectively exercised. A power of appointment that can be exercised by 
inter vivos instrument as well as by will is not a power that can be 
exercised "only by a will," and hence is not a testamentary power under 
subdivision (a). 

A power may be neither "testamentary" nor "presently exercisable" 
if it is "postponed," as provided in subdivision (c). When the term 
"power not presently exercisable" is used in this part, it includes 
both testamentary powers and powers that are otherwise postponed. The 
following is an example of a "postponed" power of appointment: The 
creating instrument provides that a wife's power of appointment over 
certain property held in trust by a bank is exercisable "only by a 
written instrument other than a will on file with the trustee at the 
death of my wife" and, to ensure that the wife retains unlimited 
discretion throughout her lifetime, the creating instrument further 
provides that any instrument of appointment shall be revocable during 
the donee's lifetime. Although the wife has filed a written instrument 
with the trustee designating the appointees, she is still alive. 

See also Section 610(c) ("creating instrument" defined). 

§ 613. "Imperative" and "discretionary" powers of aDDointment 

613. A power of appointment is "imperative" where the creating 

instrument manifests an intent that the permissible appointees be 

benefited even if the donee fails to exercise the power. An imperative 

power can exist even though the donee has the privilege of selecting 

some and excluding others of the designated permissible appointees. 

All other powers of appointment are "discretionary." The donee of a 

discretionary power is privileged to exercise, or not to exercise, the 

power as the donee chooses. 

Comment. Section 613 continues former Civil Code Section 1381.4 
without substantive change. A power of appointment is either 
imperative or discretionary. If a power is imperative, the donee must 
exercise it or the court will divide the appointive property among the 
potential appointees. See Section 671. The duty to make an 
sppointment is normally considered unenforceable during the life of the 
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, 
donee. See Restatement of Property § 320 special note, at 1830 
(1940). A discretionary power, on the other hand, may be exercised or 
not exercised as the donee chooses. Nonexercise will result in the 
property passing to the takers in default or returning to the donor's 
estate. See Section 672. 

Section 613 does not state what constitutes a manifestation of 
intent that "the permissible appointees be benefited even if the donee 
fails to exercise the power." The common law determines when such an 
intent has been manifested. See Section 600 & Comment. See also 
O'Neil v. Ross, 98 Cal. App. 306, 277 P. 123 (1929) (discussion of 
"mandatory" powers but no holding concerning them). 

Section 613 is similar to a New York provision. See lI'. Y. Est. 
Powers & Trusts Law § 10-3.4 (McKinney 1967). 

See also Sections 6l0(a) ("appointee" defined), 6l0(c) ("creating 
instrument" defined), 610(d) ("donee" defined). 

CHAPTER 3. CREATIOll' OF POWERS OF APPOINTMENT 

§ 620. Donor's capacity 

620. A power of appointment can be created only by a donor having 

the capacity to transfer the interest in property to which the power 

relates. 

Comment. Section 620 continues former Civil Code Section 1382.1 
without change. This section codifies case law. See Swart v. 
Security-First lI'at'l Bank, 48 Cal. App. 2d 824, 120 P.2d 697 (1942). 
See also Section 6l0(e) ("donor" defined); Code Civ. Proc. § 1971 
(creation of power relating to real property). 

CHAPTER 4. EXERCISE OF POWERS OF APPOINTMENT 

Article 1. Donee's Capacity 

§ 625. Donee's capacity 

625. (a) A power of appointment can be exercised only by a donee 

having the capacity to transfer the interest in property to which the 

power relates. 

(b) Unless the creating instrument otherwise provides, a donee who 

is a minor may not exercise a power of appointment during minority. 

Comment. Section 625 continues former Civil Code Section 1384.1 
without change. Under this section, the ,normal rules for determining 
capacity govern the capacity of the donee to exercise a power of 
appointment. See Swart v. Security-First Nat'l Bank, 48 Cal. App. 2d 
824, 120 P.2d 697 (1942). Subdivision (a) states the common law rule 
embodied in Section 345 of the Restatement of Property (1940) and is 
substantially the same as provisions in Michigan and Wisconsin. See 
Mich. Stat. Ann. § 26.155(105)(1) (Callaghan 1984); Wis. Stat. Ann. § 
702.05(1) (West 1981). Accord Restatement (Second) of Property 
(Donative Transfers) § 18.1(1) (1986). 
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Subdivision (b) states a requirement applicable to a donee who is 
a minor. This requirement is in addition to the general requirement 
stated in subdivision (a) (e.g., that the donee has not been judicially 
determined to be incapacitated) that a minor donee also must satisfy. 

See also Sections 6l0(c) ("creating instrument" defined), 6l0(d) 
("donee" defined). 

Article 2. Scope of Donee's Authority 

§ 630. Scope of donee's authority generally 

630. (a) Except as otherwise provided in this part, if the 

creating instrument specifies requirements as to the manner, time, and 

conditions of the exercise of a power of appointment, the power can be 

exercised only by complying with those requirements. 

(b) Unless expressly prohibited by the creating instrument, a 

power stated to be exercisable by an inter vivos instrument is also 

exercisable by a written will. 

COllllllent. Section 630 continues former Civil Code Section 1385.1 
without substantive change. Subdivision (a) codifies the common law 
rule embodied in Section 346 of the Restatement of Property (1940). 
Accord Restatement (Second) of Property (Donative Transfers) § 18.2 
(1986); see also Restatement of Property § 324 (1940). 

Subdivision (b) states an exception to the rule codified in 
subdivision (a). This exception is not found in the common law, but a 
similar exception is found in the law of other states. See Mich. Stat. 
Ann. § 26.155(105)(2) (Callaghan 1984); Minn. Stat. Ann. § 502.64 (West 
1990); N.Y. Est. Powers & Trusts Law § 10-6.2(a)(3) (McKinney 1967). 
Often a directive in the creating instrument that a power be exercised 
by an inter vivos instrument places an inadvertent and overlooked 
limitation on the exercise of the power. If and when such a 
prescription is encountered, it is reasonable to say that, "A11 the 
purposes of substance which the donor would have had in mind are 
accomplished by a will of the donee." See Restatement of Property § 
347 conment b (1940). However, if the donor expressly prohibits the 
testamentary exercise of the power, the donor'S clear intent should be 
enforced. For example, if the creating instrument requires exercise of 
the power "only by an instrument other than a will," subdivision (b) is 
not applicable. See also Code Civ. Proc. § 1971 (power relating to 
real property). 

See also Section 6l0(c) ("creating instrument" defined). 

Staff Note. Revision of this section is considered in the First 
Supplement to Memorandum 91-38. 

§ 631. Requirement of specific reference to power of appointment 

631. If the creating instrument expressly directs that a power of 

appointment be exercised by an instrument that makes a specific 
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reference to the power or to the instrument that created the power, the 

power can be exercised only by an instrument containing the required 

reference. 

Comment. Section 631 continues former Civil Code Section 1385.2 
without substantive change. This section permits a donor to require an 
express reference to the power of appointment to ensure a conscious 
exercise by the donee. In such a case, the specific reference to the 
power is a condition to its exercise. This condition precludes the use 
of form wills with "blanket" clauses exercising all powers of 
appointment owned by the testator. The use of blanket clauses may 
result in passing property without knowledge of the tax consequences 
and may cause appointment to unintended beneficiaries. This section 
embodies the rule set out in Michigan and Wisconsin law. See Mich. 
Stat. Ann. § 26.155(104) (Callaghan 1984); Wis. Stat. Ann. § 702.03(1) 
(West 1981). 

See also Section 6l0(c) ("creating instrument" defined). 

§ 632. Power of appointment requiring consent of donor or other person 

632. (a) If the creating instrument requires the consent of the 

donor or other person to exercise a power of appointment, the power can 

only be exercised when the required consent is contained in the 

instrument of exercise or in a separate written instrument, signed in 

each case by the person Whose consent is required. 

(b) Unless expressly prohibited by the creating instrument: 

(1) If a person Whose consent is required dies, the power may be 

exercised by the donee without the consent of that person. 

(2) If a person whose consent is required becomes legally 

incapable of consenting, the person's guardian or conservator may 

consent to an exercise of the power. 

(3) A consent may be given before or after the exercise of the 

power by the donee. 

Comment. Section 632 continues former Civil Code Section 1385.3 
without substantive change. The reference to "persons" in subdivision 
(a) has been omitted as surplus. See Section 10 (singular includes 
plural). Section 632 reflects a policy similar to provisions in other 
states. See Mich. Stat. Ann. § 26.155(105) (Callaghan 1984); Minn. 
Stat. Ann. § 502.68 (West 1990); N.Y. Est. Powers & Trusts Law § 10-6.4 
(McKinney 1967); Wis. Stat. Ann. § 702.05(3) (West 1981). It is 
important to note that additional formalities may be necessary to 
entitle the instrument of exercise and the consent to be recorded. For 
example, under Government Code Section 27287, a consent apparently must 
be acknowledged to be recordable. 

See also Sections 6l0(c) ("creating instrument" defined), 6l0(d) 
("donee" defined), 610 (e) ("donor" defined). 
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§ 633. Power of appointment created in favor of two or more donees 

633. A power of appointment created in favor of two or more 

donees can only be exercised when all of the donees lDlite in its 

exercise. If one or more of the donees dies, becomes legally incapable 

of exercising the power, or releases the power, the power may be 

exercised by the others, unless expressly prohibited by the creating 

instrument. 

Comment. Section 633 continues former Civil Code Section 1385.4 
without change. This section is consistent with the rule applicable 
trustees under Section 15620 and the law of other states. See Mich. 
Stat. Ann. § 26.155(105)(5) (Callaghan 1984); Minn. Stat. Ann. § 502.67 
(West 1990); N.Y. Est. Powers & Trusts Law § 10-6.7 (McKinney 1967); 
Wis. Stat. Ann. § 702.05(4) (West 1981). 

See also Sections 6l0( c) ("creating instrument" defined), 6l0( d) 
("donee" defined). 

§ 634. Power of court to remedy defective exercise 

634. Nothing in this chapter affects the power of a court of 

competent jurisdiction to remedy a defective exercise of an imperative 

power of appointment. 

Comment. Section 634 continues former Civil Code Section 1385.5 
without change. This section is included to make clear that this 
chapter does not limit the power of a court lDlder Section 671. The 
same provision is included in New York law. See 1'1. Y. Est. Powers & 
Trusts Law § 10-6.2 (McKinney 1967). 

See also Section 613 ("imperative" power defined). 

Article 3. Donee's Required Intent 

§ 640. Manifestation of intent to exercise power of appointment 

640. (a) The exercise of a power of appointment requires a 

manifestation of the donee's intent to exercise the power. 

(b) A manifestation of the donee's intent to exercise a power of 

appointment exists in any of the following circumstances: 

(1) The donee declares, in substance, that the donee exercises 

specific powers or all the powers the donee has. 

(2) The donee purports to transfer an interest in the appointive 

property that the donee would have no power to transfer except by 

virtue of the power. 

(3) The donee makes a disposition that, when considered with 

reference to the property owned and the circumstances existing at the 
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time of the disposition, manifests the donee's understanding that the 

donee was disposing of the appointive property. 

(c) The circumstances described in subdivision (b) are 

illustrative, not exclusive. 

Comment. Section 640 continues former Civil Code Section 1386.1 
without substantive change. This section codifies case Isw and the 
common law generally. See Childs v. Gross, 41 Cal. App. 2d 680, 107 
P.2d 424 (1940); Reed v. Hollister, 44 Cal. App. 533, 186 P. 819 
(1919); Restatement of Property §§ 342, 343 (1940). 

Subdivision (b) gives examples of when the donee has sufficiently 
manifested the intent under this section to exercise the power. The 
list is not exclusive, as provided in subdivision (c), and is similar 
to New York law. See N.Y. Est. Powers & Trusts Law § 10-6.1(a)(1)-(3) 
(McKinney 1967); see also Mich. Stat. Ann. § 26.155(104) (Callaghan 
1984). 

See also Sections 6l0(b) ("appointive property" defined), 610(d) 
("donee" defined). 

§ 641. Exercise of power of appointment by residuary clause or other 

language 

641. (a) In the absence of a requirement that a power of 

appointment be exercised by a specific reference to the power or to the 

instrument that created the power, a general residuary clause in a 

will, or a will making general disposition of all of the testator's 

property, expresses an intent to exercise a power of appointment held 

by the testator only if either of the following conditions is satisfied: 

(1) The power is a general power and the creating instrument does 

not contain a gift if the power is not exercised. 

(2) The testator's will manifests an intent to include the 

property subject to the power. 

(b) This section applies in a case where the donee dies on or 

after January I, 1993. 

Comment. Section 641 supersedes former Civil Code Section 1386.2 
and is the same in substance as Section 2-608 of the Uniform Probate 
Code (1990). The language of the introductory exception in the Uniform 
Probate Code provision ("In the absence of a requirement that a power 
of appointment be exercised by a reference, or by an express or 
specific reference, to the power .") has been revised for 
conformity with Section 631; "intention" has been changed to "intent" 
for conformity with Section 640(a). 

Former Civil Code Section 1386.2 provided that a power of 
appointment was not exercised unless there was some manifestation of 
intent to exercise the power; a general residuary clause or disposition 
of all of the testator's property, alone, was not such a manifestation 
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of intent. This was the substance of the rule stated in now-revised 
Uniform Probate Code Section 2-610 (1989). The former rule continues 
to apply in cases involving a general power of appointment where there 
is no gift in default in the creating instrument. 

The following explanation of the new rule is adapted from the 
Comment to Uniform Probate Code Section 2-608 (1990): 

Under this section, a general residuary clause (such as "All the 
rest, residue, and remainder of my estate, I devise to • • • • ") in the 
testator's will or a will making general disposition of all of the 
testator's property (such as "All of my estate, I devise to • • • .") 
expresses an intention to exercise a power of appointment held by the 
donee of the power only if one or the other of the two circumstances or 
sets of circumstances are satisfied. One such circumstance (in 
subdivision (a)(2», whether the power is general or special, is if the 
testator's will manifests an intention to include the property subject 
to the power. A simple example of a residuary clause that manifests 
such an intention is a so-called "blending" or "blanket-exercise" 
clause, such as "All the rest, residue, and remainder of my estate, 
including any property over which I have a power of appointment, I 
devise to .••. " 

The other circumstance (in subdivision (a)(l» that expresses an 
intent to exercise a power by a general residuary clause or a will 
making general disposition of all of the testator's property is that 
the power is a general power and the instrument that created the power 
does not contain a gift over in the event the power is not exercised (a 
"gift in default"). In well-planned estates, a general power of 
appointment will be accompanied by a gift in default. The 
gift-in-default clause is ordinarily expected to take effect; it is not 
merely an afterthought just in case the power is not exercised. The 
power is not expected to be exercised, and in fact is often conferred 
mainly to gain a tax benefit -- the federal estate tax marital 
deduction under Section 20S6(b)(S) of the Internal Revenue Code or, 
now, inclusion of the property in the gross estate of a 
younger-generation beneficiary under Section 2041 of the Internal 
Revenue Code, in order to avoid the possiblY higher rates imposed by 
the new federal generation-skipping tax. A general power should not be 
exercised in such a case without a clear expression of an intent to 
appoint. 

In poorly-planned estates, on the other hand, there may be no 
gift-in-default clause. In the absence of a gift-in-default clause, it 
is better to let the property pass under the donee's will than force it 
to return to the donor's estate, for the reason that the donor died 
before the donee died and it is better to avoid forcing a reopening of 
the donor's estate. 

Staff Note. Revision of this section is considered in MemorandUJlt 
91-38 and the First Supplement thereto. 

§ 642. Will executed before creation of power of appointment 

642. If a power of appointment existing at the donee's death, but 

created after the execution of the donee's will, is exercised by the 

will, the appointment is effective except in either of the following 

cases: 
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(a) The creating instrument manifests an intent that the power may 

not be exercised by a will previously executed. 

(b) The will manifests an intent not to exercise a power 

subsequently acquired. 

CODDDent. Section 642 continues former Civil Code Section 1386.3 
without substantive change. This section codifies the rule of 
California Trust Co. v. Ott, 59 Cal. App. 2d 715, 140 P.2d 79 (1943). 
It also states the rule in Section 344 of the Restatement of Property 
(1940). This section requires that a power of appointment be one 
"existing at the donee's death." Thus, where the donor executes a will 
creating a power exercisable by will, the donee executes a will 
purporting to exercise that power and thereafter dies, and later the 
donor dies without having changed his or her will, the attempted 
exercise by the donee is ineffective. This conclusion follows because 
the power of appointment was not one "existing at the donee's death" 
since the donor could have revoked or changed the will at any time 
before the donor died. 

See also Section 6l0(d) ("donee" defined). 

Article 4. Types of Appointments 

§ 650. General power of appointment 

650. (a) The donee of a general power of appointment may make an 

appointment: 

(1) Of all of the appointive property at one time, or several 

partial appointments at different times, where the power is exercisable 

inter vivos. 

(2) Of present or future interests or both. 

(3) Subject to conditions or charges. 

(4) Subject to otherwise lawful restraints on the alienation of 

the appointed interest. 

(5) In trust. 

(6) Creating a new power of appointment. 

(b) The listing in subdivision (a) is illustrative, not exclusive. 

Comment. Section 650 continues former Civil Code Section 1387.1 
without change. This section embodies the common law rules found in 
Sections 356 and 357 of the Restatement of Property (1940). See also 
Restatement (Second) of Property (Donative Transfers) 55 19.1, 19.2 
(1986). It makes clear that, under a general power of appointment, the 
donee has the same freedom of disposition that the donee has with 
respect to property he or she owns. The types of appointment mentioned 
in subdivision (a) are those about which questions have most often 
arisen. 

See also Sections 6l0(b) ("appointive property" defined), 6l0(d) 
("donee" defined), 611 ("general" power of appointment defined). 
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§ 651. Special power of appointment 

651. Subject to the limitations imposed by the creating 

instrument, the donee of a special power may make any of the types of 

appointment permissible for the donee of a general power under Section 

650. 

Comment. Section 651 continues former Civil Code Section 1387.2 
without substantive change. This section embodies the rules stated in 
Sections 358 and 359 of the Restatement of Property (1940), except that 
this section authorizes the donee of a special power to exercise the 
power by creating a special power of appointment in a permissible 
appointee. Under Section 359 of the Restatement of Property, the donee 
could only exercise the power by creating a new special power under 
certain circumstances. Since the donee can appoint outright to one of 
the permissible appointees of the special power, it would be 
undesirable to refuse to allow the donee to give such a person a 
special power to appoint. See 3 R. Powell, Real Property' 398 (1991); 
see also Restatement (Second) of Property (Donative Transfers) §§ 19.3, 
19.4 (1986). A special power is not, of course, the substantial 
equivalent of outright ownership and the creation of a special power in 
a permissible appointee may fail therefore to constitute a valid 
exercise of an imperative power. For example, where each of the 
permissible appointees under an imperative power is to receive not less 
than 10 percent of the appointive property, the creation of a special 
power in a permissible appointee would not satisfy this 10-percent 
requirement. 

The donee of a special power of appointment may not have the same 
freedom as to types of appointments that the donee of a general power 
has. Other rules of law may limit the donee's ability to appoint in a 
particular manner. For example, although the donee of a special power 
may create a new power or appoint a future interest under this section, 
the appointment may be subject to a different method of computing the 
applicable period under the rule against perpetuities than under a 
general power. See Section 690 & Comment. In addition, the common law 
rules against fraud on a special power by appointing to persons who are 
not permissible appointees are not affected by this section. See In ra 
Estate of Carroll, 153 Misc. 649, 275 N.Y.S. 911 (1934), modified sub. 
nOli. In ra Content, 247 App. Div. 11, 286 N.Y.S. 307 (1936), modified 
sub. nom. In ra Will of Carroll, 274 N.Y. 288, 8 B.E.2d 864 (1937). 

See also Sections 610(c) ("creating instrument" defined), 611 
("general" and "special" powers of appointment defined). 

§ 652. Exclusive and nonexclusive powers of appointment 

652. (a) Except as provided in subdivision (b), the donee of a 

special power of appointment may appoint the whole or any part of the 

appointive property to any one or more of the permissible appointees 

and exclude others. 

(b) If the donor specifies either a minimum or maximum share or 

amount to be appointed to one or more of the permissible appointees, 

the exercise of the power must conform to the specification. 
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Comment. Section 652 continues former Civil Code Section 1387.3 
without substantive change. This section deals with the problem of 
whether the donee of a special power of appointment can appoint all of 
the property to one appointee and exclude others, or must appoint some 
of the property to each of the permissible appointees. For example, if 
the donee is given power "to appoint to his children," there is a 
question whether the donee must give each child a share or whether the 
donee can appoint all of the assets to one child. If the donee may 
appoint to one or more of the permissible appointees and exclude 
others, the power is "exclusive." If the donee must appoint a minimum 
share or amount specified in the creating instrument to each member of 
the class of permissible appointees, the power is "nonexclusive." This 
section provides, in effect, that all powers are construed to be 
exclusive except to the extent that the donor has specified a minimum 
or maximum amount. It embodies the constructionsl preference for 
exclusive powers contained in Section 360 of the Restatement of 
Property (1940). Accord Restatement (Second) of Property (Donative 
Transfers) § 21.1 (1986). 

The rule in this section changed California law as developed in In 
re Estate of Sloan, 7 Cal. App. 2d 319, 46 P.2d 1007 (1935), which was 
contrary to many cOIIIDon law decisions. See Annot., 69 A.L.R.2d 1285 
(1960). Similar provisions have been adopted in other states. See 
Mich. Stat. Ann. § 26.155(107) (Callaghan 1984); N.Y. Est. Powers & 
Trusts Law § 10-5.1 (McKinney Supp. 1991); Wis. Stat. Ann. § 702.07 
(West 1981). 

See also Sections 6l0(a) ("appointee" defined), 6l0(b) 
("appointive property" defined), 6l0(d) ("donee" defined), 6l0(e) 
("donor" defined), 6l0(f) ("permissible appointee" defined), 611 
("special" power of appointment defined). 

Article 5. Contracts to Appoint: Releases 

§ 660. Contracts to appoint 

660. (a) The donee of a power of appointment that is presently 

exercisable, whether general or special, can contract to make an 

appointment to the same extent that the donee could make an effective 

appointment. 

(b) The donee of a power of appointment cannot contract to make an 

appointment while the power of appointment is not presently 

exercisable. If a promise to make an appointment under such a power is 

not performed, the promisee cannot obtain either specifiC performance 

or damages, but the promisee is not prevented from obtaining 

restitution of the value given by the promisee for the promise. 

(c) Unless the creating instrument expressly provides that the 

donee may not contract to make an appointment while the power of 

appointment is not presently exercisable, subdivision (b) does not 
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apply to the case where the donor and the donee are the same person. 

In this case, the donee can contract to make an appointment to the same 

extent that the donee could make an effective appointment if the power 

of appointment were presently exercisable. 

Comment. Section 660 continues former Civil Code Section 1388.1 
without substantive change. 

Under subdivision (a), a contract by a donee to make an 
appointment in the future that the donee could have made at the time 
the contract was executed does not conflict with any rule of the law of 
powers of appointment. The objection to such promises under a 
testamentary power -- that if the promise is given full effect, the 
donee is accomplishing by contract what is forbidden by appointment -­
is inapplicable to a power of appointment that is presently 
exercisable. Subdivision (a) states the common law rule. See 
Restatement of Property § 339 (1940). It is substantially the same as 
the law in Michigan and New York. See Mich. Stat. Ann. § 
26.155(110)(1) (Callaghan 1984); N.Y. Est. Powers & Trusts Law § 10-5.2 
(McKinney 1967). 

Section 660 is not intended to deal with the question of the 
extent to which an appointment is invalid when the donee of a special 
power appoints, either directly or indirectly to a person who is not a 
permissible appointee. Tbis problem -- fraud on special power -- is 
left to the common law. See In re Estate of Carroll, 153 Misc. 649, 
275 N.Y.S. 911 (1934), modified sub. nom. In re Content, 247 App. Div. 
II, 286 N.Y.S. 307 (1936), modified sub. nom. In re Will of Carroll, 
274 N.Y. 288, 8 N.E.2d 864 (1937). 

Under subdivision (b), by giving a testamentary or postponed power 
to the donee, the donor expresses the desire that the donee's 
discretion be retained until the donee's death or such other time as is 
stipulated. To allow the donee to contract to appoint under such a 
power would permit the donor's intent to be defeated. The rule stated 
in subdivision (b) applies to all promises that are, in substance, 
promises to appoint. This would include, for example, a promise not to 
revoke an existing will that makes an appointment in favor of the 
promisee. The rule with respect to releases of testamentary and 
postponed powers is similar. See Section 661. Subdivision (b) states 
the common law rule. See Restatement of Property § 340 (1940); accord 
Restatement (Second) of Property (Donative Transfers) § 16.2 (1986); 
cf. Briggs v. Briggs, 122 Cal. App. 2d 766, 265 P.2d 587 (1954); Childs 
v. Gross, 41 Cal. App. 2d 680, 107 P.2d 424 (1940). 

Subdivision (b) also provides that the promisee can obtain neither 
specific performance nor damages for the breach of a promise to appoint 
although the donee is not prevented from obtaining restitution of value 
given for the promise to appoint. Restitution generally will be 
available unless precluded by other factors. This is the common law 
rule. Restatement of Property § 340 (1940); accord Restatement 
(Second) of Property (Donative Transfers) § 16.2 (1986). 

Subdivision (c) restricts the prohibition in subdivision (b) to 
cases where the donor and the donee are different persons. This 
follows a revision in New York law. See N.Y. Est. Powers & Trusts Law 
§ 10-5.3 (McKinney Supp. 1991); N.Y. Law Revision Comm'n, 
Recollllllendation Relating to the Ability of a Donee of a Testamentary 
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Power of Appointment to Contract to Appoint and to the Donee's Release 
of the Power, Under the Estates, Powers and Trusts Law, N.Y. Leg. Doc. 
No. 65(C) (1977). 

The purpose of subdivision (b) is to prevent the donor's intent 
from being defeated by the donee contracting to appoint under a power 
of sppointment that is not presently exercisable. By giving a 
testamentary or postponed power to the donee, the donor expresses the 
desire that the donee's discretion be retained until the donee's death 
or such other time as is stipulated. However, where the donor and the 
donee are the same person, the donor's intent is better protected by an 
exception permitting the option of dealing with the power during the 
donor-donee's lifetime. Subdivision (c) makes clear that the donee of 
a power of appointment may contract to lIIIke an appointment while the 
power of appointment is not presently exercisable if the donor and 
donee are the same person, unless the creating instrument expressly 
provides that the donor-donee may not make an appointment while the 
power of appointment is not presently exercisable. 

Subdivision (c) reflects a policy consistent with Section 683 
which makes an unexercised general power of appointment created by the 
donor in the donor's own favor, whether or not presently exercisable, 
subject to the claims of creditors of the donor or of the donor's 
estate and to the expenses of administration of the estate. A similar 
policy is reflected in Section 695(a) which permits the donor to revoke 
the creation of a power of appointment when the power is created in 
connection with a revocable trust. 

See also Sections 6l0(c) ("creating instrument" defined), 6l0(d) 
("donee" defined), 6l0(e) ("donor" defined), 611 ("general" and 
"special" powers of appointment defined), 6l2(b) ("presently 
exercisable" defined). 

§ 661. Release of discretionary power of appointment 

661. (a) Unless the creating instrument otherwise provides, a 

general or special power of appointment that is a discretionary power, 

whether testamentary or otherwise, may be released, either with or 

without conSideration, by a written instrument signed by the donee and 

delivered as provided in subdivision (c). 

(b) A releasable power may be released with respect to the whole 

or any part of the appointive property and may also be released in such 

manner as to reduce or limit the permissible appointees. No partial 

release of a power shall be deemed to make imperative the remaining 

power that was not imperative before the release unless the instrument 

of release expressly so provides. No release of a power that is not 

presently exercisable is permissible where the donor designated persons 

or a class to take in default of the donee's exercise of the power 

unless the release serves to benefit all persons designated as provided 

by the donor. 

-17-



___ Staff Draft 

(c) A releaae shall be delivered as follows: 

(1) If the creating instrument specifies a person to Whom a 

release is to be delivered, the release shall be delivered to that 

person, but delivery need not be made as provided in this paragraph if 

the person cannot with due diligence be found. 

(2) In a case where the property to which the power relates is 

held by a trustee, the release shall be delivered to the trustee. 

(3) In a case not covered by paragraph (1) or (2), the release may 

be delivered to any of the following: 

(A) A person, other than the donee, who could be adversely 

affected by the exercise of the power. 

(B) The county recorder of the county in which the donee resides 

or in which the deed, will, or other instrument creating the power is 

filed. 

(d) A release of a power of appointment that affects real property 

or obligations secured by real property shall be acknowledged and 

proved, and may be certified and recorded, in like manner and with like 

effect as grants of real property, and all statutory provisions 

relating to the recordation or nonrecordation of conveyances of real 

property and to the effect thereof apply to a release with like effect, 

without regard to the date when the release was delivered, if at all, 

pursuant to subdivision (c). Failure to deliver, pursuant to 

subdivision (c), a release that is recorded pursuant to this 

subdivision does not affect the validity of any transaction with 

respect to the real property or obligation secured thereby, and the 

general laws of this state on recording and its effect govern the 

transaction. 

(e) This section does not impair the validity of a release made 

before July I, 1970. 

Coment. Section 661 continues former Civil Code Section 1388.2 
without substantive change. 

Subdivision (b) requires that, where the donor designated persons 
or a class to take in default of the donee's exercise of the power, a 
release of a power that is not presently exercisable must benefit all 
those so designated as provided by the donor. This requirement, added 
in 1981, substituted for the former rule that no release of a power was 
permissible when the result of the release was the present exercise of 
a power not presently exercisable. The language of the last sentence 
of subdivision (b) is taken from New York law. See N.Y. Est. Powers & 
Trusts Law § 10-5.3(b) (McKinney Supp. 1991). This provision is 
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necessary to ensure that the release of a power not presently 
exerciaable doea not defeat the donor's intent by benefiting some but 
not all of the takers in default. 

Subdivision (c) deals only with "delivery" of the release. 
Nothing in subdivision (c) precludea the recording of 
delivered in accordance with paragraph (I), (2), or 
subdivision (c). See Civil Code §§ 1213-1215. 

a release 
(3)(A) of 

Subdivision (d) makes clear that a subsequent purchaser or 
encumbrancer, in good faith and for a valuable consideration, who first 
records is protected. See Civil Code § 1214. The unrecorded 
instrument is valid as between the parties thereto and those who have 
notice thereof if the instrument is otherwise effective. See Civil 
Code § 1217. 

See also Sections 6l0(b) ("appointive property" defined), 6l0(c) 
("creating instrument" defined), 6l0(d) ("donee" defined), 6l0(f) 
("permissible appointee" defined), 611 ("general" and "special" powers 
of appointment defined), 6l2(a) ("testamentary" power of appointment 
defined), 6l2(c) ("not presently exercisable" power of appointment 
defined), 613 ("discretionary" power of appointment defined). 

§ 662. Release on behalf of minor donee 

662. (a) A release on behalf of a minor donee shall be made by 

the guardian of the estate of the minor pursuant to an order of court 

obtained under this section. 

(b) The guardian or other interested person may file a petition 

with the court in which the guardianship of the estate proceeding is 

pending for an order of the court authorizing or requiring the guardian 

to release the ward's powers as a donee or a power of appointment in 

whole or in part. 

(c) Notice of the hearing on the petition shall be given for the 

period and in the manner provided in Chapter 3 (commencing with Section 

1460) of Part 1 of Division 4 to all of the following (other than the 

petitioner or persons joining in the petition): 

(1) The persons required to be given notice under Chapter 3 

(commencing with Section 1460) of Part 1 of Division 4. 

(2) The donor of the power, if alive. 

(3) The trustee, if the property to which the power relates is 

held by a trustee. 

(4) Other persons as ordered by the court. 

(d) After hearing, the court in its discretion may make an order 

authorizing or requiring the guardian to release on behalf of the ward 

a general or special power of appointment as permitted under Section 
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661, if the court determines, taking into consideration all the 

relevant circumstances, that the ward as a prudent person would make 

the release of the power of appointment if the ward had the capacity to 

do so. 

(e) Nothing in this section imposes any duty on the guardian to 

file a petition under this section, and the guardian is not liable for 

failure to file a petition under this section. 

COl!DDent. Section 662 continues former Civil Code Section 1388.3 
without substantive change. This section provides a procedure for the 
release of a general or special power of a minor donee. The extent to 
which a general or special power of a minor donee may be released is 
determined by Section 661. The court in which a conservatorship 
proceeding is pending has authority to make an order authorizing or 
requiring the conservator on behalf of the conservatee to exercise or 
release the conservatee's powers as donee of a power of appointment. 
See Sections §§ 2580-2586. Section 662 gives the court in which the 
guardianship proceeding is pending authority to IIIBke an order 
authorizing or requiring the guardian to release the ward's powers as 
donee of a power of appointment, but the court is not authorized to 
order an exercise of the power of appointment. Section 625 provides 
that a minor donee may not exercise a power of appointment during 
minority unless the creating instrument otherwise provides. The court 
may make an order suthorizing or requiring the guardian to release the 
power of appointment only if the court determines, taking into 
consideration all the relevant circumstances, that the ward as a 
prudent person would release the power if the ward hsd the capscity to 
do so. For example, to avoid unfavorable tax consequences, it may be 
desirable that the power of appointment be disclaimed or released in 
whole or in part. 

See also Section 6l0(d) ("donee" defined). 

CHAPTER 5. EFFECT OF FAILURE TO MAKE EFFECTIVE APPOIlI'TMENT 

§ 670, Validity of unauthorized appointment 

670. An exercise of a power of appointment is not void solely 

because it is more extensive than authorized by the power, but is valid 

to the extent that the exercise was permissible under the terms of the 

power. 

Comment, Section 670 continues former Civil Code Section 1389.1 
without substantive change. This section is based on a Hew York rule. 
See N.Y. Est. Powers & Trusts Law § 10-6.6(a)(l) (McKinney 1967). 

Section 670 makes clesr that, when s power is exercised psrtly in 
favor of an unauthorized person, the exercise is valid to the extent 
that it is permissible under the terms of the power. However, if a 
fraud on a special power is involved, the appointment is not 
permissible under the terms of the power and the disposition of the 
property should be determined by common law principles. See In re 
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Estate of Carroll, 153 Misc. 649, 275 H.Y.S. 911 (1934), modified sub. 
nom. In re Content, 247 App. Div. II, 286 B.Y.S. 307 (1936), modified 
sub. nom. In re Will of Carroll, 274 H.Y. 288, 8 B.E.2d 864 (1937). 

Section 670 also covers other types of nonpermissible exercises of 
the power. For example, if the donor of a power specifies that the 
donee is to appoint 20 percent or less of the corpus of a trust to each 
of six permissible appointees and the donee appoints 2S percent to one 
of the permissible appointees, this section permits the appointee to 
receive 20 percent of the assets. Thus, an appointment of an excess 
amount will not invalidate the appointment, but will instead be deemed 
to be an appointment of the maximum amount. 

§ 671. Bonexercise or improper exercise of imperative power of 

appointment 

671. (a) Unless the creating instrument or the donee, in writing, 

manifests a contrary intent, where the donee dies without having 

exercised an imperative power of appointment either in whole or in 

part, the persons designated as permissible appointees take equally of 

the property not already appointed. Where the creating instrument 

establishes a minimum distribution requirement that is not satisfied by 

an equal division of the property not already appointed, the appointees 

who have received a partial appointment are required to return a pro 

rata portion of the property they would otherwise be entitled to 

receive in an amount sufficient to meet the minimum distribution 

requirement. 

(b) Where an imperative power of appointment has been exercised 

defectively, either in whole or in part, its proper execution may be 

adjudged in favor of the person intended to be benefited by the 

defective exercise. 

(c) Where an imperative power of appointment has been created so 

that it confers on a person a right to have the power exercised in the 

person's favor, the proper exercise of the power can be compelled in 

favor of the person, or the person's assigns, creditors, guardian, or 

conservator. 

Comment. Section 671 continues former Civil Code Section 1389.2 
without substantive change. The reference to "persons" in subdivision 
(b) has been omitted as surplus. See Section 10 (singular includes 
plural). 

Section 671 states the consequences flowing from the imperative 
character of a power of appointment. Under subdivision (a), if an 
imperative power of appointment is created and the donee of the power 
dies without exercising it, the appointive assets go equally to the 
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permissible objects of the power. Where there has been a partial 
appointment, unless the creating instrument or the donee has manifested 
a contrary intent, the aaaeta already appointed are not thrown into a 
hotchpot and are considered only to the extent necessary to satisfy a 
requirement set by the donor that each of the permisaible appointees 
receive a certain minimum amount. The following illustrates these 
rules. The donor of a power specifies that the donee is to appoint at 
least 25 percent of the corpus of a trust to each of three permissible 
appointees (A, B, and C). (1) Donee appoints 10 percent to A, but 
fails to appoint the remainder. B and C each take 30 percent and A 
takes 40 percent (30 plus 10). (2) Donee appoints 40 percent to A, but 
fails to appoint the remainder. Since 60 divided by 3 equals 20, the 
donee failed to satisfy the minimum distribution requirement set by the 
donor. A therefore must "return" a portion of the property received. 
The appointive property will be distributed 25 percent (20 plus 5) each 
to B and C and 50 percent (40 plus 20 minus 10) to A. (3) Donee 
appoints 60 percent to A, 40 percent to B. This again fails to satisfy 
the minimum distribution requirement. To obtain the 25 percent 
required, A and B must "return" on a pro rata basis and distribution is 
made accordingly -- 45 percent (60 minus 15) to A, 30 percent (40 minus 
10) to B and 25 percent to C. The arithmetic can become quite complex 
but the principle remains the same. Unless the creating instrument or 
the donee, in writing, manifests a contrary intent, a partial 
appointment is to be treated as reflecting an intended preference. The 
requirement of a writing by the donee is consistent with Sections 6174 
and 6409 concerning advancements. 

Under subdivision (b), if the donee exercises the power 
defectively (e.g., without proper formalities), the court may allow the 
intended appointment to pass the assets to the person whom the donee 
attempted to benefit. A similar rule obtains in California concerning 
the defective exercise of a power of attorney. Gerdes v. Moody, 41 
Cal. 335 (1871). 

Under subdivision (c), if the power creates a right in the 
permissible appointee to compel the exercise of the power (e.g., where 
the donee must appoint to the donee's children within ten years of the 
creation of the power and at the end of ten years the donee has only 
one child), that person may compel exercise of the power by the donee. 
In addition, the assignees or creditors of the appointee who possesses 
the right to compel exercise may also compel its exercise. 

See also Sections 6l0(b) ("appointive property" defined), 6l0(c) 
("creating instrument" defined), 6l0(d) ("donee" defined), 6l0(f) 
("permissible appointee" defined), 613 ("imperative" power of 
appointment defined). 

§ 672. Effect of failure to make effective appointment 

672. (a) Except as provided in subdivision (b), if the donee of a 

discretionary power of appointment fails to appoint the property, 

releases the entire power, or makes an ineffective appointment, in 

whole or in part, the appointive property not effectively appointed 

passes to the person named by the donor as taker in default or, if 

there is none, reverts to the donor. 
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(b) If the donee of a general power of appointment makes an 

ineffective appointment, an implied alternative appointment to the 

donee's estate may be found if the donee has manifested an intent that 

the appointive property be disposed of as property of the donee rather 

than as in default of appointment. 

Comment. Section 672 continues former Civil Code Section 1389.3 
without substantive change. The reference to "persons" in subdivision 
(a) has been omitted as surplus. See Section 10 (singular includes 
plural) . 

Section 672 states the rules determining to whom property passes 
that has not been effectively appointed. Subdivision (a) states the 
accepted common law rule. See Restatement of Property § 365(1) (1940); 
see also Restatement (Second) of Property (Donative Transfers) §§ 23.1, 
23.2 (1986). It also accords with the established rule in California. 
Estate of Baird, 120 Cal. App. 2d 219, 260 P.2d 1052 (1953); Estate of 
Baird, 135 Cal. App. 2d 333, 287 P.2d 365 (1955) (later decision in 
same case on different point). Under this section, the property passes 
directly from the donor to the ultimate takers. 

Subdivision (b) provides a uniform rule as to the application of 
the doctrine of capture in cases where the donee of a general power of 
appointment makes an ineffective appointment. The distinction formerly 
made between appointments upon a trust that fails and other ineffective 
appointments has not been continued. In other respects Section 672 is 
intended to adopt the substance of the common law doctrine of capture 
or implied alternative appointment to the donee's estate. See L. 
Simes, Handbook of the Law of Future Interests § 69 (2d ed. 1966); 
Restatement of Property § 365(2)-(3) (1940); see also Restatement 
(Second) of Property (Donative Transfers) § 23.2 (1986). 

See also Sections 6l0(b) ("appointive property" defined), 613 
("discretionary" power of appointment defined), 6l0(d) ("donee" 
defined), 6l0( e) ("donor" defined), 611 ("general" power of appointment 
defined) • 

§ 673. Death of appointee before effective date of appointment 

673. (a) Except as provided in subdivision (b), if an appointment 

by will or by instrument effective only at the death of the donee is 

ineffective because of the death of an appointee before the appointment 

becomes effective and the appointee leaves issue surviving the donee, 

the surviving issue of the appointee take the appointed property in the 

same manner as the appointee would have taken had the appointee 

survived the donee, except that the property passes only to persons who 

are permisaible appointees, including appointees permitted under 

Section 674. If the surviving issue are all of the same degree of 

kinship to the deceased appointee, they take equally, but if of unequal 

degree, then those of more remote degree take in the manner provided in 

Section 240. 
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(b) This section does not apply if either the donor or donee 

manifests an intent that some other disposition of the appointive 

property shall be made. 

Comment. Section 673 continues former Civil Code Section 1389.4 
without substantive change. 

Section 673 embodies the theory of Sections 349 and 350 of the 
Restatement of Property (1940). It is broadened to cover special 
powers by employing the language used by Michigan law. Mich. Stat. Ann. 
§ 26.155(120) (Callaghan 1984). This section is necessary because the 
general anti-lapse provision in Section 6147 does not specifically deal 
with lapse of a testamentary appointment. This section is not intended 
to cover the attempt to appoint property inter vivos to a predeceased 
appointee, but does apply to an instrument other than a will effective 
only at the death of the donee. Such an instrument is for all 
practical purposes identical to a will and is accorded the same effect. 

Section 673 permits issue of an appointee to take the appointed 
property where an appointee dies before the appointment becomes 
effective and leaves issue surviving the donee, whether or not the 
issue is related to the donee. Prior to the 1981 amendment of former 
Civil Code Section 1389.4, the section apparently permitted only issue 
of an appointee related to the donee to take the appointed property 
where the appointee died before the appointment becomes effective. See 
French, Application of Antilapse Statutes to Appointments Made by Will, 
53 Wash. L. Rev. 405, 432 (1978). 

Section 673 provides a more liberal antilapse provision than the 
general antilapse provision of Section 6147, because Section 673 does 
not require that the issue of the predeceased appointee be related 
either to the donor or donee. This section permits the children of the 
donee's spouse to take if the donee's spouse is the appointee and dies 
before the appointment becomes effective. Likewise, an appointment to 
a brother, sister, niece, or nephew of the donee's spouse will not 
lapse. A person may not take under Section 673 unless the person is a 
permissible appointee. 

Section 673 adopts the general rule of representation provided by 
Section 240. See also Sections 230-234 (proceeding to determine 
whether issue of an appointee survived the donee). 

As provided in subdivision (b), this section applies only in the 
absence of a manifestation of a contrary intent by the donor or donee. 
It is intended to fill the gap if there is no discernible intent of the 
donor or donee as to the desired disposition of the property when an 
intended taker dies before the effective date of the disposition. 

See also Sections 6l0(a) ("appointee" defined), 
("appointive property" defined), 6l0(d) ("donee" defined), 
("donor" defined), 6l0(f) ("permissible appointee" defined). 

6l0(b) 
6l0(e) 

§ 674. Death of permiSSible appointee before exercise of special power 

of appointment 

674. (a) Unless the creating instrument expressly provides 

otherwise, if a permissible appointee dies before the exercise of a 

special power of appointment, the donee has the power to appoint to the 
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issue of the deceased permissible appointee, whether or not the issue 

was included wi thin the description of the permissible appointees, if 

the deceased permissible appointee was alive at the time of the 

execution of the creating instrument or was born thereafter. 

(b) This section applies whether the special power of appointment 

is exercisable by inter vivos instrument, by will, or otherwise. 

(c) This section applies to a case where the power of appointment 

is exercised on or after July I, 1982, but does not affect the validity 

of any exercise of a power of appointment made before July I, 1982. 

Comment. Subdivisions (a) and (b) of Section 674 continue former 
Civil Code Section 1389.5 without substantive change. Subdivision (a) 
permits an appointment under a special power to the issue of a 
predeceased permissible appointee. A special power of appointment is 
usually designed to permit flexibility in the ultimate disposition of 
the property by permitting the donee to take into account changing 
family circumstances. Permitting the donee to select not only among 
the primary class members, but also among the issue of those who are 
deceased, is necessary to permit effectuation of the donor's purpose. 
Section 674 applies the principle of the antilapse statute to this 
situation without regard to whether the substitute takers are included 
within the permissible appointees. See generally French, Application 
of Antilapse Statutes to Appoint_nts Made by Will. 53 Wash. L. Rev. 
405 (1978). 

As provided in subdivision (b), this section applies in the 
absence of an express contrary provision in the creating instrument. 
The section is designed to fill the gap if the creating instrument is 
silent as to the desired disposition of the property when a permissible 
appointee dies before the time of the exercise of the power. 

Subdivision (c) codifies the operative date rule in 1981 Cal. 
Stat. ch. 63, §§ 10(c) & 11. 

See also Sections 610(c) ("creating instrument" defined), 6lO(d) 
("donee" defined), 611 ("special" power of appointment defined), 610( f) 
("permissible appointee" defined). 

CHAPTER 6. RIGHTS OF CREDITORS 

§ 680. Authority of donor to alter rights of creditors of donee 

680. The donor of a power of appointment cannot nullify or alter 

the rights given creditors of the donee by Sections 682, 683, and 684 

by any language in the instrument creating the power. 

Comment. Section 680 continues former Civil Code Section 1390.1 
without substantive change. This section deals with a question that 
has not been considered by the California appellate courts. It is 
patterned after a provision adopted in New York. See N.Y. Est. Powers 
& Trusts Law § 10-4.1(4) (1967). This section prevents instruments 
utilizing Treasury Regulations Section 20.2056(b)-5(f)(7) (allowing a 
marital deduction despite a spendthrift clause in the instrument 
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creating the power) from nullifying the rights given creditors under 
Sections 682 and 683. The addition of the reference to Section 684 
protects the dependents' support rights from being avoided by language 
in the creating instrument. 

See also Sections 6l0(c) ("creating instrument" defined), 6l0(d) 
("donee" defined), 6l0(e) ("donor" defined). 

§ 681, Creditors claims against property subject to special power of 

appointment 

681. Property covered by a special power of appointment is not 

subject to the claims of creditors of the donee or of the donee's 

estate or to the expenses of the administration of the donee's estate. 

Comment. Section 681 continues former Civil Code Section 1390.2 
without substantive change. This section codifies the common law rule 
that bars creditors from reaching the property covered by a special 
power of appointment. See Restatement of Property § 326 (1940). The 
section is the same in substance as a New York provision. See N.Y. 
Est. Powers & Trusts Law § 10-7.1 (McKinney 1967). 

See also Section 6l0(d) ("donee" defined). 

§ 682, Creditors claims against property sub j ect to general power of 

appointment 

682. (a) To the extent that the property owned by the donee is 

inadequate to satisfy the claims of the donee's creditors, property 

subject to a general power of appointment that is presently exercisable 

is subject to. the claims to the same extent that it would be subject to 

the claims if the property were owned by the donee. 

(b) Upon the death of the donee, to the extent that the donee's 

estate is inadequate to satisfy the claims of creditors of the estate 

and the expenses of administration of the estate, property subject to a 

general testamentary power of appointment or to a general power of 

appointment that was presently exercisable at the time of the donee's 

death is subject to the claims and expenses to the same extent that it 

would be subject to the claims and expenses if the property had been 

owned by the donee. 

(c) This section applies whether or not the power of appointment 

has been exercised. 

Comment. Section 682 continues former Civil Code Section 1390.3 
without substantive change. This section states the rule with respect 
to the availability of property subject to a general power of 
appointment to satisfy the donee's debts. It is intended to make 
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appointive property available to satisfy creditors' claims where the 
donee has the equivalent of full ownership of the property. See 
Comment to Section 611. 

Subdivision (a) provides that the creditors of a donee possessing 
a power of appointment that is both general and presently exercisable 
can reach the appointive property for the satisfaction of their 
claims. However, these creditors must first exhaust the remainder of 
the donee's assets before resorting to the appointive property. See 
Estate of Masson, 142 Cal. App. 2d 510, 298 P.2d 619 (1956). Subject 
to this limitation, appointive property is treated just as the donee's 
owned property. Thus, where the property has been appointed by an 
inter vivos instrument, the property is liable if, had it been the 
donee's own property, the transfer would have been subject to the rules 
relating to fraudulent conveyances. See Restatement of Property § 330 
(1940); see also Restatement (Second) of Property (Donative Transfers) 
§ 13.5 (1986). 

Subdivision (b) provides that the same rule applies to property 
covered by a general testamentary power (or equivalent) that has, in 
effect, become presently exercisable because of the donee's death. In 
this case, the appointive property has come under the power of 
disposition of the debtor-donee and hence are treated the same as other 
property of the decedent. 

Subdivision (c) provides that the rights of creditors are not 
dependent on the exercise of the power. Unlike the common law rule, 
which requires the exercise of the power, the mere existence of the 
power is the operative fact essential to the rights of creditors. In 
addition, the nature of the donee's interest in the property is 
irrelevant. The property available to creditors can be either a 
present or a future interest. 

See also Sections 610(d) ("donee" defined), 611 ("general" power 
of appointment defined), 612(a) ("testamentary" power of appointment 
defined), 612(b) ("presently exercisable" power of appointment defined). 

§ 683. Creditor claims against property subject to unexercised general 

power of appointment created by donor in donor's favor 

683. Property subject to an unexercised general power of 

appointment created by the donor in the donor's favor, whether or not 

presently exercisable, is subject to the claims of the donor's 

creditors or the donor's estate and to the expenses of the 

administration of the donor's estate. 

Comment. Section 683 continues former Civil Code Section 1390.4 
without substantive change. This section provides that, when the donor 
of a general power of appointment is also its donee, creditors of the 
donor-donee can reach the appointive property even though it is in 
terms exercisable only at a future date (as, for example, by will of 
the donor-donee). This section codifies the cOllllDOn law rule. See 
Restatement of Property § 328 (1940); accord Restatement (Second) of 
Property (Donstive Transfers) § 13.3 (1986). 

See slso Sections 6l0(e) ("donor" defined), 611 ("general" power 
of appointment defined), 612(b) ("presently exercisable" power of 
appointment defined). 
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§ 684. Status of support creditor 

684. For the purposes of Sections 682 and 683, a person to whom 

the donee owes an obligation of support shall be considered a creditor 

of the donee to the extent that a legal obligation exists for the donee 

to provide the support. 

Comment. Section 684 continues former Civil Code Section 1390.5 
without substantive change. This section makes clear that the donee's 
support obligations can be enforced against (1) property subject to a 
general power of appointment that is presently exercisable (Section 
682), and (2) property subject to an unexercised general power of 
appointment created in the donor's own favor, Whether or not presently 
exercisable (Section 683). 

See also Section 6l0(d) ("donee" defined). 

CHAPTER 7. RULE AGAIBST PERPETUITIES 

§ 690. Beginning of permissible perpetuities period 

690. The statutory rule against perpetuities provided by Part 2 

(commencing with Section 21200) of Division 11 applies to powers of 

appointment governed by this part. 

Comment. Section 690 continues former Civil Code Section 1391 
without substantive change. See Sections 21206 (statutory rule against 
perpetuities as to general power of appointment not presently 
exercisable because of condition precedent), 21207 (statutory rule 
against perpetuities as to nongeneral power of appointment or general 
testamentary power of appointment), 21210 (when power of appointment 
created), 21211 (postponement of time of creation of power of 
appointment), 21212 (time of creation of power of appointllent arising 
from transfer to trust or other arrangement). 

~ Section 690 is the same as proposed Section 1391, a 
conforming revision in AS 1577, implementing the Reco_ndation 
Relating to Uniform Statutory Rule Against Perpetuities. The Comment 
assumes that AS 1577 will become law. 

CHAPTER 8. REVOCABILITY OF CREATION, EXERCISE, 
OR RELEASE OF POWER OF APPOIlITMENT 

§ 695. Authority to revoke or release power of appointment 

695. (a) Unless the power to revoke is in the creating instrument 

or exists pursuant to Section 15400, the creation of a power of 

appointment is irrevocable. 

(b) Unless made expressly irrevocable by the creating instrument 

or the instrument of exercise, an exercise of a power of appointment is 

revocable if the power to revoke exists pursuant to Section 15400 or so 
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long as the interest in the appointive property, whether present or 

future, has not been transferred or become distributable pursuant to 

the appointment. 

(c) Unless the power to revoke is reserved in the instrument 

releasing the power, a release of a power of appointment is irrevocable. 

Comment. Section 695 continues former Civil Code Section 1392.1 
without substantive change. Under subdivision (a), the creation of a 
power of appointment is irrevocable unless the power to revoke is 
reserved in the instrument creating the power or unless the power is 
created in connection with a trust that is revocable under the 
presumption in Section 15400. In the latter case, to avoid a conflict 
between this section and Section 15400, the power of appointment is 
revocable to the same extent that the trust in connection with Which it 
is created is revocable. 

Under subdivision (b), an exercise of a power of appointment is 
revocable as long as the interest in the appointive property has not 
been transferred or become distributable, unless the creating 
instrument or instrument of exercise provides otherwise. This 
subdivision embodies a policy that the donee shOUld be permitted to 
modify or revoke an exercise of the power as long as the appointive 
property has not been effectively transferred. A donee may exercise 
the power of appointment by creating a trust for the benefit of 
permissible appointees. To avoid conflict with Section 15400 
(presumption of revocability of trusts), SUbdivision (b) permits the 
donee to revoke the exercise, even though there has been an effective 
transfer, if the power to revoke exists pursuant to Section 15400. 

Under subdivision (c), the release of a power of appointment is 
irrevocable, unless the power to revoke is reserved in the instrument 
of release. The procedure necessary to effect a release is provided in 
Section 661-

See also Sections 6l0(b) ("appointive property" defined), 6l0(c) 
("creating instrument" defined). 
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