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Memorandum B89-59
Subject: Study L-3004 - Rights of Estranged Spouse

BAGKGROUND

A troublesome problem In probate law that has been brought to the
Commission's attention on several occasions in recent years relates to
the rights of a surviving spouse where there was a pending proceeding
for dissolution of the marriage at the time of the decedent's death.
Traditionally, & "surviving spouse" is a person lawfully married to the
decedent at the time of death, regardless of the state of relations
between the survivor and the decedent at the time of death, so long as
a final order of dissclution had not yet been entered at the time of
death.

The traditional rule has been critieized. In 1984, for example,
legislation was enacted In California to lower the priority of a
surviving spouse for appointment as administrator of the decedent's
estate if the surviving spouse was living apart from the decedent at
the time of death and litigation to change their marital status was
pending between them at the time, This legislation is carried over in
Probate Code § 8463:

If the surviving spouse is a party te an action for
separate maintenance, annulment, or digssolution of the
marriage of the decedent and the surviving spouse, and was
iiving apart from the decedent on the date of the decedent's
death, the surviving spouse has priority next after brothers
and sisters and not the priority prescribed in Section 8461.

In 1984 the Commission also received correspondence from a perscn
whose mother had died suddenly while divorce litigation was pending.
See Exhibit 1. The only liguid asset 1n the estate, the wife's publie
retirement fund, was awarded to the surviving husband under a surviving

spouse determination even though the wife had filed a change of

beneficiary designation and also had disinherited the husband in her

will. Our correspondent claims the estranged husband had used delaying

tactics during the dissolution litigation.




Mom had been teaching for sixteen years in California,
and she was married to that man for only slightly less than
six years when she died, but STRS ruled that the surviving
spouse receive the benefits., I not only find this wunfair,
but downright infuriating...

It never occurred to us that Mom would die, as she
succumbed to this tumor very rapidly, nor that Mr. Price
would not be out of her 1life after all those months, thanks
to the foot-dragging judge in the divorce, and that Mr. Price
would walk away with the only cash asset in the estate,..

That I am bitter and angry is quite evident 1in this
letter. I try not to let it run my day-to-day existence, but
there are very few times when the harsh realities of the last
eighteen months aren't driven home with the force of a sledge
hammer in my day-to-day life.

If I can be of ANY assistance at all in the formulation
of new laws or amendments to prevent such injustices from
happening to other innocent people, please deo not hesitate to
ask.

In 1988 the Court of Appesl for the Fourth Appellate District (San
Diego) forwarded to the Commission a copy of its opinion in the case of
Estate of Blair, 199 Cal. App. 3d 161 (1988)., &ee Exhibit 2, In Blair
the spouses separated in June 1985 and the wife petitioned for legal
geparation and for division of the family home (which was held in joint
tenancy form but alleged to be community preperty); the husband's
response requested dissolution and confirmation of community and
separate assets; the wife made a new will in December 1985
disinheriting the husband; and the wife died in January 1986 before
trial in the dissolution action. The husband recorded a joint tenancy
affidavit in February 1986 and scld the family home to a bona fide
purchaser in September 1986. The wife's estate scught to recover half
of the proceeds of sale on the theory that the property was community
rather than joint tenancy; the Court of Appeal held that the property
belongs to the husband as survivor unless a prior severance of the
Joint tenancy or a prior transmutation to community property is
demonstrated. The court commented, however:

We think it is dillogical that parties such as Nancy and
Ray, awalting the <court's division of property acquired
during marriage, would envision or desire the operation of
survivorship. An untimely death results in a windfall to the
surviving spouse, a result neither party presumably intends
or anticipates. This unfairness occurs in the context of a
chameleon-like community property presumption which appears
uponn the fi1ling of a dissoclution action, disappears upon




death, and potentially reappears upon intestate succesgsion,
Such & result is not only contrary to the certainty which
should be associated with legal process, but contravenes the
policy considerations which form the basis of family law
matters.

Our role, however, 1s only to decide this case. The
concerns we have expressed are more properly addressed by the
Legislature which can provide that the community property
presumption under section 4800.1 applies to those cases in
which a spouse holding jeint tenancy property dies during the
pendency of a dissolution proceeding.

199 Cal. App. 3d at 169 (footnotes and citations omitted).

A copy of Blair was alsc forwarded to us by Bob Mills, with the remark,

"I think that flling a dissoluticn petition should sever joint tenancy,

although others may differ and there are obviously other 'cures,'"

ANALYSTS

There are a number of rights the law grants to the surviving
spouse of a decedent. The matters mentioned above relate to three of
them--priority <for appointment as administrator of the decedent's
estate, qualification for death benefits under a public pension plan,
and acquisition of the decedent's share in joint tenancy property by
right of survivorship. There are other rights as well-—-an iIntestate
share of the community property and of the decedent's separate
property, the right to temporary possession of the family home and
household goods, qualification for set aside of the decedent's exempt
property or small estate {under $20,000), and gqualification for a
probate homestead and family allowance. And, of course, the right to
express testamentary and nontestamentary dispositions by the decedent
to the decedent's surviving spouse,
Definition of Surviving Spouse

The mere filing of a dissolution proceeding does not generally
affect these rights under existing law. "Surviving spouse”, for
purposes of the Probate Code, is defined as follows:

78. "Surviving sapouse” does neot include any of the
following:

{a) A person whose marriage to the decedent has been
dissolved or annulled, unless, by virtue of a subseguent
marriage, the person is married to the decedent at the time
of death.

{(b) A person who obtains or consents to a final decree
or judgment of dissolution of marriage from the decedent or a
final decree or judgment of annulment of thelr marriage,
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which decree or Jjudgment 1s not recognized as wvalid in this
state, unless they (1) subsequently participate in a marriage
ceremony purpoerting to marry each to the other or (2)
subseguently live together as husband and wife.

{(¢) A person who, following a decree or judgment of
dissolution or annulment of marriage obtained by the
decedent, participates Iin a marriage ceremony with a third
person. :

(d) A person who was a party to a valid proceeding
concluded by an order purporting to terminate all marital
property rights.
Although this provision does not address the pending dissolution issue
directly, the plain implication to be drawn from the rather specific
exclusions is that a final order of dissolution is necessary to
disqualify a person as a surviving spouse. This conclusion is
bolstered by the Comment to Uniform Probate Code Section 2-802, from
which Section 78 is drawﬁ: "Although some existing statutes bar the
surviving spouse for desertion or adultery, the present section
requires some definitive 1legal act to bar the surviving spouse.
Normally, this 1s divorce."
Other Jurlsdictions

As the UPC Comment indicates, a few other states do deny surviving
spouse status where the marriage is foundering. North Caroclina, for
example, provides that a married person loses the rights of a surviving
spouse on a number of grounds, including:

(1) A spouse who voluntarily separates from the other
spouse and lives in adultery and such has not been condoned.
{2}y A spouse who willfully and without just cause
abandons and refuses to live with the other spouse and is not
living with the other spouse at the time of such spouse's
death.
N.C. Gen. Stat. § 31A-1{a){2)-(3).

New York likewise excludes from the definition of a surviving spouse a
number of situations, including:

{1) A spouse abandoned the deceased spouse, and such
abandonment continued until the time of death.

{2) A husband failed or refused to provide for his wife,
unless such marital duty was resumed and continued until the
death of the wife.

N.Y. E,P.&T.L. § 5-1.2(5)-(6).

New Hampshire law provides:




If, at the time of the death of either husband or wife,
the decedent was justifiably living apart from the surviving
husband or wife because such survivor was or had been guilcy
of conduct which constitutes cause for divorce, such guilty
survivor shall not be entitled to any interest or portion in
the real or personal estate of sald decedent, except such as
may be given to such survivor by the will of the deceased.
N.H., Rev., Stat, Ann. § 560:19.

Policy
Laws of this type, and the California statute to lower the

priority of the surviving spouse, recognize that even though a marriage
may not have ended de jure, it may have ended de facto, and the
equities favor the natural heirs and devisees of the decedent over the
estranged spouse, who is a spouse only in name and not as a practical
or emotional matter, The argument 1s that the law should effectuate
the decedent's probable intent, which would otherwise be thwarted by
the legal technicality that no final order for dissolution was entered
before the decedent's death.

However, it 1s not necessarily clear what the decedent's intent
would have been. Some decedents, particularly where there are minor
children of the marriage, might want the property to go to the
surviving spouse who will use it to take care of the children, without
being wasted by the administrative expense of an estate-consuming
guardianship for the children.

If the decedent had wanted tc disinherit the estranged spouse, the
decedent could have done this at any time, but did not. However, some
rights granted the surviving spouse by law are not subject to
disinheritance {see, e.g., Exhibit 1). Moreover, an ordinary person,
or even an ordinary lawyer, may not be sufficiently alert to promptly
tend to all instruments that require & beneficiary change. In fact,

the Blair court comments on this very problem:

We belleve that applying the common law presumption in
this type of case places an unnecessary legal task on the
family law practitioner. The lawyer representing a party in
a disselution proceeding is now ohligated to promptly
partition all community property held in jJjeoint tenancy to
avoid what occurred in this case. The lawyer's malpractice
exposure is exacerbated by the difficulties In obtalning
relevant information from the nonmanaging spouse who
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frequently has inaccurate knowledge of the extent or title to

marital property. These legal services place an additional

financial burden on the client,

199 Cal. App. 3d at 169.

Iechnical Problems

The staff sees two significant problems in attempting to formulate
possible legislation in this area: (1) how to satisfactorily describe
the situations that should precipitate denial of surviving spouse
rights, and (2) how to determine what specific surviving spouse rights
should be subJect to loss and what rights should be preserved
regardless of the condition of the marriage.

The existing law takes the clear and simple approach that there
must generally be a final order for dissolution of marriage before
surviving spouse status will be denled. The virtue of this approach is
that this is an easily ascertainable fact that is susceptible of ready
proof. Litigation will rarely be required.

The existing California administration priority statute uses &
two-pronged test-—-a petition for dissolution has been filed and the
parties are living apart. Although this test requires a determination
of whether parties are living apart, it is a fairly easy factual
determination and one that is commonly used in the family law area.
The staff believes this is & sound standard.

Once we get into more nebulous areas, such as those involved in
the North GCarolina, New York, and New Hampshire statutes (adultery that
is not condoned, abandonment or fajlure to provide, justifiably living
apart because of conduct that is cause for divorce), proof becomes more
problematical and destructive litigation more 1likely. In addition,
standards such as these would be inappropriate in California, with its
no—fault disgsolution law based on irreconcilable differences,

It can be argued that any statute hased on any condition of the
marriage short of final dissclution 1s somewhat short-sighted, since
parties can and do reconcile; a final order of dissolution is the only
proper standard. However, the possibility of reconciliation 1=
speculative, and we are dealing with the situation that actually exists
at death, not with potential changes that would have occurred had one
of the parties not died. The possibility of reconciliation would

become important if a statute were to provide, for example, that the




mere filing of a dissolution petition severs a2 jolnt tenancy. Such an
approach could clearly have undesired consequences, and any statute
should be drawn based only on status at death and not on intermediate
clrcumstances.

The Jjoint tenaﬁcy problem also opens up a different area of
inquiry--just what rights of a surviving spouse should be affected by
deterioration of the marrlage. The right of survivorship in Jjoint
tenancy property, for example, Is not ordinarily thought of as being
bazsed on marriage-——any two or more persons may be joint tenants with
right of survivorship. As a practical matter, however, the vast
majority of Joint tenancies are spousal (most of the remainder are
parent/child), and spouses whose marriage is actually dissolved would
not ordinarily want the property to pass to the survivor. In fact,
title and ownership of Jjoint tenancy property 18 ordinarily dealt with
in the dissolution proceeding. But If a Joint tenant dies during
pendency of the proceeding, then the Blair problem arises., Even if the
Commission decides mnot to tackle the estranged spouse problem
generally, it may be appropriate for the Commission to devise a
solution to the Jjoint tenancy problem, either as a probate or as a
community property matter,.

A number of other rights of the surviving spouse, such as the
family allowance and the probate homestead, are basically support
rights. They are the equivalent of what would have been awarded to the
estranged spouse if the dissolution had proceeded to Judgment before
the decedent's death. It makes some sense not to attempt to terminate
these rights regardless of the status of the marriage at the time of
death.

Should a decedent's will Dbe affected by the pendency of
dissolution? Existing California law provides that a final dissolution
or annulment of the marriage terminates testamentary gifts to the
former spouse {legal separation that does not terminate the status of
husband and wife does not affect the will}. Probate Code Section
6122, Ordinarily a married person engaged in marital status litigation
will have the opportunity to make any codlcils that appear appropriate,
so it may be assumed that a failure to do so shows an Intent to retain

the estranged spouse as a beneficiary. However, the need to change a




will is even less likely to occur to an ordinary person (or lawyer)
than changing property title, since property title is more directly
involved in property division 1litigation. Is it a significant
difference that the decedent died the day before, rather than the day
after, entry of a final order of dissolution or annulment? The law
could be revised to provide that a gift in a will to a spouse is
terminated if at the time of death the spouses were living apart and
litigation for dissolution or annulment was pending.

Nonprobate transfers probably should he treated the same as
wills. A nonprobate transfer is a will substitute-—-a beneficlary
designation on an insurance policy, pension plan, bank account, etc.
If a will is not revoked until entry of a final order of dissolution,
the same rule should apply to nonprobate transfers. The rationale is
that if a person wishes to change the beneficiary designation, this can
eagsily be done. Of course, the same concern arises that the spouse may
not think of doing this until it is too late; the response is, that's
what lawyers are for. There may also be a question of competency of
the spouse to make a beneficlary change; ordinarily this will not be an
jssue, although the situation could arise. Relevant to this issue
would be whether an incompetent spouse could commence dissolution
proceedings, and whether the conservator of an incompetent spouse may
change beneficiaries under the doctrine of substituted judgment.

Intestate succession 1s probably the single most important area
where an estranged spouse rule would be effective. Given the fact that
California law already reduces the pricrity for appointment of a
surviving spouse as administrator, loglc would dictate a reduction in
the intestate share of the surviving spouse. After all, the rules
governing priority for appolntment follow the Intestate succession
pattern——administration is generally awarded to the person who has the

greateat interest in the estate,

CONCLUSION
The Commission needs to make a basic policy decision whether teo

address the problem of a death that occurs during the pendency of
marital dissolution litigation. Although the issue does not arise
frequently, when it does it is gquite upsetting to the parties
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involved. If the Commission is inclined to act in this area, the most
promising test, in the staff's opinion, is whether dissolution was
pending and the parties were living apart at the time of death; this is
already the standard in the existing California statute governing the
priority of an estranged spouse for appeintment as administrator.

Any statute to deny rights to the estranged spouse should except
from its operaticn rights such as the family allowance and probate
homestead that are based on & support theory. And If the Commission
decides not to pursue this matter, the Commission should nonetheless
take a closer look at the joint tenancy/community property problem
highlighted 1n the Blalr case, perhaps to extend the family law

commmity property presumption to probate, as the court suggests,

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary




Memo 89-59 EXHIBIT 1 Study L-3004

P.O. Bax 23247
Santa Bareara, Jalifornia 93121
September 23, 1924

CALIFORNIA LAW REVISION COMMISSION
48988 Middlefield Road, Suite 0-72
Palo Alto, (Colifornia 94384

artention: John K, DeMoully

pear Hr, DeMOully:

Ironically today would have been my mother's sixtieth
birthday.

Thank ¥ou FOr Your letrer OF Septembeér 1@%t asking my
input regarding the unfairness we encountergd in the
disposition of my mother’s estate (COpPY attached), This has
been o very dJdifficult year FOr a number of people who were
caught in ke fFollout of these probleme. and, as [ menticned
in my letter £0 Senater Hartk, the stories of octher people in
similar circumstances that have raached me over this past year
have numbered in the So0Zens, There are some definite holes in
*he jaws Ot this particular time, ond it has been pointegd out
t0 me by Senator Hart that plug@ing some OF these holes will
be very difficult, HOowever, I would love t0 see someone try,
I didn‘t Jdeserve t0 1038 evervihing, nor did my children,
simply hecause ]I ChosSe 0 sSupport my mother emorionally ang
Financially at what turned out to be the most ingppoTtune
rime, I am not certain ]I would have done it any differently,
given Z28/20 hindsight, beccuse ] loved my mom very much, S0 G
ferTson can be penalized For loving SsOMeCNE 3t the Wwrong time,

TO try t0 GNSWer yYour guestione:

11) My mother’s recirsment benafits were California Statse
Teachers’' Retirement System benefitbs, The STRS ruled that the
antire fFund He payed out +to my stegfather, fFrom whom my mother
Was not auite divorced at the time OF heT untimely death,
Divorce proceedings haod beman initiated, and Mr, Price {(her
hushand} had Ccountersued, dropped, ond COuntersued agadin at
the time my mother went into +the hOospitdal FoOr surgery of 4
CaNcCeTOUS Braint tuwor, From which she& did not survive, TC add
2 the m2ss, Mr, Price has 4 history OF mental instability,
Wwhen it behooves hifm t0 be unstable, and he pulled out all the
stoppers to delay things, hoping that either my very ill
grandmother would die and increase MOM'S RPrOperty berfore the
Final setrtlement, or that MoOom WOuwls die and he would ger it
all, He g0t his wWay, 68 he always did, Hom HAD changed the
heneficiary on her S5TRS records to reflect her children, but
STRE would nNot refoqgnize this, :l
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Mom hod b2en t2aching fFor sixteen years in California,
anhd she Was married to that man Feor only slightly less than
3iM y@®a4ars when she died, but STRS ruled that the Surviving
SPOUSE re8ceive the benefits, I not only find this unfair. but
downright infuriagting, Mem wWas one of the true Calvinists in
thig wWworld, ancd the Frotestant Work ethic meant everything to
har, Her husband only worked when it suited him, and kher
Children gave their all in her eFFOTES £0 Free har From a4
deasrructive marriage, and the® wrong psople lost dut, As it
wae, Gt the time of her death, the GMLY liquid asset Mom had
Wwas the STRS fund, Because Mr, Price was assigned those
Funds,. Mom died broke, That is Quite an unkind cut FOr o
woman like har, She was guite a lady, a4 Teal woman. and I can
Five ¥YOu 4 COUPle hundred testimonies on *hat, The STRS 1=
giving the baneficiaries Mom had listed the deqth benefitr, &
foUuple hundred dollar insurance benefit, but they Keep losing
the poparwork «we have submitted 3IxX rtimes, and after aver &
Year we still have Not received that money to try an clear up
some of Mom's debts, Mr, Price has bteen 2njoying his Funds
Far sOome MONthE now, It would appear that the law =enefits
M?T. Priceg even further, in that he is5 NOt responsibla for any
Gf her Jdebts, 2veNn the ONes incurrted before the separation,

{2} A8 Far as the Jdispositian af Mom's share aof rheir
community property, Ot I mentioned hefore, they were only
Married six rye2ars, and Mr, Price did neot Wwark much, Mother
hod possessed a complete household of Furniture and so on
ESfgre the MArTiage, and thareg was little actual COmMMUNity
progerty t0o be Lonsidered, They hod purchosed a house G
couple years beEfore *the SEPAration, and we wad t0 buy him out
OF hig interest in the house, We made absolutely no PTOFit in
321ling the housa, 08 Wwe had three mortgoages and back Payments
to cleqr, Thi=® legal maneuver olsoc Found my brother and my
2hildren ond me gut on the street scrambling for a place +o
live, 0% we had moved in with HOom and sSpent a cambined
tmousangs of dgllars on CONVETSion and renovation sO wWe could
all live in one dwelling with sgome privacy, {AN aside, this
canversion of her garage has become the standard For the
areda, !

Thera is NO money in the estate t0 pay my brother and I
back For the money Wg put intg this, and My sShare was my
2ldest child's College fFund, Now he Cannot So &0 college For
Some v8ATS, UNlese come job Or Financial Gid Comes throush,
I* never occurreéd to us that Mom would die, s she succumbed
to thit tumor very rapidly, nor that Mr, Price would not be
AUt of her lif2 after all those MOnNths, thanks &0 the fFoot-
drageing judge in the divorce, and that Mr, Price would walk
away With rthe Only £Qash assetr in the sstate, Mother’s will
not ocnly specifically named only her children as her
cenaficiaries, but it specifically disclaimed Mr, Price by
name, GRh, I om 2itting here with an apartment Full of her
furnitura ond kitchen things and her clothes, which I fPlan to
s@ll in o Qarage sSale next WEeeKkend in COOPETALION With the
axecutror of the esratre, buft we will be lucky *o gat Fennties ON
the dollar Of their actual woreh, and then thits will beE
dividad among the reirs, I figure I ocught to have enaugh +0
buy o new dress, providing I gO 0 Sears or Penney’s,
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That T am bitter and angry is guite evident in this
igteer, I try npot o let it run my dar-to-day existence, but
thare are yary faw times when the harsh reqalitigs of the last
Fighteen monthes argn’'t driven home With the fForce of 4 sledge
RAMMET 1N My dav-+to-day lif=a,

IF I can be of ANY assistance at all in the formulatian
Of mew laws Or Imendments t0 prevent such injustices From
=appening o other innoacent people, Please 4o not hesitate g
GE¥, I will Gddress anyonesanything, in Person or in letter,
I can, When necessary, getr off my S0aPbOoX and sStick o the
pare races, I can't, hOowever, guarantee that I will not cry
WhEN SPEAkKinNg t9 someane akout rthis, I can*% aven rthink about
FhEEE INJUSEIiCEE WithOut tears FOTrMing i My €Y¥es Far what my
morher would have rhought, had she besn able o s2e what had
haoppened Lo those she loved, If yCu need any fFurther
itnformaridn. agdgin, &40 nor hesitate o0 ask, I have Yhis thing
Gbout injustice, against me, A9ainst yOou, ag9ainst o total
stranger, 1 don'sx care; I hate it all,

Truly ryours,

Robin Leigh Enderaan
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STATE OF CALIFORMNIA GEQRGE DEUKMENAN, Governor

CALIFORNIA LAW REVISION COMMISSION

4000 MIDDLEFIELD ROAD, SUITE B2
PALO ALTO, CALIFORNIA P4304

(415) 4941335

(

September 10, 1984

Robin Leigh Anderson
P.0O. Box 23242
Santa Barbara, CA 93121

Re: Dispogition of community property at death

Dear Ms. Anderson:

Semator Hart has sent this office a copy of your letter concerning
disposition of your mother's community property to her estranged husband
upon her death. The California Law Revision Commission is currently
studying and recommending changes in the laws governing community prop-
erty and probate.

The problem you identify in your letter--disposition of community
property where death occurs during a period of separation or during
pendency of a dissolution proceeding--is one the Commission has not yet
reviewed, but it is a problem that has concerned other people as well as
you.

I will bring vour letter to the attention of the Commission in
connection with its study of this area of the law. In order to assist
the Commission on this matter, could you please send us additional
information on two specific points:

{1) You refer to the teacher's retirement benefits that passed to
your mother's husband. Was this a public or private fund, and if
public, was it the State Teachers' Retirement System] Do you know
whether your mother had the right to designate a different beneficiary?

(2) You comment that your mother's will was unable to prevent the
passage of her property to her husband. As you may know, a married
person has the right to dispose of one-half of the community property
and all of his or her separate property by will. Do vou know i{ke reason
why your mother's will was ineffective (e.g., the will was not properly
executed, the will did not deal with separation, the property was held
in joint tenancy, etc.)?

Thank you for your assistance.

Sincerely,

)
~Lpta et

Johm H. DeMoully
Executive Secretary

Il

JHD:jer

cc:  Garv K. hart

4=




