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First Supplement to Memorandum 89-53

Subject: Study L-3013 - Uniform Statutory Rule Against Perpetuities
{Comments from Professor Dukeminier)

We have recelved a letter from Professor Jesse Dukeminier
commenting on the draft Tentative Recommendation Proposing the Uniform
Statutory Rule Against Perpetuities, attached to Memorandum 8%-59. A
copy of Professor Dukeminier's letter is attached to this supplement,
{5ee Exhibit 1.) Professor Dukeminier believes that the existing
California rule has worked well and should not be replaced by the
wait—and-see scheme of the uniform act. He discusses a number of
arguments against adopting USRAP in response to the staff draft
distributed with the memorandum.

Alse attached to thils supplement 18 an article by Professor Ira
Bloom, which Professor Dukeminier asked us to circulate. (See Exhibit
2.) Professor Bloom's article provides an overview of the controversy
from a different perspective, He concludes that the wait—and-see

approach is undesirable in any form.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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REC""ED

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
4000 Middlefield Rocad, Ste. D-2
Palo Alto, CA 94303-4739

Dear John:
Re: USRAP
I have received your staff draft recommending the adoption in California
of the Uniform Statutory Rule against Perpetulties, replacing Cal. Civ. Code
§ 715.5, which provides for judiclal reformatlon of any interest that violates
the Rule against Perpetuities, I wish to restate my opposition te it In
summary fashion (well, at least in shorter form than my article).

I.

The Testimonials

I turn first to the testimomials, to get them out of the way of the
issue. T observe in them the Uniform Steamroller in action. These testi-
monial letters are by most distinguished professors, many of them friends of
mine, but almost all of whom are associated with the Uniform Laws in one
connection or the other. It is important for the Commission to note that my
article in UCLA law Review criticizing USRAP was published after USRAP had
been circulated among the Uniform Professorial Group and approved by the
relevant bodies. The views expressed in these testimonials would be entitled
to more credence, I suggest, had not the authors already committed themselwves
to USRAP before my ecriticism appeared. It is quite matural for persomns to
rise to defend their creative product from subseguent attack.

Although I am portrayed in some of these letters as the principal (or
only) opponent of USRAP, this is so far from the truth as to border on mis-
representation. The opponents of wait-and-see are numercus and well-known, at
least in academic circles. Indeed, it 1s particularly telling of what schol-
ars outside the Uniform Group think of USRAP to observe that, since USRAP was

promulgated, all of the published scholarly articles (save the Repeorter’s)

have been negative or unenthusiastic about USRAP. 1T include my article, The
Uniform Statutory Rule against Perpetuities: Ninety Years in Limbo, 34 UCLA
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L. Rev. 1023 (1987); Professor Bloom's article, Perpetuities Refinement:
There Is an Alternative, &2 Wash. L. Rev. 23 (1987) (strongly preferring cy
pres to USRAP}; Professor Haskell's A Proposal for a Simple and Socially
Effective Rule against Perpetuities, 66 N.C. L. Rev. 545 (1988) (arguing
for the Delaware statute referred to below); and Professor Fletcher's
Perpetulties: Basic Clarity, Muddled Reform, 63 Wash. L. Rev. 791 (1988)
{(arguing for wait-and-see as relevant events unfold plus cy pres}.

II.
The Issue

The issue before the Commission is not what kind of wait-and-see statute
is preferable, a matter I debated with Professor Waggoner. 1t is whether
wait-and-see for 90 years is preferable to the cy pres doctrine we have in

California.

Since this is the issue, the Commission should have the benefit of
Professor Bloom's highly-regarded article comparing wait-and-see and cy pres.
See Bloom, 62 Wash. L. Rev. 23, supra. It is not mentioned in the materials
sent me, Bloom's article is far and away the best compariscn of wait-and-see
and cy pres yet published. With great care and insight, Bloom extensively
documents the case agalnst walt-and-see with empirical factual studies. He is
quite critical of USRAP., His article, published a few months earlier than my
own, makes a powerful case for specific correctives and cy pres. I am sending
you a copy, and I ask you to circulate copies of It to persons who receive
probate material from you. My UCLA Law Review article did not discuss cy pres
in any depth; it only criticized USRAP. WHNow that the Commission is asked to
recommend replacing our cy pres statute with wait-and-see, the bar should have
before it the best case for cy pres of which I am aware.

I hope the Commission will not take the wiew that USRAP should be
adopted just because it is a Uniform law. The fact that it is a Uniform law
does not necessarily make it better than existing California law. Some
Uniform laws have not been adopted in any state. Several have been adopted
only in a few. The California Law Revision Commission has an obligation, I
suggest, to resist the drum beat of the Uniform Group and decide independently
whether USRAP is better for California than ocur existing reformation statute.

III.

What'’s Wrong with USRAP

The criticisms of wait-and-see hawve been three:

1. Wait-and-see extends the power of the dead hand to control
property.
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2. Wait-and-see makes title uncertain for the waiting period.
Not knowing whether an interest is valid may cause serious inconvenience
to the parties,

3. Perpetuities violations are so rare that wait-and-see
legislation, with potential adverse consequences, is not justified. As
Professor Bloom says, quoting Dean Richard Maxwell of UCLA in a similar
situation, USRAP is tantamount to using "an atomic cannon to kill a
gnat." Bloom, 62 Wash. L. Rev. at 25.

I address here only the extension of dead-hand control, USRAP, in my
judgment, will extend the effective reach of the dead hand by about 50 percent
and will validate for 90 years many trusts that are unsuitable or objection-
able from a viewpoint of public policy. To understand this, we must consider
what the effect of a 90-year waiting period will be on different kinds of will
and trust drafters.

A, Trusts drafted by lawyers. Experienced estate planners almost
always insert a perpetuities saving clause in their trust Instruments. The
saving clause is intended only to cure any overlocked perpetuities violation;
it is not intended to actually povern the duration of the trust (save when a
miraculous viclation occurs). My inquiries of lawyvers and trust companies in
California and New York (see Dukeminier, 34 UCLA L. Rev. at 1045-46) revealed
that almost all trusts end within 60 years. When governed by traditional
perpetuities law, trusts rarely are drafted so as to exceed 60 years in actual
duration.

A 90-year perpetuities period glves lawyers an easy way to draft a 290-
yvear trust. Will they de this? It seems highly likely they will where tax
savings can be gained thereby. Raymond Young of Boston, a member of the USRAP
drafting committee, predicted in 12 Probate Notes 245 (1987) that under USRAP
lawyers would draft 90-year trusts to avold the generation-skipping transfer
tax.! Mr. Young wrote:

[Tlhe 90 year permissible period for vesting (with perhaps another
eighty years additional for vested interests to rum thelr course),
coupled with a generation skipping transfer tax exemption of

$1 million (%2 million per married couple), may lead to a great
increase in long term trusts, Professional fiduciaries and finan-
cial planners can be expected to market such trusts aggressively,
with testators feeling that this is an opportunity they must take
advantage of.

1. The Internal Revenue Code of 19286 imposed a generation-skipping
transfer tax of 55% at the death of the life beneficiary of a trust, when
estate tax iIs not imposed on that event. This effectively ends the exemption
of life estates from death transfer taxes, The Code provides an exclusion
from GST tax of $1 million (52 million per married couple) settled in a trust
for as long as the leocal perpetuities period allows.
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The estate planning literature is now beginning to generate suggestions that
lawyers should draft "perpetuities period" trusts to take advantage of the
generation-skipping tax exemption. See, for example, Plaine, 13 Prob. Notes
18 (1987).

Professor Blcom aprees with Mr. Young. If a 90-year perpetuities period
is adopted, he writes, "the estate planning bar will likely encourage thelr
wealthy clients to prolong the duration of trusts to obtain tax benefits."
Bloom, 62 Wash. L. Rev. at 54,

In his report to the California Law Revislion Commission recommending
USRAF, Mr. Colller suggests that lawyers will not start drafting %0-year
trusts. The USRAP Drafting Committee, he reports,

made inquiries in the State of Wisconsgin, which has no rule
against perpetuities [applicable to trusts] in its law, and found
that there was no tendency of trusts from other jurisdictioms to
move into Wisconsin to avold the limitation of the rule against
perpetuities nor was there any practice among Wisconsin lawyers,
so far as could be ascertained, to write documents creating trusts
in perpetuity. Notwithstanding Civil Code Section 715.6, lawyers
in California do not nermally draft 60-year trusts.

The past practice of Wisconsin lawyers is not surprising. They drafted trusts
lasting about as long as those drafted by California lawyers because these
trusts are suitable for any reasonable client's needs. In California, lawyers
have not taken advantage of the maximum perpetuities period allowed by lives
in being plus 21 years; their clients don't need it to carry out their plans.
Neither have California lawyers drafted 60-year trusts. A 60-year trust
doesn’t fit the actual lives and deaths of the client’s beneficiaries, and if
the client is Interested in a really long trust, the lawyer can create a trust
for about 100 years using actual lives. The generation-skipping tax, however,
drastically changes this picture by putting tax pressure on clients and
lawyers to draft lomng-term trusts.

I do not see in Mr. Ceollier's report mor in the staff report any
reference to the generation-skipping transfer taxation exemption and its
probable effect on the increase in long-term trusts. This ought not to be
hidden under a lot of technical discussion. The proponents of USRAP ought to
come right out and say that an advantage of USRAP is that it enables estate
planners to easily draft a long-term (90-year) trust for clients seeking tax
advantages.

Now it may be asked: "Well, if lawyers are going to draft long-term
trusts to take advantage of GST tax exemptioms, why not make it easy for them
by using a 90-year period rather than lives-in-being-plus-2l-years to govern
the trust duration?” That iIs a falr question, and an important one for the
Commission to face. My answer 1s this: T do not believe in making it teco
easy to draft long-term dynastic trusts, Persons who want such trusts should
go to experienced estate planmers who can, under the common law Rule, draft a
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trust lasting approximately 100 years, and the law should put pressure on
dynasts to seek an expert's knowledge and competence. In drafting trusts to
last several generations, and through unpredictable changes in circumstances,
knowledgeable estate planners put in appropriate powers (both in the trustee
and in the beneficlaries) to give flexibility to deal with changes in the
family, in the tax laws, or in the economy, Thus families whose ancestor
consulted a knowledgeable specialist have little to fear from a trust. But
families whose ancestor consulted a nonspecialist, who "easily" drafted a 90-
year trust, may be straitjacketed with unsuitable and unchangeable provizions,

If the public is served by routing people who want dynastic trusts to !
knowledgeable specialists, then the law should not make it easy for others to §
create these trusts. Mr. Raymond Young's remarks quoted above implicitly ‘
contain a warning: If 90-year trusts are permitted, he expects "professional

fiduclaries and financial planners . . . to market such trusts aggressively.”
Will such trusts be well-drafted, and Indiwvidualized for the particular
family, or will they be routinized -- resulting in many problems later? There

is, I submit, a substantial risk of the latter.

In addition to opening the public to dangers from inexpert estate
planners, USRAP may bring do-it-yourself books into the 90-year trust market.
The do-it-yourself wills shelf in the UCLA law library is bulging and well- E
thumbed. As I look at it, one book that jumps out at me is Dacev's How to 5
Avoild Probate!; complete with will and trust forms of every sort. If a 90-
year perpetulties period is adopted, I would expect Dacey's publishers to have
a new form for a 90-year trust, and probably a badly drafted one. If you
think that millionaires do not consult Dacey and similar manuals, you should
remember that, with rising real estate prices, there are many crdinary,
middle-class Californians sitting on million-dollar houses. Scme of these
people, fearing the effect of federal estate and generation-skipping taxes on
their inheritable capital, may decide to use easy 90-year trust forms, with
unfortunate results for their beneficlaries. It will be sad 1If the law lets
this happen,

Because it is difficult to understand, the Rule against Perpetuities
exerts a socially beneficial pressure against the easy creation of long-term
trusts, Perhaps it is debatable whether the increase in dead-hand control
from the rich seeking private tax benefits is iIn society's interest. But, in
any event, it is surely not in society’s interest to make it easy for the dead
hand to increase its grasp.

B. Trusts in homemade wills. Apart from controlling family trusts,
another purpose of the Rule against Perpetuities is to protect the public from
testators exercising thelr power owver resources in socially cbjectionable ways
for a long periocd after their deaths. USRAP permits these caprices to comn-
tinue for 90 years. Here are some examples (varliations on actual cases):
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1. A bequest in trust for the care of my dog Trixie and her
progeny.
2. A bequest in trust forever to take care of my private family
mausoleum.
3. A bequest in trust forever to serve free California wine at

the state bar conventions.

4, A bequest In trust forever toc support the Rock Mountain
Hunting Club.

5. A bequest in trust for 200 years, to accumulate the income,
and then to pay accumulated income and principal to my oldest descendant
bearing my surname then living.

The first four of these bequests are void because the noncharitable purpose

trusts can endure more than lives in being plus 21 years. The fifth bequest
is also woid for wviolation of the Rule. Under USRAP the trusts established

under these bequests are apparently valid for 90 years!

The extension of dead-hand control in these cases to 90 years seems
highly objectionable as a matter of public policy. Remember: The 90-year
periocd Is not applicable only to trusts drafted by lawyers. It ls applicable
to trusts drafted by anyone. It is applicable to what Professor Langbein
calls the "trailer park" practice of law,

Iv.

The Virtues of Cy Pres

The cy pres statute in California limits itself to what I regard as the
only proper object of perpetuities reform: curing the perpetuities violation.
It has very little potential for extending the dead hand, certainly none at
all for creating 90-year trusts.  Almost without exception, cy pres has been
approved by academics. The only disagreement is whether reformation should
take place immediately, at the testator's death (as California law provides),
or at the end of a wait-and-see period.

The main objection to immediate cy pres is that reformation of a
perpetuities violation requires a lawsuit, which is costly. If we wait and
see, reformation may not be necessary. On the other hand, a reformation
lawsuit at the end of 90 years might be a nightmare. Professor Bloom predicts
it will result in complex litigation with "stapgering fees" to ascertain the
testator’s Intent after 90 years. Bloom, 62 Wash. L. Rev. at 46. Professor
Fletcher observes, "The Uniform Act postpone([s) the availability of reforma-
tion for a very long time. Evidence will be sketchy and unreliable; affected
people will not be able to plan, and the opportunity to effect a substantial
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shortening of the time for certainty will have passed.™ Fletcher, 63 Wash. L.
Rev. at 838 n. 64,

The objection to immediate cy pres -- the cost of a lawsuit -- seems
considerably overstated. California Civ. Code §715.5, providing for cy pres,
was enacted in 1963. 1In the 26 years since there apparently have been only
two reported cases in Califormia reforming perpetuities violations. In omne,
an age contingency of 25 was reduced to 21 In order to save the gift. Estate
of Ghiglia, 42 Cal. App. 3d 433, 116 Cal. Rptr. 827 (1974). 1In the other, the
draftsman had overlocked the presumption of fertility; the court saved the
gift by construlng the class of beneficiaries to exclude unborn children of
unborn children. Estate of Grove, 70 Cal. App. 3d 355, 138 Cal. Rptr. 684
(1977). Two cases in 27 years does not support a claim of costly litigation.

The reason why there is little litigation under a cy pres statute,
I suggest, is that perpetuities violations rarely occur and when they do
they fall Into known fact patterns. The reform a court will adopt in a
particular fact pattern usually is either ruled by precedent or is fairly
obvious. The two California cases cited above are examples of the two most
common violations of the perpetuities rule; (1) inserting ape contingencies
over 21 and (2) overlooking the presumption of fertility (the "fertile octo-
genarian").? The California courts have indicated how these will be dealt
with, so lower court judges can construe similar wills accordingly. The
"unborn widow" problem has been specifically solved by a statutory provision
that a gift to the widow of a person alive at the testator’s death is con-
clusively presumed to be a gift to a person in being. Cal. Civ. Code & 715.7.
These two California cases and the statute solve the three problems that are
always used to justify reform.

If the Commission takes seriously a claim that our cy pres statute has
resulted in costly fees In unreported litigation, I think it should undertake
an empirical study among lawyers to assay the validity of this claim. If this
claim can be supported, there is a very easy solution: Adopt the specific
correctives to perpetuities viclations provided by the New York statutes, and
use cy pres only when these specific correctives are not applicable. This is
Professor Bloom's preferred solution.

As for myself, seeing no evidence that cy pres results in costly
litigation, I believe the California statute is an excellent -- indeed, the
best -- perpetulties reform. I would stick with it.

2. In research I did Into over a hundred years of Kentucky cases in 1960,
I found that 55% of perpetuities viclations involved an overlooked presumption
of fertility and 22% involved excessive age contingencies. Dukeminier,
Kentucky Perpetuities Law Restated and Reformed, 49 Ky. L.J. 3, 110-12 (1960).
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V.

The Second Best Alternative: Abolish

the Rule against Perpetuities Entirely
and Have Only a 110-Year Perpetulties Period

USEAP is a contraption worthy of Rube Goldberg. It preserves the common
law Rule, with all its ancient lore and technicalities. It preserves the
ephemeral distinction between vested and contingent interests, the distinction
between "vested in interest" and "vested in possession," the class gifts rule
and the exceptions for gifts to subclasses and per capita gifts. These are
not abolished. In fact, they are spelled out on page after page after page in
USRAP and its commentary.

USRAP makes it terribly hard for teachers. On the one hand, we are
supposed to teach students the common law Rule, which has not been abolished,
while on the other hand, we must tell them that no instrument they draft can
possibly wviolate the Rule during their lifetimes. Does anyone think the
students will have any interest in learning the technicalities of the Rule?

There is merit in the argument that we ought to get rid of all this
ancient learning. And there is a fairly easy way of doing this: Abolish the
commonr law Rule's application to trusts and provide that no trust can endure
more than 110 years. Delaware has done this. Delaware Code Ann. tit. 25
§ 503 (Supp. 1988}, enacted in 1986, provides that the common law Rule against
Perpetuities does mot apply to trusts. At the end of 110 years, each trust
must terminate, If it has not already terminated, and the principal 1is
distributed as provided in the trust instrument or, if there is no provision,
to the income beneficiaries.

&s I understand it, the reason why USRAP does not abolish the common law
Rule is because the 90-year period might be too short to cover some very
exceptional trust where the life beneficiary was an infant when the trust was
created. The life beneflciary might live longer than 90 years and thus the
remainder might vest at the end of a life in being more than 90 years after
creation of the trust. The Delaware statute takes that possibility into
account by providing for a 110-year period; no one -- in this country -- lives
to 110.

USRAP makes 1t very easy for the dead hand to extend its power for 90
years. This is, I have argued, very objectionable. Nonetheless, if USRAP had
really simplified the law and abolished all the arcane mysteries of the Rule
against Perpetulties, as applied to trusts, there would be something good to
say about USRAP. It would have dome us a good in exchange for the bad. But
there are no compensating benefits in USRAP,

If the Law Revision Commission decides that the dead hand‘’s reach should
be extended for a period of years in gross, then I strongly urge it to abolish
application of the Rule apainst Perpetuities to trusts, If we must have more
dead-hand rule, for private tax benefits, the public should pet a compensating



Mr. John H. DeMoully - 9 June 9, 1989

benefit. The Delaware statute is preferable to USRAP. Professor Haskell
recommends the Delaware approach in his article in 66 N.C. L. Rev. 545,
referred to above.

I am far from convinced, however, that the Delaware statute is
preferable to cy pres.

VI.

USRAP and Restrictfons on Land Use

USRAP is inconsistent with the policy underlying Cal. Civ. Code
§ B85.030. Under thls statute powers of termination (including what are
sometimes known as possibilities of reverter and rights of entry) are valid
for 30 years only., After that time, they terminate. A comparable executory
interest will be valid for 90 years under USRAP. To illustrate:

Illustration 1: 0O conveys land to Charity, but iIf it ceases
to use the land for designated charitable purpose, 0 has power of

termination. 0's power ends after 30 years under Cal. Civ. Code
§ 885.030,

I[llustration 2: @ conveys land to Charity, but if it ceases
to use the land for designated charitable purpose, then to A and
her heirs. A has an executory interest valid for 920 years under
USRAP.

Surely it makes no difference in policy whether O or A holds the forfeiture
interest; either interest ties up the use of land. 0 and A should be treated
alike and given the same time pericd for the existence of their interests.

As I recall, this matter arose before the Commission many years ago when
§ 885.030 was recommended., At that time, the executory interest case
{Illustration 2) was not dealt with because executory Interests are almost
always drafted so as to violate the Rule against Perpetuities, It was assumed
that void executory interests would be reformed by a court to be valid either
for A's life or for 21 years. They were thus deemed to have approximately the
same duration as powers of termimation (30 years). If USRAP is adopted,
however, executory interests are valid for 90 years, which is three times as
long as the period applicable to powers of terminatiom.

USRAP brings a potential malpractice trap here. A lawyer can get the
USRAP 90-year period for his client O by using two pieces of paper: First
plece, 0 conveys as in Illustration 2; second piece, A (a straw) conveys her
executory interest to @. O now has an executory interest good for 90 years.
If a lawyer does not use two pleces of paper when the client asks for a for-
feiture restraint for as long as the law allows, is the lawyer guilty of
malpractice?
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VII.
The Staff's Reasons

The Commission staff draft, at page 9, summarizes its reasons for
supporting USRAP. I have responded to the fourth and fifth reasons earlier in
this letter. I now have some brief comments on the first three reasoms given
by the staff.

First, the staff draft says USRAP 1s "an easily administered rule,
eliminating a number of complexities and ambiguities associated with the
traditional rule.”™ This is a most mysterious claim, unless made tongue-in-
cheek. USRAP does not abolish the complexities of the common law Rule. They
all remain with us and are spelled out at excruciating length in the staff
commentary.

As for the claim that USRAP is “"easily administered," only a wild Irish
imagination could so portray a statute that requires 70 single-spaced typed
pages to explain! Anyone who contemplates voting for USRAP should try to read
it through. It is tough golng, tougher than Gray's original classic, (And
Gray claimed, too, that he was describing a "clear and simple” rule!) Under-
standing USRAP is especially difficult because of the use of idiosymcratic
language -- such as "validating side of the rule" and "invalidating side of
the Rule" -- which is not in the current vocabulary of lawyers.

The staff's second reason for supporting USRAP iz that it offers a
significant degree of unity among the states. I believe the staff is overly
optimistic. I have labored in this field for 35 years, and unified reform is
an 1llusion. 1In fact, Professor Leach did not favor it; he thought states
should be laboratories for different reforms, and time would tell which was
better.

The key state in any unified reform is New York, which has far more
wealth in private trusts than any other state. New York reformed the Rule in
1960 by adopting specific cy pres correctives for most perpetuities viola-
tions. I understand that New Yorkers are quite satisfied with this. The
center of opposition to walt-and-see has been New York, Professor Powell, who
taught at Columbia for almost 40 years and wrote a great treatise on property,
led the oppesition. The opposition continues in professors in many New York
law schools: Professors Berger at Columbia, Bloom at Albany, Fetters at
Syracuse, and Rohan at St. John's. The New York legislature has always heen
more jealous of the power of the dead hand than any other legislature, Before
the 1960 reforms, New York had the tightest perpetuities rule of any state.
The New York estate planning bar -- highly experienced and knowledgeable and
well-compensated -- has carefully guarded its territory. 1 cannot believe the
New York estate planning bar would want to open the door to financial advisers
peddling 20-year trusts. I am told by professors and lawyers Iin New York that
USRAP has no chance of adoption there,
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As for the other states, the opposition to walt-and-see continues to be
widespread, stromg, and unabating. Many states have reform legislation
enacted in the 1950s and 1960s, which -- judging from the reported cases --
has resulted in few problems. Likely these states will prefer to stay with a
tried and workable reform like cy pres than to risk adopting a statute as
controversial as USRAP. For example, in a recent Mississippi case, Estate of
Anderson, 541 So.2d 423 (1989), the Supreme Court extensively reviewed all
perpetuities reform and announced it was completely satisfied with its own
reforms, which include cy pres. The court specifically referred to USERAP and
said, "there would appear no need here for legislation on the subject."

Professor Bloom concludes that USRAP will not be adopted by a
significant number of states because the Rule against Perpetuities is "not
creating any real problems in this country. . . . Adoption of this complex
system to deal with the Isolated violatlons {eof the Rule]. . . cannot be
justified.” Bloom, 62 Wash. L. Rev, at 58,

The third reason the staff draft presents for USRAF is that USRAP
eliminates commercilal transactions from the Rule. It is my belief that the
California Supreme Court went a long way in doing just that in Wong v.

Di Grazia, 60 Cal. 2d 525, 386 P.2d 817 (1963). But if a specific statute on
the matter is desirable, it can be a short statute of a paragraph.

VIII.
Conclusion

I believe California’s simple cy pres statute has worked well and is
far preferable to the formidably complex provisions of USRAP. I hope the
Commission will recommend leaving our statute in place, and not recommend
that we embark on the uncharted and troubled waters of a 90-year wait-and-see
period.

Sincerely,

Jesse Dukenminier
Professor of Law

JD/2018/dhb
Enc: Bloom Article




-3 Study 1-3013

INHIBIT &

PERPETUITIES REFINEMENT: THERE [S AN
ALTERNATIVE

fra Mark Blocom*

A new uniform law is in the offing: a Uniform Statutory Ruie Against
Perpetuities (USRAP).! The law is based on the wait-and-see approach to
the common law Rule Against Perpetuities.? Under this approach. a waiting
period is prescribed to see whether the contingency which renders a
nonvested interest void under the common law Rule actuaily occurs.

The wait-and-see cause was initially championed by Professor Leach,
who in 1952 asked: “Why should we not ‘wait and see’ to determine
whether the contingency happens within the period of the Rule?™* By
1979, Professor Casner, Reporter for the Restatement (Second) of Prop-
erty, convinced the American Law [nstitute to adopt a version of the wait-

*  Professor of Law. Albany Law Schoul of Union University. B.B.A. 1966, City Coliege of New
York: I.D. 196%, Syracuse Universay. The author expresses his appreciation to Maron Belsky, Dean of
Albany Law School. and to Professors Samuel Feners (of Syracuse), John Gaubatz {of Miami), Kenacth
Joyee tuf Bulfalo). Juhn Peschel {of NY L), and John Welsh (uf Albany) fur their helptul comments. The
valuable student sssistance of Arthur Jackmaa, Jr., Karen Martell, and David Prusik is gratefubly
acknowlcdped. ‘

1. The Muivnal Conference of Commissioners un Uniform Siate Laws approved a Uniform
Stattory Rule Agarnst Perpetuines (USRAPY at ats August, 1986 meeting in Boston, Muassachusetts.
Unie. STATUTORY R. AGAINST PERPETUITIES [1986) [hereinatier Act or USRAP|. The Act is the
cuimination of three vears of work by the Drafiing Committee on the Uaiform Swtutory Rule Against
Perpetuities Acl. including its Reporter-Draftsman, Professor Lawrenee Waggoner of the Michigan
Law School. See Waggoner, Perpetuities: A Progress Report on the Druft Uniform Staistory Rule
Against Perpeiuities. 30 INST, O EST. PLan. 1 700 (1986) |herzinalter Wagponer. Progress Repari)

The Conference has completed all work on the statutory portion of the USRAP, including review by
the Conference’s Style Commitiee. The Prefatory Note and Commuents to the Act must sti)] be finalized.
however. Leter to the author from Professor Lawrence Waggoner (Sept. 19, |946).

Official publication of the USRAP. with Prefatory Note and Comments, is expected in early 1987
The Act will also be submitted 10 the House of Debegaies of the American Bar Associanion for ns
anticipated approval in early 1987, Telephune interview with John M. McCabe, Legislative Director,
MNauonal Conference of Commissioners on Uniform State Laws (Aug. 12, [986).

Professus Waggoner graciously furnished the author with advance copies ol his Progress Repori
articke and varivus USRAF drafis. When appropriate, this articke provides page relerences (o the
Prefaiory Mote and Comments contamed in the April 30, (988 draft version of the USRAP. Unir.
STaTUTORY R, AGAINST PERPETUITIES { Discussion Draft Apr. 19856) [hereinafter DrarT USRAP (Spring
1986)). Subpect o minor changes and pulishing. if is anticipated thal the ofticial version of the Act will
be comparable 10 the Spring 1986 Drafi.

2. The waii-and-see component of the Uniform Saatutory Rule Against Perpetuities (USRAP) is set
forth infra note 71,

3. Leach, Perpetutties in Perspeciive: Ending the Rule’s Reign of Terror, 65 Hawv, L. Rev. 721,730
(19523 [hereinalier Leach, Reign of Terror).
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and-see approach.? If the USRAP is widely adopted by the states,’ the wait-
and-see advocates will have succeeded in affecting *a fundamental modi-
tication of the common law Rule Against Perpetuities,”®

The purpose of this article is twofold: first, to demonstrate why, in
respanse to Professor Leach’s basic questton, we should not “wait-and-
see”; second, to offer constructive, alternatives to the wait-and-see ap-
proach.

Part [ of this article identifies those areas of agreement between wait-
and-see advocates’ and opponents.! including the acknowledged desir-
ability for some rule against perpetuities. In part ll, the case for wait-and-
see 1s summarized and the three major wait-and-see methods are described.
These methods include: () the causal relationship method, (2) a measuring
lives version under the Restatement (Second) of Property, and (3) the
newly-unveiled proxy method under the USRAP. A recent debate between
Professors Dukeminier and Waggoner highlights the controversy among

4 Arthe Amerncan Law Institute Proceedings in 1978, Director Herbert Wechsler set the swuge for
the debate over wan-ynd-see: | Tthe rute against pefpetuilies that i first learned sbout fifty years ago
- and never imagined that people would ever argue aboyt {laughier), or was sufficientiy impoftant lo
arguc about. is going 1o be the subpect of a great debate. ” Proceedings o 978 Annual Meeting. 55
A L.[ Proc. 45 (1978) [hereinafter /978 ALS Proveedings| (remarks of Dhr. Wechsler).

i the end—afier two years of heated debate—Professor Casner previnicd over Peofessors Powell,
Berger, Lusky, and other wait-and-sec opponents. J/d. at 222309 Proceedings of 1979 Annual
Meetng 56 A L1 Proc. 424-81, 483-91, 521 {hercinafter /979 ALS Prow eedings.] The wart-and-see
approach s reflected in Chapter | of the volume on donative transfers RESTATEMENT (SECOND) OF
PROPERTY (DONATIVE TRANSFLAS) §§ 11- 1.6 11947).

§. Atus August. [986 mecting, the National Conference of Commissioners on Uniform State Laws
recomanended that the USRAP be cnacied in all the states. See ingfre notes 201-07 and accompanying
lexl tor the states :n garly [986 of the Rule Aguinst Perpetuitics in the United States.

6 L. WanGONER. FUTURE INTERESTS IN A NutshelL 300 (1981} [hereinafter .. WaAGGONER.
NUTSHELL],

7. The tute Professor Leach is the acknowtedged podfather of the wait-and-see movement. As
Protessor Waggoner notes: “{TThrough his wrinngs [he| became such a devoted proponent of the
concept thal it has come w be identified with him. ™ fd. a1 293 see R, Ly, THE MoDRERN RULE
AcalNsT PERPETUIRES 192-93 (19660 [hereinalter Lywn| - Professor Leach's colicague. Professor
Casner, sigrificantly advanced the wait-and-sce cause by his efforts as Reporrer for the Restatement
15econdh of Property. See supra note 4. Onher advocutes include Professors Dukeminier and Waggoner,
and the tate Professor Maudsley. See infra note 9 {citing recent publications by Dukcminier and
Wapgoner), Maudsley, Perpetuities: Reforming the Common-Law Rufe—How 1o Wair and Ser, 60
ComnFLL L. REv. 355 (1975) [hereinafter Maudsley, How ro Wair and Seel.

E. The late Professors Mechem, Powell, and Simes sieadfast]y opposed the wait-and-see approach.
See. ¢ g.. Mechem. Further Thoughts on the Peansvivama Perpetuittes Legistation. 107 U Pa. L. REV.
965 1 1959 (hereinalter Mechem. Further Thoughts): Powetl, How Far Showid Freedom of Dispasirion
Ga?. 26 AB.Rec. R (971}, Simes. /s the Rule Against Perpetuities Doomed? The “Wait and Ses”
Dactrime, 5 Micu. L. REV. 179 {1950 (hereinafter Simes. The “Wair and See” Docrrine|. Cther
uppanents include Professors Berger and Lusky. See 1978 und 1979 ALT Proceedings. sipra note 4;
Fetters, Perpetuisies. The Wait-and-see Oisaster, 60 CorneLL L. REV. 380 (1975) [hercinaiter Femers.
The Wart-and-see Ditaster|; SA R. PowelL. TIE Law oF REAL ProperTy § 827F1D) (P. Rohan ed.
1985). The Ruhan work provides an extensive perperuirics bibliography for works before 1980. /4. at
817G, .
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scholars regarding the appropriate methodology under a wait-and-see
approach.?

Part 111 presents the case against the wait-and-see approach by address-
ing several underlying, but unfounded, assumptions. The most crucial
assumption under wait-and-see is that a severe enough problem exists to
warrant its adoption. Research. however, reveals a perpetuities viclation
averaging only one relevant case per year during the eight-year period.
1978-1985.1¢

Part IV makes the case for refining the common law Rule, based in part
on a critique of an erroneous decision by the Indiana Supreme Court in
1985. ' In addition, a statutory scheme for refinement is offered. Although
the statutory package partially relies on existing or proposed solutions, the
overall package has never been detailed.

In the end. rejection of wait-and-see legislation generally, and the
USRAP specifically, is urged. Adopting the wait-and-see approach to the
common law Rule Against Perpetuities would be tantamount to buying and
using "“an atomic cannen to kill a gnat. ™2

I. AREAS OF AGREEMENT BETWEEN WAIT-AND-SEE
ADVOCATES AND OPPONENTS

There is a general consensus concerning various aspects of the Ruie
Against Perpetuities. That the Rule serves 4 useful societal purpose by

Y. Dukenunier, Perpenties: The Measuring Lives, 85 Cotusm. L. REv. 1648 (1985 {hereinafter
Dukeminier. The Measwring Lives); Waggoncer. Perpetuities: Perspective on Weit-and-See. 85 COluM
L. REv. 1714 (198RS} (hereinafter Wapgoner, Perspecrive]: Dukeminier, A Response By Professor
Dukeminier. 85 Corum. L. REY. 1730019851 Waggoner. Rejoinder By Professor Waggoner, 85 Caium.
L. Rev. 17391 19R85); Dukeminier, Final Comment by Professor Dukeminier. BS Colud. L. REv, 1742
1 1985) [heretnafter Dukemnicr. Final Comment|.

0. Perpetuities cases for the tweniy-one-year period. 1957-1977, were identilied in 2 memoran-
dum by Professor Powell. RESTATEMENT (SECONM OF PROPERTY (DOmaTvE TRANSFERS) |17, 143,
|48-54 (Tent. Draft Mo. |, [978), repriated in 5A R, POWELL. THE Law OF REAL PriwtrTy ¥ £27TH
{hereinaiter Powell Memorandum|. For purpuses of this article, | have updaed Professor Powell's
effurts hy identifying American cases during the eight-year period, 1978-1985, which invoived the
Rule Against Perperuiies. A Lexis scarch in 1986 produced all cases contaiming the phrase " Rule
Against Perperuities.” In addition, cases {including cases published in the New York Law Journal)
which were digested under the heading ~* Perpetuities” were wentified.

The reievant cases from 1his universe are those which would be governcd by the wait-and-see
approach 1o the common faw Rule Agamst Perpetudiies under the USRAP. See infra note 71 and
accompanying text. Cases which did not void un interest under the comman law Rule. as well as cases
which did not specifically involve & question of validily, are not considered relevant cases.

11, Mernll v. Wimmer, 481 N.E.2d 1294 (Ind. 1985), wararing 453 N.E.2d 356 (Ind. Cr. App.
19831, Merrilf is discussed infra in 1ex1 accompanying notes 221-34.

12. The quotation was Professor (then Dean) Richard Manwell’s description of California’s
legislative response in 1963 1o a commercial iransaction case. Dukeminier, Perpenuities Revision in
Catiforma; Perpetual Trusts Permitted, 55 CaLlr. L. Rev 678 (1967) [hereinafter Dukeminier.
Ferpeiuities Revision)
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limiting dead hand control is a viewpoint almost unanimously accepted. !’
Further, most would agree that the perpetuities time period—I[ives in being
plus 21 vears—establishes an acceptable outer limit for dead hand con-
trol.'¥ An English Law Reform Committee concluded as follows: “In the
absence of any compelling reasons, whether based on public policy or
otherwise (and we can see none), we prefer to leave the permilled period as
itis . . . "8 '

There is also general agreement on how the common law Rule operates.
Based on Gray's formulation, !¢ interests which will not necessarily vest (or
fail to vest) within lives in being plus 21 years are void from their incep-
tion.’” Moreover, vested interests which must either vest (or fail to vest)
within the perpetuities period may be invalidated under the infectious
invalidity doctrine.'® Professor Leach described the doctrine’s application
as follows: '

When part of the gifts in a will or trust violate the Rule, the courts inquire
whether what is left can stand by itself . . . without serious distortion of the
dispositive scheme of the testator or settlor. If the answer is negative then
other gifts—prior, concurrent, or subsequent—are also stricken out. "

The doctrine of infectious invalidity suggests another point of agree-
ment. The transferor’s intent should be carried out unless effectuation of

13.  The English Law Returm Commuttes which recommended the wiit-and-see approach stated as
follows: “ Granted the necessuy for placing sume time limit on the vesting of future interests, which we
ke to he bevond argument . " Law REFORM COMMITTEE, FOURTH REPORT, CMND. No. 181 5
(1956} temphayis added) (heresnafier ENGLISH REPORT]

The Restatemenl { Sccond) of Property provides exiensive justitication for a rule against perpetuiies.
See RESTATEMENT {SECONG) OF PROPERTY 1 DUNATIVE TRANSFERS) 810 { 1983 (Introduciory Nolc): see
alver L. SIMES. PUBLYC PoLicy asn theE Deap Hanp 58-63 (1955) [hersinalter, L. SimEs, PusLIc
Poicy .

4. See, e.g.. L. Simes, Pusuic POLICY. supra note 13, a1 68. ([ T|he penwd of the Rule would
seem sulf 1o be a workabie and practical one. ). Waggoner, Progress Report, supra nove 1, % 7034
{"{Tlhe traditional period works well enough as it is.”). Although Professor Casner suggesied the
appropniateness of shortening the period. he detected no movemcnt (o warrant a departure from the
iraditional period i the Restatement iSccond), 7978 AL Proceedings, supra note 4, at 226-27
{rermarks of Protessor Casner).

15.  ENGLISH REPGHT, supre note 13, at 6.

16. Mo interest is good uniess it must vest. if at all, not later than twenty-one years after some life
in being at the creaton of the interest. ™ 1. Gray, THE RULE AGAINST PERPETUITILS § 201 (4th ed. 19342)
[hereinalser Grayl. See generally Siegel, John Chipman Gray, Legal Formaiism, and the Transforma-
ten of Perpetuities Law, 36 U, Miamit L. REv. 429 (1982).

17, The common law Rule also applies 1o powers of appoinument, including whether a power was
validly created and if 50, whether it was validly cxercised. See L. SIMES & A. SmuTH, THE Law Ok
FUTURE INTERESTS 4§ 1271-1277 (2d ed. 1956 & Supp. 1985).

1B, fd. %§ 1262-1264; ser infra note 239 and accompanying text (providing recent examples of
infectious invalidity doctrine).

19.  Leach, Perpetuities Legisiation: Haif, Pennsvivania!, (08 U. Pa. L. REv. 1124_ [147 (1960)
ihereinafter Leach. Hadl Peansvivama|.
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that intent contravenes the public policy behind the Rule Against Per-
petuities.?® Further, most would agree that a transfercr did not intend to
extend dead hand control for too long a period, even though the Rule may
be violated by some technicality.?! All would agree that Professor Leach
masterfully identified the major areas of technical violation: the admin-
istrative contingency, the fertile octogenarian, and the unborn widow,2?
There is less agreement on whether a violation caused only because an age
requirement exceeds 21 years constitutes a technical viofation;% this article
assumes that such violations are techniical. Finally, the article treats the all-
or-nothing rule as falling within the technical violations area.?*

There is also agreement that perpetuities violations caused by tech-
nicalities may be avoided by competent drafting.23 For example, the unborn
widow problem can be avoided by specifying in the instrument that the
widow must have been alive when the interest was effectively created. 26 At
a minimum, a violation can be avoided by a saving clause. Professor Casner
could not have put it more simply:

| T|here is absolutely no reason why anybody drafting a trust today should
violate the rule against perpetuitics. All you have to do is to put in a provision
that 21 years after the death of A, B, C ang D~—naming people—this trust will
terminate . ., .Y

h *

0. Forexample, an A.L.1. member stated: "The ubjective of the law in this arca, (v me, should be
10 carry out the conveyor’s intent w the greales: exient possible, subject only to restrictions on public
policy.” /978 ALI Proceedings. supra note 4_ at 269 {remarks by fuhn H. Young). -

1t Professor Wiggener cansiders ail perpeiuities vinlations 10 be mistakes. See Waggouner,
Perpetuisy Reform, d1MicH. L. Revo 1718, 1719-20, [782-451198]) [hereinafter Waggoner, Perpetuity
Reform|.

21, SeeLeach, Perperities in u Nuishell, 51 Harv. L. REv. 638, 643461 1938) [hercinafier Leach,
Perpetuiiies in o Mulskedl]. The literature has been overwhelmed with illusirations and discussions of
these trups. See, ¢. 4. Waggoner, Pragress Repori, supranote |, % 7012 nn. 91 |; Waggoner, Perpetuity
Refarm, supra nole 21, at 172647, L. WAGGONER, NUTSHELL.. supru note 6. a1 198-216 (three classic
buoby traps). USRAP drafts alse provide examples and discussion of these traps, See. e.g.. UNIFE
STaTuTORY R. AGAINST PERFLTUITIES at 25-27 (Discussion Draft Feb. 1986 (cxamples Y=11) |here-
mafter DRaFT USRAP {Winter [986)]. Presumably these examples will appear in the official version of
the Acy. See supra note 1.

23, Ser Waggoner, Perpetuiry Reform. supra note 21, at 1726, 1748.

24, Under this rule, ¢lass gifts may be invalidated of there is a possibility of luctuarion in the class
beyond the perpetuitics period. See Leach. The Rule Againsi Perpervities and Gifts to Clusses. 5| Harv.
L. Rev. 1329 {1938) (hercinafter Leach, Ciifts ro Clusyes|.

15. See. e.p.. Waggoner. Perpetuiry Reform, supra note 21, at 1724-26.

28, See. e.g.. DeMetio v. DeMello, 19 Mass. App. Ct. 68, 471 N_E.2d 406 { 1984 ), review denied,
393 Mass. 1106, 474 N E.2d 182 (1985).

27, 1978 AL Proceedings. supra note 4, a1 240. A saving clause (referred toby some asa “savings
clause™ } also provides for a “gift over” on (rust terminstion. See infra note |78 (example of saving
¢lause).
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Finally, there is a unanimous feeling among those who come 1n contact
with it that the common law Rule Against Perpetuities is exceedingly
compiex. These include law students, law professors, lawyers, judges,
legislators. tax personnel, and, of course, nonlawyers. Gray spoke as
follows: .

There is something in the subject which seems to facilitate error. Perhaps it is
because the mode of reasoning is unlike that with which lawyers are mosi
famuliar. The study and practice of the Rule against Perpetuitics is indeed a
constant school of modesty. A long list might be formed of the demonsirable
blunders with regard to its questions made by eminent men. blunders which
they themselves have been sometimes the first to acknowledge; and there are
{ew lawyers of any practice tn drawing wills and settlements who have not at
some time either fallen into the net which the Rule spreads for the unwary, or
at least shuddered to think how narrowly they have escaped it.**

Professor Leach also acknowledged the Rule's complexity: “I confess to
some predisposition to being overwhelmed on this subject. "**

It. THE CASE FOR THE WAIT-AND-SEE APPROACH TO THE
COMMON LAW RULE AGAINST PERPETUITIES

A.  Ruliongle

The wait-and-see approach developed in response to the alleged
harshness of the common law Rule Against Perpetuities.’® Under the
common law Rule. a nonvested interest musi be validly created. that i5. it

B, GRAY. suprd naue 16, at xi.

9. Leach, forwurdto ) DUKEMINIER . PERPETUITIES LAW [N ACTION. 31 ¥ (19621 Profiessor Leach's
JiHicudues with the Rule are supgested in his famous Nutshell article whesein he provaded the following
cxampie (0 illustrate the severability doctrine:

| Ejxampie 34. T bequeaths 51000 ta the first son of A who shall become a clerpyiman: but if no son

of A becumes a clergymun, then o B. [The gift over to B ™if ng son of A becomes a clergyman™

planly includes at least two contingencics: (al A having oo son—which must occur, o atall, at 4%

death: 4b) A having one or more sons. none of whom becomes a clergyman—which cannot he

known until the desth of A's sons. a time well beyond the period of perpetuities. | A dies withuul
ever having had a son. Nevertheless, the gift w B fails.
Leach, Perpetuities in a Nuishell. supra note 22, at 6355,

The reader (1ypically a law student) is clearly lefi with vhe impression that the disposition to the Hirst
s f A is valid. In fact, the disposition w the first son of A is invalid for the same reason tha the
disposition 10 & is tnvalid. The event—a son of A becoming a clergyman—will not necessarily occur
within lives in being and 2t years. In effect, the $1000 was aot validly disposed of under Leach's
Cxdmpie.

To his credit, Professor Dukeminier recently acknowledged an error he made in @ wait-and-see
probdem in his widely-adopted cascbook, WnLs. TRUSTS anD EsTates (with §. Johanson). Du-
keminier, The Measuring Lives. supra nowe 9, at 1706 n. 152,

0 See Leach, Reign af Terror, supra note 3.
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must be certain on the effective date of creation that the contingency or
contingencies which make the interest nonvested will be resolved within
the perpetuities period. Under this what-might-have-been approach, non-
vested interests can be voided underthe Rule despite the virtual certainty of
the remote event actuaily occurring within the perpetuities peried.

Wait-and-see advocates object to the common law Rule which operates
“in a sledge-hammer fashion” to defeat the transferor's intention.’! The
title of one of Professor Leach’s articles evokes our sympathies (and
enrages us about the injustices of the common law Rule): Slaving rthe
Staughrer of the Innocents. 3 The injustices of invalidity are further com-
pounded. Property winds up in the hands of unintended—instead of in-
tended—beneficiaries.

The advocates further condemnn the Rule because it penalizes the in-
tended benefictaries for the mistakes of lawyers.™ Because violations can
easily be avoided, the common law Rule only traps the unwary lawyer. 3
Further, it 15 alleged that the wealthy will not suffer because they have
competent counsel.* As described by Professor Dukeminier, *{T]he wait-
and-see doctrine is presented as consumer-protection legislation for the
average consumer of legal services.™? =

B. Wair-and-see Solutions

According to wait-and-see advocates, a system must be designed “to
grant interests that would have been invalid under the common law Rule a
reasonable chance to be valid. " *® Under such a system. a drastic reduction
in litigation would allegedly result because the remaote event would most
likely occur within the waiting period.*

3. Waggoner, Progress Report, supra note |, % 701

31, Leuch, Perpetuities: Staving the Stanighter of the Innocents, 68 Law. Q. REv. 3511952y

13 See. e.x., Maudsley, Hern re Warit g See. siipra note 7, a0 364, After pusiteng that perpetuitics
wiedations are caused by mistakes, Professor Waggoner invokes the cquitable principle of preventing
urjust enrichment as 4 doctrinal basis for the wait-and-see approach. Wagponer, Ferpeturty Reform.
supra note 11, at 1719-20. See generaify Lanpbein & Waggoner, Reformarion of Wills on the Ground of
Mistake: Chunce of Direction in American Law?, 120 U. Pa. L. Rev. 521{1942),

3. See e.x.. I9TRALT Proceedings. supra note 4, al 273-74 (remark s of Dean Robert A, Sein).

35, fd. ’

36, SeeW. LEach & O. Tuoor, Tns RULE AGAINST PERPETUITIES 328 {19573, see alse infra note
190 and accumpanying text.

37. Dukemimer, The Measuring Lives, supra note 9, at [649. The Restarement (Second) of
Property provides the following justitication: * The adoprion of the wait-und-see approach . . _islargely
matrvated by the equality of tresrment that is produced by placing the validity of all non-vested interests
on the same plane, whether the intersst is created by 1 skilled drafisman or one not so skilled.”
RESTATEMENT ( SECOND] OF PROPERTY ( DONATIVE TRANSFERS). ch. |, Introduction, a1 13 (1981),

38, Wapguner, Perspective. supra note 9. at 1717,

19, [97R ALS Proveedings, suprg note 4, a1 249 (remarks of Professor Casner).
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Whatever wait-and-seg system is construcled, its essential operation
invoives waiting to see whether a noavested interest actually vests or
terminates within some time period. Assuming the event does not occur
within the prescribed time period. the current advocates agree with the
Restatement (Second) position™® that courts shouid have the cy pres power
to reform the interest, which, on “waiting and seeing, " eventually turns out
to be invalid.*!

The current dispute. evidenced by a recent debate between Professors
Dukeminier and Waggoner. involves the appropriate method for marking
off the perpetuities waiting period.*? Three major alternatives have been
suggested: (1) the causal-lives method, (2) a formula method to identify
lives, and (3) a period-in-gross approach. The first two alternatives provide
a system for identifying the measuring lives; the third alternative is a proxy
for the time period produced under a measuring lives approach. Draft
versions of the Uniform Statutory Rule Against Perpetuities (USRAF)
recommended only the second and third alternatives.?

Professor Dukeminier recently provided a comprehensive discussion of
the causal-lives method.** It involves three steps. First, identify those lives
in being who are causally connected to vesting. Sccond, test for certainty of
vesting within the fifetimes of the identified persons plus 21 years. Third, if
it cannot be said with absolute certainty that the event will occur within 21
years after the death of any identified perspn, wait and see whether the event
actually occurs within 21 vears after the deaths of those identified per-
sons—the measuring lives.

Professor Waggoner argues that the process for identifying causal lives
raises perplexing problems.*3 As the reporter for the committee drafting the
USRAP. he rejected the causal-lives method “because it was concluded
thar even perpetuity scholars, 1o say nothing of non-experts in the field,
cannot agree on the precise meaning of [the causal-lives] language. "3

) RLSTATEMENT { SECOND) OF PROPERTY |DUNATIVE TRANSFERS) § .5 (1983).

31, See. e g.. Dukemmer, The Measering Lives, supra note 9, ut 1713, The Uniform Statutury
Rule, draited by Professor Waggoner. also provides for ¢y pres reformation after the waing penod.
USRAP % 3{1956) (521 forth and discussed infra text accompanying notes 115—38). The English version
of wail-and-see dues not have a ¢y pres component. Perpetuities and Accumulations Act 1964, § 3 1)
See B Matipsity. Tue Monean Law of PERPETUITIES 232 (1979) {herainafier R. Maupsi £y, TuE
Mot-AN Law].

41 See supra note 9 and accumpanying et

43, See Unir. STATUTORY R, AGAINST PERPETUITIES ( Discussion Draft Aug. 19831 (second alter-
nanve) [hereinafter DrarT USRAP (Summer 1985}]: Daart USRAP (Spring 1986), supra nute | (third
alternative. The Uniform Starutory Rule Agains! Perpetuities sdopts 2 90-year proxy period. See infra
nate 71

44, Dukemnier. The Measuring Lives. supra nole 9, at 1654-74.

45 Waggoner, Perspective, supra note 9, a1 1718-26.

46, Daart USRAP (Spring 1986), supranote 1, at 9.
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The wait-and-see method under the Restatement (Second) of Property
differs from the causai-lives method. Adopted by the American Law
[nstitute in 1979 at Professor Casner's urging,*’ this method purports to
identify the measuring lives by prescribing specific categories.*® As Pro-
fessor Dukemminier expiains. however, persons who were initially fisted as
measuring lives may cease 10 be so and persons not initially listed may later
become measuring lives under both the causal-lives and Restatement
methods.*?

Professor Dukeminier attacked the Restatement {Second)Waggoner-
backed approach on several grounds: It is at best an artificial solution, at
worst an extension of the dead hand far beyond the necessities of the case

=50}

Each side masterfully assailed the other’s position in the recent debate,
Professor Dukeminier stated: "“The Restatement criterion for measuring
lives . . . contains enough puzzles 1o keep perpetuities {awyers in court (and
in fees!) for years. 3! Professor Waggoner countered:

The questions go on and on. The bottormn line is that the simple one-
sentence statute that Dukeminier touts as the solution to wait-and-see leaves
s0 many questions in doubt that, as Dukeminier says of the Restatement, it
“contains enough puzzles (o keep perpetuities lawyers in court (and in fees?)
tor vears. ™

Professor Waggoner also conceded that problems exist under any system
which uses measuring lives to wait-and-see. He acknowledged “[t|he
administrative burden of tracing a somewhat rotating group of measuring
lives, along with the problems ot who the. measuring lives should be and
how to identify them. ! He then raised " a fundamental question deserving
of serious consideration: should actual measuring lives be used at afl?"*

As an aiternative, Professor Waggoner suggesied a period-in-gross
method as an approximation—proxy—for the period determined by using

7. See supru note 4

48 RESTATEMENT (SECONLITOF PROPERTY (DONATIVE TRANSFERS) § 1.4 1 I983). There are 33 pages
of discussion under this section. together with 21 ilustranions, fd, at 48-B0. Professor Koz recently
explamned [uwa's law. which virually adopted the Restatement (Second ) method. Kurtz, The fuwa Rule
Against Perpetunties—Reform at Last. Resiarement Sivie: Wair-and-See and Cy Prex, 69 lowa L. REv,
705 (1984),

19 Dukeminuer, The Meusuring Lives, sugprra note 9. at 1672-73, |681-1701.

0. fd a7

51, Id. a0 1694 Professor Dukeminier later concluded: " So much for the Restatement list. [t may
take years of learned analysis and linigation (o solve its sphinxine riddles.” 7d. at 1701,

52, Waggoner. Perspecrive, supra note 9, at 1724. The one-sentence statule of which Professor
Waggoner speaks 15 se1 forth infra note 150,

53 Waggoncr, Perspective. supra aoie 9, a 1734,

i3, 1d.
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measuring lives and 21 vears.** Although the conclusion to be drawn is
unclear, Professor Dukeminier chose not to respond directly to this alter-
native. One can assume that his major objection would lie with the tend-
ency of a period-in-gross method to unnecessarily and undesirably extend
dead hand control. Indeed, Professor Waggoner anticipated this objection:

To be sure, cases can rightly be posed that show that a fixed period of years
would zllow some families to continue trusts through {or into} more genera- .
tions than other families. Considering the great benefits of the period-of-years
approach. ! doubt that this “advantage” to families with shorter fongevities is
troublesome enough to reject the approach out of hand. %

Professor Waggoner actively pursued 2 period-in-gross method. In No-
vember of 1985, Waggoner authored a 100-year-in-gross version of the
USRAP.*" This version abandons the “'conveniional” measuring lives
approach to wait-and-see.3® The 100-year period allegedly approximates
the waiting period which would be produced if a competent attorney
employed a well-conceived saving clause.*® Regarding the factor of dead
hand control, Waggoner urged: “Aggregate dead hand control will not be
increased beyond what is already possible by competent drafting under the
common Jaw Rule,"® )

Professor Waggoner refines his thinking about the period-in-gross
method in his most recent article: A Progress Report on'the Draft Uniform
Srarutory Rule Against Perpetuities.®' He determines for hypothetical fam-
ilies that the average age of the youngest life in being at the creation of a
nonvested interest would be & years. Since that child would have a life
expectancy of 69 years under the 1985 Statistical Absiract, adding 21 years
produces a period-in-gross of 90 years.®* Waggoner leaves the exact num-
ber of years-in-gross open-ended—somewhere between 90 and 95 years,
the latier based on the life expectancy of an infant {74), plus 21 years.

55 14 at 1726-28

S6. fdoat 1728

57 L'k STatUToRy R. AGAINST PERPETUITILS [ Dhscussion Draft Nov. 19855 1 U)-year period i
prosy version) (hercinafier DRaFT USRAP (Full 1935)].

38.  The “conventonzl™ measuring lives methodology i1s acknowledged wn this druft. fof. a6

59, fd. at 6=12, see infra noies |62-T9 and sccompanying 1eal.

60.  Daart USRAP (Fall 1985), supra note 57, at [,

1. Waggoner. Progress Report, supra note |

62, 14 T M Adternatively. Waggooer suggests a loating period based on actuarial eapectancies.
Id. An carlier drait prescribed the proxy method;

The allowable period 15 2| years plus the number of years of remaining life cxpectancy of a [new-
barn infant} ||5]-vear old], rounded offl 10 the nearest whole number, designated in the Total
column uf the table vtled ~“Expectation of Life and Expected Deaths. by Race, Sex. and Age.™ or
115 successor, in the Statistical Abstract of the United States published by the United States Burcau
vl the Census for the year in which (he nonvested property interest ur power of appointment was
Created.

DrarT USRAP (Winter 19861, supra niste 22, at 6.
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Whatever period is adopted under the proxy method.® Professor Waggoner
predicts: " The benefit of wait-and-see [will be| provided without the costs
associated with it "% -

As approved by the National Conference of Commissioners on Uniform
State Laws, the USRAP provides a 90-vear proxy period,® plus a cy pres
reformation provision.® The Act. however. is prospective in application. in
that it will only apply to interests created after enactment of the legislation
by i state.®” Atthe same time, the USRAP sanctions judicial reformation ot
preexisting documents containing a perpetuities violation.®®

iill. THE CASE AGAINST THE WAIT-AND-SEE APPROACH TO
THE COMMON LAW RULE AGAINST PERPETUITIES

A.  The Assumption of Frequent Invalidation Under the Common Luw
Rule

The case tor wail-and-see rests on a critical assumption: the existing
common (aw Rule causes problems because it frequently invalidates future
interests based on unlikely post-creation events. A draft version of the
USRAP explains: [The] Rule is harsh because it so often invalidates
interests . . . 7%

Relevant perpetuities cases during the eight-year period, 19781985,
were analyzed 1o determine the frequency of invalidution.™ “Relevant”
reters Lo those reported perpetuities cases in the United States which (1)

6} Professor Wiagganer mentions unuther pussihle solution:

Instead of replucrag the proxy appraach for marking off the allpwable winting perioed. the modilicd

vervion might ntroduce 1 fimsted form a generawonaily fixed period madditian o the perund

marked off by the proxy. The proposal might, fur eaampie, be 1o provide that an interesy that would
nave been invalid under the comunon-law Rule 15 valid nevertheless {11 il i vests within the fetime

uf or a1 I1he death of a grandehild of the transferor. whether or not that grandchild was oo being at the

creanion of the meenest, acd 20 i vests within the allowabie period marked off by whichever of the

prasies now under consideratson the Draftsng Committee selects.
Wapsoner, Frogres Reporl, suprd noe 1, % 7034 0,22

L5 T M ) T

65, USRAP § 1119862, set forth and discussed mfre note 71,

6. LSRAP & 311984 ~et Forth and discussed infra in (ext accompanysng notes | 37-48. 1
predicted that the ¢y pres issue will arise infrequently. DaarT USRAP (Spring 19860, sepra now |, ot
&l.

67 USRAP § 5(2) (1986).

6B fod. & Stb). Judicial insertion of a saving clause into the offending instrument by using the lives
Jetermined under the Restatement (Second! list is recommended. Drarr USRAP (Spring 1986), rupre
note |, a1'93-94 There 15 no guidance. however, on the gift over portion of the judicially inscrted saving
clause, i ¢, who will 1ake if the nonvested interest does not vest 21 years afier the death of the surviving
measuring hfc.

69  DrarT USRAP (Winter {986}, supra note 22. at 8 temphasis added)

0 Yee aupra nete 10 1descrebing research methods).
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ultimately involved invalidation of a future interest under the common law
Rule Against Perpetuities, and (2) would be subject to the Siatutory Rule
Against Perpetuities of the USRAP. ™!

For the cight vears, 1978-1985, research confirms the voiding of an
interest under the common law Rule Against Perpetuities in the following
number of reported appellate cases:

1978 One’* _ [982: None
1979: Two™? i983: None™
L980: One™ 1984: None™
[981: None™ 1985 Two'™

Tl. The Unifurm Stawiory Rule Against Perpetustics adopried by the Matwnal Cuaference
August. 1986 provides in part as follows.

SECTION t. STATUTORY RULE AGAINST PERPETUITIES

14) A nonvested property interest v invald unless:

113 wihen 1he micrest s created. o is Certann cilher W vest of W terminate wahin the [ifcnme of an
individual then alive ur wathin 2| vears after the death of that individual, or
(2) the interest either vests or terminaies within 90 years after its creavon.
USRAP § Wa) (1986 ) .

Section ia)l 1) essenttally codifies the common law Rule subjecy 10 the minur qualification by sectiva
11d) that “the pussibility that 3 child wall be born o an individual after the individual's death s
Jisregurded. ™ See DMarT USRAP (Spring 19860, supra note |, ag 21-32 see supra note | (caplaimng
reliance upon Spring 1986 dratt) Section 1{a)(2) provides the wilt-und - wce component of lhe Rule—a
9-year watting period. See DRasT USRAP (Spring 19861, supru nute | at 32-36&. Other poruens of
Sectivn | provide comparable rules for testing whether a power of appuintment is validly created.
USRAP § Wht & (¢ 1986); see DrarT USRAP {Spring [986). seprr note 1. at 38—40.

Section 4 provides seven classes of excluswons from the S1atutory Rule under Section L. including
wiapphicability inthe nondonative transter ares. USRAP § 1019%6). Accordngly, the approximately 15
cases frosn 197K through 1985 involving perpetuitics violations in the commercial [nondowative
transfer) ared are 1ot consdered Creicvant.” See infra lext accompanying notes 31821, The Act also
excludes interests. powers, and ather sreangements which were nut subject 10 the common law rule or
are cxcluded by another siaute. USRAP § 4.

This article abso excludes dunative transicrs involving rovalty interests. See Drach v. Ely. 10 Kan.
App. 2d 149, 694 P .2 1310 rovalty interest created under wiil viotawed Rule), rev'd. 237 Kan, 654,704
P.2d 746 1 1985) {wested mincral interest not void under the Ruley. Alihough such dunative iransfers
were not excluded From ihe Act, it was not because the Drafting Commutex befieved such fransactions
should be subpect 1 the Statutory Rule. To the contrary, the Drafting Commintee believed thut certan
auncral interests. created by either domative or nondonative transactions, should be invahdated o not
vested within 4 40-year period. DRAFT USRAP {Spring 1986), supra note 1. at K1-84. Cllimaiely, the
commutee belicved it preferable to provide mineral interest rules through separate legisiation. Letter fo
1he author from Prof. Waggoner (May 19, 19861

72, Cunnectcut Bank & Trust Co. v. Brady, T4 Conn. 616, 392 A.2d 345 (1978 (1922
testamentary 1rast). Althgugh Conrecticut carlier wdopted 3 limited furm of wait-and-see, the statute
only applies to interesis created afier Ociober [, [955, Conn. GEN. STAT. Ann. § 45-98 (West 1981).

T3 Walker v. Bogle, 244 Ga. 439, 260 5.E.2d 128 (19731 (1978 will); Nelson v. Kring, 225 Kan.
499, 592 P.2d 438 {1979).

T4 Dwkerson v. Union Nat'l Bank, 268 Ark. 292, 595 5. W.2d 677 {1980 {1967 westamentary
rusty. [n Berry v. Union Nat') Bank, 262 5.E. 2d 766 (W. Va. 19800, the court exercised its refermation
POWET 101 save an interest which would have been vinded under the common law Ruke.
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There were also two lower court New York cases involving invalidity based
on the manner of exercising a power of appointment.”™

In summary, the analysis discioses only eight relevant perpetuities cases
during the 197819835 period.*® In effect, there was, on the average. but one
relevant perpetuities case per year in the United States.?!

The inescapable conclusion is that no problem of frequent invalidation
presently exists under the common law Rule Against Perpetuities. Thus,
the case for the wait-and-see approach cannot be justified on this basis.

The same conclusion was reached in earlier periods. In 1955, Professor
Simes argued: | do not think that the hard cases which he [Professor
Leach] discusses are of sufficiently frequent occurrence (o cause us to
overturn the fundamental bases of the Rule.™? In 1959, Professor Mechem
asked: “[H|as there really been a reign of terror, a slaughter of the
innocents [as suggested by Professor Leach}¥"®} Mechem's conclusions:

[ doubt it. For one thing, [ think if such a charge could be documented, Mr.

Leach would have done it. If | am not mistaken. in none of his articles has he

collected authoritics tending to show that any very great number of wills have

currently been the innocent victims of the rule. | have not counted noses (il
cases have noses) and 1 do not assume to set myself ep as an autharity, but |

T8 The court e May v, Hunt, 464 Sa. 28 1373 (Miss. [981), validaied a disposuion under 1he
commen law Rule, but reformed the frusi 1 comply with a umigue Missisiipm rule on restraimng
ahenation. d. 3t 1380~K1

76 See Mernll v Wimmer, 453 N.E 14 156 (Ind. App. |1983), vacates. 41 N.E 2d 1294 119851
{wmiermechate sppellate courl cxercised 11y rEfOMMAton Ppower to save an interesth, see also mfra wxt
ACCUMpanyng mee 126,

7T Barton v, Parrot 25 Ot Mise. 2d 30495 NOE 24 9731C Come. PL 19843, involved a wail
provisist which empowered (rustees to extablish an annual horserace. Because the trustees were
sutharysed ruse the property beyond the perpetuities period. this honoraey trust was declared voud. See
venerativ L. SIMES & A SMITIC, sepre aote 17, % 1399, Burton s o considerad a relevint case since s
involved o trust duratton issue. as duishinet from the USRAP which tests the validity of nonvested
interests and puwers uf appommiment. See tupra noie 7Y

TR Mernll v. Wimmer, J81 N E 2d 1294 (Ind. (985} 1discussed infra a0 notes 230-34 and
sccompanying ext): Commerce Union Bank v. Warren County, No. 85-12-011 (Tenn. Ci. App. 19RS).
Commerce Unien Bunk was reversed i 1986 by the Supreme Court of Tennessee, 707 5.W.2d 854
‘Tenn 19RO {discussed ifra aute 29

T e e Wil of Cirunchaum, 122 Misc. 20 645, 471 NY.5.2d 513 (Surr. 19344 fn re Harden,
NoY L. Sepr. 17, 19a5, ar 13, col. 61NY. Cu. Susr. ).

80.  This number includes a 1985 Ternessee case which, on appeal in 1986, was held not 0 violate
the commun law Rule. See supru aote 78, There were ne reported cases dunng the eight-year pernmd.
1978~ 1985, which declared a puwer ol appointment invalidly created. See supra note 71 descnibing
sybseciions B and (¢ of the USRAP {relating to validity of created powers),

81.  During thes eighi-year period, there were three Canadian cases digested under ~ Perpetuities™
Re Roberts. 32D LR .34 591 {0Ont. H.C. 1978). Re Manming, 84 D.L.R.3d 715(Ont. App. 19781 Re
Lawson, J3 M B.2d 462 (Q.B. 19%1). No violanun of the common law Rule was found in any of these
cuses.

82, L. SiMes. PuaLw Pouicy. supro mne |1, a1 64,

83, Mechem. Further Thoughst, supre mve B, o 96b.
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have been browsing through udvance sheets and reading perpetuities cases for
quite a number of vears and it «s not my impression that the casualty rate 15
high. . . .|Even assuming| three or four casualties a year. . . [or] [djoubie
that . . it's still a rifle ™

Based on Professor Powell's identification of 28 cases of invalidity
during the 21-vear period. 19571977 % Professor Berger similarly con-
cluded: “[W]e are asked. in order to deal with the occasional instances
where an incompetent lawyer fails to adhere to the limitations of the rule. to
accept this beguiling principle of wait-and-see.”'%

Protessor Leach responded to Professor Mechem by suggesting other
sources of perpetuities problems apart from appeilate opinions in which
invalidity was found.*” These included: {1) cases in which the gift was
upheld on appeal after being held invalid {or valid} in the trial court, (2)
cases which were settled. either before or after, a trial court ruling, and (3)
cases where the issue existed but was never raised. Each point bears
scrutiny. 94 -

First, Leach suggested that appellate cases validating a disposition were
relevant. Although he acknowledged that such cases coutd not illustrate the
harsh consequences of the Rule because interests were not invalidated, his
concern slemmed from the legal fees which indirectly diminish the prop-
erty intended for the beneficiary.®¥ Professor Leach’s concern is a valid

K4

83 Puwell Memorandum, supra note [0, ar (43, 14R-53. According (v Professor Waggoner's
andlyws, 22 00 these ¢ases involved violauons of 4 noncommergial nature. Waggoner, Ferpefiery
Reterm, supree note 21, at 1734 0162,

A0 1979 ALY Proceedings, supre nuie 4, at 453 {remarks of Professor Bergers.

8T Leach. Mol Pennsvivemia, supra note 19, at 1131-32. In reply, Professor Mechem observed: ™1
can only say thit in my expenence the reparicd cases nurrnally afford a1 least a rough indea (o the
UMY 10 a4 given area, and they ¢o nol suggest 1o me that the Rule is causing a “slaughter of the
Inmocenls, ™ Mechem. A Brief Repiv to Prsfessor Leach, 108U, Pa. L. REv. LI5S (19600,

B4, As Professor Lynn stated: “HBur Leach's pasition with respect w reforming the Rule is Thae of
the advucate His briefs are persuasive, but they are not invelnerable, ™ Lynn. Reforming ihe Commun
Law Rude Aguinsi Perpetunies. 28 U Cri. L. REV. 338, 481 (1961}, [n Fact, Professor Leach may have
averivgked & possible category of unrepuried or undetectable cuses. See Merrill v. Wimmer, 48|
N.E.xd 1294 (ind. 1985) |discussing uarepusted trial count decssion); Millwright v. Romer, 122
NOW 2 30, 31 Towas 1982) toting fn re Surnmers. 292N W.2d 877 (lowa Ci. App. 19791). There 1s au
evidence 1har this categury is significant. See supra note 87 (Professor Mechem's observation).

%49 Sears v Coulidge. 329 Mass. 340, 108 N.E.2d 563 (1952). Leach puinted tw Sears as follows:

But the i of paries occupies four full pages of the printed record 1229 pages); and after all

possible consulidations eight briefs were submitted (417 pages) and six counsel argued oraily. The

il fees allowed 10 dozens of counsel and uardians ad litem in the main estate and a half-dozen

subsidiary 513163 1> a matter of public record. but the addilional fees charged to individual clienty

whit s10u04d to luse millions upon an affirmance will never be known: let each have his guess as tothe
probable tutal.
Leach. Haul Peansyivan. supra note 19, at 113L
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one, and the existence of validating litigation does suggest a reason torefine
the Rule.

Second, Professor Leach pointed to settlement activity in the per-
petuities area. Indeed, he suggested that the all-or-nothing result of litiga-
tion encouraged settlement.®! In an effort to discover the volume of settle-
ment activity during the |978-1985 period, court personnel for the
surrogate’s courts of three major New York counties (representing a com-
bined popuiation of over 3 million} were contacted.?? The results were
rather stantling: There was nor even one case setiled in these three courts
during the eight-year pericod.

Mr. Richard B. Covey. one of this country’s leading wealth transmission
practitioners, was also contacted.?® Mr. Covey advised thai he had never
participated in an out-of-court settlement of a perpetuities case, nor had he
ever heard of such a practice.

Finally, Protessor Leach was concerned about cases where a perpetuities
violation existed bul was no! detected:

S0, my learned friends wiil say, what harm is done in these cases”? Cnly this: if

the defect is voluntarity revealed or an astute internal revenue agent spais it,

then the person who has not asserted his rights will Rnd himself subjected o a

gift tax liability. Is this the way we want the Rule to work ™

When written in 1960, the federal gift tax exemption level was
$30.000.%* Leach’s argument may have had some meril. assuming he was
correct that perpetuities violations are confined'to dispositions by the less
wealthy. The federal gift tax exemption equivalent is now $600,000.% On
Leach’s assumption, there will be no federal gift tax problem. If. on the
other hand. perpetuities violations also occur among the wealthy, there
should be no federal gift tax problem because the gift tax value of 3 future

W Ser infra Part [V,

41, Leah, Ml Peansvivania, supred note |9, an 1132,

91 In |98}, the combined population of Bronx, Ene (Butlalo), and New York Counties was
approaunately 3.600.000 1¥84-85 New YoRK STATE STanisticat YEaanook 13 (Lith el 1¥8S),

93, Mr. Covey. a gradusie of Harvard College and Culumbia Law School. is a partace i the New
York City taw liem of Carter. Lodyard & Milburn. He 1s the author of THE Makital, DEDUCTION AND
CREDIT SHELTER DISPOSITIONS AND Fiik L'sk OF FORMULA PROVISIONS ( 1984) and GENERATION-SKIPPING
TraNSFERS IN TRUST [ 3 cd. 19780 He o5 also the editor and primary author of Practical Drafiing. a new
will and Irust drafting service. Mr. Covey serves as special 1ax counsel 10 the American Bankers'
Association for wust and cstate 1ax mawers and speaks frequently at continuing legal education
programs and ax insditutes. He 15 a Viswing Adjunct Professor a1 the University of Miami School of
Law, from which he recesved an Honorary Ductor of Laws degree.

94  See Leach, Hail Peansvivania, supra note 19, at 1132,

95, [.R.C. % 2521, repealed by Tar Refurm Act of [976, Pub. L. No. 94—355, § 200HDN 3) 90
Star. 1520 (1976).

9. For gifts after 1986, a credit (nut 1o exceed $192.000) is allowed against gift tax imposed.

«1.R.C. & 2505(a). Because the gift 1ax imposed on a taxabie gaft of $600.000 is $192.000. 1he credit is

equrvaient 1o a gitt tax ¢xemption of $600,000
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interest based on some remote contingency would likely be insignificant.®’
Finally. Leach made the unlikely assumption—he cited no examples—that
an agent would uncover a violation not previously detected."®

B.  Other Assumptions Justifving the Wait-and-see Approach 1o the
Common Law Rule Against Perpetuities

The case for wait-and-see is premised on other assumptions. These
proffered assumptions do not bear up under scrutiny any better than the
assumpticn of frequent invalidation.

Assumption # [ - The common law Rule significantly frustrates the trans-
feror's intent by aflowing unintended beneficiaries to obtain property.

Consider a disposition, variations of which are commonly offered by
wait-and-see advocates: :

T devised property in trust 1o pay income 1o child A for life. After A’s death,
the corpus is lo be equally divided among such of A '~ children as reach 25. T
left the residue of his estate to B.%°

7. a widow, was survived by A who was childless at the time. The remainder
to A’s children is void under the common law Ruie. The interest passesto 8.

[n the abstract, it is difficult to quarrel with the point that T°s intent has
been frustrated by invalidating the remainder interest. But consider that 77s
intent was equivocal—she only wanted her grandchildren to take if they
reached 25. Should we be so concerned with frustrating equivocal intent?
Further. T never knew any of her grandchildren—none had been born
within her lifetime. Should we be so concerned if (1) property will not
reach persons not in existence at the time of the disposition, and (2} a
transferor provides a scheme of distribution in an arbitrary fashion without
regard to the eventual need or status of unborn persons? Arguments for this
kind of dead hand control—which may be frustrated—mazke little sense
when the power of appointment device is taken into account. '

97, See. 2.g. Commissioner v. Cardeza’s Estate. 5 T.C. 202 (1945), wffd. 173F.2d 19 (3d Cir.
F9491. For the same reason. state gift tanation, applicable in 2 handful of states, will et be a factor.

98. Il & recent ruling 15 any indication, the likelihood of detection is remote. {n Priv. Lir. Rul.
4134151 (May 23, 19R2), the Service erronecus!y recognized a provision that vermminaied atrust 21 years
and 1l months after [ives-in-being. Under the Rule, actual—not prescribed—operiods of gestation are
permissible. See L. SiMes & A, SMITH. supra note 17, § 1224,

%9 See, 2.8, Leach, Perperuinies in g Mutshell, supna note 22, at 548 (Example 24).

100.  As Professor Leach write: “The power of appointment s the most efficient dispositive device
that the ingenurty of Anglo-Anwerican lawyers hus ever worked out.™ Leach, Powers of Appointmen:, 24
AB AL B80T (1938).
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Assume in the above example that the age was limited to 21, rather than
age 25. The remainder interest would then have been validly created. If A
died survived by one child, age 3, B would be entitled to the income from
the property for at least 18 years. %! [ndeed, if the child died under 21, 8
would then be entitled to the trust property. Can it be said that B, who after
A’s death would become the owner of the trust property if the disposition
was based on age 15, was really an unintended beneficiary?

By voiding the remote interest,'® the intended beneficiaries will not take
under the instrument, but this does not mean they will never take. The
“unintended beneficiaries” will probably be the parents of the intended
(and usually) unborn beneficiaries. In turn, the parents will likely pass the
property on to the intended beneficiaries and do so in a less rigid manner
than under the original disposition.

Of course, there may be instances of unintended benefit. The point is that
the assumption is not necessarily correct,'®

Assumprion #2. The wait-and-see approuch to the common law Rule
Against Perpetuities will cause minimal inconvenience, through litigation
gr vtherwise.

On one level, wait-and-see advocates have effectively put the uncertainty
of waiting 10 see into perspective. A waiting period is necessary under the
traditional common {aw Rule approach to see whether the validly-created
interest under the Rule actually vests or terminates during the period.
Accordingly. the uncertainty under wait-and-see is no more objectiona-
ble. '

u. Inconvenience During the Waiting Period

Professor Casner once contended that, apart from rare cy pres litigation,
litigation will “evaporate, because when you wait and see the interests wiil

1H.  En a tow states, the mimer child of A would be entitled 10 the interm income by speciul
tegislation. See. e.g.. CaL. Cov COUE & 733 {West 19531 MUY, EST. PowsRs & TAUSTS Law § -2 3
(McKinney 1967) (income that has not been disposed of passes to “persons presumptively entiled to
the next eventual interest {estane)”™)

102,  Professor Lusky. speaking for the wan-und-see opponents, stated: * Qur positiion 15 simply
ihat killing a future interest 1s not the equivalent of murder. " 1978 ALS Procerdings. supranote 4. at 257
Iremarks of Professor Lusky).

10}, CF Wagguner, Perpeiuity Refurm. supra note 21,

104.  See Maudsiey. How 1o Wair and See. supra nole 7. at 36455 . Because most dispusitions are
in teust, earlier obsections to the lack of marketability under wait-and-see wiil nol be pursued in this
article. See Simes, The “Waitand See”” Docirine, supranote B, st 188-90. Nor does there appear 1o be a
marketatiliy problem under non-trust dispesitions. /978 ALf Proceedings. supra note 4, a1 273
{remurks of Fairfax Leary, Ir.. an A.L.l. member),
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vest in time. "' '"* More recently, Professors Dukeminier and Waggoner have
predicted substantial Jitigation under wait-and-see methods which require
identification of measuring lives.il6

Professor Waggoner now argues against “traditional” wait-and-see
methods which use actual measuring lives because administrative burdens
will be imposed during the waiting period.'9” He notes that. unlike the
common law Rule, these wait-and-see methods require actual tracing of
individuals’ lives, deaths. marriages, divorces, births. adoptions tn and out
of families and so on.'"® He concludes that “keeping track of and recon-
structing these events to determine the survivor and the time of the sur-
vivor’s death imposes an administrative burden wise to avoid.” "% [t shouid
be noted that the auending administrative expenses will diminish the
benefits for the beneficiaries,

Assuming, arguendo. that a period-in-gross (proxy) method will not
entail the administrauve burdens identified by Professor Waggoner, will
there be no inconveniences during the waiting period? Will litigation under
a proxy method be unnecessary”? Consider the following hypothetical:

In 1987, T devised property in trust to child A ' life, remainder to A's

children for life, remainder to A's grandchildren who are alive at the death of

the survivor of A's children, T is survived by A and 3 children (W, X, and 1,

Shortly before dying in 2027, A allegedly fathers child Z. Does Z receive
a share of the income during the trust period? If ves, will trust termination
occur when the survivor of W, X, ¥, and Z dies or when the survivorof W, X,
and ¥ dies? What should the trustee do?'1?

AL A’y death, the trustee would like instructions from a court on whether
Z 15 entitied to share in the trust. and if so, when will the trust terminate.
Assuming Z is determined to be a child of A,''! a court might allow Z to
receive income, in part because her inclusion would not violate the com-
mon law Rule Against Perpetuities.!'> But should a4 court determine

105, J97R ALL Proveedings. supra nole 4, at 249 iremarks of Professor Casner).

106.  See mpru mides 51, 52 and accompanying text.

107, Wagguner, Perspectire. supra aoe 9, at 1714-15.

108.  Waggoner, Proyress Report, supra note |, * 701,32,

9. fd

110, A trustee 15 entitled to inviructions from the court regarding such malters as the proper
construction of the instrument and the sdentity of che trust beneficiaries. See RESTATEMENT { SECOND) OF
TrusTs § 259 [1959). .

11, Other cases may imnally involve adoprion questions—adoption out, adoption in. fraudulent
adoption, and equitable adoption. See generallv Rein, Refatives by Blood, Adoprion, and Assaciation;
WA Shouid Get What and Why, 37 Vanp. L. Rev. 711 {1984). A racent case, fa re Estaie of Besi, 66
MY 2d 151, 485 N E.2d 1010 {1985), wyvalved burn-oul-of- wedlock and adoption issues.

H2. See L. SimES & A SMITH, supra note | T, § 649. Because T made a class gifi to A's chiidren.
2. if deterrmined 10 fall within the ¢lass, should receive income for as long as possible.
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whether the trust will terminate if Z survives her siblings by the haif-blood
or should it wait-and-see whether Z actually survives? Assuming a court
should defer construction unti! the problem actually arises,!!¥ how should
the court decide the construction issue if Z is the survivor and the children
of W. X. and Y demand distribution” Should a court .onstrue the will—
sometime in the twenty-first century—rto limit trust duration to the class of
A’s children alive at T's death, or should it allow inclusion of afterborns? If
the court decides that the trust will not terminate until Z dies, deferred cy
pres litigation may be necessary.

In re Estate of Pearson,''* a 1971 Pennsylvania Supreme Court decision,
provides an actual example of litigation under a wait-and-see statute. The
court had to construe Pennsylvania’s wait-and-see statute which offered—
and suit offers—no guidance on determining the measuring lives.'!* Pro-
fessor Waggoner provided the terms of the testamentary trust and relevant
facts:

The income was to be paid to the testator’s brothers and sisters for their lives,
apparently with cross remainders [in income] until the death of the last one:
upon the death of the last surviving brother or sister, the income was to be paid
10 the testator's nicces and nephews until the death ol the last surviving nicce
or nephew; upon the death of the last surviving niece or nephew. the income
was to be paid to the testator’s grandnieces and grandnephews unt.i the death
of the last surviving grandniece or grandnephew: und s0 on {income 1o
yaunger generation benchciaries “as long as there are living lepal heirs™|
unti there were no more income beneficiahies, at which time the corpus of the
trust was to be delivered to charitable organizations. Al his death in 1967 the
wstator was survived by six brothers and sisters, thirteen nephews and nieces.
and twenty-nine grandnephews and grandnieces.''®

113 Ser RESTATEMENT (SECNNGE OF TALSTS 3 239 comment < (19397 (mr advaney imstructiuny un
yueations which may never arisef.

114 442 Pa 172, 275 A 2d 3360197

115 Effective ~ince 139438, the Pennsylvania wakl-and-see statuie provides.

Rufe against perpetutics

Lab General — Mo ineerest shall be voud as o perpetuily except as herein provided.

(k) Vaoud anterest-excepions—LUpan the expiration of the period allowed by the comman law
rule sgaiast perpetuiies as measured by acival raher than pussible evenes any interest aat then
viested and any sterest o megmibers of a <lass the membership of which 1y then subject 10 increase
shll be vond.

20 Pa. Cons, STAT ANN. § 6103(2) 1b) (Purden 1975).

The statyte may apply o interests created before 1948, 20 Pa. Cons, STar. AN, § 6104d) (Purdon
HKS Supp. ) tas amenuded. ettective June 27, 19780 see Levia, Section 61T of the Pernsvlvanng Rule
Agutnst Perpetines. The Vulidite and Effect of the Rerroactve Applicateon of Propeety und Probare
Low Reform, 25 VL, L. Rev. XX (198, -

116, L. WatiGonER, NUTSHLLL. Sipra note B, at 301-02; Waggoner, Perpeitc Reform, supra note
21 a1 k764 Purtiuns of Proficasor Wagponer's Michigan article were adapted from his Nutshell work.
fef. at |TIM n 3
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Professor Waggoner extensively analyzed Pearson. including the court's
mishandling of the wait-and-see concept.!'” He strenucusly objected to the
failure of the court to articulate any standard for determining measuring
lives. He also deplored the court’s refusai to decide whether the charities’
remainder interests were initially vested: a finding which would have
resulted in validity under Pennsylvania law.!'® According to Professor
Waggoner, this refusal constituted an " unwarranted extension of the wait-
and-see modification beyond its proper sphere. ¥ [t also may have cost the
estate a valuable estate tax charitable deduction.!?

Three assumptions will be made about Pearson: (1) the trust was effec-
tive in 1987 (2) the controtling statute was a 90-year proxy version under a
wait-and-see approach: and {3) Pennsylvania's class gift constructional
rules appiied. Under these rules. Pennsyivania courts presumably carry out
a testator’'s intention by including as many persons within a class as
possible. 2!

Al some point during trust administration, it will be necessary to
determine whether any afterborn nieces and nephews (perhaps unlikely
because of elderly parents) and any afterborn grandnephews and grand-
nieces {most likely) will be beneficiaries under the trust. Further litigation
may he required to identify beneliciaries in even younger generations.
Because the interests of all of these beneficiaries might vest by the year
2077, a court properly applying the wait-and-see concept should refuse to
determine validity before that date.!?* Most likely, some interests in the
trust will not vest by the year 2077. At that time, deferred cy pres litigation
will be necessary.'%}

11t re Frank.'* a 1978 decision by the Supreme Court of Peansylvania, is
another example of {itigation under a wait-and-see regime. [n Frank, the
court was faced with a construction issue: whether a2 woman who was
married after. but alive a1, trust creation in 1927, was a beneficiary for trust
termination purposes. After noting the retroactive application of Pennsyi-
vania’s wait-and-see statute,'*® the court determined that including the

7. L WaGaostr, NUTSHEL. sigrra mone 6, at 301-11; Waggener, Perpetuire Reforee, Supru nate
I a 1792-768.

118, Pennsylvama's wait-and-see statute does not apply if an merest would not have been subject
w the common law Rule. 20 Py Cons, STAT. ANN. § 6104(bY 1) [Purdon 1973). See It re Frank, 480 Pa.
16, 389 A 2d 536 (197R) (discussed injra notes 124-27 and accompanying text).

19 L WaGgGuses, NUTSHELL, supra nute &, at 313,

120, Seed. a1 305, Charitable deductions for transfers w truse after July 31, 1969, must comply
with strict rules. See | R OC. 8§ 2055123020, 2522(cn .

121, See McDowell Nat'l Bank v Applegate, 479 Pa_ 300, 388 A 2d 666 (197H).

122, See L. WaGGONER, NUTSHELL. supra note 6. at 303.

123, See tafra notes |35-48 ind accompanying text.

124 480 Pa 115, 389 A 24 53611978

125, See supra ape 115,
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woman would not violate the commmon law Rule Against Perpetuities as
applied to gifts in default of exercising a power of appointment.'*® Frank
raises questions about subsequent constructional cases vis-a-vis both Penn-
sylvania's and other wail-and-see systems.'?’

As under other wait-and-see versicas, the USRAP will apply only if the
common law Rule is violated.'*? Indeed, wail-and-see advocates have
always acknowledged the necessity for litigation, “[A|s Professor Leach
himself pointed out . . . a lawsuit is often necessary to establish that a
traditional perpetuity violation exists . . . ."!*¥ In fact, the hypothetical
case and the actual cases of Peurson and Frank suggest that the most
frequently litigated issue under any wait-and-see system will be whether
the common law Rule was violated. '™ {n wrn, construction cases will be
necessary o determine if persons. typically afterborns, are includabie
within a class. ' If included. the common law Rule may be violated.'? If

116 Fromk was 3 4-3 Jecision. The mapority considersd the actuality that the woman was alive at
trusd creation—un approach notinconsistent with the common faw Rule's treasient of gifts i defalt of
exercising a power under the second-took ductnine. See Sears v Coolidge. 329 Mass. 340, I0R N E. 2d
SAX, (1952). Ser supra muie HS (Quonng statuter. Two of the three drssenters—eguating the secuynd-
tuok doctrine with the wait-and-see approach—abjecied 1o a construction « fich would render the
interest vind under the common [aw Rulbe as st was understood in 1927 fa re Frank, 480 Pa. 116, 339
A2t 54333 wecord L. Sives & AL SMITIE. super e 87§ 1276,

127 HBecause Frank dud aot involve a construction which would violate the common law Rule.
applying a wanl-and-veq gpprouch was not necessary for decision, CF infra note 134 and sccompanying
lest Isuggested apprisach under the USRAP).

128, LSRAP § 1 (19860 see Dratt USRAP (Sprng 19861 supra node |, at 21-51. Pridessor
Oukermunier, however. advocales elimnating the common faw Rule altogether. See dnfra motes (50 and
256 and accompanying tesi: aecord Maudsley, Fom 1o Wart and See. supra note 7, at 1771073

129. L WaGGONER, NUTSHELL. jupra note 6, at 319

13y Anincome tax analogy comes o mind. [n [958, Congress enacied a scholarstup provision
(0 R.C.% 117 wend the case-by-case |itiganon over whether s receipt constituted an excludable it
H.R. Rep. No. 1337, 83d Cong. . 1d Sess. |6, repronied 1934 U5, Conk Cong. & Anmin. MEwS
017, 4044 . Since then. the mapor itigation wssue has been whether the recetpt constinates a scholarship
(m effect, 4 gift or compensation for services. See Bangler v, Johnson, 394 U.S 741 (1969 and
progeny uf cases. Once a receipt is determined tw consiitute & scholarship. complex scholarship rules
apply.

130, Tan issucs may also arise. For example, assume a benetictary has a vested remander intesest
but predeceases certain income beneticiares whi take as a class. Although the remuinder nterest well
be estate taxable. 10y valug ¢ffectively depends on when the decedent’s successor witl obtain possession.
In twra, that question Jepends on who are the membars of the class. Inevitably, the Bosch doctrine
(Commissioner v. Estare of Bosch, 187 1.5, 456 (19671 will requare federal courts o pass on the
propriety of lower state count dedisions. See Mote, Bosch and the Sinding Effect of State Court
Adyudicarion Upon Subsequent Frderal Tax Litigation. 21 Vanp, L. Rev. B25 { [968).

Valuation questions may also arise when an execulor seeks to defer paymeni of tuxes. See | R.C.
§ 6163 (catenswon of 1ime for payment on vatue of future interests); see afso fa re Estate of Gunderson,
Y9l W, 24 808. 613 P.2d 1135 11980 tcomplex formula 10 defer state death taxes).

132 See Connccnicut Bank & Trust Cu. v, Bendy, 174 Cunn. 816, 392 A 24 445 11974,
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excluded, the preferred resuit under existing law, there may be no per-
petuities violation.'3* As reporter for the USRAP, Professor Waggoner
expects that courts will incline towards a construction resulting in validity
under the common law Rule. '3

The ultimate impact of litigation during the wait-and-see period will be
Jiminished benefits for the intended beneficiaries as a result of fees of
lawyers—the unintended beneficiaries. Although the actual size of the
Pearson estate was not disciosed, 6 law firms representing 40 clients were
ordered to be paid from the estaie. In Frank, there were 5 law firms
representing various beneficiaries.

b. Inconvenience at the End of the Waiting Period

Most wait-and-see advocates agree on whal shouid happen in the event
that an interest has neither terminated nor vested within whatever waiting
period obtains: deferred cy pres litigation. '** The transferor’s intent will be
carried out as nearly as possible, “thereby holding the unavoidable enrich-
ment of unintended takers to a minimum, ™16

The deferred cy pres section under the USRAP provides as follows:

REFORMATION. Upon the petition of an interested person, a court shall
reform a disposition in the manner that most closely approximates the
transferor’s manifested plan of distribution and is wuhin the 90 years allowed
by [the statutory rule against perpetuities] if:

{ 1) 2 nonvested property interest or 2 power of appoiniment becomes invalid
under [the statutory rulel;

{2) a class gift is not but might become invalid under [the statutory rule] and
the timc has arrived when the share of any ¢lass member is to take effect in
pOsSESSION or enjoyment; oF

t3) a nonvested property intcrest that is not validated by {the statutory rule]
can vest but not within 90 years after its creation.!'”

113 Ser. eg.. Juyner v. Duncan. 299 N.C. 565, 264 S.E.2d 76 (19800 Underwood v.
MacKendree, 242 Ga. 666, 251 5.E.2d 264 (1978). Sve generalfy RESTATEMENT OF PROMERTY § 375
11944y

134, See DRAFT USRAP (Spring 1986), supre note 1. @t 46, Lingation during the waiting penod
mity also be necessary under the USRAP refurmanon statute. See infra note 145 and accompanying text.

135 Ser supra note 41 and accompanying 1eal.

I3 Waggoner, Perpeiuity Reform. supra noie 21, at 1782

137 LSRAP § 3 (19860
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In addition to 7 single-spaced pages of discussion of the section including 6
complex examples, the USRAP offers the Restatement (Second) as an
additional reference. '8

The complexity of the deferred cy pres approach can be iilustrated by an
exampte under the above-quoted statute. ' Although that example suggests
the precise method of reformation, the actual reform ordered by a court will
depend on the transferor’s “manifested plan of distribution.” This may
include invalidation of the interest, along with invalidation of valid interests
under the doctrine of infectious invalidity.*® The Restatement (Second)

—
138. Drart USRAP (Spring 1986, supra note |, at 6067,
139.  Exampie (31—Age Contengency in Excess of 21, T devised property in wrust, directing the
trustee (o pay the income “'to A fur life, then 1o A’s chiidren; the corpus of the trust is [o be equally
divided among A’s children who reuch the age of 30. T was survived by A, by A’s spouse (H), and
by A's two children (X and V). both of whom were under the age of 30 when T died.

Since the remainder tnterest in favor of A’s children who reach 30 is a class gift, 21 common law
(Leake v. Robinson, 2 Mer. 363, 35 Eng, Rep. 97%(Ch. 1817)) and under this Act . . . the interests
of aff potential class members must be valid or the class gift is totally invalid. Although X and Y
wiil either reach 30 or dic under 30 within thesr cwn lifetimes. there is ar T's death the possibility
that A wiil have an afterborn child {Z) who will reach 30 or die under 30 rmore than 21 years after
the death of the survivarof A, H. X, and Y. There is no validating life. and the class gift is therefore
not validated [under the common taw Rule].

Under [the statutory wait-and-see rule]. . . . the children’s rémainder imerest becomes invalid
only if an interest of a class member neither vests nor ierminates within 90 vears after T's death. If
in fact there 15 an afterbom child (Z), and if upon A's death, 7 has at least reached an age such that
he cannet be alive and under the age of 30 on the 90th anniversary of T's death, the class gill is
valid. [Note that at Z's birth it wouid have been cemain that fe could gt be alive and under the age
af 30 on the 90th anniversary of T°s death: neventheless, the cluss gift could not rhen have been
declared valid because, A being alive, «t was then pussible for one or more additional children to
have |ater been bormn to or adepted by A}

Although unlikely. suppuse that at A’s death {prior to the expiration of the 90-year pericd). Z's
age was such that he could be alive and under the age of 30 on the 90th anmiversary of T's death.
Suppose further that at A's death X and Y were over the age of 30. Z's interest and hence the class
gift as a whole is not yet invalid under the Statutory Rule because Z might die under the age of 30
within the 90-year period foltowing T's death; but the class gift might become nvalid because £
might be alive and under the age of 30, 90 years after T's death. Congequent!y, the prerequisites to
reformation set forth in subsection { 2} are satisfied. and a court would be jusiified in reforming T's
disposition to provide thar Z's interest is contingent on reaching the age he can reach if he lives to
the 3Cth anmiversary of T's death. This would render Z's interest valid su far as ihe Stamntory Rule
Against Perpetnties 1s concerned, and allow the class gift as a whoie 1o be dectared valid. X and Y
would thus be entitled immediately to their one-thicd shares each. [F Z's interest jater vested, Z
would receive the remaining one-third share. If Z faited 10 reach the required age under the
reformed disposition, the remaining one-third share would be divided equally between X and Y or
their successors in interest.

fd. at 63-65.
140, Courts are urged not to apply the infectious invalidity doctrine. See DrarT USRAP (Spring
1986}, supra note |, at 61.
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provides that the uitimate impactof death taxes is a relevant facter in fashion-
ing the relief.'#! Despite the lengthy discussions of deferred cy pres under
both documents, neither provides guidance for a court to determine what the
manifested plan of distribution was in a particular case.

Consider existing judicial difficulty in ascertaining the intent (the man-
ifested plan of distribution} of a decedent: *[P]robing the minds of persons
long dead as to what they meant by words used when they walked this earth
in the flesh is, at best, perilous labor.”'4? Ascertaining such intent some 90
years after death will be even more perilous. Deferred cy pres will require
judges {who will not likely have been born at the lime of the transferor’s
death) to divine the manifested plan of distribution and prescribe a scheme
which best approximales that plan. Such a judge will also have to be expert
or become expert in state and federal taxation, because the tax impact will
be a relevant factor.'*?

Enactment of deferred cy pres legislation will add a class of unintended
beneficiaries: unborn lawyers. The staggering fees Professor Leach com-
plained about may be commonplace in deferred cy pres litigation. '

For four principal reasons, the response that deterred cy pres litigation
will arise only infrequently is unfounded. First, subsections (2) and (3} of
the reformation statute ensure that litigation will occur well before the
proxy period expires. Under subsection (2), the process can be invoked as
soon as one member of a class could call for distribution. '3 Second, the
frequency of litigation is mere conjecture.'* For example, adoptions
{fraudulent or otherwise} which can extend trust duration for a considerable
period are not taken into account. Third. no account is taken of potential
litigation to determine whether the common law Rule was violated; de-
ferred cy pres can be invoked only if the common law Rule was violated. '’

131, RESTATEMENT { SECOND) O PROPERTY {DONATIVE TRANSF:RS) § 1.5, a1 B7 (1983) (liustrauon
1)

142, See North Carolina Nav'! Bank v. Goode, 298 N .C. 445, 487, 259 5.E.2d 288, 291 (1979
(qusing with approval Gathing v. Gathing, 239 N.C. 215, 221. 79 5. E. 1d 466, 471 {1954,

E43.  Relcvant 1ax systems may include federal und stale transfer wax systems (gift, estae and/or
inherivance and gcneration-skippu{g systems), as well as income wax sysiems.

143, See supra 1cxi accompanyng note 89.

145, See wpranote 119 (exampie sllustrating carly lnigution). Similarly. early htigation is possible
when a nonvested interest cannot vest within the wait-and-see period. Ser Dnart USRAP(Spring 1986).
suprra nete 1. at &) tdiscussing Subsection (3), quoted suprm in 1exl accompanying note 137).

ta6.  Professor Casner predicted litigation in no more than 0% of the cases, /979 A LI Procerdings.
suprd Agte 4, 3t 45657,

147, Courts wiil have 1o-determune the effect of a prior. but erroneous. decision holding that an
interest violates the common law Rule, See Merrill v, Wimmer, 481 N.E. 2d 1294 (Ind. 1985) (discussed
nfra ext accompanying noles 221-34). [n cffect, res judicata and related questions will be presenied.
Compare Dickerson v. Union Nat'| Bank, 268 Ark. 292, 595 5.W.2d 677 (1980} (no res judicatal. wirh
Reltins v May. 603 F.2d 487 (4th Cir. 19791 {opimion of distncl count adopted by coun of appeals) (res
Judicata ban).

46




Perpetuitics Refinement

Fourth, even wail-and-see advocates recognize the likelihood of deferred
cy pres litigation. Both the Restatement (Second) of Property and the
USRAP contain numerous examples—none of them far-fetched—of when
deferred cy pres litigation wiil be necessary. 142

Assumption #3: The wair-and-see approach to the common faw Rule
Against Perpetuities simplifies the law.

A critical flaw in wait-and-see systems is the attendant complexity, '+
Each variation begins with the common law Rule and adds on layers of
complexity.

Professor Dukemunier extols the virtues of the causal relationship princi-
ple because it replaces the whai-might-have-been test of the common law
Rule.'* On analysis. however, it is clear that the common law must first be
understood to wdentify the measuring lives.!®! Additionally, Professor
Waggoner demonstrates how difficult identifying measuring lives will be
by this method. '%* Professor Dukeminier, however, feels that the courts will
be able to handle any problems: “[Tlhis gives . . . judges too little {credit|

. 1 do not doubt that judges can reason just as logically, once they see
that the measuring lives for wait-and-see are the persons you test for a
validating life at common law.”*5} Professor Dukeminier's optimism is not
confirmed by the judicial experience to date, %4

The USRAP adopts a 90-year proxy method, but the wait-and-see
component will not upply if an interest does not violate the common law
Rule.'*% if, as ugreed, the common law Rule is not well understood. is it
reasonable to expect that a Uniform Stawtory Rule Against Perpetuities

148, RLSTATEMENT (SECOND) 0F PROPERTY [DONATIVE TRansriRs) § 15, at B1-87 (1983} DRAFT
USRAP (Spring 1986). supra note | a061-67.

149 Professor Schuyler observed: | [ sumplicity 15 2 worthy purpose of perpetuity ceform. then, on
palance, the game of wait-and-see may be hardly worth the candle. ™ Schuyier, Shoutid the Rute Agarnst
Prepetuiies Disvard Tes Vest? (Fart (1), 36 Mick. L. REv. 887, 94141938).

150.  Dukemunier. The Measuring Lives. supra note 9, at 1701- 13, He would displace the commaon
law Rule with ihe following sentence: =" No interest is good unless it vests within iwenty-one years afterthe
death of ali persuns 1 bewng when the interest s created who can affect the vesting of the interest. ™ fd.
1703,

151,  Dukemunier. Fumad Comment, supra note 9, a1 1747

152, ‘Waggoner. Prespective. supranote 9, at | T14-24.

153, Dukemimer, Final Comment. supranoie 9, at 1747,

154, See.e.z.. Memilv Wimmer, 481N £ 24 1294 (Ind. |985) (discussed infrz leat accompanying
nates X2 1-34). Professor Yolkmer discussesthree Nebraskacases involving aperpetuities issue which the
court {and attorneys) failed to detect. Volkmer, The Law of Furure interests in Nebraska i Part 1), 18
CRrEIGHTON L, REv. 259, 278811 19835).

155. LSRAP S | 11986) (discussed supra note 71). see Waggoner, Progress Report, nispra ame |,
0L
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with an added wait-and-see component will be better understood? Pro-
fessor Waggoner thinks not. Consider his concerns as a result of the
Pearson decision:

It is uncertain how competenily the courts will adminisier the wait and see
modification. In working a fundamental modification ot the Rule Against
Perpetuities, the wait and see concept constitutes an enormous disturbance of
settled law in a highly technical and indeed arcane area. . . . [TThe danger

and uncertainty is that some courts, perhaps many courls, operating under a

wail and see regime may misunderstand and misapply the concept. Thus there,
is the risk of muddled opinions, and of a decline 10 the quality of jurispru-

dence in the perpetuity area. To be somewhat more specific, there is even the

nrisk that the wait and see modification would not be restricted to its proper
sphere—nterests which violate the common law Rule in its traditional form.

It would be unfortunate indeed if a court operating under a wait and sec

regime were to refuse to adjudge the validity of an interest which was valid

under the traditional possibilities test on the fallacious ground that the new
law requires that we wait to see what actually happens. Raising the spectre of
such a misdirected result, or indeed the danger of misconceived judgments
even if the operation of wait and see is resiricted to its proper sphere. might be
dismissed as far-fetched were it not for the fact that the Pearson decision
shows that the danger is real. 5

Professor Waggoner also points to another decision which raised *suspi-
cions about courts’ ability to administer wait and sce. " '*? Notwithstanding
his misgivings, Professor Waggoner would depend on courts to identify
“the various chains of evemis that will render the interest valid and/or
conversely the various chains of events that will render it invalid. ™'

The latest available complete version of the USRAP is a remarkably
complex document. ' It contains over 80 single-spaced pages. There are
25 complex examples under just one of the sections'®—a number which
exceeds the actual invalidating cases during the 8-year period, 19781985,
by over 300 percent.

The reader might bear in mind the plight of the legislator who will be
expected 10 consider the merits of the USRAP. A Kentucky legislator’s
response to wail-and-see is instructive: *[T]his is the most complex subject

156. L. WaGcCONER, MUTSHELL. supra note 6, at 310-11 temphasis in onginal).

{57, ‘'Waggoner, Perpetuity Reform, supranote 24 at 1776 n. 153 (citing Phelps v. Shropshire, 254
Miss. 777. 183 50. 2d 158 19663, wherein the count confused the wait- and-see dociring with the common
law severability doctrine).

158. L. WaGGONER, NUTSHELL. supra note 6, at 320. He adds the following caveat: “Inorder for this
approachto work properly, however, the courts must be abletohandle itcompetently. ” fd. at 321, A proay
method does not obviate the need (o identily chains of events; vesting or termination will still depend on
the individual family situation,

15%. Dnart USRAP (Spring 1986), suprancte |.

160. The example se1 our supra in note |39 illusirates the type of example under the USRAP,
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ever brought up in the legislature. and {’'m not going to vote for something [
don't understand.™!¢!

Assumption #4: The wait-und-see approach 1o the common law Rule
Against Perpetuities will not unreasonably extend dead hand control be-
caiise 1t merely adds a standard saving clause 1o an instrumens.

Wail-and-see advocates claim that their system merely introduces a well-
conceived saving clause into an instrument. 1*2 Consider Professor Casner's
description of wait-and-see: "All this really does is to give a person who has
not had the good fortune of putting himseif in skilled hands the opportunity
to have the same benefit.”"'%3

Although this argument has egalitarian appeal in the guise of consumer-
protection, it fails to take into account the differences between standard
saving clauses and the saving clause injected into instruments under wait-
and-see. The standard saving clause ensures compliznce with the Rule but
usually terminates a trust well before the maximum allowable period. In
contrast, the injected saving clause, especially one based on a 90-year
period as sanctioned by the USRAP, encourages dead hand control and
fosters litigation.

Professor Waggoner uses the saving clause feature to justify a waiting
period of 80 to 100 vears.'®™ He illustrates how a disposition otherwise
violative of the Rule—a disposition conditioned on unborn grandchildren
attaining an age in excess of 21—can be saved.'®* All the drafter need do is
insert a saving clause which will require trust termination 21 years after the
death of the last survivor of a designated group. To assure that young
children wiil be included. Professor Waggoner suggests a group comprised
of the surviving descendanis of the testator’s parents or grandparents. '%¢
Since such a group will likely contain a young child, adding 21 years to the
child's actuarial life expectancy produces a period-in-gross of 80 to 100
years. %7

Professor Waggoner rejects wait-and-see methods which empioy actual
measuring lives because of the arbitrariness involved.'® instead he urges
adoption of a USRAP based on a proxy method.'®? Under the USRAP,
courts would also utilize the standardized 90-year time period 10 reform

161 See Dukeminier. Kentucky Perpeivities Luw Resiared and Reformed, 49Ky .1 3, 57 (19600,
162, See Dukemunicr, The Measuring Lives, supranote S, at 1656 & n.25.

163, 1979 AL Proceedings, supra nole 4, at 436 (remurks of Professor Casner).

164. Waggones. Pertpectives. supra note 9, at |T18-19.

165, [d. 1718,

166. fd. atlTl8n. 16

167, fd a 119

168, fd ar 1726-28

169 Waggoner, Progress Report. supra note 1,1 700
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instruments which prescribe excessive wailing periods. forexample, 100 or
125 vears.'™

The dead hand control sanctioned by a 90- w 100-year waiting period
would not be objectionable to Professor Waggoner. “Since lawyers operat-
ing within the Common-law Rule can and do provide such an ‘over-
wsured’ period of time for their clients’ dispositions to work themselves
out, it is hardly unprincipled for the law to grant a similar period of time to
clients who unbeknownst to them and their families did not have expert
counsel. 17! :

It is appropriate 0 consider how a competent attorney would actually
approach a perpetuities problem. Assume a client wishes to leave property
in trust with income to her child for life. remainder Lo unborn grandchildren
provided they reach age 25. The attorney would probably advise against the
disposition: instead, the attorney would suggest that the child be given a
special testamentary power to appoint ameng her issue, urging that the
child seek counsel when exercising the power. Assuming the client per-
sisted, the lawyer would not knowingly violate the Rule. Rather, he or she
would accomplish the result within the perpetuities period by trying to
convince the client to reduce the age to 21. Ahernately, the grandchildren’s
interests couid be made to vest in interest at 21 with delayed possession
until age 25.'" In any event, the lawyer would use a saving clause to be
absolutely certain of no violation 17!

A survey of various saving clause forms reveals two major types. illus-
trated by the forms of wait-and-see advocates:

Professor Dukeminier's form:

Notwithstanding any other provisions in this instrument. this wrust shall

11 The i0K).vear perigd-in-grosy version provides the following example:
Lveemplet 5)—Cuse of AnInteress, As e fts Creation, Bemg Impossitde to Vext Witk the Period of
the Snetwdory Rale. T devised property in irust, directing the irustee to divide the income. persturpes.,
amang T s descendants (rom ome o ume living, for 125 vears. Anthe eng of the 125 year period
lodlowang T's death, the trusiee s to distribute the corpus and sccumulated income to T then-living
Jdescendans, per stirpes; it none. 1w the XY Z Charny.
The nonvested property interest in favor of G s (sic) descendants whowee fiving 125 years alter T's
death can vest, but notwithimthe al lowablc 10- year period of the Statutory Rule. The interest woulkd
vivkate the Common-law Rule because there is no comman-law validating life. 1n these circum-
SEANCES, @ COUN 1s authonzed by subsection (11 of this section, |see supra note 137 w redorm T's
disposiion within the himits of the Statuory Rule. An appropriate result would be for the court to
lower the periad following T's desth Trom a 125.year period w a 100-year period.
[IRAFT USRAP (Fall 1985}, supranote 57, a1 44 CF DRArT USRAP {Spring 19868). supra note |, a1 56-67
lexample of reduction from 100 to 90 years).

171 DearT USRAP (Winter 1986), supra noe 22, at 20,

172 Cf It re Estate of Darling, 219 Neb. 705, 365 N W .24 B21 (19851 (vesting a1 birth, wath
pussession postpuncd unt age 251 .

173 The competent atturney understands that the Rule is complex. he or she has heeded Professor
Casnct's simple solution [ avoud 8 vivlation. See supry et accompanying aoste 37

50




Perpetuities Refinement

termunate. 1f it has not previously terminated, 21 years after the death of the
survivor of the bengficiaries of the trust living at the date this instrument
becomes effective. '™

Professur Cusner's form:

[f this trust has not terminated within 21 years after the death of the survivorof
my issue Iiving on my death, such truse shall terminate ar the end of such 21-
year period. b

As suggested by these saving clauses. people tailor dispositions based on
actual family developments rather than on some abstract notion of equal
waiting time.'’

Significantly, saving clauses in practice do not purport to extend dead
hand control for a prolonged period.'” Instead, they are designed to ensure
compliance with the Rule; they provide for both trust termination and
outright delivery of the property to prescribed persons.'”™ Wait-and-see
provides no gift over after the waiting period.'™ Instead, a court must
determine what the transferor (dead for almost 100 years) would have
intended. Further, the property may continue in trust, provided vesting in
interest occurs within the prescribed period.

174, L Dukesevieg & 5. Jonanson, Wi s, TRUSTS, ANG Estace « 841 (W od. 1984}

175 3 A CasnrR. ESTATE PLanNING 1130 { 19800

176, Consuler Professor Simes’ wew: “What perawl will 1ake care of the aormal desres of the
Lestgtar who nkakes 2 family setiement by way of weatamenary trusts! The answer is clear enough T
Tives an being andiwenty-une yeans. ” L. SiMes, PUBLIC POLICY. supranote EY, ol 6869 Sec. ru .Readv.
Lepg, 491 A 2 HOLRED.C App. 19831 trust, draficd by expert using saving clause. will terminate atter
1 yearsy, Denns v. Rhode Isfand Hosp, Trust Mat') Bank. STUF Supp 623400 RoL 1983, aff o as
emenfifieed, T34 F 2 B9V 415t Cir 1984) tirust wrminadion, based on savtig clause, after 71 vears ).

177, In addiron 1o Professors Dukerminier's and Casmer’s forma, see fafrg Wext secumpanying pies
173, 174, consider the perpetwities saving clauses recommended by Professors Frecland and Maxticld
See inpra noe |78 ree wiso the saving (savings ) clauses recommended 1o the follow g fudm bouks:
Mugpiy, Mueey s Wil CLacses. form 12501985 R Pantr L a & ) MicLte, Mootrs TRusT Foams &
Cheek-Lists § 1.3 form L.X.05 [ (st Supp. 198614 ) Rankin & M. Jounson . CURRENT L1Gal Fomats,
Form 9. 2211984 R, Wi kN5, DRAFTING WiLLs ant TRUST AGREEMENTS— 4 51 5T1Ms APPROACH. [0rTLs
15 20W, 15 21%W {rev. od. 19345)

174 Coasder the furm recommended by Professors Frecland und Maxticld:

MAXIMUM DURATION GF TRUST

1 Avnding Rule Against Perpetuines)

Notwithstandng snything heresn lo the contrary, the trusts created hergunder shail lermingte i
later than twe nty-ong years after the death of the Last to die of thuse benctliciarics whu were livingon
the date of my death. Ad the end of such period all such wrasts shall terminate and my Trustee shall
destribute the undistributed income and pruncipal of such trusts w the current income benchiciarics m
the propartions as they are then receiving the income therelrom and if the proporiions are not
specitied. 10 equal shares to such beneficiaries. absolute and free of trust.

J Frerrann, G, MaxrieLp & C. Eaavy, FLORIDA WiLL AND TRUST MaNUAL C-97{ X ed. 19840 sev alsn
forms cited suprre nte 177,

179 Prafessor Dukeminicr eecugnizes thas shortcoming. Dukemunier, The Measuring Lives. supre

note 9. a4 laSan 28
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If states adopt the USRAP, a 90-year period will likely become the
standard in practice.'% The Enghsh experience bears noting. There, law-
vers commonly used a royal lives saving clause to prolong the wailing
period to the maximum extent possible.’® A Law Reform Committee
recommended adoption of a fixed period of 80 years to attract drafters away
from the rovyal lives approach, but rejecled an automatic 80-year period
under its wait-and-see system: “{Y Jet we do not think that such a period
should automatically apply to all limitations, for if it did the period during
which it would be necessary to ‘wait and see’ whether a limitation is valid
might in many cases be undesirably extended.”'32 The English cases since
1964 suggest that practitioners are using the 80-year option. '8 ‘

The extension of dead hand control is objectionable. Consider Professor
Powell's concerns:

Personally, I believe such a lengthening of the term substantiatly emasculates
the whole salutary purposc of the Rule, namely to restrict the power of the
dead hand . . . . To the extent that the wait-and-see rule, in fact, emascu-
lates the rule. | believe it to be to that extent socially bad, '3¢

Professor Fetters voiced his concérns: “To select the outer limits . . . as
the standard measure makes about as much sense as fixing automobile
speed limils at just one mile per hour under that speed which statistically is
determined to be involved in the greatest percentage of fatal automobile
accidents. "'%5 Ay 4 wait-and-see advocate. Professor Dukeminier’s views
are significant:

But in refurming the Rule, reformers should keep clearly in view the primary
purpose of the Rule: curtailing the dead hand. The measuring lives for wait-
and-see should be carefully Himited lest the reform yietd too much grouad to
dead hand control. The wait-and-sce saving clause should be no broader than
necessary or appropriate in the specific case.'%

The USRAP's deferred cy pres component will also extend dead hand
control. This will likely happen by default.'®” Unless there is a sufficient

180, Ser ugpra none 71 (setting forth Statutery Rule Apainst Perpetuitics umder the USRAP).

181, Escusi REPORT. supra note 13, a6, Leedale v. Lewis. 1980 $.T.C. 679 (Ch.). provides an
exampleut 4 roval lives clause: The Perpetuity Day' meuns the day on which capires the period of twenty-
e years calculated from and afier the death of the last survivor of the descendants of His lse Majesty
King George the Fifth living at the date of this Setilement.

IRZ.  EncGLISH REPORT, supra note 13, at'Y.

t8).  See. r.g.. Watson v. Holland, [1985] | Al E.R. 290 (Ch. 1984); ser also Re Clore {1985] 1
W L R. 1290 {Ch.}{vesting date was the earlier of 80 years or 20 years alter survivor of royal lives).

184, Powell Memorandum. supra note 10, a1 136,

185 Feters, The Wail-and-see Disoster, supranoe B, a1 404.

1286,  Dukeminier, The Measuring Lives, supranotz 3, at 1710,

187.  Professor Wagguner suggests extension by default under the causal-lives method. Waggoner.
Progress Report, supra noie 1. % 7033,
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amount of property involved, lawyers are not going to involve themseives
in the process. Assuming the reformation process is worthwhile for law-
yers, the litigation process may last for several years, further extending
dead hand control .

In the final analysis, Americans have not deemed it appropriate to take
*full advantage of the rule against perpetuities. " '*? This reasonable restraint
is why Lhere is presently little concern in this country over dead hand control.

Assumption #5: The wait-and-see approach to the common law Rule
Against Perpetuities is consumer-protection legislution for the average
consumer of legal services.

Wait-and-see advocates poriray their system as being designed for the
smaller estates. Professor Leach explained:

The technicalities of the Rule against Perpetuities are weil known to the estate
specialists who are found inthe large law firms which more often serve clients
with large estates; these specialists have less difficulty in avoiding the tech-
nicalities and carrying out their clients’ wishes. However, it is more difficult
for the general practitioner, who often serves the smail property owner, 10
keep abreast of the intricacies of the Ruie against Perpetuities while carrying
on the many other types of law practice in which he engages. This . . . [wait-
and-see doctrine] tends to put the nonspecialist on a par with the specialist
and thereby to protect the small-to-moderate property owner who consults the
general practitioner. '%

Professor Leach’s subsequent views provide an interesting contrast:

1 daresay that the stratospheric level of the Massachusetts Bar is as
sophisticated in perpeluities matters as one is likely to find, but the record is
replete with instances in which its members have falien flat on their distin-
guished faces with regard to trusis involving huge fortunes of our most
prominent citizens, '®!

188. Cf May v Huni. 404 S0. 2d 1373 (Miss. 1981} (eight years of litigation).

199. 1979 AL! Proceedings, supra note 4, at 456 (remarks of Professor Casner). Of course, an
occasional transferor uulizes the full measure of the period. See. ¢ g . Klughv. United States, S88F. 2d 45
{4th Cir. 1978){ {881 will, final disposition in 1988). Estate of Tower, 323 Pa. Super. 235,470 A.2d 568
{1983), aff "d. 506 Pa_ 542, 487 A .24 8201 1984) (1889 will, final disposinon not likely before tweaty-first
century).

190. W.LeacH & 0. Tupor, THE RuLk AGAINST PERPETUIMES 228 (1958). Prafessor Dukeminier
agreed:

My experience in reading hundreds of perpetuities cases leads 1o confirm Professar Leach's view, |

have not yet found a trust or will of a Ford or Rockefelier or Metton that violated the Rule against

Perpetuities: violations usuaily occur in instruments prepared by lawyers of ordinary skills. Since

the Rule is seldom violated by specialists handling huge sums of wealth, the wait-and-see doctrine

will have minimal impaci on increasing te amoual of propeny subject to the power of the dead hand.
Dukeminier, Cleansing the Stables of Property: A River Found At Lasi, 65 lowa L. REv. 151, 162{1979).

191. Leach, Perpetuities: Whai Legistarures, Courts and Practirioners Can Do Abour the Follies of

the Rule. 13U, Kan_ L. Rev. 351, 156 n. 16 {1963) | hereinafter Leach, Legislarures).
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Recent cases also suggest that perpetuities issues may arise in substantial
estates. '

Rather than benefiting the average consumer, wail-and-see legisiation
will likely benefit the wealthy consumer of legal services. Indeed. if the 90-
year period-in-gross version of the USRAP is widely adopted, the estate
planning bar will likely encourage their wealthy clients to prolong the
duration of trusts to obtain tax benefits.'”? Nor will the deferred cy pres
component of wait-and-see benefit the average consumer of legal services.
Unless there is a sufficient amount involved, itis unlikely that some unbern
lawyer will undertake to immerse him or herself in the arcane world of
perpetuities.

Finally. a system which shields lawyers for less than competent practices
is hardly consumer-protection legislation. Assuming, arguendo. that most
interests will vest or terminate within the waiting period, the lawyer who
drafted the instrument will escape any consequences for violating the
common law Rule.'¥ [ncompetent tawyers should not be shielded.

Although attorneys may not be expected to master the Rule,!% it is a

192 See Wingv Wachovia Bunk & TrustCo., ISN.C. App. 346. 241 5.E.2d 397 cerr. denied. 295
MNIC 95, 1445 £ 24 263 (1974) tinvolving over 60 named panties repre~cnted by six law irms); see afso
May v. Hunt 404 So. 24 1373, 381 (Miss, [9811(5Sugg, )., disscnting): First Al Bank v. Adams, 38250,
Id 1104 (Ala. 19801 (substuntial amount of property).

193 Favorable 1ax treaument may be secured while property is in trust, See Bloom, The Generation-
Skipping Louphote: Narrowed, Bur Not Closed. by ithe Tar Reform Act of 1976, 53 Wasn, L. Rev. 1
11977) (discussing prior law . As under prior law. generation-skipping (ranster tax can be postponed by
peolonging rusts. | R C. §§ 2601-2663. as enacted by the Tax Reform Actof 1986. 99 Pub. L. No. 514
4 1437 100 Sran. (1946} Professor Casner explained why ihe Rule Aganst Perpetuities appears as
the first lopsc in the Restaternent ( Secend) of Property:

| think 41 1» Important to nute that the subject of donative Iransfers in property really tsthe toundation

uf 1he subject of estate planning, which is a iermthat is quite popular hese days. and there are a great

myny people concerncd about a program of sppropriate estate planning. You really cannot work

eftectively in the field of estate planning without noting the limiations that you are vperating under
fenm the standpoint of propeny law, which s the basis of the entire subject. Therciore, as we develop
1hes topic, we wiil from time to lime examing it in the light of estate planning problems. which injcct
1Nt the picture a considerable amount of taxanon, income, gifl, and esiatc taxes.
{978 ALI Proveedings, supra note 4, ar 22323 iremarks of Professor Casncr). In etfecy. estaie planncrs
concerned with minimizing tzxes for their clienis-—those with significant wealih—must understand the
nterpiay of the Rule Against Perpetuitics, See generaliv Bloom, Transfer Tax Avoidance : The fmpact of
Perpeiuitres Restricrons Before and Afier Generation-Skipping Tazarion, 45 Ava. L. REv. 261 (1981).

194, Presumably «t would aot be malpractice 1o violate the common law Rule under 2 wait-and-see
Svstem,

195, [nthe famous case of Lurus . Hamm, the California Supreme Court helid it was not malpractice
wiolatethe Rule. 56Cal. 2d 583, 364 P.2d 685, 15Cal. Rpir. 821, cert. demied. 3681U.5. Y87 (1961). Bt
see Smithv. Lewis, 13 Cal. 3d 349, 530 P.2d 589, 118 Cal. Rptr. 621 (1975). Wright v. Williams, 47 Cal.
App. 3d 802, 12| Cal. Rpir. 194 (1975) (suggestng less tolerance for & perpetuities drafling violation).
Evensf a violation by a drafting anorney would constitute malpractice, in al ledst one siste an scLion may
not be maintained by disappointed beneficiaires undet & will. See Johnsion, Aveiding Malpracrice Claims
Thut Arise Out of Common E s1are Planning Siiuations, 63 Taxes 780, 783-85(1985) (discussing privity
barmier in Nebraska and possibly New York). On the other hand. luws couns apparently recognize a
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simple matter to avoid a violation by using a saving clause. Society should
not protect the lawyer who does not know enough to use a saving clause. '%
1f such a lawyer can fail in this area. it is likely his or her services generally
may not be of much value to the average consumer of legal services.

Assumption #6: There (5 a correct version of the wait-and-see approach
o the common law Rule Against Perperuities.

Several versions of wait-and-see have been advanced in recent years. [n
1983, Professor Waggoner urged the adoption of the wait-and-see version

malpraclice actwn, but. incredibly, requare Jdiscovery of the error by lay persons within the applicable
hmitalions perwd, Millwrightv. Romer, 322N W 2d 30{{owa 1983, Romerscriticized in Kuntz. supra
Aote 48, ar 734 0,149, Professur Dukeminicr suggests the Romer decision motivated lowa Lo adept its
wail-and-see system. See Dukeminier, The Meanurmg Lives, supra aote 9, at 1656 n.23.

196.  Consider the wueds of Professor Casnes: * Nobody wha drafts a trust woday, famaliar with the
rule aganst perpetmties would think of putting in a trust that did nat have . . . an overall wrminahion
provisiuns [sichanat.” [978 AL Proceedings. supranote 4, a1 240 (f, afier ail the anenuon generated,
lawwers and law students do not know sboul saving clauses, addinonal publicity could be considered. Bar
assec 1t ons could desiribute pubhicity o their members. Law professors should ensure that their students
know that the Rule aced never be vivlated.

Some commentalirs have argued that the use of saving clauses is inappropriaie. ive, e 4. Becker,
Undersianding the Ride Agains: Perpetuines in Relaionio ive Lawver's Role—Ta Coriirus or Construct.,
11 San DiEGO L. Rev. 733, 759 n 5141980 Professor Becker was concerned about pussible deviant
distnibunon of principal. for example, distiibutien of principal which excludes ¢randchibdren. This
problem, bascd on the indiscrimmate use of saving clauses. can be wvoided by a well-conceived *gift
aver.”' Consider Professor Halbach's comment in g widely-disseminated form buok.

The purpose ol ths {2ilt over} provison of the saving clause is to provide fur an alieroatve

distribution of the cuterf peovisiun lerminates the trust before the main provision for distribution

becomes operatve. [tis a dillicult provision s draft because it must be adapted to the dispusisive
seherne of each trust and approxamate the ofiginal as Closely 4 possible.
Hulbach, Rule Agerast Perpeneties. in CALIORNIA WL DRAFTING Pracvicr § 1252 ut 77198

In shwwre, 1here shauld be ao " devianudistribution of principal ™ i the transteror designate s the beneticn-
arwes uf the “gift aver.” The chuices are numerous. See generally McGavern, Perpetuttres Pitfulls and
Herw Besrro Avod Them, 6 Reac Puor., Prop & TR. 1. 55, [T3-77 (1971 ). Moore, New Horezong in the
Gran! dad Exercise of Discretionary Powers, 15 [NST. on EST, PLan. 1 600 (198)).

Professor Beocker also expressed cyncern ower premature trust termnation; specidically, rminabon
while nonbencticiary children were sl alive. Again. the problem can be avorded by discrimenaie use of
saving <lauses, Consider Professor Haibach's form and comment thereto:

Cutdf provision

Any trust ¢reated by this Will, or by the exercise of any power of appowiment cunferred by this
will, that has not termmated souner shill terminate twenty-one (211 years after the death uf the tast
survivorof [name urdescrbe class of those best sunedto be measunag lives | hving al
my death.

COMMENT.

The will drafter should choose the groupof measuring |ives that best suns the particuiar situation.
Halbach, Rele Againsi Perpertaries, 1 CALIFORNIA WILL DRAFTING PRACTICES 12,52, 21 575-7611982).
Professor Simes argued against saving clauses, recommending inst¢ad that an aiterney be sure there
wasna violation. L. SIMES & A SMITH, supranote 17, § 1295, However laudable this weal, practitioners
will use saving clauses. The aitorney s obligation is 1o desiyn a weil-concerved clause uppropriace for the
particular situation.
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of the Restatement (Second} of Property: “{L|egislatures contemplating
perpetuity reform shouid . . . enact wait-and-see statutes modeled on the
Restatement (Second).” "7 During the years 1985 and 1986, Professor
Waggoner authored at teast four USRAP drafts, including a Restatement
{Second) version and three different proxy versions. %

{n January, 1986, the debate between Professors Dukeminier and Wag-
goner was published.'*¥ Although Professor Waggoner raised the proxy
method therein, Professor Dukeminier did not respond to it. After 100
pages of debate, Professor Dukeminier, who advocates a causal-lives
method, concluded: | am more convinced than ever that my proposed
perpetuities reform statute is the simplest, most understandable, and most
easily workable statute vet suggested.™?

Assumption #7: There is a need for a uniform statutory Rule Against
Perpetuities.

A clear diversity among the states regarding their approach to dead hand
control is evident. 2! At one extreme is Louisiana which generally requires
beneficiaries to be in existence al the time of transfer.-** The other extreme
15 represented by the states of Idaho, South Dakota. and Wisconsin which

197 Wagganer. Perpesuey Reform, supra note 21, at |7BS.

198.  Dratrt USRAP{Summer 9851, supra note 43 (Restatement (Second) version ). DRAFT LSRAP
1 Fall 1985), tupra nose 57; DRaFT USRAP {Winter 1986), supre note 22; DRart USRAP (Spring [986),
fupra note . In addition. Professor Waggoner developed further variations on the proxy method. See
fupra notes 62, 63.

199 See supra note 9.

200, Dukemunier, Fingl Comment, supra note 9, at [T46.

201, [naddition to some rule against perpetuaties (o limit remote vesting, states may have related (but
varying) rules limiting dead hand control. See, e.g.. N_Y. EST. Powens & TrusTs Law § 9-1 1(2)
iMceKanney 1967 & 1986 Supp.)irule against unduly suspending the power of alicnation): Minn. $TaT.
ANN. § 5011146} (West 1947) ltrust duration rule); Ara. CoDE § 35-4-252 (1977) (very restrictive
accumulanon rule). Ser generallv L. SIMES & A. SMiTH, supra note 17, §§ 1361-149]

2. Lowsiana operates under a prohubited substitution ruke, La. Civ. CoDE AnN, § 1520 [Went
Supp. 1985). As the Supceme Court of Louisiana recently noted: ** The purpose of the prohibition is to
prevent attempts to e up property i perpetuity.” Succession of Goode, 425 So. 2d673. 677 a5 (La.
1982}. The principal non-trust eacepiion 10 the prohibited substitution rule sanctions a usufruct-naked
ownershipdisposiion. La. Civ. COOE AnN. § 1522(West 1965), This arrangement is roughly equivalent
10 2 ife estate -remainder arrangement. See SA R. POWELL, supranote [0, 1 8317 Indeed, the naked owner
must be alive on the date of disposiuon. La. Civ. CODE ANN. § 1482 (West 1965).

Trust beneficiaries must usually be alive when o trust is created. La. Rev. STaT. ANN. § 9:1803 (West
1965 & Supp. 1986). In rare cases, one or more of the sendor’s descendants who are alive when the
principal beneticiary dies may be substitute beneficiaries. La. REv. STAT. Ann. §§ 9:1975, 9: 1978 West
Supp. 1986). Special rules govern “class trusts.” La. REV. STAT. ANN, §§ 9:1891-9: 1906 (West 1965 &
Supp. |986). See generaity Oppenheim, A New Trusi Code for Louisiana—Act 338 of 1964, 39 TuL. L.
Rev. tB7, 208-16(1965).
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effectively do not restrain dead hand control.*%* In between are a majority
of states which rely on the common law Rule exciusively; that is, states
which have not adopted some wait-and-see method.”™ Finally, there are
wait-and-see jurisdictions: states which have adopted limited wait-and-
see;20% and states which have adopted full wait-and-see,?™ including lowa,
which effectively adopted the Restatement (Second) position. 07

203, Ipavo Cope § 535- 11111979 5 D. Coniriep Laws Awn. § 43-5-64rev. cd. 19831, Wis, STat.
ANN.§ TO0. 1615y (West 19811 T1is Lrue that South Dakota and Wisconsin restrict the undue suspensiun of
the power of alienation Wis STar. ANN. § 700 16 1)(a) (West 1981 & Supp. 19853, 8.D. ComPeo Laws
AN § 43-5-1 11983 For disposinons in teust, however, there will be no suspension problem if the
Lrustee has the puwer Lo sell the trust property, Wis. Stat. Ann. § 700,160 3) (West 19811, 5.D. CopifiEn
Laws ASN. § 43-5-4 11983). ldaho has no suspension rule for personalty, [DaH0 CODE § S5-111(1979),

04, Alabama i Ala. Cone § 35-4-4 (197N): Anizona LARIZ. REv. STaT. Ann. § 33-26) (19741
Arkansas LAKK. ConsT. arr. 2. % 198 California (Cau. Civ. Cove §§ 715 5-715.7 {Deening 197113
Dastrict of Columbia {3.C Cone Ans. § 43-302 (1981)); Georgra 1Ga, CobE ANN. § 34.4-1 (19821
Indiana 1I80. Cook Ass § 32-0-3-1 (Buras Supp. 19350 Mictugan (MicH. Comp. Laws Asn.
§ 26 4911y rCallaghan cev. ed [9R4)). Missoun (MO, Rev. STar. § 442,555 (1965 Supp.iy. Montanz
(MONT. CODE Ann. § T0-1-308 [19B51): New York (N.Y. EPTL § 9-1.1(bNMcKinaey 1967h: North
Caroktna (N C. Cowst. an. [ § 34, North Dakota 1N D). Cent, Cook & 47-02.27 (1978)); Oklahoma
1OKs 4. STAT. Ann. tir, 60, §% 75, 76 (West Supp. 19851). Tennessee {TENN. . 10E ANN, § 24-5-112
(198081 Texus (Tex. Proe. Cone ANN. & 5 043 (Vernon 19820k Wyoming W0, STaT. § 34-1-138
irepublished ed. (97713 The following siates apply the common faw Rule in 1he absence of saatutory
proviswons: Colurade. Delaware, Hawail, Kansas, Minnesota (only persunalty . Nebraska, Mew fersey,
Oregen. South Carolina. Utah. and West Virginia.

Several vl these states have cudhtied refinements of the Rule. See. ¢ .. enfranote 292 ey pres siatutes).
Califorma has an alteenate 60-vear period. Cat. Civ. Coot § 715.6(Deering 19711, See generadiv L.
Semes & A SauTu supro note 17, 85 1411-1439.

NS Connecticut (CoNN GEN. STAT. Anm. & 35-95 (West 198111 Maine (M. Ry STAT. ANN 1t
23§ 1OU197ED; Marvland 1Mu. EsT. & TrusTs Cune ANNC § 11103 (197400 Massachusetts (Mass.
Ank Lawsch INAS iLaw. Caop. 19770, Florida alse appears in this category, FLa. STar, Ann,
§ 689, 22 (Wesi Supp. 19861, See Pawell, Florida’s Stetuiory Rule Agaist Perpetaiies, 1HFLa, ST U L
Rev 767, RID (1934

206, The lullowing statcs clearly employ the causal-hives method: Alaska (Abaska STat
5 3 2T OI0I9RE D Kentucky (K. Riv, STaT. AN, § 381,216 (Michie/ Bobbs- Merrill 19711); Nevadal
Nev Riv STaT 4 101103 (19851 New Mexico (N. M. Stat. AnN. & 47-1-17. 1 (Supp. [983%) Rhode
Island (R F Gen. Laws § 34.11-38 019841,

The wait-and-see method 15 unclear in the following states: Mississippt Qudiciaily adopis wan-and-
wee), New Hampshire (judicially adopts wank-and-see 1: Ohio{Omio Rev. Cong Ann. § 2131.08 ¢ Baldwin
Supp. 1984k Vermoni (V1. STa7. ANN_tit. 27§ SO1419750. Viegima (VA CoDE ANN § 35-13.1(Supp.
19851 Washingion | WasH Rev. Cuve AN, § 1198130 (Supp. 1986) (trusts only)), See generativ
Dukemnier. The Measuring Lives. supra note 9, v 1658-59 n_ 3. Uscenaunty also exists in Pennsyl-
vansa. See supratest sccompanying notes 11427 {ilinois has aunigue system applicabic only furirusis.
TLL. ANNL STAT of 30, 7€ 1912196 (Smith-Hurd Supp. 1985} See Schuyler, Showid the Rufe Agdinst
Perpenupies Discard frs Vest, 56 Mici. L. REV. 583 71415 (1958),

Professor Dukeminier also discusses wait-and-see adophons outside the United States. Dukeminer,
The Measuring Lives, supranote®. 21 1655, 16580.29. Ser peneraliv L. SIMES & A SMITH, supranune 17,

% [411. England’s complex wail-and-see sysiem 15 comprehensively treated in Professor Maudsley's
work, B Maupster. THE MOUERN Law, jurtra note 44, a1 110-95.

207 lowa CODE AN & 558.68 (West Supp. 19851 (discussed in Kurtz. supra note 48).
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Wait-and-see advocates have called for a uniform statute for over 30
years, ¥ [f one had been adopted in 1979, the much-maligned Restatement
{Second) method would have been emploved.2® |s there any reason to
suspect that any state, let alone a significant number of states, will adopt a
USRAP based on a proxy approach? No, because dead hand rules. or the
lack of them. are not creating any real problems in this country.*? The cost
of enuctment is not worth the effort. !

Ultimately. a USRAP is unnecessary. Even if adopted, the USRAP
would not apply 1o interests created before individual state enactment.?12 In
light of the recent publicity generated by the USRAP, it is doubtful whether
lawyers will draft new instruments without inserting an appropriate saving
clause.=** Adoption of this complex system to deal with the isolated
violations by transferors not seeking counsel,!'* and with counsel who
persist in violating the Rule. cannot be justified. All violations can be
handled under refinement techniques.?!'*

IV.  REFINING THE COMMON LAW RULE AGAINST
PERPETUITIES

A Justification

The paucity ot cases holding a nonvested interest void under the commoen
law Rule demonstrates that the Rule is not producing harsh consequences.
For this and the other reasons discussed in part 11, a wait-and-see system
cannot be justified. Monetheless, the common Law rule can be refined.

Areas which need refinement are suggested by recent cases in the
perpetuities area. The few cases which correctly found a violation disclose

20K See Leach. Legistarures, supra note 191 at 523,

209, Topurwmildly, Professor Dukeminieriakes adim viewofthe AL | -recommended solutionin
the Restatement [ Second):

What Professr Percy Bordwell said ol volumes | and 2 of the First Restawment of Property

| Burdwell. Buuk Review. 51 Harv [ Rev. 365, 5701 [93M1]. apphes with particular force 1o the list

of measuring lives in the Second Restatement. ~Legislation s legislation and scholarship is schol-

arstip, but the lastiute 15 o a fegeslaure and its ways are ot thase of scholarsiip.
Dukemunicr, The Meusuring Lives, supre note 9, ar 1680-31,

210, Professur Leach noted that the sbsence of restrictivns on dead hund conirol has posed nw
sigmticant probtems in Wisconsin, Leach, Harl Pennsvivania. supra note 19, at 1141,

28 Aduption of the USRAP would aisu require states 10 repeal or modify conflicting ancillary
rules. See supra nove 201 Hdentifying retatcd ruley).

212, Ser yupru tex1 accumpanying nole 67,

213, Ser supra note 196

214, See r.p. Dickersonv. Union Nat'| Bank, 268 Ark. 232, 595 5. W 2d 677 (19801 (holographic
widl).

215, See infra Pan IY.
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familiar traps: the unborn widow situation;*!¢ inclusion of afterborns
within a class;?'” and failing to attain an age in excess of 21 years.2!® There
were no fertiie octogenarian or administrative contingency cases during the
period 1978-1985.21% There were also two violations on exercising a power
in favor of persons who were not alive when the power was created.??0
Because it is assumed that the transferors and powerholders do notintend to
violate the Rule, but merely fail into some trap, refinement to avoid
invalidity would be appropriate.

Refinement is also justified to address the probiem of litigation which
erroneously invalidates an interest under the Rule. The recent Indiana case
of Merrill v. Wimmeri2! illustrates how the common law Rule can befuddle
bench and bar alike. The case involved the validity of a residuary trust
created under the 1970 will of Newell Merrili (testator). The disposition
may be summarized as follows:

Income to testator's three named children, A, B, and C. for the duration of
the trust. When testator's youngest grandchild reaches age 25, the trust shail
terminate as 1o two-thirds of the corpus and be divided as follows: one-sixth to
A one-sixth to A’s children; one-sixth to #; and one-sixth to 8's children. The
other one-third shali continue in trust with income to C for life and on his
death one-sixth to C's bodily issue and one-sixth to testator's grandchildren
living at trust termination or the enttre one-third 10 testator's grandchildren
living ar trust termination if C leaves no bodily issue.

Testator was survived by the following persons: a2 widow who was not
provided for under the will;222 his three children (A, 8, and C) who were in

216. Dickersen v. Union Nat'l Bank, 268 Ark. 292, 595 5.W.2d 677 (1980) tholographic will).

217. Connecticut Bank & TrustCo. v. Brody. 174 Conn. 616, 392 A .2d 445 (1978). Thisdisposition
could have been construed to avoid invalidity, See suprg note 133 and accompanying [ext.

218,  Walkerv. Bogle, 244 Ga. 439,260 5.E.2d 338 (1979); Berry v. Union Nat'| Bank, I64 W Va,
258, 262 5 E.2d 766 { 1980), was a trust duration case in which the court reduced the period to 21 years.

219. See Nelson v. Kring, 225 Kan. 499, 592 P. 2d 438 (1979}, Commerce Union Bank v. Warren
County, No. 85-12-11{D. Tenn. May 15, 1985), rev'd, 7075 W.2d 854 (1946), involving the voiding of an
executory interest if 3 designated charity ceased exstence. USRAP draits suggest that such iransactions
should be subject to a 4)~year vesting ruie. See. e.g.. DRAFT USRAP{Spring 1985). supranote |, at 84-86
(relating to possibilities of reverter, rights of reeniry and cenain executory interests in realty ). The 40-year
rule, however, was dropped from the adopted USRAP version. See Unitr, STaTUTORY R. AGAINST PER-
PETUITIES (Discussion Draft July 31, 1986).

On appeal in 1986, Commerce Union Bank was reversed, 707 5.W.2d 854 (1986). The Supreme Count
of Tennessee construed the testameniary trust ascrealing s possibility of reverter, rather than an executory
interest. Asaresult, itheld that the common law Rule was not violated because the Rule does notappiy to
passibilities of reverter, See generally L. SIMES & A, SMTTH, supra note 17, § 1239,

220.  Seefnre Willof Grunebaum, 122 Misc. 24645, 47IN.Y.5.2d S13(1984); fare Harden, N Y. L.
1. Sepl. 17, 1985, at 13, col. 6 (N. Y. Co. Surr.).

221, 4BIN.E.2d 1294 (Ind. I98%), vacaring 453 N.E . 2d 356 (Ind. C1. App. 1983).

222,  Thedecisions do not discuss the spouse’s elective share nghts. See IND. CoDE ANN. § 2%-1-3-1
{Burns Supp. 1985},
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their mid-to-late 40’s; and seven grandchildren (five children of A, ages 13
to 29, and two children of 8, ages 11 and 18).

Merrill was litigated in three courts. [n the unreported trial decision,?23
the court adopted a probate commissioner’s findings that the corpus dis-
positions © A and 8 and their children violated the Rule Against Per-
petuities,*2* but that the dispositions to € with remainder over did not. 4
and B were each awarded one-third of the trust corpus. On appeal, counsel
conceded that the intended corpus distributions to A, 8, and their children
violated the Rule Against Perpetuities. The three appeliate judges agreed
that the dispositions to C and remainders over did not violate the Rule. 2%

The appellate court announced it would apply the cy pres doctrine to
vialations under the Rule. 2% Pursuant to this judicially-created power, the
court construed the trust beneficiaries as those grandchildren living at
testator’s death.

The Supreme Court of Indiana, five justices participating, reversed and
remanded. In the process, however, the court addressed the alleged per-
peluities violation:

The trial court . . . correctly held that the trust provisions as to the two-
thirds (2/3) share designated for {A and B) and their children were invalid
under the rule {statute} against perpetuities . . . . The Court of Appeals also
correctly held that trust provisions violaied the statute against perpetuities. 2’

The Supreme Court of Indiana also suggested that the doctrine of
infectious nvalidity would invalidate the dispositions to C and others
because ““they are so interretated with those for [A and 8] that they cannot
be permitied to stand alone, because such would result in significant
distortion or defeat of the Testator's underlying objectives. "~*f This state-
ment, however, is only dictum because the Court found that the one-third
share 10 C and the takers after his death violated the Rule. Why? According
to the court, the testator intended that this one-third share not be created
until after termination of the two-thirds share, when the youngest grand-
child reached 25.22% The end result was total invalidation of the trust with

123,  Theresules uf the trial count decision were discussed inthe intermediate appellate court opinion.
224, Indiana has codified the cummon law Rule as foliows:
TIME IN WHICH AN INTEREST IN REAL AND PERSONAL PROFERTY MUST YEST. — A {nleresl in property
shall not be valid unless itmust vest, if at all, not later than twenty-one [ 21] vears afier alifeor livesin
being at the creation of the interest. 1t is the intention by the adoption of this chapter to makeeffective
in Indiana wha is generatly known as the common law fule against perpetuniies.
iNp. Copk AnN. 31-1-4-1 { Burns Supp. (985,

225, Memllv. Wimmer, 453 N E.1d 156, 352 (Ind. App. 1983).

128 ld an 36152

27, Memnllv. Wimmer, 481 N.E.2d 1294, 1297 iInd. 1985).

128, 14 ar 1299

229, Thecoun acknowiedged the ~ perplexing” effect of the trust: testator s children could not eapoy
lhe corpus because the trust would aot weminate untd after their deaths, /d at [298 .1, 1300,
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the property passing by intestacy 10 A, 8, and C.23¢

Merrill was erroneously decided under the common law Rule. The
corpus dispositions t0 A, 8, and their children did not violate the common
law Rule. The dispositions to A and 8 were indefeasibly vested from
testator's death; the dispositions to their children would necessarily vest at
the deaths of A and 8.73! Further, the disposition to C for life was good since
C was a life in being and. in fact, his interest would terminate on his death.
Additionally, the disposition to C's bodily issue was good since they would
be determined by C's death. The only disposition violating the common
law Rule. based on the construction that the trust would not terminate until
the youngest grandchild reached 25. was the contingent remainder to the
grandchildren surviving trust termination.?>? Only that contingent re-
mainder interest should have passed by intestacy, presuming the doctrine of
infectious invalidity would not have required any further invalidation.

The key error made by the trial judge, probate commissioner, eight
appellate judges. and countless lawyers was in assuming that a violation
exists 1f a trust could last beyond the perpetuities period. Properly under-
stood. the Rule Against Perpetuities deals with future interests which may
vest remotely and not the duration of vested interests in trust.23 Other
courts have made this distinction and have upheld initially vested interests

20 Inithe process. the lndiana coun declined 10 madify dupusitions vicdative of the Rule Agminst

Perpelullies
The poweror function of the courtis limited tn the consirmng of a will. thatis, the interpretation of
the tanguuge used by the testator. and it may md make or reswnee the wall for the 1estator under the
gurse of construction, even o do eguity or accomplish a more equitable division of the estate, or for
the purpose of makoag st more liberal and yust. or evenchough interested parties are agreeable thenita

So the courts have nu right tw vary or modify the terms of @ will, or to ecform i, even on grounds of

mistake, sccident. of surprise . . .

Id a1 1299 (quonng 95 C 1S, Wilts § 386).

131, A, 8. andthewrchildren were ready 10 1ake whenever the preceding esiate of A and 8 termmnated,
i.e.. when the youngest grandchild reached 25. In effect, there was no condition thar 1hese benebiciuries
urvive trust teeminaion. The discredited " divide-and-pay-over rule™—a condition of survival implied
wnuil Lrustierminakion—was not discussed n the opimons See RESTATEMFNT oF PRoOPERTY § 260(1944),
L. SIMES & A. Smirk. supra note 17, §§ 057-6358.

232 After the intermediate appelblate court's decision, the following discussion of Merrilf appeared;

The last provision is the only one that states a condition of survival and so would be invalid if the

voungest grandehild should be afterborn. All ihe other imerests vest immediately or at birth of a

grandeiuld. and that must be within the lifetime of the children—clearly valid. The counts did not

consirue it that way.
Maonland. New fiduciary decisions, |1 EST. PLAN. S6 (1984}

There are. of course, other conditions besides surviving until a certain time which may render an
interest nunvesied See, e.g., L. SIMES & A SMITH, supranote 17, § 14 1{enumerating various conditions
rendering a remainder intercst contingent).

133, See L Simes & A, SMITH, supranote 17. § 1391, RESTATEMENT (SECOND) OF PROPERTY ¢ Do-
NaTIVE TRANSFERS) § 2.1 (1983); DRarr USRAP (Spring 1986), supra note L. 31 87-90. See generally
Downing, The Daranan and Indesiruceduity of Privale Trists, 16 Case W Res. L. Rev. 150{19651.
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or interests which would vest {or fail to vest) within the perpetuities period,
despite possession being delayed beyond the perpetuities period. %4

Refinement is also indicated by those American cases—approximately
20 during the eight-year period, 1978 to 1985—which found no per-
petuities violation. These fit into various caltegories: upholding or con-
struing a saving clause,®®’ declaring an interest valid which could not
conceivably be invalid under the Rule,? and construing a document o
prevent a violation.>?

Litigation upholding a saving clause seems unnecessary. Virtually every
American case considering the question has upheld a saving clause. [n
Hagemann v. National Bank & Trust Co., % however, the court held thata
clause did not save a violation despite a requirement for trust termination
within the period. The court objected to the gift over component of the
clause, a provision for the same beneficiaries who would have taken if the
trust terminated after the period. But if an interest must vest—indeed
become possessory—within the perpetuities period because of a saving
clause, dead hand control will not extend too far.

The reason for much of the validating (and invatidating) litigation lies in
the operation of the Rule. A violation will enable other parties to succeed to
the interest. Thus, an attack is encouraged. [f the artack is successful,
Merrill suggests that, under the doctrine of infectious invalidity, valid
interests or even the trust may be voided. >3

234, See. e.g.. May v. Hunt, 404 So. 2d 1373, 1375 (Miss. 1981 (" Citing the elementary principle
1hat the rule agansi perpetuities does ot apply o vested tnterests . .~ ') Burtv. Commercial Bank &
TrusiCo., 244 Ga, 251, 260S .E. 2d 30611979} toverraling Burton v. Hicks, 220Ga. 29. 1365.E.2d 759
[19641).

235, Norton v. Georgia R.R. Bank & Trust. 253 Ga_ 596. 322 5.E.2d 870 (1984}. /n re Estate of
Schmitz, 214 Neb, 28, 132 N.W.2d 666 {198); First Nat'l Bank v. Hampson, 88 11l App. 3d 1057, 410
N_.E.2d 1109 {1980); First Ala. Bank v. Adams. 382 50. 2d 1104 (Ala. 1980).

236. Cotham v. First Nat'l Bank, 287 Ark. 167, 697 5.W.2d 101 (1985); I re Estate of Darling, 219
Neb. 705, 365 N_W.2d 821(1985); Hulsh v. Hulsh. 431 S0, 2d 658 (Fla. Dist. Ct. App. ), cert. denied, 430
$o. 2d 352 (Fla. 1983); Hudson v. deLaval, 382 30, 2d 1124 (Ala. 1980%; Donahue v. Watson, 411 N.E.2d
741(Ind. App. 1980); Dickson v. Renfro, 263 Ark. TI8, 569 5. W.2d 66(1978). Wing v. Wachovia Bank &
TrustCo.. 35N.C. App. 346, 2415 .E.2d 397, cerr. denied. 295 N.C. 95,244 5 E. 2d 26311978). Sexalsc
cases cited supra note 234 for further examples. .

237, Criss v. Omaha Nat'l Bank. 213 Neb. 379, 329 M. W 2d 842 (1981); Sherrod v. Sherrod, 65
N.C. App. 252,308 5.E. 2d 904 (1983 ); Chicago Title & Trust Co. v. Schwartz, 120111, App. 14 324, 458
M.E.2d151{I983): fnreEstatcof Rosenzweig, BB A .D.2d 619, 450N . Y. 5.2d 436 (N. Y. App. Div. 19821
Joyner v. Duncan, 299 N.C. 565, 264 5.E.2d 76 (1980); Lewis v. Green, 189 So.2d 235 (Fla. Dist. Ct.
App. 1980), cert. denied, 397 S0.2d 778 (Fla. 1981) ; Austin v. Dobbins, 219 Va. 930, 252 5.E.24 588
(1979}, Underwood v. MacKendree, 242 Ga. 666, 251 S.E.2d 264 (1978); Southen Bank & Trust Co. v.
Brown, 271 5.C. 260, 246 5.E.2d 598 (1978).

238, 218 Va. 333, 2375 E.24 28B(197N.

139. The former situation is illustrated by Connecticut Bank & Trust Co. v. Brody, 174 Conn. 516,
192 A.2d 445 (1978); the latter by Hulsh v. Hulsh, 431 Sa. 2d 658 (Fla. Dist. Ct. App. } (reversing lower
court on point), cerr. denied, 440 So. 2d. 352 (Fla. 1983).
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Validating litigation may also take place because lawyers (and some-
times judges) do not understand the Rule well enough to recogmize in-
stances of validity.2¥ If it is not malpractice to violate the rule,?*! one
would assume that it is not malpractice to litigate a perpetuities case.
though 1t be without merit.24

Ultimately, refinement is called for to reduce (and virtvally eliminate)
litigation under the Rule. Why should courts invalidate interests which
everyone agrees should not be invalidated? Why should court time be taken
up with validating interests? Why should the share for intended benefici-
aries be diminished by legal fees?

B. Suggestions for Refining the Rule

There is general agreement that the commeon law Rule Against Per-
petuities should not invalidate an interest because of some trap, one of
Leach’s improbable occurrences. Over the years, many have recommended
legislation to deal with the specific traps publicized by Leach. For exam-
ple. Professor Mechem wrote in 1959:

So. i all seems to me rather sad. The common-law rule 15 sound in
conception and certain in operation. All of the objections to it—mostly its
operation in freak cases, to tel] the rruth—can be eliminated by a few simple
modificanons of the common-law rule. These would be non-controversial and
easy (o enforce. A simple solution of a problem whose scope has been greatly
exaggerated.*¥?

L assume most would agree it would also be desirable to reduce or
eliminate validating litigation. Such litigation results in defeating the
transferor’s intent to the extent the legal fees diminish the shares of the
intended beneficiaries. **

The common law Rule should be refined by specific legislation to meet
the principal objections: invalidation because of a technical violation and
undesirable validating litigation. Legislation would include specific stat-
utory repair of the common law traps, together with the judicial power to
reform any interest which still viclated the Rule.*3 The package would also

240. See, e x.. Wing v. Wachovis Bank & Trust Co., 35 N.C, App. 146, 241 5.E.2d 397, cerr.
denfed, 295 N.C. 95, 244 § E.2d 263 {1978). Donahue v. Watson, 411 M.E.2d 741 {Ind. App. 1980).

241, Ser supra nolc 195

242,  Malpracuce in the fitigation is another question.

241, Mechem, Further Thoughis, supranote B, at 983.

244, Ser, e.g.. Wing v. Wachowia Bank & Trust Co.. 35 N.C. App. 346, 241 5.E.2d 397, cerr.
dented, 295 N.C. 95_ 244 §.E. 2d 263 (1978).

245.  See Browder, Construction, Reformationand the Rule A gainst Perpetuities, 62 MicH. | REV. |
(1963) {herenafier Browder, Consirucrion}.
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include statutes encouraging saving clauses and settlement. The suggested
legislation is set out in the Appendix.*#

The first three statutes—saving clause encouragement, settiement au-
thority and specific repairs—will be briefly explained. [n addition, the
justification for cy pres power will be addressed.

SAVING CLAUSE STATUTE

{f « provision in an instrument terminales a nonvested property interest that
has not vested 21 vears after the deuth of the survivor of a group of individuals
dentified by name ar by reference to an identifiable class and alive when the
period of the common law Rule began o run, that interest s valid, If
determining the death of the survivor would be impracticable, the validity of
the properv interest must be determined as (f that provision did not exist.

This statute is designed to publicize and thereby encourage the use of
saving clauses. It tracks the language under a draft version of the USRAP?7
which sought to improve upon the Reslatement's provision. 28 By sanction-
ing saving clauses, Hagemann®® would be effecuively overruled. This
statute also applies to trust provisions and other arrangements whereby
termination is based on a period up to 21 years after the death of specified
persons, =0

SETTLEMENT STATUTE

A conrt may approve g good faith compromise of a perpeiuitics matter if i1
ts just and reasonable to all parties. including unborn and unascertained

246, Recause the refinements are [0 the common law Rule, acodification of the Rule is necessary. A
“simple’” sulution would continue or shghtly modify Gray 's one-line formulativn. See supranote 16. This
was the approach under the Model Rule Against Perpetuities. MODEL RULE AGAINST PERPETLUITIES ACT.
SCUL A THLST.

A more ambitivus undertaking would provide Jehmnons. operating rules, and eaceptions. See J.
Gaumarz & | BLonm, Esrates, TRUsTS anD Taxes: Cases anD MATERIALS ON THE WeALTH TRARSMIS-
510N PrexcESS 17-11. L2 (1983} (identifying areas nipe for cexdification) [heremafter . Gausatz & |
Bipom). The USR AP moves somewhatin this directuion, especially inthe powers arca. See USRAP § (b}
and (<) trelaung w validity of powers), §2 (relating 10 when power or ponvested interes: created) [ 19861
Ultumately. s comprehensive codification of the common law Rule could rival some of the more complea
pravisions under the Intemal Revenue Code. Such an underaking 15 beyond the purview of this article.

247, DearT USRAP (Summer [985), supra note 43, ot 3—4, |6-17, 21-23. Because American
fawyers have not attempied to abuse saving clauses-—including the use of ~roval lives™' clauses—it 1s n
expected that the “impractical " standard will be invoked, If problems arise under the standard. there will
he ime enough to consider limiting the number of perrissible lives. For now, violation of the tmpracuica-
ble standard would require a court to use 115 Cy pres power.

148, RESTATEMENT {SECONG OF PROPERTY {DONATIVE TRANSFERS) § 13011 (1983),

249 Sce suprg note 138 and accompanying (ext.

250, See Duart USRAP (Summer |985), supra note 43, a1 23
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persons. For this purpose, u guardian shall be appointed to represent unborn
and unascertained persons.

Designed to publicize and thereby encourage settlements in the per-
petuities area, this statute most likely would be deciaratory of existing law
regarding judicial authority to approve settlements.”3! [ts reference to
representatives of unborn and unascertained persons-—guardians ad
{item—sanctions judicial settlements which may not have been previously
considered. 352

Clearly, settlement is preferable to litigation under the specific repair or
cy pres statutes.*3? These latter provisions should also encourage settle-
ment because they define and effectively limit the potential gain from
litigation. Additionally, the settlement statute could be expanded to provide
procedures for securing approval of a compromise. 2™

STATUTORY RULES OF CONSTRUCTION

faj) Unfess @ comtrary intention appears, the rules of construction in this
section applv if an interest would be void under the comman law Rule.

ib) The rules of conasiruction upply in the order sei forti in the following
puragraphs. A rule shall be applied only if necessary 1o valvlare un interest,

This statute provides rules of construction designed Lo avoid traps which
result in perpetuities violations. The technique cffectively requires initial
determination of invalidity, but owing to the Rule’s complexity, determina-
tion may be problematic. Assume, for example, invalidity is determined by
applying the first two steps under the causal relationship methodology, as
follows: "First, we assemble the causailly-connected lives, who fix the

251, SeeIV A ScorT, The Law o Tausts § 137 6(3d ed. 1967}, The proposed statute bormows.. in
part, from (he general compromise siatute under the Uniform Probate Code. See UNIF. PROSATE CODE
§3-1102. 8 U.L.A. 490-91 (1972). It may alse be possible 1o affect an out-of-court sentlement. See id.
§ 1-912; frr e Diisston’s Estate, 349 Pa. 119, 36 A 2d 457 (1944).

252.  Asnoted, perpetusties seitlements. with or without cour approval, are not uttlized in practice.
See supra vext accompanying aotes 32, 93, The reason may be explained as follows: 1 perpetuities
probiem invanably affects unborn and unascertaned persons, necessitating actual, a5 distinct from
virual. representanon by guardians ad lirem. In turn, the general authonity of guardians ad fitem 10
eifectuate compromsas, let alone COmMPromises on perpetunlies matters, is uncertain. See generally
Beglciter, The Guardign Ad Litem in Entate Proceedings, 20 WiLLAMETTEL. REV. 643 (1984). Underthe
Uniform Probate Code, however, unborn and unascertained persons may be bound by court-approved
senlements. See UniF. PROSATE Copt §§ 3-1101, 3-1102. These sections aiso contemplate the appaint-
ment of guardians ad firem. See id. §1-1102 comment.

253 Settlement may be rejected if neither in good faith. nar just and reasonable. Cf. UNIF. PROBATE
Cope§ 3-1102{3); Cotham v. First Mat'} Bank, 287 Ark. 167.6975.W.2d 101 (1985} {rejecting seitlement
because there was no perpetuitics violation),

154 See Utk PROBATE CoDe § 3-1102,
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limits of the perpetuities period. Second, we test each of these lives in
search of a validating life. 333 If, after testing the relevant lives in being, the
interest is void under the common law Rule, constructional rules appiy
rather than a wait-and-see approach.#® In essence, the specific repair
method takes care of identified problems rather than hoping that the
problems disappear under the causal-lives or some other wait-and-see
version. 237

The proposed statute provides five constructional rules which apply in
the absence of contrary intent. These rules would provide judges and
lawyers with specific directions for obtaining a specific resuit: v ..idation of
an interest. In contrast to a system which fails to specify the order in which
specific statules are to be applied,?? the proposed approach would spare
judges (and lawyers) the burden of determining the solution.

RULE |: ADMINISTRATIVE CONTINGENCIES RULE
RULE 2: FERTILE OCTOGENARIAN RULE
RULE 3: UNBORN WIDOW RULE

(1) Adminisirarive Contingencies

Where the duration of vesting of an interest is contingent upon the probate of a
will. the appointment of a fiductary, the location ov a1 distributee, the paymeni
of debis, the sale of asseis, the settlement of an siale, the determination of
questions reiating (o an esiate or iransfer lax. or the occurrence of any
specified contingency, the instrument shall be construed 10 require such

255 Dukeminier, The Measuring Lives. supra note 9, al 1636,

156 Atthis point under the causal-lives method, we wouid wait and see whether Lhe remote event
occurred within (he lifetime of a causally-related hife plus 21 years. 4.

Professor Dukeminier propases 10 eliminate the second step of the causal-lives method—iesting for
validity undes the common law Rule. He asserts 11 1s irelevant whether an interest violates the common
law Rule. fd. at 1711, Waggoner objects, noting the unnecessary admimsirative burdens entatied. Wag-
goner, Persprcrive, supra note 9, at 1725-26. Moreaver, Professor Dukeminier's approach would not
chminate application of the common law Rule when construing mstruments for both tax and non-lax
purposes. Se¢ supre notes 131-31 and accompanyng text,

257, Consider Professor Browder's views.

The required certainty of vesting is no hardship except in those cases where extremely uniikely
possibilities of remote vesiing constitute boobyiraps for unwary draftsmen. Wait-and-see does
remaove these pitfalls. But fortunately these extreme cases appearin idennfiable patierns. whichcan
be dealt with specifically. New York this year was the first 1o provide such an aliermative to wait-and-
sec. This alternative has the advantage of rendering such interests valid immediately, whileunderthe
wait-gnd-see rule we may have 1o wait for a favorable judgment until after the prescnbed period of
walling 15 over,

Browder. Future Interest Reform, 35 N Y. U L. Rev. 1255, 1276 (1960) (iootnotes omitted).

258 See M Y. Est. Powears & Trusts Law §§ 2-1.2, 9-1.3 (McKinney 1967 & Supp. 1986). The
complex English system provides rules and an ordering scheme somewhat similar to this propesai. There
is one crucial difference: England's wait-and-see regime also applies, See R. MaupsLEY, THE MODERN
Law. supra note 41, at 110-95 (discussing Perpetuities and Accumnulanons Act of 1964).
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contingency to occur, if al all, within 21 vears from the effective date of the
sIrument creating Such nterest.

(2) Unrealisnc Birth Possibilities; Possibitity of Adoption Disregarded

{A) Where the validity of o disposition depends upon the ability of a person
to have a child at some future time, it shall be presumed, subject 1o sub-
paragraph{B). that a male can have a child at 14 years of age or over. but not
under thai age. and that a female can have a child at |2 years of age or over,
but not under that age or over the age of 55 years.

{B) In the case of a living person, evidence may be given [0 establish
whether he or she is able to have a child at the time in question.

(C) Where rhe validiy of a disposition depends upon the ability of a person
to have a child ar some future nme, the possibility that such person may have
a child by adoption shall be disregarded.

{3} Unborn Person Possibility

Where an interest would be invalid because of the possibility that the
person 10 whom it is given or limited may be a person not in being at the time
of the creation of the interest, and such person is referred to in the instrument
crealing such interest as the spouse, widow, or widower of another person, ii
shall be conclusively presumed that such reference is i 2 person in being on
the effective date of the instrument.

The first three rules respond to familiar traps publicized by Professor
Leach: remote administrative contingencies, the fertile octogenarian, and
the unborn widow. >3 The order can effectuate the transferor's {presumed)
intention: it is highly doubtful that transferors consider such fantastic
possibilities. 2% The language generally tracks New York law.?®! although

159 Leach, Reign of Terror. supranote 3.

260, Consider a testamenary disposition 1o sister 5 for hife, remamder 10 5's widower for life,
remainder to$'s children who survive her widower. Assume the decedent was survived by 5 (60 years old)
and three childeen, A, B, and C. 5 will be presumed incapable of having addinonal children. Hence, we
widl know withinthe [ifettmesalf A, 8, andC whether they survive the widower, whether or not he was alive
at decedent’s death. By first applying the unrealistic birth consiruction, the unborn widower will be
allowed to take. Cf. ILL. ANN. STAT. ch. 30,9 194(c) {Smuth-Hurd Supp. 1985} (unbom widow statute
applies before fertile octogenanan statute). .

I6t. See N Y. EsT. PowEns & TrusTs Law § 9-1.3(d) (sdministrative contingency)., § 9-1.3(¢)
{fenile octogenarian), § 9-1.3(c)(unborn widow { McKinney 1967 & Supp. 1986). The proposal contains
a2 presumption against unreahistic birth possibilities, but does not resolve the issue of whether and to what
extent a person who 15 born despute the presumption takes. Compare N.Y. Est. Powers & TaUsTS Law
§ 9-1.3 and Practice Commentary {McKinney Supp. [986} (favors 1aking) wirh [LL. Awn. STaT. ch. 30,
para. 194(c) {Smuth-Hurd Supp. [986) (bars uking), discussed in Schuyler. The Statue Concerning
Perpetuities. 65 Nw. UL REv. 1, 40-46{1970).

Unlike the New York and [Hinois reform systems, the proposal also sanctions cy pres reformation. See
infranoues 277-96 and accompanying text. Accordingtly. violations nol cured by the rules of construction
can be resolved from the outset if it can be shown that i transferor contemplated the unusual, ¢.g., the
exisience of an unbom widow
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variations are possible. 62

RULE 4. AGE REDUCTION RULE

i4) Reduction of Age to 21 for Vesting Purposes: Deferred Possession
Allowed

iA) {f an interest would be invalid under the common law rule because
made to depend for its vesting upon anv person atigining an age in excess of
2! years, the age contingency shall be reduced to 21 years for vesting
purposes only.

{8} Norwithstanding subparagraph (A), possession of the tnterest shall be
postponed to the age specified in the instrument or to age 50, whichever
JECUFS SOONET.

{C) Notwithstanding subparagraph {A ). the person or persons entitled io
the property ar enjoyment thereof, from age 21 and until the age prescribed in
the instrument, shall coniinwe such entitfement.

The fourth constructional rule differs from traditional age reduction
statutes. 287 [1 requires vesting by age 21. but delays possession until the
prescribed age (under 30 years) is reached. In addition. the proposed
statute confirms the rights of the intended takers of interim income. 264
Consider the following example:

T in trust to my daughter A for life, remainder to A's children who reach age
25. Residue to 8. T is survived by A {a widow under age 55) and two children,
ages 3 and 7.

Pursuant to Rule 4, the will provision will be construed as follows:

7 to A for life, remainder to A's children who reach age 21, with payment
postponed until each reaches age 25; interim income to 8.

Assuming the two children alive at T's death reach age 21, their interests
will vest, but they will not receive possession until they reach age 25.
[nterim income will go to 8 as intended. Afterborn children can be
included in the class. 3

262.  Professor Waggoner discusses various alternatives, Waggoner, Perpetuity Reform, supra note
21, at1735-55. Forcxample. the [llinois " fertile octogenanan™ statute applies toboth sexes after age 65is
attained and applies after its “unborn widow ” and “age reduction” provisions. ILL. ANN. STaT. ch. 30,
para. 194¢c) (Smith-Hurd Supp. 1986).

163, See. e g.. CONM. GEN. STAT. ANN. § 45-96 (West 198]).

164, Inafew states, additional legislation may be necessary to modify “nexi eveniual taker” rules.
See supra note 106,

165. Undertheconsiructional “rule of convemence, " a class will close when a member can call for
distribution. See L. SIMES & A. SMITH, supranote |7, § 440, Inthe ext example, no afterborn children
wil] be exciuded because all potential takers will be determined at A's death-
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The principal objection to age reduction statutes, that the intended
beneficiary receives possession at too early an age. is solved by Rule 4,266
The only practical difference between the reformed and original disposi-
tions is if an untimely death occurs between ages 21 and 25.257 Because the
interest wijl be vested, the child will be entitled to transmit the interest, and
the interest will be subject to federal estate rax.”®* The intended taker in
default of attaining an age in excess of 21 will still receive interim income,
but cannot succeed Lo the property if the child dies after age 21.

Rule 4 produces iwo additional benefits in class gift dispositions. First, it
prevents the operation of the all-or-nothing rule in excess age cases.”?
Second. it eliminates the necessity of choosing between two constructions:
reduction in age or limitation to class members alive at time of creation.2?
By operation of Rule 4—which requires age reduction for vesting purposes
only—afterborn members can be included.?’!

Rule 4 wouid not apply when an interest is nonvested because dependent
upon a person failing to altain an age in excess of 21.272 Although the trap
could be overcome by an age reduction statute, the transferor’s intention
could be better carried out under the court’s ¢y pres power. 27

RULE 5: CLASS GIFT CONSTRUCTIONAL RULE

151 Class gift construciton

If an tierest would be invalid under the commaon law Rule by including

166, Professor Wapgoner raises this objection. See Waggoner. Perpreruiny Reform, supra note 21, aq
1757

167 Since suchdeaths are most unlikely, the rare frustrabon of intention may be of N great moment,
Buicf Freund, Three Suggesuons Concerming Fuiure interesis. 3J1Harv. L, Ruv. 526 53311920 A gilt
al lweniy-one s not logically waciuded in & gift at twenty-five, because the former 15 a larger gift, and the
mure 15 nat included in the less, ™).

26K,  Techmcally, estate taxaton could be avoided by a tmely disclaimer f a child died wihin 9
monihs of atlaining age 21. See | R.C. § 251B(bX2XB).

169 Ser Leach. Perpetuinies in 4 Nulshell, supra note 22, a1 6346 (example 18), 649 0 18 (example
28y, See generally Leuch, Gifis 1o Classes. supra note 14,

270, For exampie. the intermediate appeliate court (n Mermnibl v. Wimmer, 453 N E 1d 356 ¢Ind.
App. 1983), vacated. 481 N.E.2d 1294 {Ind. |985). excluded afterborns. See supra text accampanying
note 216, Professor Leach discussed a solunon o this dilemma under a ¢y pres statute. 1. Morais & W,
LeacH. THE RULE AGAINST PERPETUITIES 35 (19568).

171, Ser supra nule 165,

172 Consider the following illustration:

Bequest by T insrust, sncome 1o 5 for life. Atthe demh of 5, income to be divided amony 5's then
living descendants until each reaches age 30. When any descendant reaches age 30. his share of the
corpus 15 then 10 be paid 10 him. Upon the death of any descendant before age 30, his share of the
corpus 1$ to be added to the shares of the other living descendanis. AL 'T's death. S is an infant. Cf.
Walker v. Bogle. 244 Ga. 439, 260 5.E.2d 328 (1979).

Gausarz & 1. BLoom, supra note 246, problem 17-3 at 17-32 (1983,

273, See infra teat accompanying notes 27796

—
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afterborn persons within a class, afterborns shall be excluded from the class
to the extent necessary to avoid a violation under the common law Rule,

Rule 5 codifies the preference for construing class gifts in a2 manner
which results in validation under the common law Ruie.?® Consider the
following disposition:

T 1o A for life, remainder to A’s children for life, remainder 10 A’s grand-

children who reach age 25. T is survived by A who is 50 years old and two

children. 8 and C.

Rule 4 wiil require vesting of A’s grandchildren’s interests when each
reaches age 21. Yet. the ulimate remainder is void because A's grand-
children will not necessarily be determined within ihe perpetuities period.
A could have an afterborn child, D. D could have children and be the
surviving child. Hence the class of grandchildren could vest outside the
period. Rule 5 wili require trust termination when the survivor of 8 and C
dies. In addition, D can share in income and D’s children born before 8 and
C die can receive corpus.

Rule 5 would solve the all-or-nothing rule’s operation in the majority of
two-generation cases.?’S Together with Rules 2 and 4, Rule 5 defuses the
all-or-nothing rule. ™

CY PRES STATUTE

if. after application of the foregoing statutes, an interest would be invalid
under the common law Rule, a court shall reform the interest within the limits
of the Rule by approximating the transferor’s intention as nearly as possible.
For this purpose, extrinsic evidence shall be admissible.

Specific repair statules can address the technical violations of the com-
mon law Rule. As Professor Waggoner correctly states: **[[]nvalidity in the
technical violation cases is so easily reversed by the specific statutory
repair method of reform. 27

Professor Waggoner atlempts Lo justify a wait-and-see regime because it
applies in all cases of perpetuities violation—not only those occasioned by

274 Seesupra note 13 and accompanying text, The English system has somewhat similar ciass gifi
mules which apply afier the wait-and-see period. See Perpeiuities and Accumulations Act § 4(3), (4),
discussed in R. MaupsLeY, THE MODERN Law, supra nowe 41, at 14346,

275, See Leach, Perpetuities ima Nurshell, supra note 22, a1 651 (example 27).

276. Professor Leach desired the same result. See Leach, Gifir re Classes. supra note 24. The
English system also defuses the all-or-nothing rule but only after its wait-and-see period. See R.
MaupsLEY. THE MODERN LAW, supra note 41, at 14345,

17T Waggoner, Perpetuiry Reform, supra note 21, at 1719,
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a technical violation.”® Yet, he faiis to identify cases which do not involve
technical violations.*’® His earlier words are significant:

The number of property interests which as of the date of creation are almost
bul not quite certain to vest if at all in due time, but which do not fall within
the categories covered by the spectfic stawtory repair method, is probably
infinitesimal. Consequently the fact that the wait and see method saves from
automatic invalidity @il such interests, whereas the specific statutory repair
method saves only those which fall within the fertile octogenarian, the
administrative contingency, the unborn widow, and the age-contingency-in-
excess-of-21 categories is rather insignificant, 240

There is, however, a method for reaching beyond specific statutory repair
by sanctioning judicial reformation: ¢y pres. The opportunity for cy pres
exists when an interest i not saved by some repair statute. This may occurin
iwo situations, First, aspecific repair statute may be foregone because cy pres
will better effectuate intention. Arguably, cy pres is a better solution when
interests are invalid because trusts extend beyond 21 years,?¥! and when
vesting depends on the failure of a person to attain an age in excess of 21
years. 282

More importantly, cy pres is appropriate as a backstop to specific repair
statutes. Inevitably there will be a case which cannot be repaired. Consider
the following:

Bequest by T in trust to A for life, remainder to A’s children for life (F's
grandchildren). remainder to A's grandchiidren (7°s great-grandchildren). T
is survived by child A, who 15 2 years old.

After appiying the rules of construction, the remainder to T's greai-
grandchildren is still void under the common law Rule.2#

In response, it may be suggested that the above disposition is not a
“technical vioiation,” but an unreasonable attempt to extend dead hand

2B M

279 Professor Waggoner suggested that cefain cases involved non-technical violations, but he did
not idenuify these cases. fd. at | T84 n. 162

2B0. L. WAGGONER, NUTSHELL, supra note 6, & 298 (emphasis in original).

281. Foresample, i Bemryv. UnionNat'l Bank, 262 5.E.2d 766 (W. Va. 1980}, atrust was to last for
25 years. Althoughthecourt, applying'itscy prespowers, reduced the duration 1o 2] years, 2 more creative
solution could be found. See Priv. Lar. Rul. 8104213 {Oct. 31, 1980} (trust termination in 32 years with
saving clause).

282. See supra note 272. See peneraily Browder, Construction, supra acte 145,

281. This example differs from the one in the text accompanying note 274 supra in gne critical
respect: A has nochildren. Asaresult, the remainderic A's grandchildren cannet be validated by Rule 5.
See supra note 261 {suggesting other cases for refermation).
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control to two unborn generations. #** Hence, invalidation is appropriate,
and the remainder should pass to the residuary or intestate takers.

The problem with invalidation is inevitabie case-by-case litigation under
the infectious invalidity doctrine. 285 The Restatement of Property suggests
that a court ask the following question:

[f the [testator or settlor] should now examine his proposed plan of disposition
with the parts excised therefrom which have been found to offend the ruie
against perpetuities, would he decide that his original scheme of disposition
would be more closely approximated by invalidating all . . . orpart. . . of the

balance, or by allowing the balance to take effect in accordance with its terms
21R8

Although otherwise valid interesis will likely be sustained.287 the legal
process—including generation of legal fees—would be involved. 1f a court
must attempt to ascertain intent in cases of invalidity, would it not be
preferable to have the court ascertain intent for a constructive purpose??88
Consider the words of Professor Leach:

All that is needed is to adopt the cy pres principie . . . . [T]he infectious
invalidity rule is simply a ¢y pres doctrine based upon an assumption of
invalidity of the gift—the court considers which arrangement would “more
closety approximate™ the testator's wishes . . . . Just wrn this idea around
and perform the same process on the assumption of validiry of the gift within
the limits of the Rule—and the job is done: since there is no invalidity at ail,
but only reformation, there is no infectious invalidity problem.##*

In fact, Professor Leach approved of the statutory repair method if
combined with immediate cy pres: " Of course. it would also be possible to
have the specific provisions, and, in addition, a blanket statute to take care
of cases not within any of the particular provisions.” [{ agree one hundred
percent. . . . |"¥0

The objections to ¢y pres—including objections by wait-and-see oppo-
nenis—are based on the necessity for litigation and the potential for
rewriting wills.2?! Professor Leach stated in defense:

JB4. See L. WAGGONER. MUTSHELL, supra noe 6, at 298,

285.  See supra text accompanying note 239,

236, RESTATEMENT OF ProperTY § 402 comment a (1944).

187, See.e.g.. Walker v. Bugle. 244 Ga. 439, 260 8 E. 2d 338 (1979). Bur see Connecticut Bank &
Trust Co. v. Brody. 174 Conn. 616, 392 A 2d 445 (1978). -

188,  See Browder. Consrruction. supra note 245 at 19-20,

189. Leach, Hail Penmsyivania. supra note 19, at 1149 (emphasis in original),

290. /4. a1 1150 temphasis in eniginal), The quoted sentence was written by Professor Simes: the
parenthetical statement was Professor Leach’s comment thereto. Professor Browder urged the same
solution. Browder, Construciion, supra nowe 245, at |5,

291, 3ee. eg.. Powell Memorandum, supranote 10. at 138. L. Sives, PusLic PoLICY, supranote 13,
at 73-79. Prafessor Simes preferred enactment of specific statutes 1o deal with any new sitwations. fd.
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The big incentive to perpetuitics Litigation, and to the threat of litigation that
forces serious concession by way of compromise, is ils all-or-nothing charac-
ter. i the contestant wins. the proponent gets nothing. But when the issue is
limited 10 the question of what reformation within the limits of the Rule wiil
most closely approximate thetestator’s intent, the spectrum of possible choices
i5 very narrow, hardly worth litigating, %

Professor Leach’s instincts have proven to be correct. From the four
states which legislatively prescribe immediate cy pres reformation, 2% only
two California cases have been reported. Both involved a violation based on
atlaining an age in excess of 21.?% In effect, there would have been no cy
pres cases from California—our most populous state—if, in 1963, Califor-
nia had also adopted an age reduction construction rule. Similarly, there
have been no reported ¢y pres cases from the five states after initial judicial
adoption of the ¢y pres doctrine. 293

Another feature could be added to the cy pres statute, spegifically the
allowance of extrinsic evidence to ascertain the transferor’s intent. 2% This
measure would ensure better effectuation of the transferor’s intent and in the
process. would overcome any concern that a judge may arbitrarily and
unwittingly rewrite a will. Finally, settlement would be further encouraged.

C. MNote on Powers

This article has not specifically focused on powers of appointment.
Because powers are subject to the common law Rule,?%? invalidity can be
avoided under the suggested scheme for refinement. 298

Professor Maudsley alsoobpecied (o animmediate Cy pres approach. 1979 ALY Proceedings. supranotcd,
al 464 (remarks of Professor Maudsley).

292.  Leach. Hail Peansvivaria, supra nte 19, a0 [150.

293, Caiifornia (CaL. Civ. Cooe § 715.5 (Deering 1971)); Missoun (Mo. REv. STaT. § 442,558
{1965 Supp.)). Oklaboma (OKLa. STAT. AN, 11, 60, § 75.76 (West 1971 & Supp. 1985)); Texas (TEX.
Prop. CODE ANN. § 5.041 (Vernon 1984)). Although these statulory provisions prescribe reformation
whenever possible. the proposal comemplates reform i all situanons.

194  Estateof Grove, 70Cal. App. 3d 355, 138 Cal. Rptr. 684 (19771 /1 re Estare of Ghighia, 43 Cal,
App. 3¢ 433, 116 Cal. Rptr. 827 (1974).

295, Berryv. Union Mat'l Bank, 164 W Va. 238, 262 5.E.2d 7651 1980). /a re Estate of Chun Quan
Yee Hop, 52 Haw 40, 469 P.2d 183 (1970): In re Foster's Estate, 190 Kan, 498, 376 P.2d 784 (1962);
Carterv. Berry, 243 Miss. 321, 140 So. 2d 843 {1962); Edgerly v. Barker, 66 N.H. 434, 31 A 200(1891).

296, Exirinsic evidence is admissible in charitable cases involving the ¢y pres docinne. See G.
Boceat & G. BoGERT, THE Law of TRusTS anp TRUSTEES 3§ 437, 442 (rev. 2d ed. 1977). Extrinsic
evidence. inctuding testumony from the drafting sitorney, has been admitied in infectious invalidity cases.
Seeinre Estateof Anziano, J9A.0.2d 771, 332N.Y.5. 24651 1972),aff 'd. 32N. Y. 2d 875, 299N.E. 24
897, M6 N Y. 5.2d 532 (1973).

297.  Special rules in rejation to powers may apply under the common law Rule. Seef.. SIMES & A,
SMiTH, supranote 17, §8 1271-1278._ See generclty Berger. The Rule Against Perpetuities ay it Relares io
Powers of Appointment, 41 Nea, L. Rtv, 583 (1962),

198.  New York case |law suggeststhat violatons wiil be repaired when powers are exercised invalidly
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V. CONCLUSION

In response to Professor Leach’s basic question: “*Why should we not
‘wait-and-see’ . . . 77", 2% we should not "wait-and-see” for the innumera-
ble reasons detailed in this article. The most compeiling reason is that the
commen law Rule has not caused any real problems.’® Accordingly, we
should not “use . . . an atomic cannon to kill a gnat. "3

Many of the other arguments for rejecting the wait-and-see cannon
confirm Professor Powell's suspicions: “The inconveniences, unavoidably
generated by the proposal, as to the costliness of litigation, and as to the
controversies concerning contingent rights passing from generation to
generation have been neither recognized nor adequately considered.™3%
Professor Berger's criticism of the Restatement's approach properly ex-
tends to all wait-and-see methods: “[ am afraid that if we adopt the
{Restatement] package . . . wait and see, and remote cy pres. we are
creating a minefield for future generations."%?

A case does exist, however, for refining the common law Rule. By
refinement, any harsh results under the Rule, as well as unnecessary
litigation, can be eliminated. In addition to a statute encouraging settle-
ments, the refinement technique relies upon specific repair statutes. ™

Detractors claim specific statutes cannot repair all conceivable situa-
tions. 303 They also suggest the difficulty in convincing legisiatures to act
when a new situation arises. *® The responsé is that no new traps have been

under the common law Rule. See/nreMartin's Will, 58 Misc. 24740, 296 N.Y.5_2d 498 (1968) (applying
Mew York's age reduction statute because exercise violated New York's suspension {but also common
faw) Rule)). Because New York does not have acy pres provision, some invalid dispositions on easrcising
powers will not be saved. See fnre Harden, N Y.L 1, Sepe. 17,1985, at 13, col. 6{N. Y. Co. Surr.) (also
applying infectious invalidity doctrine).

299. See supra \exl acCOMpanying note 3.

100. Professor Mechem once asked: s the common-iaw nuie really working so badly?” Mechem,
Further Thoughts, supra note 8, at 966. The answer is. "“definitely-not. ™ See alvo Votkmer, The Law of
Future lnteresis in Nebraska (Part 1), 18 CrexcHron L. Rev, 601, 649-50 (19851,

301. Dukeminier, Perpetities Revision, supra note 12.

302, Powell Memorandum, supra note 10, at 12829,

303. 1979 AL Proceedings, tapra noe 4, a1 456 (remarks of Professor Berger). Many of Dean
Rohan's reservations over the Restatement (Second) version apply to the general wait-and- s¢¢ approach.
Sce 5A R. PowELL, supra note 8,1 827F(1].

304, Even Professor Waggoner acknowledges the virtues of repair statutes:

In achieving the objective of perpetuity . . . [refinement], the specific statutory repair method holds

the disturbance of settled law and krow-how to & minimum, operates predictably, and does not

interfere with the ability of 4 litigant to oblain at any time a final judgment that an interest is either
valid or invalid. In contrast, the wait and see concept constitutes a fundamental modificaiton of the
common law Rule Against Perpetuities.

L. WaGGONER, MUTSHELL, swpra note &, st 300.
5. See e.g., 1978ALI Proceedings. supra note 4, 21 286~87{ remarks of Dean William Schwanz).
06, See. 2.5, Leach, Legitiatures, supra note 191, a1 338-59.
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discovered recently.’®” Assuming, arguendo, the validity of the detractors’
stance, the unrepaired trap will be repaired (absent settlement) under the
court's cy pres power.’® Unlike deferred cy pres under the wait-and-see
approach,’® cy pres reformation will be relied upon only as a last resort. 310

In the final analysis, the combination of perpetuities refinement by
settlement, spectfic repair, and cy pres statutes is far preferable to any wait-
and-see method.’!! Even if there were more statutes by the former ap-
proach, it can be safely predicted that the *swell of the law” caused by the
added legislation will be less than the swell resulting from litigation under
the wait-and-see approach.’'?

The wait-and-see approach has not been characterized as a “reform”™
measure in this article. The concept of “reform™ does not encompass such
elements as: solving a nonexistent problem, encouraging dead hand con-
trol, engrafting complexity, fostering litigation, and burdening future gen-
erations with problems which can be immediately resolved. In truth, wait-
and-see appears to be a misguided atternpt to embellish upon the common
law Rule. States should seriously consider repealing their wait-and-see
legislation.

The true spirit of perpetuities reform involves changing the common law
Rule itself.’'3 Various reforms have been suggested.’!* For example, the
feudal concept of vesting could be discarded; this would effectively require
possession within the perpetuities period. '3 But because the common law

307, Thes statement excludes traps under commercial wrsnsactions. Consider Professor Maudsley's
view: “New prablems may well arise; butif we Fnda sulution 1 all thase which have appeared since 1680,
1hat shuuid, from a pracucal point of view, be acceplable. * R. MaunsLEY, THE MOGERN Law, supra note
41, at Bl

I8, Indeed. Pruicsser Waggones has extelled the oy pres (reformation) method: “In fact, however.
the refarmation method dues not alter the Rule atalk. It leaves the Rule intact and changes the dispesition
tv conform to the Rule.” Langbein & Waggoner, supra note 33, at 548 (emphasis in origimai),

309.  See tuproext accompanying notes 13548,

310.  See supra \©x1 gccOMpaAYing notes 277-96.

311, Professor Fletcher, a wait-and-see opponent. recornmended another method of perpetuities
rehnement. Fletcher, A Rule of Discrete Invalidity: Perpetuines Reform Withous Waiting, 20 STan. L.
REv. 459 (1963).

312, ProfessurLeachcriticized the * penny-packe! statutory method™™ because it resuits in ™ swelling
the massof faw ™ Leach & Morris, Book Review, 54 Mici. L Rev, 580, 581(i956) (reviewing L. SIMES,
PubLic PoLICY, supra nate 13).

313,  Although some would consider abrogation of the rule to be reform, most believe some ruic
aguinst perpetuities is desirable. See supra note 13 and sccompanying text. See Glenn. Perpemities ro
Purefuy: Reform by Abodition in Manuoby. 62 Can. B. REv. 518 (1934} (criticizing Manitoba's repesd of
the common law Rule}.

314, See.e g.. Deech, LivesinBeing Revived. 97 Law. Q. Rev. 593(1981) (advocating fixed term of
years in licu of livesin besng). Another reform couid limitsaving clausestoaperiodof years. e.g., 301060

years.
315.  Tws propusal was fiest made by Professor Simes. L. SiMes, PUBLIC POLICY, supne note 13, a1
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Rule has caused no serious problems, major changes are not appropriate,
As Professor Simes cautioned: ' [n the United States there ts a long history
of attempts to substitute another type of rule for the Rule against Per-
petuities. And if anything can be deduced from that history, it is this. All
attempts to substitute a new rule have proved to be unsatisfactory.”3!6

Minor reforms may be appropriate. For example, Professor Dukeminier
justifiably urges changes in the so-called “commercial transactions”
area.}!” Such reformation is supported by the litigation brought during the
eight-year period, 1978-1985. Of the approximately 100 reported cases.
with a 25% invalidation rate, most involved commercial leases, options,
and preemptive rights.3'® At the same time, commercial-type transactions
can be created by a teust or will disposition.>!? Although all such violations
can be avoided by a saving clause, shorter time periods are desirable.320
Lawyers and law students certainly should be cautioned about the dangers
of perpetuities violations in commercial transactions3?! because the num-
ber of commercial violations greatly exceeds the number of violations in
the donative transfer area.

An additional reform might be considered. Specifically, an attorney
could be subject to malpractice liability for drafting an instrument which
contains a perpetuities violation without a saving clause. Although mai-
practice liability is not the uliimate answer,32? its threat may encourage

80-82. [t was later embraced by Professor Schuyler. Schuyler, Sinwld the Rule Agutnst Perpeturties
Discard f1s Yese? 56 Micu. L. Rev. 683 {19581, [llinois substantiaily adopted the Schuyler proposal in
1969 See Schuyler, The Scature Concerning Perpetuities. 65 Nw. U L. Rev. 119701 {discyssing [linois
legislanon).

36, L. SimEs, PuBLIC POLICY, supranote 13, at 72. Although (he [llinuis statute hus been criticized,
Further Trends in Perpetuities, 3 REaL PrOP. PROB. & Tw. J. 133, 14245 (1970), there have becn no
reporied cases under the system.

3117 See Dukeminier, The Measuring Lives, upra note9, w1 |706-08. By limiting the Restatement
{Second 1o donative transfers, Professar Casner iientionally barred consideration of the Rule in relation
10 commercial transactions. [978 ALS Proceedings, supranoic 4, at223. Professor Powell criticized this
decision. Powell Memorandum, supranote L0, a1127. Asadopied. the USR APalsoexcludes commercial
(nondonative) transfers from its Statutory Rule Against Perpetuities. USRAP S 41)(1986).

38, See. ¢ g.. Siniard v. Davis, 678 P.2d 1197 {Okla. 1984) (invalidalng a commercizl iease):
Bulfalo Seminary v. McCarthy, 58 N. Y. 2d 867, &4 TN E.2d 76, 460 N ¥.5.24 528 (1981 ¢invalidatng
an uption). Perry v. Brundage, 200 Colo. 229, 614 P.2d 362 (1980) {invalidating a precmptive reghts
agreement ).

319, See Kaufman v. Zimmer, 287 N.W.2d 884 (lowa 1979).

320. USRAP drafis recommended 40-year duration rules for commercial transactions. See. ¢.2.,
Drarr USRAP{Spring, 1986, supranote |, at 77-86, These rules were deleted from the final draft. UniF.
STATUTORY R. AGAMNST PERPETUITIES ( Discussion Draft July 31, 1986).

321.  The drafter first should ascertain whether the commercial transaction is subject to the Rule, For
example, the New York Coun of Appeals recently held that preemptive rights (rights of first refusat) in
commercial and governmental transactions are nod subject to the Rule, Metropolitan Transit Auth. v.
Bruken Reaity Corp., 67 N.Y.2d 156, 492 N.E.2d 379, 501 N.Y.5.24 306 (1586).

322,  See Langbein & Waggoner. supra note 33, at 58890
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universal use of saving clauses. 323 In the process, transferors will determine
the beneficiaries on trust termination, instead of courts making that deci-
sion under a wait-and-see system.

In the end, wait-and-see must be rejected. It imposes unnecessary and
unacceptable burdens for lives not yet in being. [tis one thing to write a law
review article arguing about wait-and-see.* {t is quite another to burden

society with it.

323,  See suprd note 196,
324. ProfcssorWaggonerremutcdlhltilwls“mthlngtowriteahwmiewanicle"ontheclusal-

lives method. but another to “appiy |it] in actual practice.” See Waggoner, Perspective. supra note ¢, at
1724
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APPENDIX

SUGGESTED STATUTES TO REFINE THE COMMON LAW RULE
AGAINST PERPETUITIES

SECTION 1: SAVING CLAUSE RECOGNITFION.

If a provision in an instrument terminates a nonvested property interest
that has not vested 21 years after the death of the survivor of a group of
individuals identified by name or by reference to an identifiable class and
alive when the pertod of the common law Rule Against Perpetuities began
to run, that interest is valid. If determining the death of the survivor would
be impracticable, the validity of the property interest must be determined as
if that provision did not exist.

SECTION 2: SETTLEMENT AUTHORITY

A court may approve a good faith compromise of a perpetuities matter if
it s just and reasonable to ail parties, including unborn and unascertained
persons. For this purpose, a guardian shall be appointed to represent
unborn and unascertained persons.

SECTION 3: RULES OF CONSTRUCTION

(a) Unless a contrary intention appears, the rules of construction tn this
section apply if an interest would be void under the common law Rule
Apainst Perpetuities.

{b) The rules of construction apply in the order set forth in the following
paragraphs. A rule shall be applied only if necessary to validate an interest
under the common law Ruie Against Perpetuities.

(1} Administrative Contingencies

Where the duration of vesting of an interest is contingent upon the
probale of a will, the appointment of a fiduciary. the location of a dis-
tributee, the payment of debts, the sale of assets, the settiement of an estate,
the determination of questions relating to an estate or transfer tax or the
occurrence of any specified contingency, the instrument shal! be construed
10 require such contingency to occur, if at all, within 21 years from the
effective date of the instrument creating such interest.

(2) Unrealistic Birth Possibilities; Possibility of Adoption Disregarded

(A) Where the validily of a disposition depends upon the ability of a
person 10 have a child at some future time, it shall be presumed, subject to
subpararaph (B), that a male can have a child at 14 years of age or over, but
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not under that age, and that a female can have a child at 12 years of age or
over, but not under that age or over the age of 55 years.

(B) In the case of a living person, evidence may be given to establish
whether he or she is able to have a child at the time in question.

1C) Where the validity of a disposition depends upon the ability of a
person to have a child at some future time, the possibility that such person
may have a child by adoption shall be disregarded.

(3) Unborn Person Possibility

Where an interest would be invalid because of the possibility that the
person to whom it is given or limited may be a person not in being at the
time of the creation of the interest, and such person is referred to in the
nstrument creating such interest as the spouse, widow, or widower of
another person, it shall be conciusively presumed that such reference isto a
person in being on the effective date of the instrument.

t4) Reduction of Age 1o 21 for Vesting Purposes; Deferred Possession
Allowed

{A) If an interest would be invalid under the common law Rule Against
Perpetuities because made to depend for its vesting upon any person
attaining an age in excess of 21 years, the age contingency shaii be reduced
to 21 years for vesting purposes only.

{B) Notwithstanding subparagraph (A). possession of the interest shall
be postponed to the age specified in the instrument or to age 50, whichever
Qccurs s00ner,

(C) Notwithstanding subparagraph (A), the person or persons entitled to
the property or enjoyment thereof, from ages 21 and until the age pre-
scribed in the instrument, shall continue such entitlement.

(53 Class Gift Construction

If an interest would be invalid under the common law Rule Against
Perpetuities by including afterborn persons within a class, afterborns shall
be exciuded from the class to the extent necessary to avoid a violation under
the common law Rule Against Perpetuities.

SECTION 4: CY PRES AUTHORITY

If, afier application of the foregoing statittes, an interest would be invalid
under the common law Rule, a court shall reform the interest within the
limits of the Rule by approxitnating the transferor's intention as nearly as
possible. For this purpose, extrinsic evidence shall be admissible.
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