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Memorandum 89-14

Subjeet: Study L-1058 - Probate Filing Fees (Comments on Draft
Tentative Recommendation)

At the December 1988 meeting, the Commission began consideration
of the draft Tentative Recommendation Relating ¢o Filing Fees in
Probate. However, the Commission decided to ©postpone further
consideration of the draft so that we could solicit the comments of
court <clerks throughout the state. After consideration of these
comments, the Commission should decide whether to distribute the
tentative recommendation generally for comment.

The staff revised the draft tentative recommendation to
incorporate the suggestions of Team #1 of the Executive Committee of
the State Bar Estate Planning, Trust and Probate Law Section as decided
at the December meeting. This revised draft, with an explanatory cover
letter, was mailed to the county clerk in each of the 58 counties on
December 8. To date we have received filve letters, copies of which are

attached, In summary, the reactions are as follows:

1. Candace J. Grubbs, Butte County Clerk, agrees with the
proposal: "It appears from our review the draft statute will
clear up some of the confusion surrounding wvariocus fees
related to probate actions and will be easier to understand
by all involved parties.” (Exhibit 3, at exhibit p. 11.)

2, Kathleen Moran, Colusa County Clerk, writes that "it is a
good idea to try to conform the fee schedules In California
counties; however, not if it means reducing fees." (Exhibit
4, at exhibit pp. 12-15.)

3. John R. Hodges, San Benito County Clerk, supports the
draft and says that the "amount seems reasonable as many
probate files must be maintained in our active inventory for
the purpose of annual hearings." (Exhibit 2, at exhibit p.
10.)

4, Warren Slocum, San Mateo County Clerk, supports most of
the draft, with one reservation concerning papers filed with
the same action number, as discussed in the note following
draft Seetiom 26827.2. (Exhibit 5, at exhibit p. 16.)
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5. Bruce C. Bolinger, Nevada County Clerk, opposes the draft
"because it appears to me that it would have a negative
impact on the amount of revenue generated for the counties by
the filing fees involved." (Exhibit 6, at exhibit pp. 17-18.)

Also attached to this memorandum for background is the most recent
letter from Study Team #1 of the Executive Committee of the State Bar
Estate Planning, Trust and Probate Law Section., {See Exhibit 1, at
exhibit pp. 1-10.) The attached draft recommendation is in 1ine with
the positions taken in Team #1's letter.

Several other revisions are made in the attached draft statute to
deal with matters that were raised by the clerks' letters and otherwise
since the Commission last considered the draft. The draft now Includes
conforming changes in related sections. This deals with some problems
raised by Bruce C. Bolinger, Nevada County Clerk, and should remove
most, if not all, of the reasons for his opposition. (See Exhibit &,
at exhibit pp. 17-18.)

Adverse Party Filing Fees

The major thrust of the draft statute is to revise the probate
filing fees to be more consistent with the filing fee statutes
governing civil actions generally. Accordingly, the draft proposes a
two-tier first paper fee, with a higher fee applicable to the first
petitioner and a lower fee applicable to opposition papers. Upon
examining the filing fee schedules of all of the counties, however, we
find that this hrave new proposal reflects existing practice in at
least 54 of the 58 counties. {For a summary of filing fees, see
Exhibit 7, at exhibit pp. 19-21; see also the Colusa County filing fee
schedule, at exhibit p. 13.) It is also possible that the four
counties whose probate filing fee schedules do not list a separate
adverse party flling fee would Iin practice charge the standard fee for
adverse parties.

Typically, the schedules cite Government Code Section 26826 as
authority for the adverse party fee, though some cite Section 26827.4.
The practice of charging each adverse party a filing fee is based on
the language in Section 26826 that the "total fee for fillng the first
paper in the action on behalf of any . . . adverse party, whether

separately or jointly . . . ." Forty counties list a higher fee for
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the first adverse party and a lower fee for each additional adverse
party Jjoining in the petition. The differences between the two fees
ranges from §1 (Stanislaus and Yuba Counties) up to $40 (in Butte
County). Some counties do not provide a separate fee for joint adverse
parties. Others assess the same fee for each adverse party, regardless
of whether they join. Thus each adverse party would pay $105.25 in
Santa Barbara County or $75 in San Mateo County.

The staff {and the State Bar Team, as far as we know) has been
proceeding on the assumption that the general civil fees, such as those
applicable to adverse parties under Section 26826, do not apply in
probate. We assumed that only the speclal probate fees would be
charged in probate proceedings. This conclusion is supported by at
least one authority which omits reference to Section 26826, 26830, or
other c¢ivil filing fee provisions in discussing probate: "Probate
filing fees are covered in Govt C §§26827-26829, and miscellaneous
costs, iIncluding photocopying, certification, and authentication are
covered In Govt C §§26831-26839." Gould, First Steps in HNandling a
Decedent's Estate, in 1 California Decedent Estate Practice § 2,21
(Cal. Cont. Bd. Bar, rev., ed. July 1987); see alsoc 4 B. Witkin,
California Procedure Pleading § 15(3), at 59 (3d ed. 1985) (separately
discussing subsequent paper fees in civil actions and probate
proceedings).

Adverse party fees are not the only general filing fees applied in
probate, Government Code Section 26830 is cited as authority for
charging a $14 fee for a notice of motion for new trial in probate,

listed in the probate filing fee schedules of ten counties.

"Whether Separately or Jointly"

Petiticners covered by Government Code Section 26827 are treated
differently from adverse parties in mest counties. 4 petition for
letters, compromise of a minor's claim, or will contest is charged one
filing fee, whereas adverse parties are charged a per person filing fee
in most counties. The adverse party fee 1is lower than the first
petition fee in every county that charges both. Parties who Join in
petitions for letters are not charged separate fees, apparently because
the language “"whether separately or jointly" does not appear in Section

26827,




The staff does not understand the poliey reflected In these
sections. Why should a person who joins in a response to a petition be
treated differently from a person who Jjoins in a plaintiff's petition?
It is even stranger under existing law when we consider that a will
contest is an adverse type of petition, yet it is treated with
petitions for letters under Section 26827, meaning that peraecns Joining
in the contest are not charged separate adverse party filing fees.
However, a person joining in a petition opposing a petition for letters
would be charged a separate fee. (To the staff, thils points up the
inappropriateness of applying the general adverse party fee of Section
26826 in probate proceedings.)

Additional Study

Bruce C. Bolinger, Nevada County Clerk, suggests that we survey

all of the counties to see what they are charging, what special fees
are charged, and the proportions of the fees going into the county's
general fund. {See Exhibit 6, at exhibit p. 17.) He argues that the
recommendation should not be proposed to the Legislature until we
determine the effect it would have on county revenues.

We have surveyed the filing fee schedules from each county, but
the impact on each county can not be determined very easily, and not
with the resources avallable to the Commission. The staff wrote to
sach county clerks in an effort to get their reaction te the draft
statute. In the six weeks since the draft recommendation was mailed,
however, we have received only five written replies and one telephone
call. We have doubts that the far more complex study envisioned by Mr.

Bolinger would receive any better response,

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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In view of the Thanksgiving holidays, Study Team #1 had
difficulty in arranging for a conference call. Finally, on the
aftarnoon of November 23, Michael V., Vollmer and William V.
Schmidt conferred. All other members of the team did not
participata. We have the follewing comments to the tentative

recommandation which appearz on the white pages at the end of

Mamorandum B8B-B3:

Probate First Petition Fee - Sec. 26827 and Probate Opposition
Paper Foe - BSec, 26827.2

Wa are very pleased with both of thesa sactions. We feel
that they will be sound law and will provide clear guidance to

county Clerks, which will result in a consistent application

throughout the stata.
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We are pleased with the First Paper approach as it follows
the general approach used in civil actions. We are also
pleased with the two-tier approach as it also follows the
approach used in civil actions. We feel that the hard work by
eeveral pacple over a periocd of monthe has finally paid off and
that wae have now been able to adopt a first-paper and two-tier
approach system which now haa the necessary modifications which
allows it to be applied to filing fees in probate.

We only have minor typing areas to point out. First, the
phrase "in a petition under the Probate Code® as it appears in
subdivision (a) of Bac. 26827.2, should read "in a proceseding
undaer the Probate Code.” Thie then parallels the language in
subdivision (a) of Sac. 26827. Also, in subdivisions (1) and
{2) of aubdivision (a) of Sec. 26627.2, the wordas "Eighty-six"
should ba "Sixty-three," and the words "Sixty~-ons" should ba
"rhirty-Five.” Wa beliesve that these incorrect amounts were

inadvertently carried over from Sec. 26827.

Subsegquent Paper Fee - Sec, 26827.4
In view of the comments and ¢uestions contained in the
Note of the Staff and the further fact that we were pleased
with Sectionsg 26827 and 26827.2, our Study Team dug more deeply é
into the question of the subsequent paper fee. After trying %

to analyze it and the policy behind it from different
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approaches, we have come up with tha comments, conclusions and
racommendations set forth below, as well as a proposad revised
Section, which is attached to the end of this Memorandum as
Attachment {1.

1. 1In looking at the definition of a “subsequent paper"
ag found in subdivision (a), it was clear that the term
included a petition or other initiating paper, but it was not
absolutaly clear that the term included a responsive paper,
such as an objection. After analyzing and reviewing, we falt
that the term should include both initiating and rasponding
papers, and we have, therefore, modified subdivision {a) to
include not only the language, but tha concapt for the rirst
paper found in subdivigion (a) of Sections 26827 and 26827.2.
We fael vary good about carrying over the first paper concept
into the subsequent paper provisions, as it adda continuity and
congiatancy to the entire probate filing fee systen.

2. As you can see from the attachment, wa would recommend
no change in subdivision (b). We faal that subdivision iz fine
as it is.

3. We would modify the first portion of subdivision {(c)
go that its language follows the concept of subdivision (a)
without any possible ambiguity. Wa werc oonoerned with the
language "Papers required by any of the following provisions.”

It could be argued that the only papers reguired by the
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following provisions would be the petition or initiating paper
and that a responsive papar such 2s an objection is not
required by the following provisions. To eliminate this
poseible ambiguity, we prefer to revise this language.

4, We are once again very concerned about the problem
menticned in the saccond paragraph of the Note to the section,
It makes No sansa whatsoever to us that petitions under Probate
Code Section 10501 are exempt if the petition is filed by a
personal representative with Independent Adminigtration
authority, but not aexempt when the same petition is filed by a
personal represantative without such authority. Furthermore,
wa think it is unfair. It may well be argued that the language
of the existing section does not make this diastinction, but
theres iz no quastion whatsoavar that some counties, including
Orange County, are making this distinction. We agree with
William W. Johnson, Probate Examiner, Sacramento County. We
feel that there should be consistency throughout the state and
the language of the statuta should be so clear and free of any
possible ambiguity that thaere will be such consistency. We,
therefore, racommend adding the following words to subdiviaion
{1) of subkdivision (c): Ywhether or not the personal
representative has been granted authority to administer the

" eatate under the Independent Administration of Estates Act."

We have no pride of authorship in these particular words. The
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staff may very well improve upon them. We are only concerned
that there be a clear, unambiguous statement somewhere in the
statute which accomplishes the result which we seek.

5. We would delete in its entirety subdivieion (d4), aven
though we realize that its deletion would result in a higher
filing faa. 1In the fourth paragraph of its Nots, tha ataff
states that it is unclear on tha purpese of the provision which
affords a substantial savings to objectors. WwWe are also
unclear. Thae staff then asks what policy supports the idea
that if the petitioner is saved a $14 fee, the objector should
ba savad $49 (the difference between the $63 firast oppoaition
fee and the $14 fees)? We know of no such policy and we feel
that such a result would be a bad one. We would alsc state the
policy guestion in a slightly different manner, We would aak
what policy supports the concept that a person (such aa a
keneficiary objecting to a final account} who has not
theretofore paid a filing fes under either Section 26827 or
26827.2 should be able to pay only a $14 filing fee instead of
the normal $63 filing fee, merely because he ig riling a
response or objection to a gubseguent paper filed by another.
rather than to a first paper filed by another. Again, we are
aware of no such policy. We fecel that a beneficiary who for
the first time appears to object to an accounting or a petition

for distribution should pay tha full $63 filing fee under
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Section 26827.2. We feel that this concept is consistent with
what many clerke are now doing and what many clerks feel i
fair and proper.

6. In view of the fact that under our propcsal, a
subsequent. papar includes a responsive paper and that no filing
fas should be charged for a responsive paper which consists
meraly of a consent or a waivar, wa feel that language pimilar
to the language found in subdivision (b) of Section 26827.2
should be added to this saction. 1In the attachment wa have
added it as a naw subdivision (d). Obvicusly, it could be

placed elsewhare if the commission and staff prefers.

SUMMARY OF OUR POSITION REGARDING SECTION 26827.4.

1. A "subseguent paper® ghould include a responsive
subgaquent paper as well as an initiating or subaaquent paper
guch as a petition. This carries over the rirst paper concept
and seemingly adds continuity and conaiataency.

2. If the initiating (petition) subeequent paper is
exempt, the responding subsaquent paper in the same proceeding
ghould be exempt. However, if the initiating subseguent paper
is not exempt, the responding subsequent paper should be not
exempt, unless it consiats of nmerely a consent or a waiver

thereto. This approach seems both simple and fair. It should
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be easy to administer and clear enough to attain conaiastency
among the counties.

3. A pubsequent paper in a proceaeding required by Section
10501 should ba exempt whether or not tha personal
reprasentative has the power to administer under the

Independent Administration of Estates Act.

ILLUSTRATION OF THE AERLICATION OF THE PROPOSED STATUTE BX
BYPOTHETICAL EXAMPLES.

The revised, proposed Section 26827.4 attachad hereto

would have the following raesultg. Assume that a personal
representative who has already paid his first paper filing fee
under Section 26827 files a subseguent petition to settle an
account, which is an action which requires court gupervision
under Section 10501. He pays no subseguant papar filing fee
bacause of the Section 10501 axamption. Assume further that a
beneficiary who has never made an appearance in the proceeding
and who has not paid a filing fee under either Section 26827 or
26827.2 files an objection to the account. Since this is his
first appearance, he pays the 6§63 first paper filing feae under
Section 26827.2. (This, of course, assumes that subdivigion
(d) in the Tentative Recommendation is deleted.) Three months
later, the same personal representative file= a petition for a
prelininary distributicn and again the beneficiary files an

objection. Neither would pay a subsequent paper filing fee, as
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each had paid his rirst paper filing fee and a petition for
preliminary distribution is an actien which requires court
supervision under Saction 10501, Two monthe later, the
personal raprasantative files a petition for instruction and
the beneficiary once again files an objaction. Each pays a
subsequent paper filing fae as a petition for instructioen is
not a procesding which iz exempt from the subsaguant papar
filing fee. Changing the facts slightly, assume that the
peneficiary did not file an objeotion to the patition for
instruction but only filed his consent to such petition or a
waiver of notice. In such a casa, the personal representative
would pay a subseguent paper filing fee, but the benericiary
would not be required to do so0.

Please nota that under ocur propeosal all of the results
above would be exactly the same whethaer or not the personal
raepresentative has the authority to administer the estate undar
the Independent Administration of Estates Act.

Hopefully, the commission and the staftf will agree to the

modifications we suggest for Section 26827.4. If B0, we are
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tor the first tima satisfied that we have a sound, fair and

workable probate filing fee system.

Raspectfully submittad,
STUDY TEAM NO. 1

e ~7 i
VA

WIllian V. Schnidt
Captain




Memo B89-14 EXHIBIT 2 Study L-1058

JOHN R. HODGES 440 Fifth Street
Clerk, Auditor and Recorder Room 206, Courthouse
Phone (408)637-3786 Hollister, California 95023

COUNTY OF SANBENITO

pecember 14, 1988 DEC 20‘988

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palc Alto CA 94303-4739

Dear Mr. Ulrich,

I support the clarification of fees charged in probate
cases as stated in your tentative recommendation relating
to filing fees. A subsequent paper fee of $14 is consistent
with subsequent paper fees in civil actions. The amount
seems reasonable as many probate files must be maintained
in our active inventory for the purposes of annual hearings.
Thank you this opportunity to comment. If I can be of
further assistance, please free to call on me.

Res ec;full

HN R. HDDGES, COUNTY CLERK

-/10~
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Butte County

OF NATURAL WEALTH ANCEC

)

CANDACE J. GRUBBS
COUNTY CLERK — RECORDER

ZEAUTY

ADMINISTRATION BUILDING - 25 COUNTY CENTER DRIVE

QROVILLE, CALIFORNIA 95965-337§
Telaphone: 538.7551

Assistani Recorder, Gwen Fertand 538.7691
Assistar Registrar of Votors, Laura A. Caossady 5387761

December 19, 1988

CA LAW REV. COMMN

OEC 20 1988

RECF vgp

Mr. Stan G. Ulrich, Staff Counsel
California Law Revision Commission
4000 Middlefield Road, Suite Db-2
Palo Alte, CA 94303-4739

Dear Mr. Ulrich:

This is in follow-up to your December 8, 1988 letter
regarding revisions of the statutes governing filing fees in
precceedings under the Probate Code.

Please be advised we are in agreement with the draft statute
as presented. It appears from ocur review the draft statute will
clear up some of the confusion surrounding variocus fees related

to probate actions and will be easier to understand by all
involved parties.

Please do not hesitate to contact me if you wish any further
information.

Sincerely,

Candace J.
County Clerk-Recorder

CIG/rld
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Memo 89-14 EXHIBIT 4 Study L-1058 MAN

OEC 27 1988
CLERK -RECORDER RECFIVED

COUNTY of COLUSA

KATHLEEN MORAN 346 JAY STREET
Clerk - Recorder COLUSA. CALIFORNIA
05932

(916) 458 -4660

SLE STAFFORD
Assisiant Clerk - Recorder

December 21, 1988

Stan G. Ulrich

Staff Counsel

California Law BRevision Commission
4000 Middlefield Rd., Suite D-2
Palo Alto, CA 94303-4739

Dear Mr. Ulrich:

I have reviewed your correspondence of December 8, 1988 and accowmpanying
Tentative Recommendation relating to Filing Fees in Probate. This letter is
to formally state that the Colusa County Clerk's Office would oppose this
recomnendation., As of January 1, 1989, our fee for filing a first petition will
be $78.00. Filing a second or subsequent petition will also be $78.00. Filing
a petition to contest a will or codicil will be $78.00, etc. I have enclosed
a full copy of these fees. Any reduction in our fees would have a drastic
impact on this office. Our County, as is the same with many others, is experlencing
a fiscal crisis and we rely on the fees collected through this office.

Thank you for soliciting opinioms of Clerk's. I think it is a good idea to
try to conform the fee schedules in California counties; however, not if it means
reducing the fees.

Sincerely,

Kaéhleen Moran

County Clerk-Recorder (
County of Colusa i

enc.

km

-/~

COLUSA COUNTY COURTHOUSE
FRFCTED 1841
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Filing APPEAL from BUPERIOR
Court. FEE PAYABLE TO COURT | Ru 1 (c}
OF APPEAL . ... | CRC £200.00
DEPOSIT I.lpon llllnq a2 Nﬂ“l:. at AP
FPEAL {Daposit torfeiied in the sven
ot abange 1 o dismissal of ap-
poal prior 1o biling racord in reviewing
court). ... 689281 GG 50.00 0,00
Appoais - CLERK'S TRANSCRIPTS:
80 canls par page (30 cents per paga
I each addiional copy)-Clerk’'s
CHRONOLOGIGAL IRDEX: 20 cants
per page for entire caee lile . ... ..
CERTIFICATE REQUIRED on nolica
af motion o dismissal of APPEAL 10
reviewing court . ... ... ... 268368 GC 14.00 14.00
CERTWICATE of Facts Re UN-
SATISFIED JUDGMENT ... .. 18373 VC 1.50 1.60
Cartificats of Notica of Pendency ui
Achon . ... - 408 CCP 1.7% 1.75

E.2.2

The changes noted below will be effective as of January
1, 1989. Colusa County does not have a Court Reporter
or a Court Reporter Fund.

PROBATE fILING FEES

Ji .
TYPE OF SERVICE Authority Total Clark '-lI;".:'T Reilre w‘:‘;,"?'m
i

4a 1 Each ADDITIONAL va aPD'Banng *
jointly e 26828 GC HohU 2740 3.00

Filing FHEST PETITION for latters of
administration, special latters of ad-
ministration, Jotiers testamentary, lal-
tars of guardianship, letiors of conser
vatorship, for compromise of minor s
cimim and for hrst accouni ol * 78.00 62-00
lostamentary trusiee . ... ... . 26027 GC $P700 2000 $12.00 $3.00 $1.00
Filng ® second of SUBSEQUENT
patiion by a person other than the *

criginal patitioner (EXCEPT to amend
apattiony ... . ... ... 26827 GC 7%‘230 6%‘900 12.00 3.00 1.00

Filng a penhtion 10 CON TEST a Will o1 *
L T O P 26827 GG 7%&0 6&&0 12.00 300 1.00

Filing a lirsl papel’ an behall nl any
ADVERSE PARTY

NOTE: Includes Petition lor family
sliowances, mic., when widow is not * 44,001 28.00
the original petitioner . 26828 GC 4200 26,00 12.00 3.00 1.00

FUBLIC BODY or olficer, 5ama as No
2 of Civil Actigns . ... .. .. 8103 GC NO FEE
NATIONAL GOVERNMENT, same as
No. 3 of Civil Aclions . . .. ... 26857 GC NO FEE
Filing a SUBSEQUENT paper wluch
reguires a courl hearing sxcepl fof
papory required by Section 581.2 Pro-
bato Code, Accountings under Sec-
ton 1120 Probate Cods, or Division 4
(commencing with Secion 1400) Pro-
bate Code (this doss not apply 1o pat-
nons lilsd in No. 2 above) ... ) 268274 GG 14.00 14.0¢

R T -

P T . L

ey de e T . el e
CrVLsA 0«
Liag 2ul A : o R
" & | Fiing a Notics of Motion for & NEW )
TRIAL ..o e 26830 QC 14.00 14.00 o
?. Fiting a non-probatsd Will or Codicl | 320 ProbC 225 225
10. | TRANSFER of & consarvaiorship or
guardianship (PLUS Filing Faa of the
county 10 which case is iransiefred.
SEPARATE CHECKS REQUIRED . | 2218 ProbC 14.00 14.00
11. | Filing by the Public Adminisiralor of
an application provided for in 1143
Prob. Coda .. ........ «vcovnonnn 1144 Prob. C 25.00 or 2% of eatimated value of axsets of eatale, which ever
s loss.
12, | AmMiavii procedure for resd proparty of | 13201, 13202
smaM vakie. {Etfective 7187} .. ... Prob. C. A5.00
L,
FAMILY LAW FILING FEES
. taw | Je08 | vk | micro-
TYPE OF SERVICE Authority Totad Chavk Libeary ?:;l'!'r: ation | graphica
1. Filling FIRST PAPER for petition for | 28850 GC
dissolution, legal saparation or ity | 26820.4 GG
{includes Tz for entering judgment) | 26840.3 GC | $83.00 | $62.00 | $12.00 | $ 3.00 | $ 5.00 1.0
2. Family Law TRANSFER from ancther | 26858 GC
Ot ... e 268204 GC | 83.00 62.00 12.00 3.00 5.00 1.00
3. Filing joint petition for SUMMARNY
dissolution of marriage . ........ . 268403 GC | 78.00 82.00 12.00 3.00 1.00
4. Fising FIRST PAPER on bahait of any
respondent or adversa pary axcept
disclaimer »s usad in thia section, the
word “paper” does not include @
stipulation lor the appoinimeant of @
temporary judge, of of a8 court in-
wmpsiigation or the report made by such
invastigator or the declaration of a
B spousy filad in an order 10 show Cause
procesding or & masital satilement
sgresment which Is gignad by &
defaulied respondent and intémided lor | 26882 GC
1 Incorporation in a propoasd decree of | 26826 GC
disgolution of mumiage . ... ... ... 2868403 GC | +7.00 26.00 12.00 3.00 5.00 1.00
4a. | MILITARY PERSONNEL ~ for filing
Reapondent's appearance, stiputation
and waivar of rights under Soldier's
ahd Sallor's Civil Relief Act of 1840
and action for dissotution of marriage NO
i uncontasied . 268578 GC FEE
5. Filing a MOTIDN omef m lhow
cAnse, of other proceading seeking to
modity or anlorce CUSTODY or
VISITATION rights . 26082 GC 14.00 14.00
8. Filing notice of MOTIDN of any omar
papsr requiring & hearing subsaquet
14 the firsl papei olher than specitied
inHem A above . ... ... ... .. ... 20030 GC 14.00 14.00
-R-
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RESOLUTION NO. 8B-114
BOARD OF SUPERVISORS
COUNTY OF COLUSA
CALIFORNIA

A RESQOLUTION AMENDING RESOLUTION NO. 86-94 - INCREASING FEES FOR
CERTAIN FILINGS IN THE SUPERIOR COURT OF THE COUNTY OF COLUSA

WHEREAS, Section 68090 of the Government Code authorizes the Board
of Supervisors to establish, within certain limits, the fees for certain

filings in the Superior Courct; and

WHEREAS, by Resovlution Number 80-106 said fees were established; and

WHEREAS, Sections 26820.8 of the Govermment Code states the maximum

amounts set forth in Sections 26820.4, 26826, and 26827 as to certain feea
shall be deemed adjusted to reflect changes in the value of the dollar based
on the percent change in the California Consumer Price Index, not to exceed 3%
per year; and

WHEREAS, an increase in the current fees 1s required to adequately
cover the costs of services provided;

NOW, THEREFORE, BE 1T RESOLVED by the Board of Supervisors of Colusa
County, pursuant to Sections 26820.8 and 68090 of the Government Code, that
the fees as set forth in Resolutlon Number 80-106 for filings in the Superior
Court of Colusa County are hereby amended as follows:

1. The total fee for filing of the first paper in a civil action
or proceeding in the Superior Court, except an adoption proceeding, shall be
the sum of seventy-eight dollars (§78.00); provided, however, that any fee
established pursuant to Section 26840.3 of the Government Code for the maintenance
of a Conciliation Court shall be in addition to this sum.

2. The total fee for filing the first petition for letters of
administration, a petition for special letters of administratiom, a petirion
for letters testamentary, a first account of a testamentary trustee, a petition
for letters of guardianship, a petition of letters congervatorship, a petition
for compromise of minor's c¢laim, or a petition ﬁo contest any will or codicll,
shall be the sum of ceventy-eight dollars ($78.00). The sum of seventy-eight
dollars {578.00) shall also be charged for filing any subsequent petition for
letters of administracion, special letters of administration, letters testamentary,
letters of guardianship, letters of conservatorship, or a first account of a
testamentary Crustee, or a petition to contest any will or codicil, in the same

proceeding, by a person other than the original petitioner. When the public



administrator or an employee ¢f the State Department of Mental Health in his
.’ﬁf official capacicty is the petitioner, he shall be required te pay the fee only
out of the assets of the estate coming into his possession.
3. The total fee for filing the first paper ls an action on behalf of
any defendant, intervenor, respondent or adverse party, filing separately except
for the purpese of making disciaimer, shall be the sum of forty-four dollars
($44.00), plus thirty dollars ($30.00) for each defendant, interventor, respon-—
dent or adverse party filling jointly.
BE IT FURTHER RESOLVED that the fees set forth in this Resolution
shall become effective on January L, 1989 and shall remain in full force and
effect uncil changed by Resolution adopted pursuant to Section B8090 of the
Government Code.
BE IT FURTHER RESOLVED that this Resolution shall not become effective é
until January L, 19B9.

PASSED AND ADOPTED at a Regular Meeting of the Board of Supervisors

this 29th day of November, 1988 by the following vote:

AYES: Supervisors Kay K. Nordyke, Howard Foster, David G.
Womble and William R. Waite.

NOES: None.

ABSENT: Superviscr James 5. Kalfsbeek

Conblio R te
William R. Waite, Chairman of the
- Board of Supervisors

ATTEST:

Horan, County Clerk and
Ex-Officlo Clerk to the Beard
of Supervisors

._ls‘...
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EXHIBIT 5 Study L-1058

OFFICE OF THE COUNTY CLERK-RECORDER

and Administrative Clerk of the Superior Court

COUNTY CLERK-RECORDER

Cll"”lﬂﬁﬁmmr"
WARREN SLOCUM NEC 27 1388

RS o
BARBARA SCHWOERER

COUNTY OF SAN MATEQO swoe

HALL OF JUSTICE AND RECORDS - REDWOOD CITY - CALIFORNIA 94063-0964 (415) 363-4711

December 22, 1988

Mr. Stan G. Ulrich, Staff Counsel
California Law Revision Commission
4000 Middlefield Road, Suite D-2

Palo Alto,

Dear

Mr.

Ca 94303-4735

Ulrich:

Thank you for inviting us to comment on proposed revisions of the
statutes which govern filing fees in Probate matters. We have
several comments which follow:

1.

We support the proposal to charge a higher initial
filing fee and a lower fee for first papers which are
filed in opposition.

The $14.00 fee for papers which require a hearing is
currently charged to petitioners who do not have
authorization toc administer under the Independent
Administration of Estates Act. The proposal to charge
the fee to all, unless an exemption under Section 10501
of the Probate Code applied, would save our clerk's
research time,

Pursuant to Section 26827.2 of the Government Code,
Section 4{d) "all papers filed with the Clerk bearing
the same action number are part of the proceeding”.
This 1is our policy, except that if a new petitioner
files an action under the same case number, we charge a
£iling fee because they have never paid one. This alsc
applies to will contest proceedings. We do not support
the total concept of this proposal.

If you have any questions regarding these comments, please do not
hesitate to contact me.

WS:rv

-16-

Sincerely,

=

arren Slocum
County Clerk—-Recorder
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COUNTY OF NEVADA

BRUCE C. BOLINGER
COUNTY CLERK

Nevada County Courthouse, 201 Church St.

{916) 265-1293

Januacy &, 1989

P.O. Box 6126, Nevada City, CA 95559-6126 €A LW PRV, COMM'N

JAN 09 1389

RICEIYED

Mr. Stan G. Ulrich

Staff Counsel

California Law Revision Commission
4000 Middlefield RA.., Suite D-2
Palo Alto, CA 94303-4739

Dear Mr. Ulcich:

This letter is in response to your letter of Dec. 8, 1988
concerning the California Law Revision Commission's draft revision of the
Government Code sections governing probate filing fees. As presently
worded, I would have to oppose it because it appears to me that it would
have a negative impact on the amount of revenue generated for the
counties by the filing fees invelved. The erratic course of Trial Court
Funding over the last few years gives me no confidence in the state as a
source of financial support for the justice system. I feel that we
cannct afford to let any existing source of revenue be diminished. My
specific concerns appear balow.

First of all, I think that any change of this sort requires a survey
of all the counties to determine exactly what fees they are now charging
and the proportions of those fees going into the county's general fund
{as opposed to funds for judges' retirement, court reporters, the law
library, and micrographics). The survey should take into account whether
a county's fee is in the higher category of fees due to there being a
court reporter fee, or in the lower category where there is no court
ceporter fee. The results of the survey need to be part of an analysis
which also takes into account the effect on revenue of the changes that
the draft would make as to which filings are subject to which fees.
particularly the creaticon of the new Sec. 26827.2. The explanation
accompanying the draft language makes no reference to the financial
impact of the proposed changes.

Proposed Sec. 26827 and Sec. 26827.2 both retain the language, "is
the sum fixed by rescolution pursuant to Section 68090." Sec. 68090 only
authorizes a board of supervisors to adopt a resolution setting the fees.
It doesn't authorize an increase in fees to take into account cost of
living increases. The authority for such increases lies in Sec. 26820.8
but the staff draft does not amend 26820.8 to reflect the proposed
addition of new Sec. 26827.2. In other words, unless Sec. 26820.8 is
amended to add new 26827.2 to the list of sections cited in it, there
will be no authority for biennial cost of living increases in the fees
charged for filings under 26827.2.

Existing Sec. 26827 is worded in such a way that, on its face, it

..j;L-




Mr. Stan Ulrich {(cont.)

sets maximum amounts of fees [$86 and $61) that can be charged. What
with the inflationary fee increases adopted over the last several years
under Sec. 26820.8, the actual fees being charged exceed those amounts in
scme, if not most: counties. Proposed new Section 26827 would reenact
the $86 and $61 amounts. If the proposed legislation is successful in
its present form. I am concerned that, by virtue of being the
Legislature's last word on the subject, the language of 26827 might be
interpreted as forcing counties to roll back fees that exceed those
amcunts. I would feel more comfortable if language were to be added to
the proposed legislation—uncodified legislative intent language might
suffice—to make clear that the enactment of the new 26827 is not
intended to require any county to lower any existing probate fees subject
to it and that the fees can continue to be increased pursuant to 26820.8.

Finally, Secs. 68090 and 68090.5 also need to be amended to reflect
the new 26827.2.

Slncerely:

;;§Le C. Bollnger

Nevada County Clerk—Rec rder

CC: Don Swanson

-9 -
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PROBATE FILING FEES (1988)

First Petition Later Petition First Adverse Joint Adverse Subsequent Objections to  Fact of Death to
COUNTY for Letters etc for Letters etc Party Party Paper Exempt Papers Terminate JT
GC §26827(a) 6C §26827(b) [GC §26826]  [6C §26826] 6C $26827.4 GC §26827.4
Alameda $111.00 $111.00 $83.00 $7250 $14.00
Alpine $71.00 $71.00 $43.00 $30.00 $14.00 $71.00
Amador $74.00 $74.00 $42.00 $30.00 $14.00
Bulle $119.00 $119.00 $90.00 $50.00 $14.00 $14.00 $119.00
Calaveras $70.00 $70.00 $40.00 $28.00 $70.00
Colusa $74.00 $74.00 $42.00 $29.00 $14.00
Centra Costa $114.00 $114.00 $84.00 $66.00 $14.00
Del Norte $75.00 $75.00 $40.00 $14.00 $14.00 $75.00
El Dorado $107.00 $107.00 $78.00 $56.00 $14.00 $107.00
Fresno $105.00 $105.00 $78.00 $78.00 $14.00 $14.00
Glenn $99.00 $39.00 $67.00 $55.00 $14.00 $14.00
Humboldt $76.00 $78.00 $47.00 $35.00 $14.00 $14.00 $78.00
Imperial $104.00 $104.00 $76.00 $57.00 $14.00
Inyo $75.00 $75.00 $44.00 $33.00 $14.00
Kern $126.00 $126.00 $98.00 $66.00 $14.00
Kings $76.00 $76.00 $45.00 $33.00 $14.00 $76.00
Lake $108.00 $108.00 $78.00 $46.00 $14.00
Lassen $69.00 $69.00 $14.00
Los Angeles $108.00 $108.00 $79.00 $61.00 $14.00
Madeara $76.00 $76.00 $44.00 $32.00 $14.00 $76.00
Marin $117.00 $117.00 $69.00 $62.50 $14.00
Mariposa $73.00 $73.00 $42.00 $14.00
Mendocino $107.00 $107.00 $78.00 $14.00
Merced $96.00 $96.00 $70.00 $14.00
Modoc $74.00 $74.00 $42.00 $30.00 $14.00 $74.00
Hono $83.00 $83.00 $59.00 $52.00 $17.00 $80.00
Monterey $108.00 $108.00 $79.50 ' $14.00 $108.00
Napa $93.00 $93.00 $68.00 $48.00
Nevads $104.00 $104.00 $78.00 $78.00 $14.00

71-68 OW3N
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PROBATE FILING FEES (1968)

First Petition Later Petition First Adverse Joint Adverse Subsequent Objections to  Fact of Death to
COUNTY for Letters etc for Letters etc Party Party Paper Exempt Papers Terminate JT
GC §26827(a) GC §26827(b) [GC §26826]1 [GC §268261 GC §26827.4 GC §26827 .4
Orange $108.00 $108.00 $76.00 $78.00 $14.00
Placer $105.00 $105.00 $76.00 $39.00 $14.00
Plumas $64.00 $64.00 $38.00 $25.00 $14.00 $64.00
Riverside $108.00 $108.00 $79.00 $79.00 $14.00 $14.00 $108.00
Sacramento $112.00 $112.00 $84.00 $61.00 $14.00 $14.00
San Benito $98.00 $98.00 $68.00 $46.00 $14.00
San Bernsrdino $109.00 $109.00 $14.00
San Diego $108.00 $108.00 $78.00 $78.00 $14.00
San Francisce $133.00 $133.00 $105.00 $74.00 $14.00
San Joaquin $72.00 $72.00 $42.00 $38.00 $14.00 $14.00 $72.00
San Luis Obispo $105.00 $105.00 $76.00 $49.00 $14.00
San Matso $102.00 $102.00 $75.00 $75.00 $14.00 $102.00
Santa Barbars $133.25 $133.25 $105.25 $105.25 $0.00
Santa Clara $108.00 $108.00 $78.00 $56.50 $108.00
Santa Cruz $112.00 $112.00 $83.00 $59.00 $14.00 $112.00
Shasla $111.00 $111.00 $82.00 $56.00 $14.00 $14.00 $111.00
Sierra $80.00 $80.00 $48.00 $36.00 $14.00 $14.00
Siskiyou $74.00 $74.00 $14.00
Solano $104.00 $104.00 $78.00 $78.00
Sonoma $110.00 $110.00 $81.00 $81.00 $14.00
Stanislaus $74.00 $74.00 $42.00 $41.00 $14.00
Sutter $77.00 $77.00 $44.00 $37.00 $14.00 $14.00
Tehams $101.00 $101.00 $0.00 $101.00
Trinity $73.00 $73.00 $41.00 $28.00 $14.00 $73.00
Tulare $101.00 $101.00 $69.00 $37.00 $14.00 $101.00
Tuoclumne $86.00 $86.00 $54.00 $39.00 $14.00
Ventura $135.00 $135.00 $105.00 $65.00 $14.00 $14.00
Yolo $85.00 $65.00 $53.00 $42.00 $14.00
Yuba $74.00 $74.00 $42.00 $41.00 $14.00




1988 CoUNTY PROBATE FILING FEE RANKINGS

Countties edby Counties Arranged by First Counties ed by Joit
First Petition Filing Fee Adverse Party Filing Fee Adverse Party Filing Fee
COUNTY  jstPetition Joi COUNTY 1st Party Joint
Plumes $54.00 Plumas $38.00 $25.00 Plomss $3500 52500
Lasma $69.00 Calaverss $40.00 52800 Calaveras $40.00  $28.00
Calaverse $70.00 Del Norte $40.00 Trisity $41.00 $28.00
Alpiaw ~$MH.00 Teinity $41.00 $23.00 Colus 34200 $29.00
San Josquin $72.00 Amador $42.00 $0.00 Alpine $43.00 $30.00
Mauriposs. $7.00 Cohms. 200  $£29.00 Amador $42.00 $30.00
Trinity $73.00 Masiposs $42.00 Modoc $4200 $3.00
Amador $74.00 Modoc 4200 $30.00 Maders 400 E32.00
Coluss $74.00 San Joaquin $42.00  $38.00 Inyo $44.00  $33.00
Modoc $74.00 Stanisiae 4200 $M1.00 Kinge 500 $33.00
Siskiyou $74.00 Yuba $42.00 34100 Humboldt $47.00 $5.00
Stanisiaue $74.00 Alpine $43.00 $30.00 Siern $43.00 $33%5.00
Yuba $74.00 ayo $4400 $33.00 Sutter $44.00 $£37.00
Del Notte $75.00 Maders 400 $32.00 Tulare $69.00 $37.00
fayo §75.00 Suster $44.00 $37.00 San Joaguin $42.00 338.00
Kings $76.00 Kinge $45.00 $33.00 Placer $7%.00 $9.00
Madera $76.00 Humboldt $47.00 $35.00 Tuolumoe 5400 $0.00
Sutler $77.00 Siema $43.00 $35.00 Swnislene $4200 34100
Humboldt $75.00 Yalo $53.00 $42.00 Yuba $200 54100
Siemns, $80,00 Tuolumne $54.00 3$39.00 Yolo $53.00  $42.00
Mono $33.00 Mono $539.00 $52.00 Lake $78.00 $46.00
Yelo $15.00 Glemn $67.00 $55.00 San Benito $6300 3600
Tuolumne $86.00 Nagpa $65.00 $43.00 Napn $63.00 34800
Nape $93.00 Sen Beaito $63.00 $46.00 Luis Obispc  $76.00  $49.00
Meroed $96.00 Tulsre $69.00 $37.00 $90.00 $50.00
San Beaio $95.00 Morced $7.00 Mono $9.00 $52.00
Giemn §99.00 Sen Maweo $7500 %7500 Ghoun $67.00 35500
Tohana $101.00 Fnaperiat $7%6.00 357.00 Bl Dorsdo §75.00 $56.00
Tulare $101.00 Placer $7%6.00  $39.00 Shaste 2200 $56.00
San Mateo $102.00 Sen Luis Obisgpo  $76.00 $49.00 Sents. Charn $7800 35650
Taperial $104.00 El Domdo $78.00  $56.00 Impecial $76.00  $57.00
Nevade $104 .00 Fresno $7800 37300 Santa Cruz $33.00 3$59.00
Solano $104 .00 Laks $7800 34600 Los Angelos $2900 $61.00
Fresno $105.00 Maendocino $78.00 Sacramento $84.00 $61.00
Placer $105.00 Nevada $78.00 $73.00 Murin $3000 $52.50
Sen Luis Obispo ~ $105.00 Orange $78.00 $75.00 Contr Coat. $34.00 $56.00
El Dorado $107.00 San Diego $7800 $78.00 Kem $93.00 $66.00
Maeadocine $107.00 Saota Clars. $7300 $56.50 Alameda 0 7250
Lake $108.00 Solano $78.00 $73.00 San Francisco $105.00 $74.00
Los Angeles $108.00 Loe Angeles $79.00  $61.00 San Mateo $75.00 $75.00
Montersy $103.00 Rirverside 7900 $P.00 Fresno $7800 $75.00
Crange $108.00 Monterey $79.50 Nevada $7800 $75.00
Riverside $103.00 Sonoma $51.00 $31.00 Oroge $73500 3$78.00
San Disgo $108.00 Shasta. $3200 $56.00 San Diego $78.00 $73.00
Santa Clar $103.00 Alameda $83.00 $72.30 Solano $73.00 $72.00
San Bernardino $109.060 Sands Cruz 2300 $H9.0 Rivemide $900 $79.00
Sonvrs $110.00 Contrn. Conta $84.00 $66.00 Sonomm. $31.00 $81.00
Alameds $111.00 Sacramenko $84.00 $61.00 Ventura $105.00 $35.00
Shesta $111.00 Marin $8000 $62.50 Senta. Barbara. $105.25 10528
Secramento $112.00 Butts $90.00 $50.00 Del Norts $40.00
Seote. Cruz $112.00 Kem $98.00 $66.00 Mariposs $42.00
Conim. Costa, $114.00 San Francisco $105.00 $74.00 Maroed $70.00
Marin $117.00 Yentara $105.00 $35.00 Mendocino $73.00
Butte $119.00 Sants Barbars $105.25 $105.25 Monterey $79.50
Kem $126.00 Lassen Lassen
San Francisoo $133.00 San Bernardino San Bersardinn
Saxte Barbar $133.25 Siakiyou Siskiyou
Veniurs $135.00 Tebams Tebams

S




Revised Staff Draft

#L~-1058 su37l

01/25/89
TENTATIVE RECOMMENDATION

relating to
FILING FEES IN PROBATE

The general provisions in the Government Code setting filing fees
in probate proceedings are unclear.l These provisions attempt to
describe each type of petition subject to the higher initial filing
fee.2 This approach can make it necessary to amend the fee provisions
when probate procedures are amended, renumbered, or supplemented,
There is also a risk that a specifie petition may be omitted from the
list. A lack of clarity leads to a variety of interpretations in the
different counties.3 The Commission is alsoe informed that the
subsequent paper filing fee 18 wvariously Interpreted in different
counties® and many counties apply general cilvil filing fees when a

special probate fee is not specified.’

1. See Gov't Code §§ 26827, 26827.4. Technical revisions were made on
Commission recommendation in the 1988 legislative session. BSee 1988
Cal, Stat. ch. 113, §§ 8-10, amending Gov't Code §§ 26827 & 26827.4 and
adding Gov't Code § 26827.5. This legislation was in an urgency
measure and was needed to correct sectlon references and make other
minor changes. The Commission did not attempt a comprehensive
examination of these provisions at that time.

2. Subject to a number of adjustments and speclal add-on fees, the
first petition filing fee in superior court is $86 in counties with a
court reporter fund:; the subequent paper fee is $14. Gov't Code
§§ 26827, 26827.4.

3. See B, Ross & H, Moore, Jr., California Practice Guide: Probate
§§ 1:41.1, 3:551 (Rutter Group 1988).

4. See Gov't Code § 26827.4. There 1s disagreement on the correct
interpretation of subdivision (a)({(1} of this section which excuses the
subsequent paper filing fee for "papers for proceedings required by
.+ « « Section 10501 of the Probate Code."” The Commission is informed
that some Iinterpret this exemption to apply only to personal
representatives exercising authority under the Independent
Administration of Estates Act, while others interpret it to apply to
all personal representatives.

5. For example, the fee provided by Government Code Section 26826 for
papers on behalf of any defendant, intervenor, respondent, or adverse
party, whether filing separately or Jointly, is applied by most
counties to probate proceedings., See superilor court fee schedules in
Los Angeles Daily Journal Court Rules Service passim {looseleaf 1988).

—1-




Revised Staff Draft

The Commission recommends adoption of the two-tler "first paper®
apprecach reflected in the secticns governing filing fees in civil
actions generally.6 This =scheme charges the higher first paper fee
{up to $86)7 for petitions or other papers requiring a hearing and a
lower first paper fee (up to $63)8 for papers filed in opposition. A
party would be required to pay no more than one first paper fee. The
first paper filing fee would not apply to papers that are filed to
consent to an action or relief requested in the proceeding that does
not reguire a hearing, such as a disclaimer, creditor’'s claim, request
for notice, or similar item,

Subsequent papers are defined in the proposed legislation as
papers requiring a2 hearing, or in response tec such papers, that are
filed by persons who have already pald a first paper fee, subject to
several exemptions.9 Hence, a party who has appeared In a proceeding

under the Probate GCode and paid the $86 petition fee or the §63

6. See Gov't Code §§ 26820.4, 26826(a).

7. The "maximum"™ fee is subject to a biennial adjustment based on the
California Consumer Price Index. See Gov't Code § 26820.8. The "total
fee" for the purposes of these sections iz defined to include the
clerk's fee, a law library fee, and amounts for the Judges' Retirement
Fund and the Court Reporter Fund. See Gov't Code § 26820.6. Other
fees may be added to the "total fee," such as a fee for automation and
conversion of court records. See Gov't Code §§ 26820.6, 26863. In
1988, the fees for filing a petition for letters ranged from $64 in
Plumas County to $135 in Ventura County. See Los Angeles Daily Journal
Court Rules Service (1988).

8. I1d.

9. The exemptions from the subsequent paper filing fee provided by
Government Code Section 26827.4 are continued in the proposed
legislation, except that the proposed legislation makes clear that the
petitions listed in Probate Code Section 10501 are exempt from the fee
whether or not the personal representative has independent
administration authority. Matters described in Section 10501 include
the following: allowance of the personal representative'’s commissions,
allowance of attorney's fees, settlement of accounts, preliminary and
final distributions and discharge, and various transactions between the
estate sand the personal representative or personal representative's
attorney.




Revised Staff Draft

opposition paper fee 1s charged the $14 fee for subsequent filings in
that proceeding, unless an exemption applies.

The proposed legislation also makes clear that for the purposes of
the fee provisions, all paper filed with the clerk bearing the same

action number are part of the same proceeding.

The Commission's recommendation would be effectuated by enactment

of the following measure:

An act to amend Sections 26820.6, 26820.8, 26821, 26822.3,
26827.5, 68090, 68090.5, and 68090.7 of, to amend and renumber Section
26827.1 of, to add Section 26827.2 to, and te repeal and add Sections
26827 and 26827.4 of, the Government Code, relating to filing fees in
probate proceedings.

The people of the State of California do enact as follows:

Government Code § 26820.6 (amended). "Total fee" defined
SECTION 1. Section 26820.8 of the Government Code is amended to

read:
26820.6. The term "total fee" as used in Sections 26820.4, 26826,
and 26827, and 26827.2, includes the clerk's fee, the amount allocated

to the Judges' Retirement Fund pursuant to Section 26822.3, any amount
allocated to the Court Reporter Fund, and the law library fee pursuant
to Article 2 {(commencing with Section 6320) of Chapter 5 of Division 3
of the Business and Professions Code., The fees authorized for the
maintenance of the conciliation court pursuant to Sectlons 26840.3 and
26840.4, and for the automation and conversion of court records
pursuant to Section 26863, may be included In the totzl fee, or may be
in addition thereto, as determined by the board of supervisors pursuant
to Section 680690.

Comment. Section 26820.6 is amended to refer to Section 26827.2
which provides the fee for opposition papers in probate proceedings and
replaces former Section 26827(b). This amendment is consistent with
the treatment of civil fees generally by Sections 26820.4 and 26326.
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Government  Code § 26820.8 (amended). Inflation and deflation
adjustments

SEC. 2. Section 26820.8 of the Government Code is amended to read:

26820.8. The maximum amounts set forth in Sections 26820.4,
26826, and 26827, and 26827.2, shall be deemed adjusted, effective

January 1, 1983, and on January 1 of each odd-numbered year thereafter,
to reflect changes in the value of the dollar. Such adjustments shall
be made by multiplying the base amounts by the percent change in the
California Consumer Price Index as compiled and reported by the
Californlia Department of Industrial Relations with the result rounded
to the nearest dollar; however, any adjustment for any two-year period
shall not exceed 6 percent per biennium.

Comment Section 26820.8 is amended to refer to Section 26827.2
which provides the fee for opposition papers in probate proceedings and
replaces former Section 26827(b). This amendment is consistent with
the treatment of clvil fees generally by Sections 26820.4 and 26826.

Covernment Code § 26821 (amended). Clerk's fee for first paper

SEC. 3. Section 26821 of the Government Code is amended to read:

26821. As part of the fees collected pursuant to Sections
26820.4, 26826, and 26827, and 26827.2, & clerk's fee for filing the
first paper, fixed in accordance with Section 68090, shall be collected.

Comment. Section 26821 is amended to refer to Sectlon 26827.2
which provides the fee for opposition papers in probate proceedings and
replaces former Section 26827(b). This amendment is consistent with
the treatment of c¢ivil fees generally by Sections 26820.4 and 26826.

Covernment Code § 26822.3 ({(amended). Additional fee for Judges'
Eetirement Fund

SEC., 4. Section 26822.3 of the Government Code is amended to read:

26822.3. As part of the fees collected pursuant to Sections
26820.4, 26826, amd 26827, and 26827.2, a fee of three dollars (§3)
shall be collected.

The funds shall be transmitted at the end of each month to the

State Controller for payment into the Judges' Retirement Fund.

Comment. Section 26822.3 is amended to refer to Section 26827.2
which provides the fee for opposition papers in probate proceedings and
replaces former Section 26827(b). This amendment Is consistent with
the treatment of civil fees generally by Sections 26820.4 and 26826.
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Government Code § 26827 (repealed Probate first paper fee

S3EC. 5. Section 26827 of the Government Code 15 repealed.

2682} +—-fay—-The-total—fee——for—EiHne—the—first—petition—for
letters-—of——administrationy——a——petition--for-——speeial——lettera-——of
administrationy—apetition--for-letters-tastamentaryy—a-firat-aceount—of
a--testementary—trustee—of——a—truet—that—is-subjeet——to—the—continuing
jurisdietion——of--the—eourt——puresdant—-te—-GChapter—i4-—{commeneing—-with
Seetion-173063-ef-Part~S5-of--Divrision -4 -of-the--Rrobate--Gode-a-petition
fer~-letters—-of--guardianshipy;—a—petitien-for—letters—of-eonservatorshipy
a-petition--for —compromise—of——a-—minerils—elaim,——a—petition--pursuant—te
Seetion—13181--of -the -Prebate-Godey—a-petition—pursuant-£o—-Seetion—13650
of-the-Prebate-Gede—Lexeept-an-provided-in-Seetion13652-0F-the-Probate
Gedeyy—or-—-a—petition—to-contest--any-wiltl-sr-eediedl—-do--the-—sum—£ixed
by--reselution -purssant—to—-Section-63000y—which-shall—net—exeeed -the
felleowing—maximum—amountet

£13-In-any—eounty-—where--a—-fee—{a—eollected—Sfor-the-—eourt—reporter
fund;—the—%eEal—fees—sha}i—nee-exeeed-eighsy—six—dellafs—{$86}r

£2)—In—any——county—where—a—fee-—ia—net—eolleeted—Ffor—the —aoure
reperter-fundy—the—total-fee-shall-nrot-execed-sixty—one—doliars—{$61)+

+b)}-The-fee-net-forth-in-pubdivisien-{at-shell-eloo--bo—eharged—for
£iling—-any-—-subsequent—petition—of-a—+type-—deseribed--in-subdivision—{a)
in-the-same-preceeding-by-a-pernson-other-than-the-eriginal-petitionesrs

Comment., Section 26827 is superseded by new Section 26827. See
the Comment to new Section 26827.

Government Code § 26827 (added). Probate first petition fee

SEC. 6. Section 26827 is added to the Govermnment Code, to read:

26827, (a) The total fee for filing the first petition or other
paper requiring a hearing in a proceeding under the Probate Code, or
for papers transmitted from another court on the transfer of a
proceeding [y-whether—filed-separately—or—jointlyy] is the sum fixed by
resolution pursuvant to Section 68090, which may not exceed the
following amounts:

(1) Eighty-six dollars ($86) in any county where a fee Iis
collected for the court reporter fund.

{2) Sixty-one dollars ($61) in any county where a fee is not

collected for the court reporter fund,
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{b) Only one filing fee may be charged a person under this section
in a particular proceeding. If a person has paid a filing fee under
Section 26827.2 in the proceeding, a fee may not he charged under this
section.

{c) For purposes of this section, all papers filed with the clerk
bearing the same action number are part of the same proceeding.

Comment. Section 26827 provides a general rule concerning first
petition filing fees under the Probate Code and supersedes former
Section 26827. Subdivision (a) is drawn from the rule governing civil
actions generally in Section 26820.4. The general rule provided in
this section does not change the fees that were charged for the
specific petitions listed under prior law. The-Jdeanpgvage-relating-+o
separate-er-jeint-filirnge-in-rew-and-is—eonsistene-with-Seetion-26826+

Subdivision (b) makes clear that a person is required to pay only
one first petition filing fee in a proceeding and that the petition fee
may not be charged if a first opposition paper fee has been paid under
Section 25A827.2. However, a subsegquent paper fee may be charged under
Section 26827.4.

Subdivision (c¢) clarifies the meaning of a ‘“proceeding” for
purposes of this filing fee,

See also Sections 26827.2 (first opposition paper filing fee),
26827.4 (subsegquent paper fee In probate), 26827.5 (payment of fees by
public administrator or State Department of Mental Health),

Note. Warren Slocum, San Mateo County Clerk, supports defining a
proceeding in terms of the case number, except to the extent that it
conflicts with their policy of imposing & filing fee on a new
petiticner in the same proceeding. Mr., Slocum says "we charge & filing
fee because they have never paid one.” (See Exhibit 5, at exhibits p.
16.) This 1is actually the apprecach of the draft statute. Each
petitioner's first petition is subject to the higher first paper fee as
the cost of admission to the proceeding. The main exception is that a
person who has paid the lower first paper fee applicable to opposition
papers under draft Section 26827.2 is saved the difference between the
two fees.

Another area of doubt concerns the language “whether filed
separately or jointly.” The staff had assumed that this meant one fee
is charged for the paper, no matter how many persons join iIn it.
However, the county clerks do not Ioock at it that way, as discussed in
Memorandum 89-14. The apparent effect of this language In this section
would be to levy a fee on each person who joins in the petition that is
subject ¢o this section. Accordingly, the offending language 1Is
indicated in strike-oui at this time.

Covernment Code § 26827.1 (amended and renumbered). ILos Angeles County
fee for preparation of order or decree

SEC. 7. Section 26827.1 of the Government Code is amended and

renumbered to read:

26827+3~ 26827.9. In any county in which the population is
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4,000,000 or more, as determined by the 1970 Federal Decennial Census,
whenever the court directs that an order er—deeree in a probate
proceeding be prepared by the clerk, the fee for preparing suek the
order ex-deeree shall be the amount necessary to defray the costs of
preparation, as determined by the county clerk on an annual basis, but
shall not exceed fifty dollars ($50). The fee so paid shall be an
expense of administration.

Gomment. Section 268327.1 is renumbered as Section 26827.9 in
connection with revision of several related filing fee provisions,
This sectlion is also revised to eliminate the reference to "“decree"
which is unnecessary since the Probate Code no longer uses this term
and to make cther technical changes.

Covernment Code § 26827.2 (added). Probate opposition paper fee

SEC. 8. Section 26827.2 is added to the Government Code, to read:

26827.2. (a) The total fee for filing the first paper in response
to a petition or other paper requiring a hearing in a proceeding under
the Probate Code, whether filed separately or jointly, is the sum fixed
by resolution pursuant to Sectlon 68090, which may not exceed the
following amounts:

(1) Sixty-three dollars ($63) in any county where a fee is
collected for the court reporter fund.

(2) Thirty-five dollars ($35) in any county where a fee is not
collected for the court reporter fund.

{b) The filing of a paper that does not require a hearing or that
is only a consent to an action or relief requested in a proceeding
under the Probate Code is not subject to the fee provided by this
section,

{¢) Only one filing fee may be charged a person under this section
in a particular proceeding. If a person has pald a filing fee under
Section 26827 in the proceeding, a fee may not be charged under this
section.

{d) For purposes of this section, all papers filed with the clerk
bearing the same action number are part of the same proceeding.

Comment. Section 26827.2 provides the fee appliecable to first
responsive papers. Subdivision (a) is drawn from the rule governing
civil actions generally in Section 26826.

Under subdivision (b), a paper that does not constitute an
appearance, such as a paper filed for record or notice, is not subject
to the first opposition paper fee, even though the paper 1s literally

-7
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the first one filed by that person., Thus, for example, the fee is not
assessed against a creditor's claim, request for special notice, waiver
of notice, walver of account, consent to distribution, declination te
act as fiduciary, disclaimer, and the like.

Subdivision (c) makes clear that a person is required to pay only
one first opposition paper filing fee in a proceeding and that the
opposition paper fee may not be charged if a first petition fee has
been paid under Section 26827. However, a subsequent paper fee may be
charged in the circumstances provided in Section 26827.4.

Subdivision (d) is the same as Section 26827(c).

See also Section 26827.5 (payment of fees by public administrator
or State Department of Mental Health).

Note, Warren GSlocum, San Mateo County Clerk, supports the
two-tier first paper fee provided in this section. (See Exhibit 5, at
exhibits p. 16.)

Government Code § 26827.4 (repealed). Probate subsegquent paper fee

SEC. 9. Section 26827.4 of the Government Code is repealed.

2682Fvb+———fa)——The —fee——For——filing——a——suboeguent—paper—in—a
preceedipg—under--the-Preobate -Gode—whieh—regquires—a-——eourt-hearing-ie
fourteen—dollare-—{$lé ) r—exeept—-for—papers—for proceedings-required-by
any-of-the—-following+

£1)-Seetion-10501-ef-the-Probate-Goder

{23 -Aeecountings—of-—trustees-—-of-——testamentary——truste——that——ate
subjeeE—{e—4ﬂn}~eon%inﬁing_§ufiedieﬁien—af—%he—eeuft—purauant—te—@h&peef
4——commencing —with--Seetion-17300)—of—Part -5 —-of - Division-—0--of—the
Probate-Coder

{3)-Bivigion-4-fecommeneing-with-Seetion-1400)-of-the-Frobate-GCodex

£b3)—--Objections —to— any--pepers—exempt—-£fren—thefee-—imposed -by—£hin
seetion-are-subjeet—to-the-£iling—fee-of-fourteen-dellars—$14)v—-This
aeetion--doon--net—apply-——to--petitions—filed pursvant-to—subdivisien-£b)
ef-Seetion-26827~

Comment, Former Section 26827.4 i1s superseded by new Section
26827.4. See the Comment to new Section 26827.4.

Government Code § 26827.4 {(added). Probate subsequent paper fee
SEC. 10. Section 26827.4 is added to the Government Code, to read:

26827.4. (a) As used in this section, a "subsequent paper" is a
petition or other paper that requires a hearing, or a response thereto,
that is filed Iin a proceeding under the Probate Code by a person who
has paid the fee required by Section 26827 or 26827.2.
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{(b) Except as otherwise provided by statute, the total fee for
filing a subsequent paper in a proceeding under the Probate Code,
whether filed separately or jointly, is fourteen dollars ($14),

{c) Papers filed in the following proceedings are exempt from the
subsequent paper filing fee:

{1) Proceedings described in subdivision (a) of Section 10501 of
the Probate Code, whether or not the personal representative has been
granted the authority to administer the estate under the Independent
Administration of Estates Act.

{2) Accountings of trustees of testamentary trusts that are
subject to the continuing jurisdiction of the court pursuant to Chapter
4 (commencing with Section 17300} of Part 5 of Division 9 of the
Probate Code.

{3) Proceedings regquired by Division 4 {commencing with Section
1400) of the Probate Gode.

{d) A subsequent paper that is only a consent to an actionm or
relief reguested 1n a proceeding under the Probate Code, or is a walver
in connection with such proceeding, is not subject to the subsequent
paper fee provided by this section.

{e) For purposes of this section, all papers filed with the clerk
bearing the same action number are part of the same proceeding.

Comment. Section 26827.4 supersedes former Section 26827.4. The
subsequent paper fee provided in subdivision (b) is the same amount as
that provided by former Section 26827.4. The language relating to
separate or joint filings is new and is consistent with Section 26826.

Subdivision (c) continues the exemptions from the subsequent paper
filing fee provided by the former section, except that paragraph (1) is
revised to make clear that the papers described in Probate Code Section
10501 are exempt from the filing fee whether or not the personal
representative has independent administration authority.

Subdivision (d) is consistent with Section 26827.2(h).

Subdivision (e) is the same as Sections 26827(c) and 26827.2(d).

Note. The reference to subdivision {(a) of Section 10501 has been
added to paragraph (1) of subdivision (c). The exemption provided by
this provision then would apply to the following matters, iIin the
language of Section 10501:

(1) Allowance of the personal representative’s
commissions.

(2) Allowance of attorney's fees.

(3) Settlement of accountings.

{4) Preliminary and final distributions and discharge.

{5) 5Sale of property of the estate to the personal
representative or to the aitorney for the personal

—g_
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representative.

(6) Exchange of property of the estate for property of
the personal representative or for property of the attorney
for the personal representative.

(7) Grant of an option to purchase property of the
estate to the persconal representative or to the attorney for
the personal representative.

(8) Allow, pay., or compromise a claim of the personal
representative, or the attorney for the personal
representative, against the estate.

(9) Compromise or settle a claim, action, or proceeding
by the estate against the personal representative or against
the attorney for the personal representative.

(10) Extend, renew, or modify the terms of a debt or
other obligation of the personal representative, or the
attorney for the personal representative, owing $to or in
favor of the decedent cor the estate,

The policy is to exempt the fee where the statute requires a petition
by a personal representative with independent administration
authority. In 1981, Government Code Section 26827.4 was amended to
exempt fees for 'papers for proceedings reguired by"” Probate Code
Section 591.2 (the predecessor of Section 1050I1). At that time,
Section 591.2 referred to the following:

{(a) Sale or exchange of real property whether sold
individually or as a unit with personal property.

(b) Allowance of executor’s and administrator’s
commissions and aittorney’'s fees.

{c) Settlement of accountings.

{(d) Preliminary and final distributions and discharge.

{e) Granting options to purchase real property.

Section 10501 expanded the power of the personal representative under
IAFA to the extent of permitting arms Iength sales of real property
without court approval. Since Section 10501 is structured differently
from former Section 591.2, It does not suffice simply to substitute the

reference to the new section for the old. The specific reference to
subdivision (a) should glso be included in the urgency clean-up bill,

John R. Hodges, San Benito County Clerk, writes that a $i4
subsequent paper fee '"seems reasonable as many probate files must be
mzintained in our acitive Iinventory for the purposes of annual
hearings.” (3See Exhibit 2, at exhibits p. 10.)

Warren Slocum, San Mateo County Clerk, writes that this section,
applying to personal representatives whether or not they have ITAEA
authority, *"would save our clerk’s research time.” (See Exhibit 5, at
exhibits p. 16.) With the refinement of the reference to subdivision
{a) of Section 10501, it will be necessary for the clerks to determine,
for example, whether a petition for approval of a sale of property is
described in subdivision (a) (f.e., whether it is not an arm’'s lIength
transaction). Perhaps the exemption Ffor subsegquent paper fees should
apply only to allowance of commissions and attorney’s fees, seitlement
of accounts, and preliminary and final distributions and discharge.
Thus, self-interested wsales, exchanges., options, and debt compromises
and extensions, would be subject to a fee, What does the Commission

wish to do?

-10-
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Covernment Code § 26827.5 (amended), Payment of fees by public
administrator of State Department of Mental Health

SEG. 11. BSection 26827.5 of the Government Code is amended to
read:

26827.5. Where the public administrator or an employee of the
State Department of Mental Health is the petitioner in an official
capacity in a proceeding described In Section 26827, 26827.2, or
26827.4, the fee is payable only out of the assets of the estate coming
into the official's possession or control.

Comment. Section 26827.5 is amended toe refer to Section 26827.2
which provides the fee for opposition papers in probate proceedings and
replaces former Section 26827(b). This amendment is consistent with
the treatment of civil fees generally by Sections 26820.4 and 26826,

Goverpment Code § 68090 (amended). Resclution fixi total fili fees
SEC. 12. Sectlion 68090 of the Government Code is amended to read:
68090, The board of supervisors may, within the 90 days

preceding January 1, 1981, and within the 90 days preceding January 1

- of each odd-numbered year thereafter, by resclution, fix the amounts to

be charged as total filing fees in the courts within the county

pursuant to Sections 26820.4, 26826, 26827, 26827.2, 72055, and 72056,

and establish the components thereof, for the succeeding two-year

period. A copy of each such resolution shall be forwarded promptly to
the Judicial Council. If no resolution 1Is adopted pursuant to this
section, the fees shall continue in the amounts previously authorized.

Gomment . Section 68090 is amended to refer to Section 26827.2
which provides the fee for opposition papers in probate proceedings and
replaces former Section 26827(b). This amendment is consistent with
the treatment of civil fees generally by Sections 26820.4 and 26826.

Government Code § 68090.5 (amended). Reporter's filing fee

SEG. 13, Section 68090.5 of the Government Code is amended to
read:

68090.5. In each court where statute requires payment of a
reporter's filing fee, the fee shall be included within the applicable
total filing fees established pursuant to Section 68090. The
reporter's fee shall be in addition to the clerk's fee, law library

fee, and judges' retirement fee, and the total of all such fees shall

~11-
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not exceed the limits fixed by Sections 26820.4, 26826, 26827, 26827.2,
72055, and 72056. The reporter's fee shall apply to the following
filings in each civil action and proceeding:

{a) The first paper and papers transmitted from another court, as
specified in Sections 26820.4 and 72055.

{b) The first paper on behalf of an adverse party, as specified in
Sections 26826 and 72056.

(c) & petition or other paper in a probate, guardianship, or
conservatorship matter, as specified by &eetiorn Sections 26827 and
26827,2.

The fee shall neot apply to adoptions or to appeals from an
inferior court.

Except as otherwise specified by law, all fees collected under the
provigions of this section shall be transmitted to the county treasurer
in the same manner as filing fees collected by the clerk of the court.
The reporter's filing fee shall be included with other fees when costs
are awarded or taxed.

Comment. Section 68090.5 is amended to refer to Section 26827.2
which provides the fee for oppositlion papers in probate proceedings and
replaces former Section 26827(b). This amendment is consistent with
the treatment of civil fees generally by Sections 26820.4 and 26826,

Government Code § 68090.7 (amended). Reporter's filing fee
SEC. 14. Section 68090.7 of the Government Code is amended to

read:

68090.7. The board of supervisors of any county, as specified in
Sections 26863 and 72054 may provide for a fee of one dollar ($1) in
addition to, and may exceed the limits fixed by, Sections 26820.4,
26826, 26827, 26827.2, 72055, and 72056, for the following filings in
each clvil action and proceeding:

{a) The first paper and papers transmitted from another court, as
specified in Sections 26820.4 and 72055.

(b) The firat paper on behalf of an adverse party, as specified in
Sections 26826 and 720556,

(¢) A petition or other paper in a probate, guardianship, or
conservatorship matter, as specified by Seetien Sections 26827 and
26827 .2.

The fee shall not apply to adoptions, appeals from an inferior

court, or motions.
~12—
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Except as otherwise specified by law, all fees collected under
this section shall be transmitted te the county treasurer and an amount
egqual thereto shall be used exclusively to pay the costs of automating
the county clerk's and municipal and justice court recordkeeping system
of the conversion of the court's document system to micrographics or
both.

Comment., Section 68090.7 is amended to refer to Section 26827.2
which provides the fee for opposition papers in probate proceedings and
replaces former Section 26827(b). This amendment is consistent with
the treatment of civil fees generally by Sections 26820.4 and 26826.
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