01/25/89

Memorandum 89-13

Subject: Study L-3012 - Uniform Management of Institutional Funds Act
{Reconsideration of Draft Tentative Recommendation)

At the December meeting, the Commission approved in principle the
proposal to extend the Uniform Management of Institutional Funds Act to
cover all educational, religious, charitable, and other eleemosynary
institutions. Further consideration was postponed, however, to provide
time to respond to the concerns expressed by the Attorney General's
office and to research the legislative history of and current
interpretation given the provision concerning appropriation of '"net
appreciation, realized in the falr value of the assets of an endowment
fund over the historic dollar value." (See draft Section 18502.)

The proposal to extend the coverage of UMIFA is supported by the
following:

1. Jonathan A. Brown, Vice President of the Assgociation of
Independent California Colleges and Universities, which are
currently covered by UMIFA, (Letter attached to Second
Supplement to Memorandum B88-65, on agenda at December
meeting; a follow-up letter from Mr. Brown is attached as
Exhibit 4, at exhibit pp. 30-32.)

2. Herbert J. Paine, Executive Director of United Way of
California, whose assocliated institutions could benefit from
the proposed expansion. (Letter attached to Second
Supplement to Memorandum 88-65.)

3. William J. Wood, Executive Director of the California
Catholic Conference, which would be covered by the proposed
expansion. (Letter attached to Third Supplement to
Memorandum 88-65.)

4., The State Bar Committee on Nonprofit Corporations of the
Business Law Section unanimously supported expansion cof UMIFA
as proposed In the draft. (Letter from Committee Chair John
W. Francis, attached to December Minutes,)




The proposal is opposed by the following:

1., Deputy Attorney General James R. Schwartz, on behalf of
the Attorney General's office. (Letters attached to the
First and Fourth Supplements to Memorandum 88-65; the second
of these letters 1s reproduced as Exhibit 2, at exhibit ppP.
24-26.)

2. FKathleen V. Fisher, on hehalf of the Marin Commmity
Foundation, one of the cotrustees of the Buck Trust. (Letter
attached as Exhibit 3, at exhibit pp. 27-29.)

This memorandum reviews the main objections raised by Mr. Schwartz
and Ms. Fisher. Additlonal matters are discussed in notes following
relevant sections In the draft tentative recommendation which is

attached to this memorzndum.

Cy Pres Doctrine

The major concern expressed by Mr. Schwartz at the December
meeting involved the so-called guasi cy pres rule of UMIFA Section 7.
This provision permits the release of restrictions imposed on the use
or investment of an institutiocnal fund with the written consent of the
donor or, if the domor is dead, disabled, unavailable, or cannot be
identified, with the approval of a court. Under the uniform act, court
release of a restriction requires a finding that the restriction is
"obgolete, inappropriate, or impracticable.” A release may not allow a
fund to be used for purposes other than the educational, religious,
charitable, or other eleemosynary purposes of the institution holding
the funds. Nor may a doner consent to change the endowment nature of
the funds. This 1limited doctrine 1s not iIntended to affect the
application of traditional cy pres rules. It should also be remembered
that this rule involves only the release of a restriction, and not the
change of a charitable purpose or a switch of institutions.

California has adopted this UMIFA provision with one important
change, The official text of UMIFA permits the court to release a
restriction if it finds it to be T"obsolete, inappropriate, or
impracticable.” Although the uniform act was Introduced in California
with its official text, the bill was amended to delete the word
"inappropriate.” (1973 Senate Bill 1140, as amended in Assembly, Sept.
10, 1973, enacted as 1973 Cal. Stat. ch. 950, § 1.)
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Mr. Schwartz has criticized this existing rule in his letters and
in his remarks at the December meeting. His arguments are mainly
directed against the obsolete standard, which he has characterized as a
matter of fashion, such as the width of one's necktie. He has also
argued that the impracticable standard is overly broad.

The ataff recommends continuing the standard of existing law, The
Attorney General's office has not shown a need to change existing law
in this respect. They have not shown any unacceptable results arising
under either the obsolete or the impracticable standard in California
or any cother jurisdiction.

Mr. Schwartz has argued that the (existing) UMIFA standard would
disrupt the settled law of cy pres 1n California. The lament of the
court in Estate of Loring {cited approvingly by Mr. Schwartz) is
instructive in this comnection: "The cy pres doctrine has meant many
things to many courts and its 1limits have rarely been defined."™ (29
Cal. 24 at 436) It should also be noted that the Restatement rule is
not limited to illegality or 1impossibility, but alsc includes
impracticability. The "impracticable” standard is a well-established
part of the cy pres rule, See Restatement (Second) of Trusts § 399
(1957); Estate of Loring, 29 Cal. 2d 423, 436, 175 P.2d 524 (1946);
Estate of Mabury, 54 Cal. App. 3d 969, 984-85, 127 Cal. ERptr. 233
(1976); Society of California Pioneers v. McElroy, 63 Cal. App. 24 332,
337-38, 146 P.2d 962 (1944), Comment g to Section 399 of the

Restatement (Second} of Trusts reads in part as follows:

The doctrine of ¢y pres is appliicable even though it is
possible to carry out the particular purpose of the settlor,
if to carry it out would fail to accomplish the general
charitable intention of the settlor. In such a case it is
"impracticable" to carry out the particular purpose, in the
sense in which that word is used 1n this Section. This is
particularly likely to be the case where there has been a
change of circumstances after the creation of the trust, . . .

Thus, if a testator bequeaths property im trust to
establish and maintain an institution of a particular kind,
and owing to the fact that a similar institution already
exists, or is subsequently created, so that to establish or
to maintain the institution as directed by the testator would
serve no useful purpose, the court will not compel the
trustee to establish or maintain the institution.

So also, if a settlor establishes a schoel and directs
that certain subjects only shall be included in the



curriculum, and in course of time this restriction prevents
the school from affording a proper education, the court will
permit changes in the curriculum.

So alsc, the directions of the settlor with respect to
the mode of government or the conduct of an institution
created by him may be dispensed with by the court, where
these directions serlously impede the usefulness of the
institution.

The staff does not see a crucial difference between the concept of
impracticability as here outlined and the concept of obsclescence.
Nor, more {importantly, do we see a persuasive policy reason for
requiring the continuance of obsolete and 1mpracticable limitations.
Finally, 1t should alsc be remembered that under UMIFA we are concerned
only with removing certain 1limitations on gifts to specific
ingstitutions. Unlike the doctrine of cy pres, the UMIFA provision for
releasing restrictions does not permit selecting a different charitable
organlzation to receive the gift,

The staff also senses that there 1Is 8some confusion about the
status of the guasi cy pres rule in UMIFA. The standard for court
release of a restriction under Section 18507 in the draft tentative
recommendation is the same as existing Education Code Section 94607 and
its predecessor, former Civil Code 3Section 2290.7. The staff 1s not
proposing a new standard. The words "obsolete or impracticable™ are in
existing law. {The only revision in this section proposed by the staff
was to change the phrase "modify any use of" to "release a restriction
on" in the second sentence of subdivision (b) for internal consistency
and uniformity.) The draft provision is thus not a radical new
proposal designed to gut ¢y pres. In short, the staff cannot
understand the vociferous opposition of the Attorney General's office
on this point.

In this connection, we have alsc received a letter from Kathleen
V. Fisher, on behalf of the Marin Community Foundation, one of the
cotrustees of the Buck Trust. (See Exhibit 3, at exhibit pp. 27-29; we
have not reproduced the 167 pages of supporting materials forwarded
with this letter.) Mz, Fisher reports that the Marin Community
Foundation "opposes the proposed changes to Section 18507 of the UMIFA,
which would alter the legal standard to determine whether to release a

restriction in & gift instrument.” Ms. Fisher writes:




After three and one-half years of expensive litigation
over the San Franciscco Foundation's petition, the Court
refused to release the geographlic restriction of the Trust.
I am enclosing a copy of the Court's Statement of Decision.
The Court found that even if the increase in the size of the
Trust had made the geographic restriction obsolete, the cy
pres doctrine could not be used to release that restriction
for the benefit of those outside of the county whose needs
were arguably greater.

The standard proposed in Section 18507, allowing a court
to release a restriction if it is "obsolete or
impracticable,” replicates the standard rejected by the Court
in the Buck Trust litigation. The Court found that such a
standard would violate the sanctity of a testator's
charitable intent and vest too much discretion in a court or
a trustee over whether to release a restriction in a
charitable trust. The current cy pres doctrine promotes the
continuity and stability of charitable trusts. The standard
proposed in Section 18507 would both hinder charitable
gift-giving and impede the administration of established
trusts. The word "obsolete" 1s too vague to ensure a
charitable donor that his gift will be & lasting legacy to
his chosen beneficlaries. Indeed, thils imprecise standard
will discourage donors from making charitable gifts,

The staff has examined the materials cited by Ms. Fisher and cannot
agree with her argument that the court was rejecting the sort of
standard expressed in draft Section 18507. For one thing, the word
"gbaolete” does not appear in the court's statement of decision. 1In
the Buck Trust litigation, the San Franciscc Foundation argued that it
was "impracticable, inexpedient, and 1inefficient" to comply with the
restrictions of the will., The court rejected this standard and applied
a cy pres standard expressed as "illegal, impossible, or permanently
impracticable of performance" to reject the petition to remove the
Marin-only restriction.

Does draft Section 18507 threaten the result reached in the Buck
Trust case? There are several aspects to this question. The first is
whether there have been problems involving the educational institutions
which have been subject to this rule for the past 16 years. We are not
aware of any problems. Nor has the Attorney General's office shown
cases where application of the UMIFA standard has been a problem in
California or any other jurisdiction. It should be understood that if
it were not California law, the staff would not necessarily be

suggesting inclusion of the "obsolete" standard in this provision, just




as we have not recommended reviving the "inappropriate" standard, which
was deleted from the bill in 1973. However, "obsolete” is In existing
law, and we have not seen any reason to repeal 1it.

Second is the question of what "obsolete" would mean in this
context. "Obsclete" is certainly a  stricter standard than
"inexpedient" or "inefficient" which were proposed in the Buck Trust
case. Without fully briefing the question, "obsolete" seems to be
somewhere between impracticable and inexpedient, Ms, Fisher wishes to
avold further litigatlon involving the Buck Trust. We understand that
she and her colleagues would want to argue at length over the meaning
of wyet another word. However, we do not know that the obsolete
standard of existing law would engender any such litigation.

The staff is open to compromise, Just as we are unaware of any
problems caused by the obsolete standard, we do not know of any
concrete benefits that have flowed from it. As an overall policy, the
staff accepts the reasoning of the Uniform Law GCommissioners as stated
in the introductory comment to UMIFA, (See Exhibit 1, at exhibit pp.
5, 19-20.) We think it is entirely appropriate to have a slightly less
restrictive cy pres rule governing restrictions on endowment funds held
by eleemosynary Institutions. However, the utility of UMIFA would not
be significantly impaired if the "“impossible or impracticable” standard
were to be substituted for the "obsolete or impracticable” standard in

existing law.

Relationship Between UMIFA and Corporations Code
The attached draft has been revised to clarify the relaticenship

between UMIFA and any applicable provisions in the Corporations Code.
We view this as a technical matter, invelving improvement of existing
language. We do not saccept the suggestion put forth by the Attorney
General's office that there is a broader substantive conflict that
militates against broadening the application of UMIFA. Once again, we
note that even with the existing language, it has apparently not been a
problem for educational institutions covered by the California
statute, To suggest that a new set of problems will arise from
expanding the coverage of the act 1s to postulate chimaeras.

Expansion of UMIFA would have the effect of clarifying the dutiles




and powers of governing boards that are not incorporated. Furthermore,
it can be sald with confidence that the standards of the California
version of UMIFA, even if they overrode the Corporations Code, would
not be gignificantly different. Compare the language of the following
provisions:

Nonprofit Publice Bel_mefit Corperation Law

Corp, Code § 5231

(a) A director shall perform the duties of a director,
including duties as a member of any committee of the board
upon which the director may serve, in good faith, in a manner
such director believes to be in the best interests of the
corporation and with such care, including reasonable inquiry,
as an ordinarily prudent person in a like position would use
under similar circumstancea.

(b) [Rellance on investment advice.}

(¢) Except as provided in Section 5233 [self-dealing], a
person who performs the duties of a director in accordance
with subdivisions (a) and (b) shall have no liability based
upon any 4alleged failure to discharge the person's
obligations as a director, including, without 1limiting the
generality of the foregoing, any actions or omissions which
exceed or defeat a public or charitable purpose to which a
corperaticn, or assets held by it, are dedicated.

California Version of UMIFA

Draft § 18506
{a) When investing, reinvesting, purchasing, acguiring,

exchanging, selling, and managing property, appropriating
appreciation, and delegating investment management for the
benefit of an institution, the members of the governing board
shall act with the care, skill, prudence, and diligence under
the circumstances then prevalling that a prudent person
acting in a 1like capacity and familiar with these matters
would use in the conduct of an enterprise of like character
and with like aims to accomplish the purposes of the
inastitution. In the course of administering the fund
pursuant to this standard, individual investments shall be
considered as part of an overall investment strategy.

(b In exercising Jjudgment under this section, the
members of the governing board shall consider the long and
short term needs of the institution in carrying out its
educational, religious, charitable or other eleemosynary
purpcses, its present and antlcipated financial requirements,
expected total return on its investments, general eccnomic
conditions, the appropriateness of a reascnable preportion of
higher risk investment with respect to institutional funds as
a whole, income, growth, and long-term net appreclation, as
well as the probable safety of funds.




On the other hand, the uniform act provides a standard of "ordinary
business care and prudence” that differs from California's nonprofit
corporation statutes and California's UMIFA rule:

UMIFA Official Text

Section 6

In the administration of the powers to appropriate
appreciation, to make and retain investments, and to delegate
investment management of institutional funds, members of a
governing board shall exercise ordinary business care and
prudence under the facts and circumstances prevailing at the
time of the action or decision. In so doing they shall
consider long and short term needs of the institution in
carrying out its educational, religious, charitable, or other
eleemosynary purposes, its present and anticipated financial
requirements, expected total return on its investments, price
level trends, and general economic conditions.

The "ordinary business care and prudence" language was replaced by a
trust standard ("judgment, care and prudence . . . which men of
discretion and intelligence exercise in the management of their
affairs”) by amendment in the Assembly during passage of the original
bill in 1973, Although California thus rejected another progressive
aspect of UMIFA, the staff has not suggested that the uniform language
be adopted because California trust law has become more flexible over
the years and the California version of UMIFA was conformed to trust
principles when the Trust Law was enacted.

Mr. Schwartz states that they are "extremely concerned with the
UMIFA standards of care"™ and notes that these standards differ
significantly from the provisions of the Corporations Gode. The staff
1z still not clear on the nature of the concerns of the Attorney
General's office.

As to the differences between UMIFA and the Corporationa Gode,
this 1is not a new situation, since 1t exists for private educational
institutions currently covered by TUMIFA. The 1law applicable to
charitable, religicus, and eleemosynary Iinstitutioms cuts across the
law applicable to public benefit corporations, mutual benefit
corporations, and religious corporations. This is unavoidable because
some organizations are incorporated and some are not. However, it
should be remembered that the oversight power of the Attorney General

disregards the fact that the organization may be incorporated.
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Expenditure of Unrealized Gains

UMIFA was an attempt to clarify and modernize the law concerning
governing boards of eleemosynary institutions. The applicable law was
viewed as being in doubt or unnecessarily restrictive through
application of rigid private trust principles, particularly in some
eastern states. UMIFA adopted some concepts from newly developed
statutes concerning the authority and liability of directors of
nonprofit corporations. Another major concern was that governing
boards should have appropriate authority to effectively further the
charitable, educational, religiocus, or other eleemosynary purpose of
their iInstitutions. Hence, UMIFA proposed rules to ehable governing
boards to use a total return concept in investing their endowment funds
and provided a procedure akin to ¢y pres for releasing some
restrictions on the use of funds or selection of investments by donor
consent or court action.

The purpese of allowing flexible investment decisions, however,
was impaired in 1978 when the authority to appropriate unrealized
appreciation was deleted from Civil Code 2290.,2. On its face, this
amendment requires sale of an asset to realize its appreciation and be
able to take advantage of UMIFA. The original act scught to permit
institutions to create a balanced investment portfolio, but as amended
in 1978, again tempts governing boards to favor current yield over

long-term growth. As explained in the Prefatory Note to UMIFA;

[T]oo often the desperate need of some institutions for
funds to meet current operating expenses has 1led their
managers, contrary to their best long-term judgment, to forgo
investments with favorable growth prospects i1if they have a
low current yield.

[I]t would be far wiser to take caplital gains as well as
dividends and interest into account in investing for the
highest overall return consistent with the safety and
preservation of the funds Invested, If the current return is
insufficient for the institution's needs, the difference
between that return and what it would have been under a more
restrictive policy can be made up by the use of a prudent
portion of capital gains.

[7A U.L.A. 707, quoting W. Cary & C. Bright, The Law and the
Lore of Endowment Funds 5-6 (1969).]




As if anticipating the California variation, the Prefatory Note

argues a8 follows:

The Act authorizes the appropriation of net
appreciation, "Realization" of gains and losses is an
artificial, meaningless concept in the context of a
nontaxable eleemcsynary institution. If gains and losses had
to be realized before being taken into account, a major
objective of the Act, to avoid distortion of sound inveatment
policies, would be frustrated. If only realized capital
gains could be taken into account, trustees or managers might
be forced to sell their best assets, appreciated property, in
order to produce spendable gains and conceilvably might sapend
realized gains even when, because of unrealized losses, the
fund has no net appreciation.

It should also be remembered that I1f gains are not used as
determined by the directors of an eleemosynary in furtherance of its
purposes, but are merely accumulated, when the charity terminates, the
gains may go to a different charity and a different purpose, under cy
pres. Those who place a great relliance on the donor's intent should
conslder whether the dead hand is honored by such a rule. Is it better
to hold appreciating assets safe from any use only to be disposed of in
some future decade by a court applying cy pres doctrine, or to rely on
the directors who are charged with fulfilling the charitable purposes
of the gift now and in the near future?

Finally, it is appropriate to pause and consider why, of the 30
states that enacted UMIFA, only Kansas and Califoernia omitted "and
unrealized" from this provision. Two other stateas have enacted
restrictions on the use of appreciation. Massachusetts law provides

that:

the appropriation of net appreciation for expenditure in any
yvear in an amount greater than seven per cent of the fair
market value of the institution's endowment funds, calculated
on the basis of market values determined at least quarterly
and averaged over a period of three or more Yyears, shall
create a rebuttable presumption of imprudence on the part of
the governing board.

And Ohlo law provides:

The governing board of an institution may appropriate for
expenditure for the uses and purposes for which an endowment
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fund is established wup to fifth per cent of the net
appreciation, realized and unrealized, in the fair wvalue of
the agsets of an endowment fund over the historic dollar
value of the fund, but only so much of such fifty per cent of
the net appreciation as is prudent . . . .

We have received a letter from Jonathan A. Brown, on behalf of the
Asaoclation of Independent California Colleges and Universities,
responding to our inquiries on the unrealized appreciation issue. (See
Exhibit 4, at exhibit pp. 30-32.) Mr. Brown supports the uniform
language which permits wuse of ©both realized and unrealized
appreclation, subject to a standard of prudence. He points out that
the California rule has the effect of increasing transaction costs
since appreciation has to be realized to be appropriated. He reports
that the Asscclation would support restoration of the uniform rule in
draft Section 18502. This would give affected instituticns needed
flexibility in making investments and managing their assets. As to the

concerns of the Attorney General's office, Mr. Brown writes:

When we originally proposed the California wversion of
UMIFA we proposed the language in the model statute, The
representative of the Attorney General's Reglstry of
Charitable Trusts demanded that we accept hoth provisions
[the five year averaging rule and the restriction to
"realized" appreciation]. Thelr basic reasoning was that the
inclusion of unrealized appreciation would encourage
charities to waste their assets. The five year calculation
was alsc seen as a brake on potentially reckless behavior.

In reality, the experience from the almost 30 states
which have enacted a version of UMIFA suggests that the Ford
Foundation's assumptions were closer to the mark. To my
knowledge, there is virtually ne evidence, in this state or
others, that charities have used the new authority in an
irresponsible manner. . . .

« « +» The preliminary responses [of surveyed private
colleges and universities] suggest that the Act has been
gquite useful to those institutions which have utilized it.
The wuniform response which I have gotten from our Chief
Financial Officers about the Act can be summarized in two
principles. First, the CF0s have used the Act responsibly.
The Act has offered institutions an ability for what one CFO
called greater "self sufficiency." The general evidence
suggests that less sophisticated institutions have mnot
ytilized its provisions. Those that have have used it well,
Among our institutions there are several financlal officers
who are investment managers who have received national
recognition for their performance. The possibility that a
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charity would be spent into oblivion because it is allowed to
use UMIFA is simply not demonstrated in the experience to
date, either in Californla or in other states with broader
statutes. Second, the two current restrictions in the Act
have neither improved the safety of the Act or helped to
achieve the original goals. Thus, we would be supportive
{of] 1ncluding wunrealized appreciatien and of modifying or
eliminating the rolling average rule, within the proposed
revision of the Act.

The staff agrees with the perspective stated by Mr. Brown. The
governing beards of charitable institutions are entrusted by law and
contract with the duty and authority te carry out the institution's
charitable purposes and to fulfill the terms of endowments. No one
else can be expected to perform this duty, and they should have the
needed flexibility to discharge this duty effectively. The supervisory
authority of the Attorney General is there to enforce the outside
boundaries of fiduclary responsibility. The possibility that a useful
and reasonable power can be abused does not justify refusing to permit
use of that power by any institution. The authority is overwhelming
for the proposition that the power to appropriate realized and
unrealized appreciaticnh in furtherance of eleemosynary institutions’
purposes is useful and reasonable, perhaps even necessary. If the
speculation, or even the probability, that some board may misapply this
power or act imprudently were sufficient to stand in the way of this
proposal, then it 1s a wonder that any fiduciary is permitted teo
exercise any power that could be abused. Any power can be abuged by

someone.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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Memo 89-13

EXHIBIT 1

Study L-3012

UNIFORM MANAGEMENT OF
_ INSTITUTIONAL FUNDS ACT

1972 Act
Table of Jurisdictions Wherein Act Hes Been Adopted
Jurisdiction Laws Effective Date Statutory Citation
cafifornia ....... 1973,¢.950 | 9-30-1973 West's Ann.Cal.Civ.Code, §§ 2290.1
to 2290.12.
Colorade . ....-.. { 1973, ¢ 126 C.R.S. 15-1-1101 te 15-1-1109.
Connecticut ..... 1973, P.A. 7=-1-1971 C.G.5.A. §§ 45-100h to #5-100p.
73-548 6=11-1973*
Delaware.. .. 1974, ¢. 572 7-29-1974 12 Del.C. §§ 4701 to 4708.
pist. of Columbia D.C.Laws No. 4-$-1977 D.C.Coce 1981, 6§ 32-401 to
1-103 32-409.
[Porn U 1984, p. 831 | 3-28-1984 0.C.G.A. §§ 44-15-1 to #4-15-8.
HENOIS .o vu et 1973, P.A, 10-1-1973 S.H.A ch. 32, $11102 to0 1110,
78-8bb i
Kansas ......... 1973, ¢. 226 7-1-1973 K.S.A. 58-3601 to 58-3610.
Kentueky ... ..... | 1976, ¢, 115 6-19-1976 KRS 273.510 to 273.590,
Lowsiana ... . | 1976, No. 410 | 7-31-1976* LSA-R.S. 9:2337.1 to 9:2337.8.
Maryland ....... 1973, c.838 | 7-1-1973 Code, Estates and Trusts, §§ 15401
to 15409,
Massachusetis 1975, c. BB6 1-17-197&" M.G.LA. ¢. 180A, 5§ 1 to1l.
Michigan........ 1976, P.A. 147 | &~17-1976 M.C.LA 5§ 451.1201 to 451.1210.
Minnesota....... 1973, ¢ 313 8-1-1973" M.S.A. €5 309.62 to 309.71.
Mentana . ..... .. | 1973, ¢, 38% 3-20-1973* MCA 72-30-101 to 72-30~-207.
New Hampshire .. { 1973, ¢, 547:1 { 9-1-1973 RSA 292-8:1 to 292-8:9.
NewJersey...... | 1975, ¢c. 28 151978 NJ.S.A 15:18-15 to 15:18-24,
New York ....... | 1978, c. 690 7-25-1978 Mciinney’s N-PCL, §§ 102, 512,
. 514, 522.
North Dakeota . ... | 1975, c. 182 7-1-197% NDCC 15-67-01 to 15-67-09.
Ohio............ 1975, p. 303 11-26~1975 R.C. 5§ 1715.51 to 1715.59.
Oregon.......... 1975, ¢. 107 9-13-1975% ORS 128.310 to 128.358.
Rhode Island . . ... 1972, ¢c. 26Q 5—4-1972 Gen.Laws 1956, §§ 18-12-1 to
18-12-9.
Tenessee ....... 1973, ¢. 177 5=-7-1973 T.C.A. §§ 35-10-101 to 35-10-109.
Yermont ........ 1973, No. 59 7-1-1973 14 V.5.A. §§ 3401 to 3407.
Virginias ......... 1973, ¢. 167 310-1973" Code 1950, §§ 55-268.1 to
55-268.10.
Washington...... 1978, ¢. 17 &~7-1973* West's RCWA 24.44.010 to
24.44.900.
West Vieginia . ... | 1979, ¢. 80 81919 Code, 44—6A~1 to #4-5A-8.
Wisconsin .,..... | 1975, ¢. 247 5=15-197% W.S.A, 112.10,
* Date of approval. *
Historleal Note

The Uniform Management of Institution- Conference of Commissioners on Uniform
ul Funds Act was approved by the National  State Laws in 1972,
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PREFATORY NOTE

Over the past several years the governing boards of eleemosynary
institutions, particularly colleges and universities, have sought to make
more effective use of endowment and other investment funds. They
and their counsel have wrestled with questions as to permissible invest-
ments, delegation of investment authority, and use of the total retum
concept in investing endowment funds. Studies of the legal authority
and responsibility for the management of the funds of an institation
have pointed up the uncertain state of the law in most jurisdictiona.
There is virtually no statutory law regarding trustees or governing
boards of eleemosynery inatitutions, and case law is sparse. In the late
1960's the Ford Foundation commissioned Professor William L. Cary
and Craig B. Bright, Eaq., t0 examine the legal restrictions on the
powers of trustees and managers of colleges and universities to invest
endowment funds to achieve growth, to mamtain purchasing power, and
to expend a prudent portion of appreciation in endowment funds. They
concluded that there was little developed Jaw but that legal impediments
which have been thought to deprive managers of their freedom of action
appear on anaiysis to be more legendary than real. Cary and Bright,
The Law and The Lore of Endowment Funds, 66 (1969),

Nonetheless it appears that counsel for some colleges and universities
have advised to the contrary, basing such advice upon analogy to the
law of private trusts. Not all counsel, of course, suggest that private
trust laws control the governing boards of eleemosynary institutions.

There is, however, subatantial concern about the potential liability of
the managers of the institutional funds even though cases of actual
liability are virtually nil. As deliberations of the Special Committee, the
Advisory Committee and the Reporters responsible for the preparation
of this Act have progressed, it became clear that the problems were not
uniqne to edneational inatitutions but were faced by any charitable,
religious or any other eleemosynary institution which owned a fund to
be invested.

One further problem regularly intruded upon the discussion of efforts
to free trustees and managers from the alleged limitations on their
powers to invest for growth and meet the financial needs of their
institutions. Some gifts and grants contained restrictions on use of
funds or seiection of investmenta which imperiled the effective manage-
ment of the fund. An expeditious means to modify obsolete restrictions
seemed pecessary.

The Uniform Act offers a rational solution to these problems by

{1) a standard of prudent use of appreciation in inveated funds;
(2} specific investment authority;
(3) authority to delegate investment decisions;

(4) a standard of business care and prudence to guide governing'
boards in the exercise of their duties under the Act; and

(5) » method of releasing restrictions on use of funds or selection of
investments by donor acquiescence or court action.
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Use of Appreciation

The argument for allowing prudent use of appreciation of endowment
funds has been stated in Cary and Bright, The Law and The Lore of
Endowment Funds 5-6 (1369):

[Tloo often the desperate need of some institutions for funds to meet
current operating expenses haa led their managers, contrary to their
best long-term judgment, to forego investments with favorabie growth
prospects if they have a low current yield.

[Tlt would be far wiser to take capital gains as well as dividends and

interest into account in investing for the highest overall return consis-
. tent with the safety and preservation of the funds invested. If the cur-

rent return is insufficient for the institution’s needs, the difference
between that return and what it would have been under a more restric-
tive policy can be made up by the use of a prudent portion of capital
gains,

The Uniform Act authorizes expenditure of appreciation subject to a
standard of business care and prudence. It acems unwise to fix more
exact standards in a statute. To impoae a greater construction would
hamper adaptation by different institutiona to their particular needs.

The standard of care ia that of a reasonable and prudent director of a
nonprofit corporation—similar to that of a director of a business corpo-
ration—which seems more appropriate than the traditional Prudent Maa
Rale appiicable to private trustzes. The approach has been used else-
where. A New York statute allows inclusion in income of “'so much of
the realized appreciation as the board may deem prudent.” New York
[McKinney's) Not-for-Profit Corporation Law § 513(d) {1970). Recent
ensctments in New Jersey, California, and Rhode island follow the same
pattern. N.JS.A. § 15188, Weat's Anno. Corp.Code § 10251(c) (Cal-
f); Gen.Laws of R.1. § 18-2-2

The Act authorizes the appropriation of net appreciation. “Realiza-
tion” of gains and losses is an artificial, meaningless concept in the
context of a nontaxable eleemosynary institution. If gains and losses
had to be realized before being taken into account, a major cbjective of
the Act, to avoid distortion of sound investment policies, would be
frustrated. If only realized capital gains could be taken into account,
trustees or managers might be foreed to seil their best assets, appreciat-
ed property, in order to produce spendable gains and conceivably might
spend realized gains even when, because of unrealized losses, the fund
has no net appreciation.

The Act excludes interests heid for private beneficiaries, even though
a charity is the uitimate beneficiary, e.g., an individual life interest
followed by a charitable remainder. Also excluded is any trust managed
by a professional trustee even though a charitable organization is the
sole beneficiary. .

The Uniform Act has been drafted to meet the objection that there
will be a decline in gifts to charity because donors cannot reiy on their
wishes being enforced if appreeiation can be expended. The drafters
were convineed that donors seldem give any indiestion of how they want
the growth in their gifts to be treated. If, however, a donor does
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indicate that he wishes to limit expenditures to ordinary yield, under the
Act hiz wishes will be respected.

A statute such as this can be constitutionally applied to gifts receivaq
prior to its enactment. There is no substantial authority to be foungd in
law or reason for denying retroactive appiication.

When the Uniform Principal and Income Act was adopted it thangeq
the apportionment of some items of revenue between principal ang
income. It was argued that the retroactive appiication of the statute ¢,
existing trusts would deprive either the income beneficiaries or the
remaindermen of their property without due process of law. Professar

Scott spoke for the overwhelming majority of commentators when he
said:

[TThere shouid be no constitutional objection to making the Act retroac.
tive. The rules as to allocation shouid not be treated as absolute riles
of property law, but rather as rules as to the administration of the
trust. The purpose is to make allocations which are fair and impartia)
a3 between the successive beneficiaries, Scott, Principai or Income?,
100 Trusts & Est. 180, 251 (1961).

Professor Bogert reached the same conciusion. Bogert, The Law of
Trusts and Trusiees § 847, pp. 505-6 (24 ed. 1962). The courts which
considered the matter reached the same conciusion.

There is even leas reason to deny retroactive application to an appor-
tionment statute which deals only with the endowment funds of elee.
mosynary institutions, because the statute does not deprive any benefi-
ciary of vested property rights. In a broad sense, the public is the real
beneficiary of an endowment fund. The only argument which can be
made against retroactivity is that it might violate the intent of the
donor. Such an argument was also made in respect of the Uniform
Principal and Income Act, hut it was uniformiy rejected by the courts,
The language of a Minnesota case is typical:

[T}t is doubtful whether testatrix had any clear intention in mind at the

time the will was executed. It is equally plausible that if she had

thought about it at all she would have desired to have the dividends to
go where the law required them to go at the time they were received by

the trustee. ... In re Gardner's Trust, 266 Minn. 127, 132, 123

N.W.2d 69, 73 (1963).

In any event, the Act does not raise a problem of retroactive applica-
tion because the rule of construction of Section 3 is declaratory of
existing law in that it interprets the presumed intent of the donor in the
absence of a clear atatement of the donor's intention.

Other similar acts follow the same pattern. The New York (McKin-
ney's] Not-for-Profit Corporation Law Section 513(¢} (1370) authorizing
the expenditure of appreciation applies to assets “held at the time when
this chapter takes effect’” a3 weil as to “assets hereafter received.”
Similar language appears in the New Jersey, California, and Rhode
Island acts authorizing expenditure of appreciation by eleemosynary
institutions, '

Specific Investment Authority

It seems reasonably ciear that investment managers of endowment
funds are not limited to investments authorized to trustees. The broad
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grant of investment authority contained in Section 4 of the Act expresa-
Iy so providea.

Authority to Delegate

In the absence of ciear law relating to the powers of governing hoards
of eleemosynary institutions, some boards have been advised that they
are subject to the nondelegation strictures of professional private trus-
teea, The board of an eieemosynary institution should be able to
delegate day-to-day investment management to committees or employ-
ees and to purchase investment advisory or management services, The
Act 30 provides.

Standard of Care

Fear of liability of a private trustee may have a debilitating effect
upon members of 2 governing board, who are often uncompensated
public-apirited citizens. They are managers of nonprofit corporations,
guiding a unique and perhaps very large institution. The proper stan-
dard of responsibility is more analogous to that of a director of a
business corporation than that of a professional private trustee. The
Act establishes a standard of business care and prudence in the context
of the operation of a nonprofit institution.

Release of Restrictions

It is established law that the donor may place restrictions on his
largesse which the donee institution must honor. Too often, the restrie-
tions on use or investment become outmoded or wasteful or unworkable.
There is a need for review of obsolete restrictions and a way of
madifying or adjusting them. The Act autherizes the governing board
to obtain the acquiescence of the donor to a reiezse of restrictions and,
in the absence of the donor, to petition the appropriate court for reiief in
appropriate cases.

Conclusion

Over a deude'ago. Professor Kenneth Karst in an article in the
Harvard Law Review stated the need for the Uniform Act:

[T)he managers of corporate charity are still, at this late date, without
adequate guides for conduct. The deveiopment of these atandards iy of

some urgency. The Efficiency of the Charitable Dollar: An Unfilled
State Respensibility, 73 Harv.L.Rev, 433, 435 {1960).

Genqal Statutory Notes

California. Adds sections as follown: periodically file with the Registrar of Chari-

- . . table Trusts such report or reports a8 may

# 2290.10 Reports; contents nably be ired by the Attorney
“Any institution electing to avail itself of General. Such reports shail be confidential
the powers granted under this chapter shall and shall be limited to information relating
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to the assets of the institution covered by
this chapter and the resuits of the use of
the powers granted by this chapter with
respect to such asseta. Any institution
electing not to avail itself of the powers
‘conferred by this chapter shall file a wrnitten
statement to such effect with the registrar.

“This section shall remain in effect until
Janusry 1, 1933, and as of that date is
repealed.”

"8 2290.11 Stats of governing boards

“Nothing in this chapter shsil be deemed
to slter the status of governing boards un-
der other chapters of this title, or other
laws of the state.”

Massachusetts. Adds sections as fol-
lows:

“8 4. Accumulstion of annual net in-
come; reserve

“The governing board may accumulate so
much of the annuai net income of the insg-
tutional fund as is prudent under the stan-
dard established by section eignt, and may
hold any or all of such accumulated income
in an income reserve for subsequent expen-
diture for the uses and purpcses for which
such institusional fund is established or may
add any or sil of such accumalated income
to the principal of such institutional fund,
as is prudent under said standard. This
section does not limit the autherity of the
governing board Lo accumulate income or to
add the same to principal of an institutional
fund as permitted under other law, the
terms of the appiicable gift instrument, or
the charter of the mstitution.”

“R 5. Restrictions in gift instruments
aguinst accumulation of income or addi-
tion to principal

""Section four does not appiy if and to the
extent that the applicable gift instrument
indieates the donor's intention that income
of an institutional fund shall not be accumu-
Inted or shall not be sdded to the prineipal
of the fund. A restricton against accumu-
lation or addition to principal may not be
implied from a designation of a gift as an
endowment fund, or from a direction or
authorization in the appiicable gift instru-
"ment to apply to the uses and purposes of
the fund the ‘income’, ‘interest’, 'dividends’,
‘eurrently expendable income’, or ‘rent, is-
sues or profits’, or a direction which con-
taing other words of similar imporr. This
rule of construction applies to gift instru-

ments executed or in effect before or after
the effective date of this section.”

Michigan. Adds a secton a3 follows:

% 451.1216 Construction of act not tg
prohibit investmenia or guaranteeing of
obligations regardless of financial return
or capital gain or loss

“This aet shail not be construed to pre.
vent an institution otherwise authorized by
the terms of the applicable gift instrument
establishing an endowment fund, or rot pre-
hibited by the terms of the applicable gift
instrument establishing an institutionaj
fund which is not an endowment fund, from
making an investment or guaranteeing the
obligations of others to further the educa.
tional, religious, charitable, or other elee-
mosynary purpose of the institution, re-
gardless of whether 2ny finarcial return is
anticipated or any capial gain or less iy
actually incurred.”

New Hampshire. Adds sections as fol-
lows:

“292-B:1 Declaration of Purpose. It ia
hereby declared to be in the public interest
and to be the policy of the state to promote,
by all pesscnable means, the maintenance
and growth of eleemosynary institutions oy
encouraging them to establish and continue
investment policies, without artificial con
straints, which will provide them with the
means to meet the present and future needs
of such eleemosynary institutions pursuant
to the provisions of this act. To this end it
is hereby declared to be in the public inter
est and to be the poiicy of the state o
encourage such institutions to adopt invest-
ment policies whese objective is to obtain
the highest posaible total rate of return
consistent with the standard of prudence.”

“292.B:3-a Accumulation of Annual
Net Income: Reserve. The governing
board may accumuiate so much of the anny-
al net income of an institutional fund as is
prident under the standard established by
RSA 292-B:6, and may hoid any or all of
such sccumuinted income in an income re-
serve for subsequent expenditure for the
uses and purposes for which such inatt-
tional fund is established or may add any or
all of such accumulated income to the pnn-
cipal of such institutional fund, as is pru-
dent under said standard. This section does
not limit the authority of the goverming
board to accumulate income or to add the
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same to principal of an institutional fund as
permitted under other law, the terms of the
applicable gift instrument, or the charter of
the institution.”

*792-B:3-b Reatrictions in Gift Instru.
menis. The provisions of RSA 292-B:3-a
do not apply if and to the extent that the
applicable gift instrument indicates the do-
nor’s intention that income of an institution-
al fund shall not be accumulated or shall
not be added to the principal of the fund. A
restriction against accumuiation or addition
to principal may not be implied from a des-
ignation of a gift as an endowment fund. or
from & direction or authorization in the ap-
plicable gift instrument to appiy to the uses
and purposes of the fund the 'income’, 'in-
tereat’, ‘dividends’, ‘currently expendable in-
tome’, or ‘rent, issues or profits’, or a di-

rection which contains other words of sim-
ilar import. This rule of construction ap-
piies to git't instruments executed or in ef-
fect before or after the effective date of
this section.”

New York. The New York act is a sub-
stantial adoption of the major provisions of
the Uniform Act, but contains numerous
vanations, omissions and additionai matter
which cannot be cleariy indicated by statu-
tory notes.

Rhode [sland. The Rhode Island Actis a
substantial adoption of the major provisiona
of the Uniform Act, but contains numerous
variations, omiasicns and additional matter
which cznnot be clearly indicated by statu-
tory notes.
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UNIFORM MANAGEMENT OF
INSTITUTIONAL FUNDS ACT

AN ACT to establish guidelines for the management and use of invest-
ments held by eleemosynary institutions and funds.

Section

Definitions.

Arpropriation of Apprecistion.

Rale of Construction.

Investment Authority.

Deiegation of Investment Management.
Standard of Conduct.

Release of Restrictions on Use or Investment.
Severability.

Uniformity of Application and Construction.
Short Title.

Repeal.
Beilenacted ..............

8 1. (Definitions)

In this Act:,

(1) “institution” means an incorporated or unincorporated organization
organized and operated exclusively for educational, religious, charitable,

or other eleemosynary purposes, or a governmental organization to the
extent that it holds funds exclusively for any of these purposes;

{2) “institutional fund” means a fund heid by an institution for its
exclusive use, benefit, or purposes, but does not include (i) a fund heid
for an institution by a trustee that is not an institution or (ii) a fund in
which a beneficiary that is not an institution has an interest, other than
possible rights that could arise upon violation or failure of the purposes
of the fund:

(3) “endowment fund” means an institutional fund, or any part there-
of, not wholly expendable by the institution on a current basia under the
terms of the applicable gift instrument;

{4) “governing board” means the body responsible for the manage-
ment of an institution or of an institutional fund;

(5) “historic dollar value” means the aggregate fair value in doilars of
(i) an endowment fund at the time it became an endowment fund, (i) each
subsequent donation to the fund at the time it is made, and {iil) each
accumuiation made pursuant to a direction in the applicable gift instru-
ment at the time the accumulation is added to the fund. The determina-
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tion of historic dollar value made in good faith by the institution is

conclusive.

(6) “gift instrument” means a will, deed. grant, conveyance, agree-
ment, memorandum, writing, or other governing document {including the
terms of any institutional solicitations from which an institutional fund
resulted) under which property is transferred to or held by an institution

a8 an institutional fund.

COMMENT

The Uniform Act applies generally
to colleges, universitiea, hospitais, reli-
gious organizations and other institu-
tions of an eleemosynary nature. It
applies to a governmental organization
to the extent that the organization
holds funds for the listed purposes,
e.g., a public school which has an en-
dowment fund.

[Subaec. (1)] A non-governmental in-
stitution which is not “charitable” in
the ¢lasgic sense is not within the Act,
even though it may hold funds for
suech purpose. If the fund is separate
and distinet from the noncharitable or-
ganization, the fund itself may be an
institution, to which the Act appiies.

[Subsec. (2} ] An instjtutional fund is
any fund held by an institution which it
may invest for a long or short term.
Excluded from the Act is any fund
held by a trustee which is not an inag-
tution as defined in this Act, e.g., a
bank or truat company, for the benefit
of an institution even though the insti-
tution is the sole beneficiary.

A fund held by an institution for the
benefit of any noninstitutional benefi-
ciary is also excluded. The exclusion
would apply to any fund with an indi-
vidual bepeficiary such aes an annuity
trust or a unitrust. When the interest
of a noninstitutional beneficiary is ter-
minated, the fund may then become an
institutional fund. .

The *‘use, benefit, or purposes” of an
institution broadly encompasses all of
the activities permitted by its charter
or other source of authority. A fund
to provide scholarshipa for students or
medical care for indigent patients is
held by the school or hospital for the

inatitution's purposes. Such a fund ia
not deemed to be heid for the benefit
of a particular student or patient as
distinet from the use, benefit, or pur-
poses of the institution, nor does the
student or patient have an interest in
the fund as a “‘beneficiary which is not
an institution.”

The particular recipient of the aid of
8 charitable organization is not a ‘ben-
eficiary” in the sense of a beneficiary
of a private trust; only the Attorney
General or similar public auathority
may enforece a charitable trust. 4
Scott, Law of Trusts § 348 pp. 2768-9
(3d ed. 1967 Bogert, The Law of
Trusts and Trustees 5§ 411-15 pp.
317-348 (2d ed. 1962).

[Subsec. (3)] An endowment fund is
an institutional fund, or any part there-
of, which is held in perpetuity or for &
term and which is not wholly expenda-
ble by the institution. Implicit in the
definition is the continued maintenance
of all or a specified portion of the
original gift. “Endowment fund” is
specially defined because it is subject
to the appropriation rules of Section 2.

A restriction on use that makes a
fund an endowment fund arises only
from the applicable gift instrument
If a governing beard haa the power to
apend ali of a fund but, in its discre-
tion, decides to invest the fund and
spend only the vield or appreciation
therefrom, the fund does not become
an endowment fund under this defini-
tion, but it may be deseribed as a “qua-
gi-endowment fund” or a “fund fune-
tioning as endowment.”

713




§1

A fund which is not an instituticnal
fund originaily and therefore not an
endowment fund may become an en-
dowment fund at a later time. For
example, a fund given to an institution
to pay the grantor's widow a iife in-
come, with the remainder to the inst-
tution, would become an institutional
fund on the widow’s death, and, if the
fund were not then wholly expendable,
it would become an endowment fund at
that time.

If a pift instrument provided that
the institution couid use the income
from the fund for ten years and there-
after spend the entire principal, the
fund would be an endowment fund for
the ten-year period and would cease o
be an endowment fund at the time it
became wholly expendable.

[Subsec. (4)] The definition is
meant to designate the policy making
or management group which has the
responsibility for the affaira of the in-
stitution or the fund

{Subaee. (5)] “Historic dollar value”
is eimply the value of the fund ex-
pressed in dollars at the time of the
original contribution to the fund plus
the dollar value of any subsequent
gifts to the fund. Accounting entries
recording realization of gains or losses

INSTITUTIONAL Fyypg

to the fund have no effeet y .

ic dollar value. No increén:en 2:,’ tor.
crease in historie dollar vajue 4 e
fund resuits from the sale of 3y the
held by the fund and the reinveatyy,
of the proceeds in another agspp ent

If the gift instrument directs g0,
mulation, the historic dollar vaige wi
increase with each accumulation, p.,
example, if a donor gives an institutigp
$300,000 and directs that the fund i 1,
be accumulated until its value reachey
$500,000, the historic dollar valye will
be the aggregate value of $500,000 5
the time the fund becomes availahe
for use by the institution.

If under the terms of the gift ingtyy;.
ment a portion of an endowment fyng
after passage of time or upon the hap.
pening of some event, becomes cup
rently wholly expendable, such portion
should be treated as a separate funq
and the historic doliar value of the
remaining endowment fund should be
reduced proportionately.

[Subsec. (6)] A gift instrument es-
tablishes the terms of the gift. It may
be a writing of any form, or it may
result from the institution's solicitation
activities, or the by-laws, or other rules
of an existing fund.

Action in Adopting Jurisdictions

Yaristions from Official Text:

California. In subsee. (1), defines “Insti-
tution” as “a private incorporated or unin-
corperated organization organized and oper-
ated exclusively for educational purposes
and accredited by the Association of West-
ern Colleges and Universitiea to the extent
that it holds funds exclusively for any of
such purposes’’.

Subeec. (5) reads: * ‘Historic dollar value’
means the aggregate fair value in doilars of
(i) an endowment fund at the time it became
an endowment fund, (i) each subsequent
donation to the fund at the time it is made,
and (i} each accurdulation made pursuant
to s direction in the appiicable gift instru-
ment at the tme the accumaulation is added
to the fund.”

Colorado. In subsec. (1), omits “of an
institution or”.

In subsec. (), omits “writing"".

Connecticat. In subsec. (1), includes a
charitable community trust as described in
section 45-81 within the definition of inau-
tution,

In subsee. (2), inserts “other than a fund
which is held for a charitable community
trust” following “not an institution” in
clause (i).

Subsec. (5) reads:

“ *Historie dollar value" means the aggre
gate fair value in doilars of

“{A) an endowment fund at the time it
became an endowment fund,

“{B} each subsequent donation to the
fund at the time it is made, and

“{C) each accumulation made pursuant w
a direction in the applicable gift instrament
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at the time the accumulation is added to the
fund.

“The detertaination of hiatoric doilar val-
ue made in good faith by the institution is
conclusive.”

Georgia. Omits subsec. {51

Kansss. Subsec. (5] reads: “{5) “historie
dollar value' means the fair value in dollars
of an endowment fund at the time it first
became an endowment fund. plus the fair
value in dollars of each subsequent dona-
tion to the fund at the time it is made, plus
the fair value in dollars of each accumuia-
tion made pursuant to a direction in the
applicable gift instrument at the time the
accumulation is added to the fund. The
determination of historic doliar value made
in good faith by the institution is conclu-
sive;”

Louisiana. In subsec. (6), inserts “dona-
tion,"” following "“grant,”.

Minnesota. Omits subsec. (4).

Subasec. (5) reads: “ ‘Historic doliar value’
means the aggregate fair value in dollars of
{a) an endowment fund at the time it be-
came an endowment fund, (b) each subse-
quent donation to the fund at the time it is
made, and (¢} each sccumulation made pur-
suant to a direction in the applicable gift
instrument at the time the accumulation is
added to the fund. The determination of
historic dollar value made in good faith by
the institution is conelusive,”

Montana. Subsec. {5} reads:

* ‘Historic dollar value’ means the aggre-
gate [zir value in dollars of

“{a) an endowment fund at the time it
became an endowment fund,

§1

“{b} each subsequsnt donation o the
fund at the time it i3 made, and

"{¢} each accumulation made pursuant o
a direction in the appiicsble gift insrument
at the tme the accumulation is added to the
fund.

“The determination of historic dollar val
ue made in good faith by the institution is
canclusgive.”

New Jersey. In subsec. (1), inserts “hos-
pitai"” follbowing “charitable,”.

North Dakota. In subszec. (2), includes n
perpetual trust fund established by section
153 of the Constitution of the state of
North Dakota within the definition of “insti-
tutional fund”.

Ohio. In subsec. (1), substitutes “or reii-
gious” for “, religious, charitable, or other
eleemonynary’ and "either” for “any’’, and
adds sentence aa follows: “Such definitions
do not apply to Section 108.23 of the Re-
vised Code.”

In subsec, (2), clause (ii}, omits “, other
than possible rights that could arise upon
viciation or failure of the purposes of the
fund”.

Oregon. In subsec. (1), defines “institu-
tion' as “an incorporated or unincorporated
nonpublie organization organized and oper-
ated exclusively for educational, religious,
charitable, or other eleemosynary pur-
poses.”

Tennessee. Introductory text resds: “As
used in this chapter, unless the context
otherwise requires:”.

Vermont. [n subsec. {5), makes some
minor language changes without affecting
substance.

Law Review Commentaries

Liability of directors and officers of not-
for-profit corporations. Bennet B. Harvey,
Je. 17 John Marshall L.Rev. 665 (1984).

Library References

Charities #=»48(1).
Colleges and Universities €=6{5)7

CJ.8. Charities § 47.
€18, Colleges and Universitiea § 14.
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Notes of Declsions

Jurisdiction 1
Yenue 2

1. Jurisdiction

The probate court is a “court of compe-
tent jurisdiction” to resolve questions of the
management of & trust or charitable fund
arising under the Uniformn Management of
[nstitutional Funds Law. Williams College
v, Attorney (General, 1978, 375 N.E.2d 1225,
375 Mams. 220,

2, Venue

Probate court in county in which college
has its usual pisce of businesa is an appro-
priate forum for granting college equitabie
relief under the Uniform Management of
Ingtitutional Funds Law, sven though fund
derives from instrument made in another

county or state. Williams College v. atto,.

ney General, 1978, 375 N.E2q 1225
Mass. 220. 51

The Berkshire County Probate Court way
a proper. forum for action to resolve ques.
tiona of the management of charitable
funds arising under the Uniform Manage.
ment of Institutional Funds Law, although
the trusts, and donors were strangers to
the Probate Court in the sense that the
trust institution, tn its formation and cpem.
tion, and the gifta to it, were all without the
judieial segis of the Berkshire County Pro.
bate Court, where the coilege to which
funds were donated was located withip
Berkshire County, no other court had as.
sumed jurisdiction as to inter vivos gifts
and probate in another county of estates of
testamentary donors had terminated g,

§ 2. [Appropristion of Appreciation]

The governing board may appropriate for expenditure for the uses and
purposes for which an endowment fund is established s0 much of the net
appreciation, realized and unrealized, in the fair value of the assets of an
endowment fund over the historic dollar value of the fund as is prudent
under the standard established by Section 6. This Section does not limit
the authority of the governing board to expend funds as permitted under
other law, the terms of the applicable gift instrument, or the charter of
the institution.

COMMENT

This section suthorizes a governing
board to expend for the purposes of
the fund the increase in value of an
endowment fund over the fund's his-
toric dollar value, within the ilimita-
tions of Section 6 which establishes a
standard of business care and pru-
dence.

The section does not apply to funds
which are wholly expendable by the

institution such as so-called “quasien-
dowment funds” or “funds functioning
as endowment,” nor does the zection
limit or reduce any spending power
granted by 2 gift instrument or other
wise heid by the institution.

Unrealized gains and losses muat be
combined with realized gains and loss-
ea to ingure that the historic doilar
value is not impaired.

~ Action In Adopting Jurisdictions

Varistions from Officlal Text:

Callfornia. Omits “and unrealized”, and
adds sentence which reads: “Appropria-
tions shall be based upon an average fair
value covering & period of up to the five

preceding fiscal years of the matitution and
shail be set at any reasonable date prior to
each fiscal year.”

Delaware. Make some language changes
without affecting substance.
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Georgin. Section reads: “The governing
board may accumalate so much of the annu-
al net income of an insatutionai fund as is
prudent under the standard established by
Code Section 44-15-7T [secton B of the Uni
form Act] and may hold any or all of such
sceumnulated income in an income reserve
for subsequent expenditure for the uses
and purposes for which such institutional
fund is estabiished or may add any or ail of
such accumulated income to the principsd of
such institutional fund, as is prudent under
said standard. This Code section does not
limit the authority of the governing board
to accumulate income or to add the same w
principal of an institutional fund as permir
ted under cther law, the terms of the appii-
cable gift instrument, or the charter of the
institation.”

Kansas. Omits “and unreslized”.

Massachusetts. Adds the following at
the end of the first sentence: “‘prowvided.
however, the appropriation of net apprecia-
tion for expenditure in any year in an

§3

amount grester than seven per cent of the
fair market value of the insttution’s endow-
ment funds, caiculated on the basis of mar-
ket values determined at least guarterly
and averaged over a period of three ar more
years, shail create a rebuttable presumpuon
of imprudence on the part of the governing
board "

Ohlo. Section reads; "“The governing
board of an institution may appropriate for
expenditure for the uses and purposes for
which an endowment fund is established up
to fifty per cent of the net appreciation,
reaiized and unrealized, in the fair value of
the asaets of an endowment fund over the
historic dollar vaiue of the fund, but only so
much of such fifty per cent of the net
appreciation s i3 prudent under the stan-
dard established by section 1715.56 of the
Revized Code. This secton does not limit
the authority of the governing board 1
expend funds as permitted under other law,
the terms of the applicable gift instrument,
or the charter of the inatjtution.”

Library References

Charitles e=48(1),
Colleges and Universitiea «=6(5).

C.J.8. Charities § 47.
CJS. Colleges and Universitiea § 14.

§ 3. {Rule of Consiruction]

Section 2 does not apply if the applicable gift instrument indicates the
donor’s intention that net appreciation shall not be expended. A restrie-
tion upon the expenditure of net appreciation may not be implied from a
designation of a gift as an endowment, or from a direction or authoriza-
tion in the applicable gift inswrument to use onily “income,” “interest,”
“dividends,” or ‘“‘rents, issues or profits,” or “to preserve the principal
intact,” or a direction which contains other words of similar import. This
rule of construction applies to gift instruments executed or in effect
before or after the effective date of this Act.

COMMENT

If a gift instrument expresses or
otherwise indicates the donor's inten-
tion that the governing board may not
appropriate the appreciation in the vai-
ue of the fund, hia wishea wiil govern.

The rule of construction of this sec-
tion is based upon the assumption that
a grantor who makes an outrigit gift
to an educational, religious, charitable

or other eleemosynary institution sel-
dom makes a full statement of his in-
tentions and that his unatated intention
is usually quite different from the in-
tention of a grantor who makes a gift
to a trust for private beneficiaries,
The assumption is that the grantor of
a gift to an institution: (1) means to
devote 10 the institution any return oz
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§3

benefit that the institution can obtain
from the gift, (2) acknowledges the
respongibility of the institutionsl
management to determine the prudent
use of the return or benefit over time
and {(3) usually regards the “amount”
of the gift as the dollars given or the
dollsr value of the property transfer-
red to the institution at the time of the
gift. Thus, in the case of a gift instru-
ment which states no clear intention or
merely echoes the rubrics of a private
trust, the statutory ruie of interpreta-
tion should apply.

Sowne advisers to institutions, aware
of the body of private trust law, have
interpreted references to “income’ or
“'principal” in a gift instrument to evi-

INSTITUTIONAL Funpg

dence a grantor's intent that tha ne
vate trust rules deveioped to jnspn'
equity between an income benefiqém
and a remainderman should be applied
to an outright gift to an institut:ioml
donee. Neither the facts of dgpop
intentions nor the law of trugty su;
port such an interpretation of the
meaning of gift instruments wheps an
institution is the sole beneficiary,

This section does not purpom; ¢,
change existing law or rights; it gim.
ply codifies a rule of construction of
interpretation or administration by ap.
ticuiating the presumed intent of 3 dq.
nor in the absence of a statement of
the donor’s actual intent.

Actlon In Adopting Jurisdictions

Yariatons from Officinl Text:
California. Section, reads:

“fa) Section 2290.2 does not apply if the
applicabie gift instrument indicates the do-
nor's intention that net sppreciation shail
not be expended.

“(b) With respect to gift instrumenta in
effect prior to the effective date of thia
section, a restriction upon the expenditure
of net apprecistion need not be implied sole-
Iy from & designation of a gift as an endow-
ment, or from & direction or authorization in
the applicable gift instrument to use only
‘income,” “dividends,’ or ‘rents, issues or
profits,” or 'to preserve the principal intact,’
or & direction which contains other words of
similar import

*{e) With respect to gift instruments exe-
cuted or becoming effective after the effac-
tive date of this section, a restriction upon
the expenditure of net appreciation may not
be implied from & designation of & gift as
an endowment or from a direction or autho-
rization in the applicable gift instrument to
use ooly ‘income,’ 'interest’ ‘dividends,’ or
‘rents, issues or profits,’ or 'to preserve the
principal intact,’ or a direction which con-
tains other words of similar import.”

Colorado. Subatitutes “all gift instru-
ments whenever executed” for “gift instru-

ments executed or in effect before or after
the effective date of this act”,

Georgia, Section reads: "Code Sertion
44-15-3 [section 2 of the Uniform Act] doey
not appiy if and to the extent that the
applicable gift instrument indicates the dn-
aor's intention that income of an institution-
al fund shall not be accumulated or shalj
not be added to the principal of the fund. &
restriction against aceumulation or addition
to prineipal may not be impiied from & des-
ignation of a gift 28 an endowment fund or
from a direction or suthorization in the ap-
plicable gift instrument to appiy to the uses
and purposes of the fund the ‘income,’ 'in-
terest,’ ‘dividends,” ‘currentiy expendable in-
come,” or 'rent, issues, or profits' or a di
rection which contains other words of sim.
ilar import. This rule of construction ap-
plies to gift instruments executed or in ef-
fect before or aiter the effective date of
this chapter.”

Louisiana. [nserts * ‘asufruct,’” follow-
ing * ‘dividends,’ " and "or 'to preserve the
naked ownership intact,” following "‘to
preserve the principle intact,’".

Ohlo. Section reads: “Section 1715.52 of
the Revised Code does not apply if the
applicable gift instrument indicates the do-
nor's intention that net appreciation shall
not be expended.”

Washington. Omits this section.

Library References

Charities =43(1).
Colleges and Universities #=6(5).

C.J.S. Charities § 47,
CJ.8. Colleges and Univernitiea § 14,
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§ 4, [Investment Authority]

In addition to an investment otherwise authorized by law or by the
applicable gift instrument, and without restriction to investments a
fiduciary may make, the governing board, subject to any specific limita-
tions set forth in the applicable gift instrument or in the applicable law
other than law relating to investments by a fiduciary, may:

{1) invest and reinvest an institutional fund in any real or personal
property deemed advisable by the governing board, whether or not it
produces a current return, including mortgages, stocks, bonds, deben-
tures, and other securities of profit or nonprofit corporations, shares in
or obligations of associations, partnerships, or individuals, and obliga-
tions of any government or subdivision or instrumentality thereof;

(2) retain property contributed by a donor to an institutional fund for
as long as the governing board deems advisable;

(3) include all or any part of an institutional fund in any pooled or
common fund maintained by the institution; and

{4) invest all or any part of an institutional fund in any other pooled or
common fund available for investment, including shares or interests in
regulated investment companies, mutual funds, common trust funds,
investment partnerships, real estate investment trusts, or similar organi-
zations in which funds are commingled and investment determinations
are made by persons other than the governing board.

COMMENT

Institutional investment managers
suggest that a general grant of invest-
ment powers will clarify the authority
of & governing board to select invest-
ments. Subsection (1) provides broad
powers of investment and states that a
governing board is not restricted to
investments authorized to trustees.

Two other matters of investment
policy have been troublesome to
boards because of the absence of spe-
cifie authority. Subsections (2) and (3)
provide autherity to hold property giv-
en by a donor even though it may not
be the best investment {ordinarily in
the hope of obtaining additional contri-

butions) and to invest in common or
pooled investment funds such as the
Common Fund for Non-Profit Organi-
zations. See 4 Scott, Law of Trusts,
§ 389 pp. 2997-3000 (3d ed. 1967).

The absence of specific reference to
investment for return by an institution
in its own facilities does not limit the
power of a governing board to make
such investments under the general
clause of Section 4(1), or other law or
the gift instrument.

Secticn § establishes the standard of
care and prudence under which the
investment authority is exercised,

19
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Action in Adopting Jurisdictions

Yaristions from Officiai Text:

California. Introductory clause reads:
“In addition to &n investment otherwise an-
thorized by law or by the appiicable gift
instrument, the governing board, subject ta
any specific limitations set forth in the ap-
plicable gift instrument, may do any or all
of the following:"

In subsec. (1), inmerts “or individuals”,
following "partnerships.”

Colorado. In introductory clause, substi-
tutes "is authorized to make" for “may
make” and “s fiduciary is authorized to
make” for “by a fiduciary”.

In subsec. (1), omits “debentures’.

Georgia. In introductory clause, subst-
tutes “any” for “an”.

Kansas, In introductory clause, subsi-
tutes ‘‘is suthorized to make™” for “may
make” and “a fiduciary is quthorized to
make” for by & fiducisry”.

Louisiana. In subsec. (1), subatitutey
“corporeal or incorporeal immovable o
movable” for “real or personal”,

New Hampshire. Subsec. (3) reada: “Ip.
ciude ail or any part of an institutional fung
or ail or any part of 1 pooled income fund
{as defined in Section 642{ck5) of the Intep
nai Revenue Code of 1854 as amended {'the
Code’)), as charitable remainder anne
trust {as defined in Section 664(d¥1) of tha
Cade), or a charitable remainder unitrust
(as defined in Section 654(d¥2) of the Code}
in one or more pooled or common funds
maintained by the institution; and”

In subsec. {4), inserts “pooled income
fund, charitable remainder annuity trust or
charitable remainder unitrust” foliowing
“part of an institutional fund'.

Ohlo. In h&uduc;:ng clause, inserts “of
an instituton” following “governing
board”.

In subsec. (4), adds sentence as follows:
"All institutional funds held by a govern-
mental organiration shall be audited by the
auditor of state.”

Library Rdereﬁeu

Charities ¢=48{1).
Colleges and Universities $=4(5).

CJ.8. Charities § 47.
CJS. Coileges and Universites § 14.

8§ 5. (Delegation of Investment Management]

Except as otherwise provided by the applicable gift instrument or by
applicable law relating to governmental institutions or funds, the govern-
ing board may (1) delegate to its committees, officers or employees of
the institution or the fund, or agents, including investment counsel, the
authority to act in place of the board in investment and reinvestment of
institutional funds, {2} contract with independent investment advisors,
investment counsel or managers, banks, or trust companies, so to act,
and (3) authorize the payment of compensation for investment advisory
0T management services,

COMMENT

Questions have arisen about the
power of B governing board to del
egate investment decisions. In the ab-
sence of authority, some boards have
tried to follow the nondelegation prin-
ciples applicable to trustees. Govern-
ing boards do, in fact, delegate invest-

ment authority, sometimes with rather
cumbersome procedures to produce a
record of apparent decisions by the
boards.

This section clarifies the authority to
delegate investment management and
to purchase investment advisory and
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management services. Responsibility
for investment policy and seiection of
competent agents remaing with the

86

board under the Section 6 standard of
business care and prudence.

Action in Adopting Jurisdictions

Variations from Official Text:

Michigan. 1n clause (2), substtutes "“to
act in place of the board in investment and
reinveatment of institutional funds” for -,
50 to act,”.

Ohlo. Inserts “of an institution™ follow-
ing “governing board”.
Oregon. Omits exception clanse.

Law Review Commentaries

Liability of directors and officers of not-
for-profit corporations. Bennet B. Harvey,
Jr. 17T John Marshall L.Rev. 665 {1984),

Library References

Charities e=458{1).
Colleges and Universities ¢=6(5).

8§ 6. [Standard of Conduci}

CJ.S. Charities § 47.
C.J.8. Colleges and Universities § 14.

In the administration of the powers to appropriate appreciation, to
make and retain investments, and to delegate investment management of
institutional funds, members of a governing board shail exercise ordi-
nary business care and prudence under the facts and circumstances
prevailing at the time of the action or decision. In so doing they shall
consider long and short term needs of the institution in carrying out its
educational, religious, charitable, or other eleemocaynary purposes, its
present and anticipated financial requirements, expected total return on
its investmnents, price level trends, and general economic conditions.

COMMENT

The section establishes a standard of
care and prudence for a member of a
governing board. The standard is gen-
erally comparable o that of a director
of a business corporation rather than
that of a private trustee, but it is cast
in terma of the duties and responaibil
ities of & manager of a4 nonprofit insti-
tution.

Officers of a corporation owe a duty
of care and loysity to the corporation,
and the more intimate the knowledge
of the affairs of the corporation the
higher the standard of care. Directors
are obligated to act in the utmost good

faith and to exercise urdihary business
care and prudence in all matters af-
fecting the management of the corpo-
ration. This is a proper standard for
the managers of & nonprofit institu-
tion, whether or not it is incorporated.

The standard of Section ¢ was de-
rived in part from Proposed Treasury
Reguiations 5 53.4944-1(a}2) dealing
with the investment responsibility of
managers of private foundations.

The standard requires s member of

a governing board to weigh the needs
of today aguinst those of the future,
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Action in Adopting Jurisdictions

Varistions from Officiai Text:

California. Section reads: “In investing,
reinveating, purchasing, acquiring, ex-
changing, seliing and managing property,
appropriating appreciation and deiegaung
investment mansgement for the benefit of
an institution, the members of the govern-
ing board shall exercise the judgment. care
and prudence, under the circumatances then
prevailing, which men of discretion and in-
telligence exercizse in the management of
their affsirs. [n exercising judgment under
this section, the members of the governing
board shail consider the long and short
term needs of the institution in carrying out
its purposes, its present and anticipated fi-
namncial requirements, expected total return
on its investments, generai economic condi-
tions, the sppropriateness of a reasonadie
proportion of higher risk investment with
respect to insututional funds as a whole,
income, growth, and long term net apprecia-
tion, as well as the probable safety of
fun "

Colorado. Omits “business” preceding
“care and prudence’’.

Georgis. Substitutes “zceumulate in-
come” for “appropriate appreciation”.

Massachusetts. Section reads:

“In the administration of the powers to
appropriate appreciation. to accumulate in-
come, to make and retain investments, and
to delegate investment management of in-
stitutional funds, members of a governing
board shall consider long and short term
needs of the institution in carrying out ita
educational, religious, charitable or other
eleemosynary purposes, the problems pecu-
liar to the institution, its present and antici-
pated financial requirements, expected total
return on its investmenta, price level trends,
and general economic conditions.

“No member of the governing board shall
be lisble for any action taken or omitted
with respect to such appropristion or accu-
muiation or with respect to the investment
of institutional funda, including endowment
funds, under the authoryy granted in this
chapter, if such member shali have dis-
charged the duties of his position in good
faith and with that degree of diligence, care

and skill which prudent men would ordinas;.
ly exercise under similar circumatances in 5
like poaition.”

Michigan. Section reads:

“11) In the administration of the powery
o approprizte appreciation, o make ang
retain investments. and to delegate mvest.
ment management of institutional fupds,
members of a governing board shall exer.
cise ordinary business care and prudense
under the facts and circumstances prevai).
ing at the time of the action or decision,
Persons to whom the governing board hag
delegated authority, or with whom the gov.
erning board has contracted, to aet in its
place in investment and reinvestment nof
institutional funds shall exercie ordirary
business care and prudence under the faoms
and circumstances prevailing at the tme of
the action or decision.

*(2) In exercising ordinary business care
and prudence pursuant to subsection (1),
f.he governing board or person to whom
investment or reinvestment authority iy
delegated or with whom such authority is
contracted shall consider the long- and
short-term needs of the institution in carry-
ing out its educaticnal, religious, charitable,
or other eleemosynary purposes, its present
and anticipated financial requirements, ex-
pected total return on its investments, pries
lgvel trends, and genersl economic condi-
tions."

New Hampshire. Insertz “to accurnulate
income or add income to principal,” follow-
ing “appropriate appreciation” in first sen-
tence, and adds the following at end of
section: *Provided. however, the appropria-
tion of appreciation in any years in an
amount greater than seven percent of the
fair market value of the assets of the insti-
tution's endowment funds {calcuiated on the
basis of market values determined at least
quarterly and averaged over a period of
three or more years) shall create a rebut-
table presumption of imprudence on the
part of the governing board.”

Ohio. Inserts “of an institution” {ollow-
ing “governing board” and substitutes “or
religions” for *, religions, charitable, or oth-
er eleemosynary’'.

722




INSTITUTIONAL FUNDS

§7

Law Review Commentaries

Liability of directors and officers of notr-
for-profit corporations, Bennet B. Harvey,
Je. 17 John Mapshall L.Rev. 665 (1984).

Library References

Charities $=43(1}.
Colleges and Universities €=6(5).

C.J.S. Charities § 47.
CJ.S. Colleges and Universities § 14.

Notes of Decisions

1. Diversification of investiments
Trustee is under a duty to beneficiary to
distribute risk of loss by reasonzbie diversi

stances it is prudent not to do so. Matter
of Estate of Collins, 1977 139 Cal.Rptr. 644,
72 C.A.3d 663,

fication of investments unless under circum-

§ 7. [Release of Restrictions on Use or Investment]

{a) With the written consent of the donor, the governing board may
reiease, in whole or in part, a restriction imposed by the appiicable gift
instrument on the use or investment of an institutional fund.

(b} If written consent of the donor cannot be obtained by reason of his
death, disability, unavailability, or impossibility of identification, the
governing board may appiy in the name of the institution to the [appro-
priate] court for release of a restriction imposed by the applicable gift
instrument on the use or investment of an institutional fund. The
{Attorney General] shall be notified of the application and shall be given
an opportunity to be heard. If the court finds that the restriction is
obsolete, inappropriate, or impracticable, it may by order release the
restriction in whole or in part. A release under this subsection may not
change an endowment fund to a fund that is not an endowment fund.

{c) A release under this section may not allow a fund to be used for
purposes other than the educational, religious, charitable, or other elee-

mosgynary purposes of the institution affected.
(d) This section does not limit the application of the doctrine of cy

pres.

COMMENT

One of the difficult problems of fund
management involves gifta restricted
to uses which cannot be feasibly ad-
ministered or to investments which are
no longer available or productive.
There should be an expeditious way to
make necessary adjustments wheg the
restrictions no longer serve the origi
nal purpose. (¥ pres has not been a
satisfactory answer and is reluctantly
applied in some states. See Reslate-
meni of Trusts (2d), §% 381, 399; 4

Scott, Law of Trusts § 399, p. 3084,
§ 3994 pp. 3119 et seq. {3d ed. 196T).
This section permits a reiense of
limitations that imperil efficient admin-
istration of a fund or prevent sound
investment management if the govern-
ing board can secure the approval of
the donor or the appropriate court.
Although the doner has no property
interest in a fund after the gift, none-
theless if it is the donor's limitation
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that controls the governing board and
he or she agrees that the restriction
need not apply, the board shouid be
free of the burden. See Restatement
of Trusts (2d) § 367. Scott suggests
that in minor martters, the consent of
the aettlor may be effective to remove
restrictions upon the trustees in the
administration of a charitabie trust. 4
Scott, § 367.3 p. 2846 (3d ed. 1967).

If the donor is unable to consent or
cannot be identified, the appropriate
court may upon application of a gov-
erning board release a limitation which
is shown to be obaolete, inappropriate
or impracticable.

This section authorizes only a re
lease of a limitation. Thus, if a fund
were established to provide scholar
ships for students named Brown from
Brown County, lowa, a donor might
acquiesce in & redyction of the limita-
tion to enable the institution to offer
acholarships tc students from Brown
County who are not named Brown, or
to students from other counties in
Jowa or to students from other states,
or he could aequiesce in the release of
the restriction to scholarships so that
the fund couid be used for the general
educational purposes of the school.

Subaection {d) makes it clear that the
Act does not purport to limit the estab-
lished doctrine of cy pres. A liberaii-
zation of addition to, or substitute for
¢y pres is not without respectable sup-
port. Professor Kenneth Karst in
“The Efficiency of the Charitable Dol

Yariations from Official Text:

Californis. Section reads:

“(a) With the written consent of the do-
por, the governing board may release, in
whola or in part, a restrictica imposed by
the applicable gift instrument on the use or
investment of an insdtutional fund.

*“{b) If written consent of the donor can-
not be obtained by reason of hin death,
disability, unavailability, or impossibiiity of
identification, the governing board may ap-
ply in the name of the institution to the
superior court of the county in which the

INSTITUTIONAL FUNDg

lar: An Unfilled State Respon;ibmt? "
73 HarvL.Rev. 433 {1960) suggesteq
that the doctrine of cy pres be €Xpand.
ed to permit the courts 1o redireer
charitable grantz if the purpose hag
become “obsolete, or useless, or prejy.
dicial to the public welfare, or are jp.
significant in comparison with the
magnitude of the endowment . =
quoting from the Nathan Report (of
the British Committee on the Law and
Practice Relating to Charitable Trystg
Cmd. 8710, 1952) quoting the Scotlang
Education Act 1946, 9-10 Geo. 6, ch, 72
§ 119(b). The Uniform Act provision
is far less broad; it applies only to the
release of restrictions on the gift yp.
der limited circumstancas.

New Engiand courts apply a razher
strict doctrine of separation of powers
to deny legislative encroachment on jy-
dicial cy pres. The Act is compatible
with the New England cases becanse
the final decision is in the courts. Sge
City of Hartford v. Larrabee Fund
Associntion, 161 Conn. 312, 238 A.24
71 (1971); Opinion of Justices, 101
N.H. 531, 133 A.24 792 {1957).

No federal tax problems for the do-
nor are anticipated by permitting re-
lease of a restriction. The donor has
no right to enforce the restriction, no
interest in the fund and no power to
change the eleemosynary beneficiary
of the fund. He may only acquiesce in
a lessening of a restriction already in
effect,

Action in Adopiing Jurisdictions

principal activitiea of the institution are con-

or other court of competent jurisdie-
tion for reiease of a restriction imposed by
the appiicable gift instrument on the use oz
investment of an institutionai fund. No
court shall have jurisdiction to modify any
us# of an institutional fund under this chap-
ter uniess the Attorney Genersl is a party
to the proceedings. If the court finds that
the reatriction is obsolete, or impracticable,
it may by order releass the restriction in
whole of in part. A relesse under this
subdivision may nhot change an endowment
gmtoafundmuisnotmendomt
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“{c} A release under this section may not
allow a fund to be used for purposes other
than the educaticnal, religious, charitable,
or other eleemesynary purposes of the inst-
tution affected.

“{d) This section does not limit the zppli-
cation of the doctrine of cy pres.”

Colorado. Section reads:

“{1} A restriction on the use of an institu-
tional fund imposed by the applicable mift
instrument may be reieased. entirely or in
part, by the governing board with the wmt-
ten consent of the donor.

“{2) If consent of the donor cannot be
obtained by reason of death. disability, una-
va:lability, or impossibility of identification
of the donor, upon application of the gov-
erning board, a restriction on the use or
investment of an institutional fund imposed
by the applicable gift instrument may be
released, entirely or in part, by order of the
distriet court after reasonable notice to the
attorney general and an opportunity for
him to be heard, and upon a finding that the
restriction on the use or investment of the
fund is obsolete, inappropriate, or impract-
cable. A release under this subsection (2)
may not change an endowment fund to a
fund which is not an endowment fund.

“{3) A release under this section may not
allow a fund to be used for purposes other
than educational, religious, or other elee-
zld-olymry purposes of the institution affect-

“{4) The provisions of this section do not
limit the application of the doctrine of cy
pres.”

Connecticut. Subsec. {(b) reads: “If writ-
ten consent of the donor cannot be obtained
by reason of his death, disability, unavaila-
bility or imposaibility of identification, the
governing board may apply, in the name of
the inatitution, to the superior court for a
county or judicial district in which the insti-
tution conducts ita affairs for release of a
reatricticn imposed by the applicable gift
instrument on the use or investment of an
institutional fund. The attorney general
shall be notified of the appiication and shall
be given an cpportunity to be heard. 1f the
court finds that the restriction is obsoiete,
inappropriate or impracticable, it may by
order release the restriction in whole or in
part. A release under this subsection may
not change an endowment fund to a fund
that is pot an endowment fund.”

TAULA—24
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In subsec. (d), adds “or approximation'”
following “cy pres.”

Distriet of Columbia. In subsec. {h),
providges that the Corporation Counsel of
the District of Columbis shall be notified of
the application and shall be given an oppor-
tunity to be heard and further that the
Attorney General of the United States shall
be notified of the application and shall be
given an opportunity to be heard when a
Federai interest in the application or the
insgitution is asserted.

Georgia. Omits this section.

Ilinois. Omits subsec. (b).

Kansas. 3Sybsec. (3) reads: “{a) A re-
striction on the use or investnenmt of an
institutional fund imposed by the applicable
gift instrument may be released, entirely or
in part, by the governing board with the
written consent of the donoe.”

Subsee, {b) reads: “(5) If consent of *ha
donor cannot be obtained by resaon of the
death, disability or unavailability, or impos-
sibility of identification of the donor, upon
application of the governing board, a re-
striction on the use or investment of an
inatitutional fund imposed by the spplicable
gift instrument may be released, entirely or
i part, by order of the district court after
reasonable notice to the attorney general
and an opportunity for him to be heard, and
cpon a finding that the restriction on the
use or investment of the fund i3 obaolets,
inappropriate or impracticable. A reiease
under this subsection may not change an
endowment fund to a fund which is not an
endowment fund.”

Louisiana. In subsec. (b), inserta “by
petition” following “may apply” and subst-
tutes the following for the second sentence:
“The [Attorney Generai]’, the following:
"“Wotification of interested parties shall be
made in accordance with R.S. 2:2332."

Michigan. In subsec. (b), inserts “or le-
gal incapacity” following “disability’",

In subsec. (), substitutes “shall” for
“may”.

Minnesota. Subsec. (b) reads: “If writ-
ten consent of the donor cannot be obtained
by reason of his death, disability, unavaila-
bility, or imposaibility of identification, the
governing board may apply in the name of
the insutution to the district court for re-
lease of & restriction imposed by the appli-
cable gift instrument on the use or invest-
ment of an institutional fund. The attorney
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general shall be noufied of the application
and shall be given an opportunity to be
heard. If the court finds that the resunc-
tion ia obsolete, inappropriate. or impract-
cable, it may by order reiease the restriction
in whole or in part. A release under this
subsection may not change an endowment
fung to & fund that is not an endowment
fund.”

Montana. Section reads:

“{1} With the written consent of the do-
nor, the governing board may release, in
whole or i part, a restnetion imposed by
the applicable gift inswument on the use or
investnent of an institutional fund.

*{2) If written consent of the donor can-
not be obtained by reason of hia death,
dissbility, unavailability or impessibility of
identification, the governing board may ap-
ply in the name of the institution w the
appropriate court for reiease of a resiriction
imposed by the applicable mft instrument
on the use or investmant of an institutional
fund. The attorney generai shail be not-
fied of the application and shali be given an
opportunity to be heard If the court finds
that the restriction is obsolete, inappropr-
ate or impracticable, it may by order reicase
the pestriction in whole or in part. A re-
lease under this subsection may not change
an endowment fund to a fund that is not an
endowment fund.

“{3) A release under this section may not
allow a fund to be used for purpeses other
than the educatonal, religious, enaritable or
other eleemoaynary purposes of the institu-
tion affected.

“{4) This section does not limit the appli-
eation of the dectrine of ¢y prea.”

New Hampshire. In subsec. (d), adds “or
deviation of trust" at the end thereof.

Ohio. In subsec. {a), inserts “of an inst-
tution”™ following “‘governing board"”.

INSTITUTIONAL FUNDg

Subsec. (b) reads: “If written ennagny ot
the denor cannet be obtained by reason gy
his death, disability, unavaiiability, gz i,
possibility of idennfication. the governiy
board may appiy in the name of the insr_itug.
tion 1o the appropriate court for releage nf 5
restriction imposed by the applieable ift
instrument on the use OT iNvestment of gy
institutional fund. the attorney generat is 4
necessary party to and shall be served with
process in all such proceedings, A indg.
ment rendered in such procesdings vnfhour.
service of process upon the attorney genep
ai is void. If the court finds that the e
strietion is obsoiete or impossible, it may by
order release the restriction in whole or in
part. A reiease under this division may not
change an endowment fund 10 a furd tha:
is not an endowment fund.”

In subsee. (e}, sabstitutes “or religious”
for “, religious, charitable, or other eise
mosynary’.

Vermont. Subsec. (a) reads: “With the
written consent of the doner, the governing
board may relezse, in whoie or i part. a
restriction imposed by the applicabie gife
instrument on the use or investment of an
inatitutional fund.”

Subsec. (b} peads: “If written consent of
the donor cannot be obtained by reason of
his death, disability, unavailability, or im-
possibility of identification, the governing
board may apply in the name of the institu-
tion to the county court for release of a
restriction imposed by the applieable pift
instrument on the use or investment of an
institutional fund. The attormey general
shall be notified of the application and shali
be given an opportunity to be heard. If the
court finds that the restriction is obsolete,
inappropriate or impracticable, it ray by
order reiease the restriction in whole or in
part. A release under this subsection may
not change an endowment fund to a fund
that i3 not an endowment fund.”

Library References

Charities =37(1), 48(1).
Colleges and Universitiea €=6(5).

L)

1. Genenlly

The Berkahire County Probate Court was
s proper forum to résolve the issues
presented in proceeding seeking reiease of
restrictions on investment of testamentary

CJ.5. Charities & 47, 50 et seq.
C.J.5. Collegea and Universities § 14

Notes of Decisions

gifts to college located in Berkshire County,
where the estates were probated within
Massachuserts but outside Berkshire Cour
ty. Williams College v. Attorney General
1978, 375 N.E.2d 1225, 375 Mass. 220
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INSTITUTIONAL FUNDS §11

Although the legislature may put certain  with the trustees' management of the Uni-
conditions on money that it appropriates for  versity and may be aoplied oniy to state
the Michigan State University, and such appropristed funds. Willism C. Reichee-
conditiona.are binding if the trustees accept  pach Co. v. State, 1979, 288 N.W.2d 622, 94
the money, the conditions may not interfere  Mich.App. 323.

§ 8. [Severability]

If any provision of this Act or the application thereof to any person or
circumstances is held invalid, the invalidity shall not affeet other provi-
sions or applications of the Act which can be given effect without the
invalid provision or application, and to this end the provisions of this Act
are declared severable,

Library References

Statutes +=64(2),
CJ.S. Statutes § 96 et seq,

§ 9. [Uniformity of Application and Construction]

This Act shail be 30 applied and construed as to effectuate its general
purpose to make uniform the law with respect to the subject of this Act
among those states which enact it.

Library References

Statutes ¢=226,
CJ.S. Statutes § 371 et seq.

8§ 10. [Short Title}

This Act may be cited as the “Uniform Management of Institutional
Funds Act.”

§ 11. (Repeall
The following acts and parts of acts are repealed:

Y
@
3
Library References
Statutes ¢=152. CJ.5. Statutes § 282.

+
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Memo 89-13 EXHIBIT 2 Study L-3012

JOHN K. VAN DE KAMP State of California
Attorney General DEPARTMENT OF JUSTICE
350 McALLISTER STREET, ROOM 6000

SAN FRANCISCO 924192
(415) 557-2544

CA LAW REY. COMM'N

October 31, 1988 NOV 01 1988 (415) 557-1664
, REC ElVlED

Stan Ullerich

California lLaw Revision Commission
4000 Middlefield Rd., Suite D-2
Palo Alto, CA 94303-4739

Dear Stan:

Re: Memorandum 88-65; Study L-3012
Uniform Management of Institutional Funds Act ("UMIFAY)

At the request of the Commission Chairman and John DeMoully,
I am writing to expand on the comments previously made by the
Office of the Attorney General with respect to this matter.
It is my understanding that “UMIFA" is now scheduled for
discussion at the Commission’s December, 1988 meeting.

As I indicated in my discussion with John DeMoully on October
24, 1988, while the Qffice of the California Attorney General
is not unalterably opposed to any modification of the current
system, we are extremely concerned that the present proposal
has far greater ramifications than are being anticipated. By
way of background UMIFA was originally enacted in 1973 and
made applicable to a very limited range of charities. 1In
1973, California had no comprehensive statutory scheme
establishing appropriate fiduciary standards for charitable
corporations. Rathexr, general trust law standards were
applied to such charities. People v. Larkin 413 F.Supp. 978
(N.D. Cal. 1976},

Because of concerns on the part of many charitable
organizations that the strict fiduciary standards contained
in the trust law were too stringent for directors of
charitable corporations, considerable study was given to
creating a comprehensive statutory system establishing
appropriate standards of conduct for charitable corpocrations.
In 1978, the Legislature enacted the New Non-Profit
Corporations Law (Corp. Code 5000 et seq.) which contained a
set of carefully conceived fiduciary standards covering both
director’s duties of care (Corp. Code § 5231) and investment
decisions (Corp. Code § 5240).

One of our primary problems with the proposed extension of
UMIFA is that it creates a second conflicting set of
standards regarding director investment decisions which are



Stan Ullerich
Cctober 28, 1988
Page 2

at odds with the carefully drafted provisions of the
Corporations Code. For example, a comparison of Corporations
Code secticn 5231 and proposed section 18506 indicates that
the “good faith,” "best interaests of the corporation’ and
“reasonable ingquiry” provisions contained in Corporations
Code section 5231 are not present in proposed section 18506.
These provisions are, however, key to the protections built
into the non~profit corporations law to protect the interests
of the charitable beneficiaries. Similarly, the standards
for investments contained in Corporations code section 5240
are at odds with the provisions cocntained in proposed section
18504. We feel that the Legislature, in enacting the new
non-profit Corporations Code five years after UMIFA, believed
that the higher standards of care contained therein were the
appropriate fiduciary standards, i.e. that the charitable
beneficiaries were entitled to this level of protection. As
such we are opposed to creating a second, weaker fiduciary
standard of care in the investment area.

We are also extremely concerned over the provisions of
proposed section 18507 which substantially changes
California‘’s law with respect to the doctrine of cy pres. At
present, California law is reasonably clear that the terms of
a trust must be adhered to unless it would be illegal,
impossible, or defeating of the trust purpose to do so.
Estate of Loring 29 Cal.2d 423; Estate of Maybury 54
Cal.App.3d 965; Restatement of Trusts (2d), §399; Bogert,
Trusts and Trustees (2d ed.) section 439. Proposed sectiocn
18507 would replace these long-standing rules with a test of
"obsolescence” - a much more subjective and uncertain term.
We feel strongly that the present standards have served the
public well and safeguarded the integrity of trust asset and
purposes. As such, we oppose a gratuitous change in this
standard absent a strong showing of significant problems
under existing legal standards.

Finally, as we expressed in our September 26, 1988 letter, we
remain concerned over potential problems in permitting
expenditures of unrealized gains in appreciation of principal
assets particularly since this is, by definition, in
viclation of the express restriction under which the trustee
accepted the gift. Moreover, in light of the increasing
volatility of the stock markets, we believe far more inquiry
should be conducted in this regard before the expansion of
the UMIFA provisions to all charities, regardless of size or
nature.



Stan Ullerich
Cctober 28, 1988
Page 3

We appreciate the opportunity to provide input with respect
to this issue and I will look forward to seeing you at the
December meeting.

Very truly yours,

JOHN K. VAN DE KAMP
Attorney,General

.r’“
-

JAMES ‘R, SCHWARTZ
Deputy Attorney General

JRS:ft

cg:s  John DeMoully
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LAW OFFICES OF JAN 05 1989
MoORRISON & FOERSTER RECEIVED
LOS ANGELES 048 CALIFORNIA STREET NEW YORK
ORANGE COUNTY San FRANCISCO, CALIFOBNIA 94104-2105 WASHINGTON. D. C.
PALO ALTC TELEPHONE (413} 434-70C0 LONDON
WALNUT CREFE TELEFACSIMILE (215} 434 7522 HONG KONG
DENVER TELEX 34-0134 TOEYC

WRITER'S DIRECT DIAL NUNMBER

January 4, 1989 (415) 434-7222

Stan Ullerich, Esq.

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Re: Proposed Revisions to the Uniform
Management of Institutional Funds
Act ("UMIFAY)

Dear Mr. Ullerich:

I am writing to you on behalf of the Marin
Community Foundation ("MCF"), one of the co-trustees of the
Buck Trust (#the Trust”), a charitable trust serving Marin
County. MCF opposes the proposed changes to Section 18507
of the UMIFA, which would alter the legal standard to
determine whether to release a restriction in a gift
instrument.

The Buck Trust was established by the will of
Mrs. Beryl Buck, who included a Marin-only restriction with
respect to distribution of the Trust funds. As you may
know, the San Francisco Foundation, MCF’s predecessor as
distribution trustee of the Trust, filed a petition in 1984
arguing that due to the increase in the size of the Trust
since the time Mrs. Buck wrote her will, it was
impracticable, inexpedient and inefficient to comply with
the Marin-only restriction. The San Francisco Foundation
did not argue that California'’s cy pres doctrine applied to
the Trust or that distributing the proceeds of the Trust
would be illegal or impossible. Rather, the petition argued
that the money generated by the Trust could be better spent
outside of Marin, even though all of Marin's charitable
needs had not been met.

The Marin Council cof Agencies ("MCA"), a group of
charitable organizations in Marin who were beneficiaries of
the Trust, was cne of the parties opposing the San Francisco
Foundation's petition. I am enclosing a copy of the MCA's
trial brief, which sets forth the cy pres doctrine as
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currently applied in California. The courts have invoked
the cy pres doctrine only where the expressed or specific
charitable purpose of the donor has become permanently
illegal or impossible to fulfill. Trial Brief, p. 6. As
the brief points out, the courts have uniformly rejected any
use of the cy pres doctrine which would allow a court to
re-write the will of the donor, even if the court disagrees
with the gift or if other uses of the gift appear to be more
useful or desirable. Trial Brief, pp. 6-9, 12-18. The
courts’ reluctance to invoke the doctrine stems from the
policy of preserving the right of a testator tc dispose of
his property as he wishes, and thus to enccurage charitable
gifts. Trial Brief, pp. 22-23.

After three and one-half years cof expensive
litigation over the San Francisco Foundation’s petition, the
Court refused to release the geographic restriction of the
Trust. I am enclosing a copy cf the Court's Statement of
Decision. The Court found that even if the increase in the
size of the Trust had made the geographic restriction
obsolete, the cy pres doctrine could not be used to release
that restriction for the benefit of those outside of the
county whose needs were arguably greater. Statement of
Decision, p. 97n.6.

The standard proposed in Section 18507, allowing a
court to release a restriction if it is "obsolete or
impracticable,” replicates the standard rejected by the
Court in the Buck Trust litigation. The Court found that
such a standard would violate the sanctity of a testator's
charitable intent and vest too much discretion in a court or
a trustee over whether to release a restriction in a
charitable trust. The current cy pres doctrine promotes the
continuity and stability of charitable trusts. The standard
proposed in Section 18507 would both hinder charitable gift-
giving and impede the administration of established trusts.
The word "obsolete” is too vague to ensure a charitable
donor that his gift will be a lasting legacy to his chosen
beneficiaries. Indeed, this imprecise standard will
discourage donors from making charitable gifts.

MCF objects to any changes in the law which would
make it more attractive for persons seeking charitable funds
to file lawsuits based upon a restriction in a charitable
instrument that arguably has become “obsolete.” Trust
donors, beneficiaries, and administrators must be able to
rely on the stability of charitable instruments.
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MCF opposes draft Section 18507. cCalifornia’s
current cy pres doctrine provides a workable standard for
determining when to release restrictions in gift

instruments.
Very truly yours,
% !
Kathleen V. Fisher

KVF:mdr

Enclosures

cc: Douglas X. Patino (w/0 enclosure)

B93407
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Colleges and
Unisersities

January 17,1989

Stan Ulrich

Staff Counsel

California Law Revision Commission
4000 Middlefield Rd. , Suite D-2

Palo Alto, CA 94303-1335

Dear Stan,

In a recent letter you asked that I recount why the California statute of the Uniform
Management of Insitutional Funds Act was constructed to exclude unrealized
appreciation and to require a five year rolling average for fair value calculations.
You also asked me to survey our membership about usage of the act's provisions. I
have made such a request and haope to have some responses to you by the meeting at
which you consider the matter.

In regard to the first set of questions, it would be helpful to discuss how the model
statute was originally crafted and then explain why we agreed to the two
modifications. At the outset I should comment that it was then, and is now, cur
position that the model statute [which includes unrealized appreciation and allows
institutions to decide upon their own principles of fair value determinations) is the
preferrable language.

Unfortunately, those of us who were there at the drafting of the original statute, save
two, are no longer in their present positions. But after conferring with the other old
codger who remains, I think I can reconstruct the events which led to the
amendments to the model statute, The original intent of the model statute as
proposed after a Ford Foundation study was to bring new methods of funds
management to nonprofits. Ford argued for the adoption of a new principle which
would give the chance for better resource managernent. The old standard of practice
had the possibility that institutions would be Umited to investments which
concentrated on current return. Obviously, any institution which focussed its

resources in that manner over the last twenty years was making very poor decisions
over the long term.

When we originaily proposed the California version of UMIFA we proposed the
languagde in the model statute. The representative of the Attomey General's Registry
of Charitable Trusts demanded that we accept both provisions. Their basic
reasoning was that the inclusion of unrealized appreciation would encourage
charities to waste their assets. The five year calculation was also seen as a brake on
potentially reckless behavior.

In reality, the experience from the almost 30 states which have enacted a version of
UMIFA suggests that the Ford Foundationr's assumptions were closer to the mark,
To my knowledge, there is virtually no evidence, in this state or others, that
charitles have used the new anthority in an irresponsible manner. Only one other
state (Kansas] also omits unrealized appreciation from the calculations of fair
value. The effect in Califernia has been to increase transaction costs. Our

1100 Eleventh Street
Suite 205
Sacramento
California 95814
6 4406-76206



institutions have been forced to lquidate investments in order to utilize them. One
would not do that in a personal portfolio, it is no more logical that charities should
be required to make such transactions.

There is one other effect suggested by the liguidation requirement. While no reply
has commented on this topic, the possibility exists that the requirement may tend
to discourage smaller institutions from utilizing the provisions of the act, or
alternatively it may tend to force institutions to diversify their portfolic beyond
what a normal investmeni decision would suggest. Modern investment theory
tends to try and optimize a portfolio in terms of both timing and risk. While those
decisions are being made there is also attention to assure that the portfollo is
neither overly diversified nor under diversified. In a large endowment a manager
can choose among available assets which fit a desired profile, when making a
decision about liquidation. In 2 smailer endowment a funds manager might be
forced to increase the number of items in the portfolio to be assured that the right
blend of appreciated assets would be present at the time when the institution was

thinking about funding a particular policy.

The five year averaging was introduced to smooth momentary fluctuations in the
value of assets. While we would agree that such a standard is prudent, we would
argue that such detail is inappropriate in the statute. I think only two other states
establish an average for caiculation. The Massachusetts statute limits total
expenditures to seven percent of the value of the endowment, gaveraged over a three

riod.  The Ohio statute limits appropriation to 509% of the net appreciation
of the endowment.  The experience from the other states and from California
suggests that no such limitation is desirable. Economic conditions change, it seems
meost appropriate in the statute to allow the financial managers of charitable
institutions to determine which policies fit their setting. The Corporations Code
has ample sanctions available for managers who make imprudent decisions.

My experience with colleges suggests that spending policies generally utilize
something different than a five year rolling average. It seems appropriate that
those Institutions have the flexibility to determine which policy is most
appropriate. I belleve that it is unlikely that insitutions will adopt a spending
policy which would be imprudent and that even if they did that the Attorney General
would still have the opportunity to go after charities which acted irresponsibly.

I will be glad to supply you with the greater detail from our survey, as soon as it
becomes available. The preliminary responses suggest that the Act has been quite
useful to those institutions which have utilized . The uniform response which I
have gotten from our Chief Financial Officers about the Act can be summarized in
two principles. First, the CFOs have used the Act responsibly. The Act has offered
institutions an ability for what one CFO called greater "self sufficiency”. The
general evidence suggesis that less sophisticated institutions have not utilized its
provisions. Those that have have used it well. Among our institutions there are
several financial officers who are investment managers who have received national
recognition for their performance. The possibility that a charity would be spent
into oblivion because it is allowed to use UMIFA is simply not demonstrated in the
experience to date, either in Califernia or in other states with broader statutes.




Second, the two current restrictions in the Act have neither improved the safety of
the Act or helped to achieve the original goals. Thus, we would be supportive
including unrealized appreciation and of modifying or eliminating the rolling
average rule, within the proposed revision of the Act. Thanks for your continued
efforts to understand the issues in this complex area.

Sincerely,

J than Brown
Vice President
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Selected Corporations Ceode Secticns

From Nonprofit Public Benefit Corporation Law:

§ 5230. Duties and liabilities of directors of nonprofit public benefit corpo-
ration -

(a) Any duties and liabilities set forth in this article shall apply without
regard to whether a director is compensated by the corporation.

(b) Part 4 {(commencing with Section 16000) of Division 9 of the Probate
Code does not apply to the directors of any corporation. o

§ 5231. Director to perform duties in good faith: Good faith reliance
on official corporate information, opinions, and records: Liability of
directors

(a) A director shall perform the duties of a director, including duties
as a member of any committee of the board upon which the director
may serve, in good faith, in a manner such director believes to be in
the best interests of the corporation and with such care, including
reascnable inquiry, as an ordinarily prudent person in a like position
would use under similar circumstances.

(b) In performing the duties of a director, a director shall be entitled
to rely on information, opinions, reports or statements, including
financial statements and other financial data, in each case prepared or
presented by:

(1) One or more officers or employees of the corporation whom the
director believes to be reliable and competent in the matiers pre-
sented;

(2) Counsel, independent accountants or other persons as to matters
which the director believes to be within such person’s professional of
expert competence; or

(3) A committee of the board upon which the director does not serve.
as to matters within its designated authority, which committee the
director believes to merit confidence,

so long as, in any such case, the director acts in good faith, aflet
reasonable inquiry when the need therefor is indicated by the circum-
stances and without knowledge that would cause such reliance to b¢
unwarranted.

(c) Except as provided in Section 5233, a person who performs the
duties of a director in accordance with subdivisions (a) and (b)
have no liability based upon any alleged failure to discharge ':
person’s obligations as a director, including, without limiting !
generality of the foregoing, any actions or omissions which

=-1-




defeat a pubhc or charitable purpose to which a corporation, or assets
heid by it, are dedicated.

§ 5231.5. Liability of nonpaid director for good faith performance of duties
Except as provided in Section 5233 or 5237, there is no monetary liability
on the part of, and no cause of action for damages shall arise against, any
nonpaid director, including any nonpaid director who is also a nonpaid
officer, of a nonprofit -public benefit corporation based upon any - alleged
failure to discharge the person’s duties as director or officer if the duties are
performed in a2 manner that meets all of the following criteria:

(a) The duties are performed in good faith.

(b) The duties are pcrformed in a manner such director believes to be in the
best interests of the corporation

{c) The duties are performed with such care, mcludmg reascnable inguiry,
as an ordinarily prudent person in a- hke position would. use under similar
circumstances.

i

§ 5240, Applicability; Investment criteria b
{(a) This section applies to all assets held by the corporation for investment,
Assets which are directly related to the corporation’s pubhc or charitable
programs are not subject to this section.

(b) Except as provided in subdivision (c), in mvstmg, remvestmg, purchas-
ing, acquiring, exchanging, selling and managing the oorporatmns mv'ﬁt-
_ments, the board shall do the following:

(l) Avoid speculatlon, looking instead to the permanent disposition of the
funds, cons:denng the probable income, as well as the probable safety of the
corporation’s capital.

(2) Comply with additional standards, if any, 1mposed by the articles,
bylaws or express terms of an instrument or agreement pursuant to which
the assets were contributed to the corporation.

(¢) No investment violates this section where it conforms to provisions
authorizing such investment contained in an instrument or agreement
pursuant to which the assets were contributed to the corporation. No
investment vioiates this section or Section 5231 where it conforms to
provisions requiring such investment contained in an instrument or agree-
ment pursuant to which the assets were contributed to the corporation.

{(d) In carrying out duties under this section, each director shall act as
required by subdivision {a) of Section 5231, may rely upon others as
permitted by subdivision (b) of Section 5231, and shall have the benefit of
subdivision {c) of Section 5231, and the board may delegate 1ts investment
powers as permitted by Section 5210.

(e) Nothing in this section shall be construed to preciude the application of
the Uniform Management of Institutional Funds Act, Chapter 3 {commenc-
ing with Section 2290.1) of Title 8 of Part 4 of Division 3 of the Civil Code,
if that act wouid otherwise be applicabie.
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§ 5241. Authority of court to direct or permit deviations from trust or
other agreement: Notice to Attorney General

Nothing in Section 5240 shall abrogate or restrict the power of the
appropriate court in proper cases to direct or permit a corporation to
deviate from the terms of a trust or agreement regarding the making
or retention of investments. Notice of such action or proceeding shail
be given to the Attorney General who may intervene.

From Nonprofit Mutual Bemefit Corporation Law:

§7230, Duties and liabilities of directors of nonprofit mutual benefit
corporation

(a) Any duties and labilities set forth in this article shall apply without
regard to whether a director is compensated by the corporation.

(b) Part 4 (commencing with Section 16000) of Division 9 of the Probate
Code does not apply to the directors of any corporation.

§ 7231, Director to perform duties in good faith: Good faith reliance
on official corporate information, opiniens, and records: Liability of
directors |

(2) A director shall perform the duties of a director, including duties
as a member of any committee of the board upon which the director
may serve, in good faith, in a manner such director believes to be in
the best interests of the corporation and with such care, including
reasonable inquiry, as an ordinarily prudent person in a like position
would use under similar circumstances.

{b) In performing the duties of a director, a director shall be entitled
to rely on information, opinions, reports or statements, including
financial statements and other financial data, in each case prepared or
presented by: ;

(1) One or more officers or employees of the corporation whom the
director believes to be reliable and competent in the maiters pre
sented;

(2) Counsel, independent accountants or other persons as to matiers
which the director believes to be within such person’s professional of
expert competence; or :

{3) A committee of the board upon which the director dees not serve,
as to matters within its designated authority, which committee the
director believes to merit confidence,

so long as, in any such case, the director acts in good faith, after
reasonable inquiry when the need therefor is indicated by the circum-
stantces and without knowledge that would cause such reliance to be
unwarranted.



(c) A person who performs the duties of a director in accordance with
subdivisions (a) and (b) shall have no liability based upon any alleged
faiture to discharge the person’s obiigations as a director, including,
without limiting the generality of the foregoing, any actions or
omissions which exceed or defeat a public or charitable purpose to
which assets held by a corporation are dedicated. '

§ 7231.5. Monetary liability of volunteer director or volunteer executive
committee officer

{a) Except as provided in Section 7233 or 7236, there is no monetary
liability on the part of, and no cause of action for damages shall arise
against, any volunteer director or volunteer executive committes officer of a
nonprofit mutual benefit corporation based upon any alleged failure to
discharge the person’s duties as a director or officer if the duties are
performed in a manner that meets all of the following criteria:

(1) The duties are performed in good faith.

(2) The duties are performed in a manner such director or officer believes to
be in the best interests of the corporation.

(3) The duties are performed with such care, including reasonable inquiry,
as an ordinarily prudent person in a like position would use under similar
circumstances.

(b) “Volunteer’” means the rendering of services without compensation.
“Compensation” means remuneration whether by way of salary, fee, or
other consideration for services rendered. However, the payment of per
diem, mileage, or other reimbursement expenses to a director or executive
committee officer does not affect that person’s status as a volunteer within
the meaning of this section.

{¢) “Executive committee officer” means the president, vice president,
secretary, or treasurer of a corporation who assjsts in establishing the policy
of the corporation. *_

{d) This section shall apply only to trade, professional, and labor organiza-
tions incorporated pursuant to this part which operate exclusively for
fraternal, educational, and other nonprofit purposes, and under the provi-
sions of Section 501(c) of the United States Internal Revenue Code.

§ 7238, Directors: Standard of conduct in respect to its assets held in
charitable trust

Where a corporation holds assets in charitable trust, the conduct of
its directors or of any person performing functions similar to those
performed by a director, shall, in respect to the assets held in
charitable trust, be governed by the standards of conduct set forth in
Article 3 (commencing with Section 5230) of Chapter 2 of Part 2 for
directors of nonprofit public benefit corporations. This does not limit
any additional requirements which may be specifically set forth in this
part regarding corporations holding assets in charitable trust.




From Nonprofit Religlous Corporation Law:

§ 9240, Duties and liabilities of directors of nonprofit religious corporation
(a) Any duties and liabilities set forth in this article shall apply without
regard 1o whether a director is compensated by the corporation.

(b} Part 4 (commencing with Section 16000) of Division 9 of the Probate
Code does not apply to the directors of any corporation.

{c) A director, in making a good faith determination, may consider what
the director believes to be: :

(1) The religious purposes of the corporation; and !

(2) Applicable religious tenets, canons, laws, policies, and authority.

§ 9241. Director to perform duties in good faith: Good faith reliance
upon corporate information, opinions, and records: Liability of direc-
tors

(a) A director shall perform the duties of a director, including duties
as a member of any commirttee of the board upon which the director
may serve, in good faith, in a manner such director believes to be in
the best interests of the corporaticn and with such care, including
reasonable inquiry, as is appropriate under the circumstances.

(b) In performing the duties of a director, a director shall be entitled
to rely on information, opinions, reports, or statemenis, including
financial statements and other financial data, in each case prepared or
presented by:

(1) One or more officers or employees of the corporation whom the
director believes to be reliable and competent in the matters pre-
senied;

(2) Counsel, independent accountants, or other persons as to matters
which the director believes to be within such person’s professional or
expert competence;

(3) A committee of the board upon which the director does not serve,

as to matters within its designated authority, which committee the
director believes to merit confidence; or

(4) Religious authorities and ministers, priests, rabbis, or other
persons whose position or duties in the religious organization the
director believes justify reliance and confidence and whom the direc-
tor believes to be reliable and competent in the matters presented, so
long as, in any such case, the director acts in good faith, after
reasonable inquiry when the need therefor is indicated by the circum.
stances, and without knowledge that would cause such reliance to be
unwarranted.

(c) The provisions of this section, and not Section 9243, shall govern
any action or omission of a director in regard to the compensation of
directors, as directors or officers, or any loan of money or property to
or guaranty of the obligation of any director or officer. No obligation,
otherwise valid, shall be voidable merely because directors who
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benefited by a board resolution to pay such compensation or to make
such loan or guaranty participated in making such board resolution.

(d) Except as provided in Section 9243, a person who performs the
duties of a director in accordance with subdivisions (a) and (b) shall
have no liability based upon any alleged failure to discharge his or her
obligations as a director, including, without limiting the generality of
the foregoing, any actions or omissions which exceed or defeat any
g:xdl-pose edfo which the corporation, or assets held by it, may be

cat

§ 9250, Standards required of board _ .

In investing, reinvesting, purchasing, acquiring, exchanging, selling,
and managing a corporation’s investments, the board shall meet the
standards set forth in Section 9241.

§ 9251, Authority of court to direct or permit corporation to deviate
from trust or other agreement

Nothing in Section 9250 shall abrogate or restrict the power of o
court in proper cases to direct or permit a corporation to deviate from
the terms of a trust or agreement regarding the making or retention
of investments.
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#L-3012 suiy2
01/19/89
TENTATIVE RECOMMENDATION

relating to
REVISIOR OF THE UNIFORM MANAGEMENT OF INSTITUTIONAL FUNDS ACT

California enacted the Uniform Management of Institutional Funds
Act in 1973 as a pilot study, subject to a five—year sunset clause and
restricted to certain accredited private colleges and universities.l
The official text of the Uniform Management of Institutional Funds Act
has a much broader scope, applying to private educational, religious,
charitable, and eleemosynary institutions and to governmental
organizations holding funds for such purposes.2 Apparently, the pilot
study was guccessful, since the sunset provision was repealed in
1978.3 However, the restricted scope of the act was retained and the
authority to use unrealized, as opposed to realized, appreciation was
deleted from the statute.®

The OCommission recommends that the California wversion of the
Uniform Management of Institutional Funds Act be applied to the same
organizations covered by the original wmiform act. Ko persuasive
reasons have been glven for continuing the restrictions that applied
under the original pilot study. None of the other 29 jurisdictions
that have enacted the uniform act have so drastically restricted its

scope.5 The problems faced by charitable organizations that are

1. See 1973 Cal. Stat. ch. 950, § 1 (enacting Civil Code §§ 2290.1-
2290.12). The sunset clause was enacted by 1973 Cal. Stat. ch. 950,
§ 3. The act was moved to Education Code Sectlons 94600-94610 when the
Civil Code trust provisions were generally repealed in connection with
enactment of the new Trust Law. See 1986 Cal. Stat, ch. 820, §§ 7, 24.
2. See Unif. Management Inst, Funds Act § 1(1) (1972).

3, 1973 Cal, Stat, ch, 806, § 1.

4, 1978 Cal, Stat. ch. 3806, § 2.

5. See annotations at 7A U.L.A. 714-27 (1985) & Supp. at 143-44 (1988).
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treated by the uniform act are not unique to private colleges and
universities.® The effect of this recommendation would be to extend
the benefits of the uniform act to all educational, religlous,
charitable, or eleemosynary institutions. Specifically, these
institutions would be able (1) to use appreciation of endowment funds
subject to a fiduciary standard, (2) to delegate day-to-day investment
management to committees and emplovees and hire investment advisory or
management services, and (3) to release obsolete or impracticable
restrictions on use of endowment funds with the donor's consent or on
petition to court and notice to the Attorney General.’ Extending the
act's application would alsc provide guldance as to the board's power
to invest and manage property and the standard of care governing the
exercise of the board's power53 where the board is not governed by

some other statute.?

6. In addition, the Commission recommends that the act be moved te the
Probate Code. The Education Code is not an ideal location if the act's
coverage is expanded beyond private colleges and universities., It is
appropriate to place the expanded act with the Trust Law, since the
Trust Law also applies to charitable trusts. ©See Prob, Gode § 15004.

7. For the existing provisions that would apply under a broadened
statute, see Bduc. Code §§ 94602 (use of appreclation), 94605
{(delegation of authority), 94607 {(release of restrictions). See
generally Prefatory Note, Unif. Management Inst. Funds Act (1972), 7A
U.L.A. 706-09 (1985).

8. For the existing provisions that would apply under a broadened
statute, see Educ. Code §§ 94604 (investment authority), 94606
(standard of care).

9, The proposed law would provide that UMIFA does not alter the duties
and liabilities of governing boards under other laws. See, e.g., Corp.
Code §§ 5231-5231.5 {directors of nonprofit public benefit
corporations), 7231-7231.5 (directors of nonprofit mutual benefit
corporations), 9240-9241 (directors of nonprofit religicus
corporations).

—2-
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The Commission's recommendation would be effectuated by enactment

cf the following measure:

An act to amend Section 5240 of the Corporations Code, to add Part
7 (commencing with Section 18500) to Division 9 of the Probate Code,
and to repeal Chapter 6 (commencing with Section 94600) of Part 59 of
Division 10 of Title 3 of the Education Code, relating to the Uniform
Management of Institutional Funds Act,

The people of the State of California do enact as follows:

Corporations Code 24 amended Investments under Nonprofit Publie
Benefit Corporations Law

SECTION 1. Section 5240 of the Corporations Code 1is amended to
read:

5240, (a) This section applies to all assets held by the
corporation for investment. Assets which are directly related to the
corporation’'s publie or charitable programs are not subject to this
section,

{b) Except as provided in subdivision (c), in investing,
reinvesting, purchasing, acgquiring, exchanging, selling and managing
the corporation's investment, the board shall do the following:

(1) Avoild speculation, looking instead to the permanent
disposition of the funds, considering the probable income, as well as
the probable safety of the corporation's capital.

{2) Comply with additional standards, 1if any, imposed by the
articles, bylawe or express terms of an Instrument or agreement
pursuant to which the assets were contributed to the corperation.

{c) Ho investment vioclates this section where 1t conforms to
provisions authorizing such investment contained in an instrument or
agreement pursuant to which the assets were contributed te the
corporation., Ko investment viclates this section or Section 5231 where
it conforms to provisions requiring such investment contained in an
instrument or agreement pursuant to which the assets were contributed
to the corporation.

(d) In carrying out duties under this section, each director shall
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act as required by subdivision (a) of Section 5231, may rely upon
others as permitted by subdivision (b) of Section 5231, and shall have
the benefit of subdivision (c¢) of Section 5231, and the board may
delegate its Investment powers as permitted by Section 5210,

(e) Nothing in this section shall be construed to preclude the
application of the Uniform Management of Institutional Funds Act,
Chapter-3 Part_7 {(commencing with Section 2290+1 18500) of Title-8—ef
Part-4—of Division 3 9 of the Givil Probate Code, if that act would
otherwise he applicable.

Comment, Subdivision (e} of Section 5240 13 revised to correct a
cross—-reference.

Education Code 18 —18508 repealed}. Uniform ement of
Institptional Funds Act

SEC 2. Chapter 6 {commencing with Section 9%4600) of Part 59 of
Division 10 of Title 3 of the Education Code i3 repealed.

Note, Comments to repealed sections are set out at the end of the
recommendation.

Probate Code 1 -1 added Oniform ement  of
Institutional Funds Act

SEC. 3. Part 7 (commencing with Section 18500) i1s added to
Division 9 of the Probate Code, to read:

PART 7. UNIFOERM MARAGEMENT OF INSTITUTIONAL FUNDS ACT

§ 18500, Short title
18500, This part may be cited as the Uniform Management of

Institutional Funds Act.

Comment. Section 18500 continues Education Code Section 94600
without change. The Uniform Management of Institutional Funds Act has
been relocated from the Education Code, where it applied only to
certain private institutions of higher education. See Section 18501(e)
and the Comment thereto. See also Sections 2(b) (interpretation of
uniform acts), 11 (severability}.

§ 18501, Definitions
18501. As used in this part:

{(a) "Endowment fund" means an institutional fund, or any part
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thereof, not wholly expendable by the institution on a current basis
under the terms of the applicable gift instrument.

{(b) "Gift instrument" means a will, deed, grant, conveyance,
agreement, memorandum, writing, or other governing document {including
the terms of any Institutional =solicitations from which an
institutional fund resulted) under which property 1s transferred to or
held by an institution as an institutional fund.

{(e¢) "“"Governing board" means the body responsible for the
management of an instituticn or of an institutional fund.

{d) "Historic dollar value" means the aggregate fair value 1in
dellars of (1) an endowment fund at the time it became an endowment
fund, {2) each subsequent donation to the endowment fund at the time it
is made, and (3) each accumulation made pursuant to a directien in the
applicable gift instrument at the time the accumulation 1s added to the
endowment fund.

(e} “"Institution" means an incorporated or wumincorporated
organization organized and operated exclusively for educational,
religious, charitable, or ocother eleemosynary purposes, or a
governmental organization to the extent that it holds funds exclusively
for any of these purposes.

{f) "Institutional fund" means a fund held by an institution for
its exclusive use, benefit, or purposes, but does not include (1) a
fund held for an institution by a trustee that is not an institution or
{2) a fund in which a beneficlary that 1s not an institution has an
interest, other than possible rights that could arise upon violation or
failure of the purposes of the fund.

Comment, Section 185061 restates former Education Code Section
94601 without substantive change, except that the definition of
"ingtitution" has been substantially expanded. As revised, the
definition of "institution™ 1s the same as that provided in Section
1(1) of the Uniform Management of Institutional Funds Act (1972).
Former ZEducation Code Section 94601(a) defined "institution" as a
"private incorporated or unincorporated organization organized and
operated exclusively for educational purposes and accredited by the
Agsociation of Western Colleges and Universities to the extent that it
holds funds exclusively for any of such purposes."

Section 18501 1lists the definitions in alphabetical order, unlike
former Education Code 8Section 94601. The definition of "historic
dollar value™ in subdivision (4} has been revised by adding "endowment"
preceding "fund" in the second and third clauses.
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§ 18502, Expenditure of agsset net appreciation for current use
18502, The governing hecard may appropriate for expenditure for

the uses and purposes for which an endowment fund is establisghed so
much of the realized net appreciation in the fair wvalue of the assets
of an endowment fund over the historle dollar value of the fund as is
prudent under the standard established by Section 18506. This section
does not limit the authority of the governing board to expend funds as
permitted under other law, the terms of the applicable gift instrument,
or the charter of the institution.

Comment. The firat sentence of Section 18502 restates the filrst
sentence of former Education Code Section 94602 without substantive
change. The phrase "net appreciation, realized in the fair value" has
been revised for clarity to read "reallzed net appreciation in the fair
value.” See the Comment tc Section 18500.

The second sentence of Section 18502 continues the third sentence
of former Education Code Section 94602 without change., The second
sentence of former Education Code Section 94602, providing a rolling
flve-year averaging rule, has been omitted as obsolete since the
elimination of authority to approprlate unrealized net appreciation by
amendment in 1978. See 1978 Cal. Stat, ch. 806, § 2, amending former
Givil Code § 2290.2, the predecessor to former Educ. Code § 94602.

Note, The first sentence of this section has been revised to
implement the Commission’s provisicnal decision at the December
meeting. As discussed in Memorandum B89-13, the predecessor of this
provision was amended fto eliminate the power to appropriate unrealized
appreciation when the sunset clause was repealed in 1978. Section 2 of
the uniform act in relevant part provides as follows:

The governing board may appropriate for expenditure for the
uses and purposes for which an endowment fund is established
so much of the net appreciation, realized and unrealized, in
the fair value of the assets of an endowment fund over the
historic dollar value of the fund as is prudent under the
standard established by Section 6.

The staff recommends that the authority to vse unrealized appreciation
be restored for the reasons discussed in the memorandum.

As noted in the Comment, we have omitted the second sentence of
the California variation since it does not have any identifiable
relevance to appropriations based on realized appreciation. Ihe second
sentence of the existing section reads as follows:

Appropriations skall be based upon an average fair value
covering a period of up to the five preceding fiscal years of
the institution and shall be set at any reascnable date prior
to each fiscal year.

There does not appear to be any way that the five-year rule could apply
to realized appreciation. What is there to average? It might be
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appropriate to restore the five-year rule if authority ¢o utilize
unrealized appreciation is also restored to the section.

§ 18503. Construction of gift instrument
18503. (a) Section 18502 does not apply if the applicable gift

instrument indicates the doner's intention that net appreciation shall

not be expended.

{b) If the gift instrument includes a designation of the gift as
an endowment or a direction or authorization to use only "income,"
"interest,” "dividends,” or "rents, issues, or profits," or "to
preserve the principal intact," or a direction or authorization that
contains cother words of similar meaning:

(1} A restriction on the expenditure of net appreciation need not
be implied solely from the designation, direction, or authorization, if
the gift instrument became effective before the Uniferm Management of
Institutional Funds Act became applicable to the institution.

(2) A restriction on the expenditure of net appreclation may not
be implied solely from the designation, direction, or authorization, if
the gift instrument becomes effective after the Uniform Management of
Institutional Funds Act became applicable to the institution.

{c) The effective dates of the Uniform Management of Institutional
Funds Act are the following:

(1) January 1, 1974, with respect to a private incoerporated or
unincorporated organization organized and operated exclusively for
educational purposes and accredited by the Assoclation of Western
Colleges and Universities.

(2) January 1, 1990, with respect to an institution not described
in paragraph (1).

Comment . Subdivisions <(a) of Section 18503 continues former
BEducation Code Section 94603{a) without change. Subdivisions (b) and
(e¢)(1l) restate former Education Code Section 94603(b) without
substantive change. Subdivision (c)(2) applies a consistent rule of
construction to institutions (as defined in Section 18501(e)}) that were
not covered by the former law. See the Comment to Section 18501.

Note. The California version differs from the uniform language,
but the California version makes important distinctions based on the
affective date of the gift instrument.
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§ 18504, Investment authority

18504, 1In addition to an investment otherwise authorized by law
or by the applicable gift instrument, the governing board, subject to
any specific limitations set forth in the applicable gift instrument,
may do any or all of the following:

{(a) Invest and reinvest an institutional fund in any real or
personal property deemed advisable by the governing board, whether or
not it produces_a current return, Iincluding mortgages, stocks, bonds,
debentures, and other securities of profit or nonprofit corporations,
shares in or obligations of assoclations, or partnerships, and
obligations of any government or subdivision or instrumentality thereof.

(b} Retaln property contributed by a donor to an Institutional
fund for as long as the governing board deems advisable.

(c) Include all or any part of an institutional fund in any pooled
or common fund maintained by the institution.

(d) Invest all or any part of an instituticnal fund in any other
pooled or common fund available for investment, including shares or
interests in regulated investment companies, mutual funds, common trust
funds, Investment partnerships, real estate 1nvestment trusts, or
similar organizations in which funds are commingled and 1investment
determinations are made by persons other than the governing board.

Comment, Section 18504 continues former Education Code Section
94604 without change, except that an unnecessary comma following the
word ™assoclations" in subdivision {(a) has been omitted. See the
Comment to Secticn 18500.

§ 18505, Delegation of authority
18505. Except as otherwise provided by the applicable gift

instrument or by applicable law relating to governmental institutions
or funds, the governing board may do the following:

{a) Delegate to its committees, officers, or employees of the
institution or the fund, or agents, including investment counsel, the
authority to act in place of the beard in investment and reinvestment
of institutional funds.

(b) Contract with independent i1nvestment advisers, investment
counsel or managers, banks, or trust companles, sc to act,

{(c) Authorize the payment of compensation for investment advisory

or management services.
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Comment, Section 18505 continues former Education Code Section
94605 without change.

5 18506, Standard of care
18506. (a) When investing, reinvesting, purchasing, acquiring,

exchanging, selling, and managing property, appropriating appreciation,
and delegating investment management for the benefit of an institutionm,
the members of the governing board shall act with the care, skill,
prudence, and diligence under the circumstances then prevailing that a
prudent person acting in a 1like capacity and familiar with these
matters would use in the conduct of an enterprise of like character and
with like aims to accomplish the purposes of the institution. 1In the
courge of administering the fund pursuant to this standard, individual
investments shall be considered as part of an overall investment
strategy.

{b) In exercising judgment under this section, the members of the
governing board shall consider the long and short term needs of the
institution in carrying out its educational, religious, charitable or
other eleemosynary purposes, its present and anticipated financial
requirements, expected total return on its investments, general
economlc conditions, the appropriateness of a reasonable proportion of
higher risk investment with respect to institutional funds as a whole,
income, growth, and long-term net appreciation, as well as the probable
safety of funds.

Comment, Section 18506 restates former Education Code Section
94606 without substantive change. See the Comment to Section 18500.
The standard of care in subdivision (a} is consistent with the general
standard of care provided by Section 16040,

Note. As discussed in the mnmemorandum, this section differs
significantly from Section 6 of UMIFA, As noted in the Comment,
subdivision (a}) supplants the UMIFA standard of care.

We have added the description of purposes that was omiitted from
the California version as a necessary result of the limited scope of
the pilot study act. But see Educ. Code § 94607(c) [draft Section
18507(¢c)] containing the same list of purposes, which was nol omiited
in the original California version.

§ 18507. Release of restriction in gift instruments
18507. (a) With the written consent of the donor, the governing

board may release, in whole or in part, a restriction imposed by the
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applicable gift instrument on the use or investment of an institutional
fund.

(b) If written consent of the donor cannot be obtained by reason
of the donor's death, disability, unavailability, or impossibility of
identification, the governing board may apply in the name of the
institution to the superior court of the county in which the principal
activities of the institution are conducted, or other court of
competent Jjurisdiction, for release of a restriction imposed by the
applicable gift instrument on the use or Investment of an institutional
fund. No court has jurisdiction to release a restriction on an
institutional fund under this part unless the Attorney General 1s a
party to the proceedings. If the court finds that the restriction is
chsolete or impracticable, it may by order release the restriction in
whole or in part. A release under this subdivision may neot change an
endowment fund to a fund that is not an endowment fund.

{c) A release under this section may not allow a fund to be used
for purposes other than the educational, religious, charitable, or
other eleemosynary purposes of the institution affected.

{d) This section does not limit the application cof the doctrine of

cy pres,
Comment., Section 18507 restates former Education Code Section
94607 without substantive change. In the 8second sentence of

subdivision (b), the phrase "release a restriction on" has been
substituted for the phrase "modify any use of" in former Education Code
Section 94607(b).

Note. The question of whether this section should continue the
"obsolete or impracticable” standard is discussed at length in
Memorandum 89-13. The staff would continue this section as sei out.

§ 18508, Status of governing bosards
18508. Rothing in this part alters the status of governing

boards, or the duties and liabilities of directors, under other laws of

this state.

Comment. Section 18508 continues former Education Code Section
94610 without change, except for the language relating to duties and
liabilities of directors which is new. The purpose of this new
provision is to make clear that the duties and liabilities of directors
of incorperated institutions are governed by the relevant statute and
not by this part. See, e.g., Corp. Code §§ 5231-5231.5 {directors of
nonprofit public benefit corporations), 7231-7231.5 {directors of
nonprofit mutual benefit corporations), 9240-9241 (directors of
nonprefit religious corporations).

-10-
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COMMERTS TO REPEALED SECTIONS

Education Code 4 repealed Short title
Comment , Former Section 94600 1s continued in Probate GCode

Section 18500 without change. The Uniform Management of Institutional
Funds Act has been moved from the Education Code since it has been
expanded to apply to religiocus, charitable, and other eleemosynary
institutions.

Bducation Code 4601 {repealed Definiti

Comment, Former Section 94601 1s restated in Probate Code Section
18501 without substantive change, except that the definition of
"institution" in subdivision (a) has been substantially expanded in the
new provision, Additional technical changes have been made. See Prob.
Code § 18501 and the Comment thereto.

Education Code 4602 (repealed enditure of asset pet
appreciation for current use
Comment, The first sentences of former Section 94602 is restated
in Probate Code Section 18502 without substantive change. The second
sentence 1s omitted as obsolete. See the Comment to Prob. Code
§ 18502. The third sentence is continued in the second sentence of
Probate Code Section 18502 without change.

Education Code § 94603 (repealed). Construction of gift ipstrument

Comment. Former Section %4603 1la restated in Probate Code Section
18503 without substantive change. See the Comment to Prob. Code
§ 18503,

Education Code § 94604 (repealed), Authority of board to invest and
reinvest
Comment , Former Section 94604 is continuved i1in Probate Code
Section 18504 without change, except that the comma following the word
"agsgoclations" in subdivision (a) is omitted.

Education Code § 94605 {repealed), Delegation of suthority
Comment . Former Section 94605 1s continued in Probate Code

Section 18505 without change.

Education Code 4 repealed Standard of care

Comment., Former Section 94606 1s restated in Probate Code Section
18506 without substantive change. See the Comment to Precb. Ceode
§ 18506.

Education Code § 94607 (repealed)., Release of restriction in gift
instruments
Comment, Former Section 94607 is restated in Probate Code Section
18507 without substantive change,. See the Comment to Prob. Code

§ 18507.

Education Code 4 repealed). Severabilit
Gomment . Former Section 94608 is omitted because it 1is

unnecessary. See Prob. Code § 11 (severability).

-11-
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Education Code 46 repealed Application construction
Comment ., Former Section 94609 is omitted ©because it 1is

unnecessary. See Prob. Code § 2(b) (interpretation of uniform acts).

Education Code 9461 repealed Status of governi boards

Comment Former Section 94610 is restated in Probate Code Section
18508 without substantive change. See the Comment to Prob. Code
§ 18507.
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