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Memorandum 88-75

Subject: Study L-1060 — Multiple-Party Accounts {Estate of Propst)

Background on Previous Recommendations

The Commissicn submitted a recommendation on this subjeet in
1982, See Recommendation Relating to Nonprobate Transfers, 16 Cal. L.
Revision Comm'n Reports 129 (1982).

A separate bill (AB 53) was introduced in 1983 to effectuate this
recommendation, The bill as introduced applied to all types of
financial institutions. The bill was amended to limit its application
s¢ that it applied only to credit unions and industrial loan
companies. This amendment was made at the request of the banks which
were concerned that the billl might create administrative problems for
them. The bill became law with 1ts application limited to credit
unions and industrial loan companies,

A letter dated April 27, 1983, from Charles Collier to Peter
Jensen, Leglslative Representative of the State Bar of Califormnia,
states:

The Estate Planning, Trust and Probate Law Section
supported AB 53 as introduced. The amendments to that bill
on March 22, 1983, limited its applicability te credit unioms
and industrial loan companies with multiple party accounts.
It no longer would apply to banks, savings and loan
associations or other type of financial institution.

Because of its very limited scope, the Executive

Committee has voted to withdraw its support of this bili. As

amended on March 22, it would simply add confusion because of

the different sets of rules applicable to accounts held in

credit unions or industrial loan companies.

Az a result of a discussion with Charles Collier, 1t was agreed
that, although the State Bar Section no longer supported the bill, the
Section would mnot actively oppose the bill., As a resqlt of this
compromlse, the bill passed the Legislature with the strong support of
the credit unions and industrial loan companies and was signed by the

Governor.




The banks have made a further study of the law as enacted and no
longer coppose extending the law te banks. The Estate Planning, Trust
and Probate Law Section has recently reviewed a staff draft of a
recommendation to extend the law to banks and =savings and loan
asgociations and opposed the draft, apparently on the mistaken
assumption that the Section previocusly had opposed the concept of the
law. The staff has revised the previous draft of the recommendation in
an effort to take care of the problems the Executive Committee had with
the prior draft.

The Propst Case
In Estate of Propst, 201 Cal. App. 3d 512 (May 1988), the court

held that a joint tenant of a bank account could not sever the jeoint
tenancy without the consent of the other joint tenant., A copy of the
opinicen in this case is attached, The court reheard the case and
refiled its original opinion. The staff is advised that the Supreme
Court refused to review the decision but ordered that the opinion not
be published in the official reports.

In the Propst case, the decedent was survived by his wife and a
daughter from a previous marriage. Shortly before his death, decedent
executed a will leaving his entire estate to the daughter, In
addition, he removed funds from a joint bank account and allegedly used
the proceeds to purchase cashler's checks payable to himself. He also
endorsed an apparent joint tenancy certificate of deposit in favor of
his attorney as trustee.

The surviving wife claimed that the cashier's checks and
certificate of deposit passed to her as surviving joint tenant., The
trial court ruled in favor of the wife. The appellate court affirmed
with respect to the certificate of depeosit, but remanded the case to
the trial court to determine whether the cashier's checks were in fact
purchased with joint tenancy funds. If so, the wife will be entitled
to the checks.

The primary issue on appeal was whether a joint tenant may
unilaterally sever a Joint tenancy in a bank account. Based on a line
of appellate court cases, the court ruled that there cannot be a

unilateral severance. The court noted that joint tenancies in real



property can be unilaterally severed. Additionally, the court states
in substance that this problem does not exlst under the Multiple-Party
Accounts Law, since that law permits unilateral severance and provides
that the parties retain their interest in the funds on deposit in
accordance with their contribution to the aceount. But, as the court
notes, the Multiple-Party Accounts Law applies only to credit unions

and industrial loan companies and not to bank accounts generally.

Drgent Need for Clarification of Law

The Propst case has made practitioners aware of the rule created
by a line of appellate cases that hold that a right of survivorship in
a joint bank account can be terminated only with the consent of all the
parties to the account., There 1s concern that this rule creates
undesirable results in family law cases and in probate cases. Not only
iz there a need to have the ability to terminate the rights of
survivorship during the lifetime of the jolnt tenants but also there is
uncertainty as to the ownership interests in the jolnt account during

the lifetimes of the jolnt tenants,

Staff Suggested Approach to Clarification of Law
Fortunately, legislation already exists that deals with the

problem of termination of rights of survival on joint accounts and the
incidental problems in connection therewith, including rights of the
owners of joint accounts when the joint account is terminated. This
legislation——the Multiple-Party Accounts Law--does not, however, apply
to banks and savings and loan association accounts,

The Multiple-Party Account Law contalins provisions designed to
deal adequately with the problem presented by the decision:

{1) The Multiple-Party Accoggté Law permits unllateral severance

of rights of survival by a party having a present right of withdrawal.
Section 5303 (pages 29-31 of the draft tentative recommendation

attached} provides that the right of survivorship is determined by the
form of the account "at the death of a party.™ The section states the
methods by which the terms of the account can be changed, including
clesing the account and reopening it under different terms. The staff
would add a new subdivision to this section to provide specifically
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that the terms of the account that can be so0 changed include
eliminating or adding rights of survivorship and that rights of
survivership can be eliminated by withdrawing the funds from the
account and closing the account. This would not be a gsubstantive
change in the Multiple-Party Accounts Law, but in wview of the recent
decision it may be a desirable addition.

{2} The Multiple-Party Accounts Law pregserves the ownership rights
to the funds in the account notwithstand that the rights of survival

are terminated by one of the parties to the account., If the funds are
withdrawn and the account closed or the terma of the account are
changed to eliminate the right of survivorship, what are the ownership
rightas (during lifetime and upon death of a party) to the funds in the
account or the withdrawn funds? The existing rule is that the parties

to a joint bank account own the funds in the account egqually. This is

true even if the deposit was the property of only one of the parties to
the account. This equal ownership can be rebutted by establishing that
the joint bank account containing the funds of one party was created
for convenience only; and, 1f married persons establish a Joint
account, it may be possible to persuade the court that they really
intended the funds to remain community property rather than to become
true joint tenancy property.

The Multiple-Party Accounts Law contains clear and reasonable
rules governing ownership during the lifetime of the parties to a joint
account. During lifetime, each party's share of the funds in the
account is determined by his or her net contributions teo the account,
and absent proof of a different share, the parties are presumed to own
equal shares. VWhen married persons have deposited funds in a joint
account, the funds are presumed to be their community property unless
it is shown that the scurce of the funds was not community property.
These rules will apply should one party terminate the rights of
survivorship by withdrawing the funds from the joint account.

Dealing With the Problem of Language of Forma
The primary problem that concerned the State Bar Committee when

this matter was earller considered was that confusion might result

because there was nothing in the draft concerning the language that



would create the relationship of joint account. To deal with this
concern, the staff proposes to add a new section to the Multiple-Party
Accounts Law. Section 5203 (page 24 of the attached draft) contains
form language that creates a joint account or a P.0.D. acecount. In
addition, a joint account or P.0.D. account can be created by any other
language that establishes substantially the same relatlonship between
the parties, For example, joint account with the right of survivership
would be established for the purposes of the statute by use of the
language "John DeMoully and Mary DeMoully, as joint tenants with the
right of survivorship." The new section should clarify the question of
form language that may be used under the new statute, The staff draft
also provides for an optional form for a power of attorney for accounts
in financial institutions, This may encourage use of a povwer of

attorney for a convenience account in place of a joint account.

Staff Recommendation

The banks no longer oppose extending the Multiple-Party Accounts
Law to banks., More than half the states have enacted substantially
gsimilar statutes. Extending the statute to all financial institutions
would result in one uniform body of law, would deal with the problem
created by the recent case, and would permit elimination of duplicative
and inconsistent language in various statutes.

Most of the attached draft contains technical and clarifying
revisions of the Multiple-Party Accounts Law. The only significant
substantive change is to extend the coverage of the statute to banks
and savings and lcan assoclations. With resgpect to those financilal
institutions, the draft would make clear that the right of survivorship
can be terminated by a party having the unilateral right of withdrawal
from the account without the consent of the other party (absent a
separate enforceable agreement not to terminate the right of
survivorship).

The staff believes that legislation 1s urgently needed to deal
with the problem of severing joint tenancy bank accounts. The attached
draft would do this. We recommend that the Commission consider the
draft with a view to submitting a recommendation to the 1989

legislative session.



Personal Property Generally
The staff alsco recommends that the Commission give consideration

te the matter of termination of rights of survivership in personal
property generally. It may be difficult to draft a statute covering
all other types of personal property, since we have no existing statute
that deals with personal property generally. The staff can prepare a
memerandum concerning the extent to which a problem exists for other
types of personal property and, if a problem exists, what approaches
might be taken to deal with severance of joint tenancies in these cther

types of personal property.

Application of Statute to Existing Accounts
One question to be considered by the Commission 1s whether it

would be constitutional te glve a party to an existing account the
right to unilaterally eliminate the survivorship right of another party

to a joint account.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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TENTATIVE RECOMMENDATION RELATIRG TO MULTIPLE—_PARTY ACCOUNTS

Introduction

The California Multiple-Party Accounts Law (CAM-PAL) was enacted
in 1983.1 CAM-PAL improved and clarified the law governing rights
between parties to 2 multiple-party accountZ and protects the
financial institution from liability when it makes payment according to
the terms of the account.3 CAM-PAL enacted the substance of Part 1 of
Article VI of the Uniform Probate Code.% At least 26 states have

1. Prob. Code §§ 5100-5407, enacted by 1983 Cal. Stat. ch. 92.

2. Prob. Code §§ 5301-5306. The statute recognizes three types of
multiple-party accounts:

{1) The joint account. This is an account payable on request to
one or more of two or more parties.

{2) The P.0.D. account. This is an account payable on request {i)
to one person during lifetime and on the death of that person to one or
 more P,0.D. payees or (ii} to one or more persons during their
lifetimes and on the death of all of them to one or more P.0.D. payees.

{(3) The Totten trust account. This is an account in the name of
one or more persons as trustee for one or more beneficiaries where (i)
the relationship is established by the form of the account and the
deposit agreement with the financial institution and (ii) there is no
subject of the trust other than the sums on deposit in the account.

3. Prob. Code §§ 5401-5407.

4, Uniform Probate Code §§ 6-101 te¢ 6-113 (1982), The California
statute omits Section 6-107 of the Uniform Probate Code (rights of
creditors) and adds a new provision (Prob. Code § 5305) creating a
community property presumption when community property is deposited by
married persons. Although the Commission believes that the rule stated
in UPC Section 6-107 1s a desirable one, the section is not included in
this recommendation. The Commission is giving further study to
creditors’ rights against nonprobate assets of the decedent, how
1liability for debts may be allocated fairly among such assets, and what
the procedure should be for creditors to reach them.



enacted legislation drawn from this article of the Uniform Probkate
Code.5 _

CAM-PAL was enacted upon recommendation of the California Law
Revision Commission.® The bill that proposed CAM-PAL would have
applied the statute to multiple-party accounts in all California
financial institutions. But the bill was amended to make the statute
apply only to credit unions and industrial loan companies.7

A 1988 California court of appeal decision demonstrated the need

to include banks and savings and loan asscciations under CAM-PAL. In

5. Alaska Stat. §§ 13.31.005 to 13.31.070 (1985); Ariz. Rev. S8tat.
Ann, §5 14-6101 to 14-6201 (1975); Cal. Prob. Code §§ 5100 to 5407
{West Supp. 1987); Colo. Rev, Stat. §§ 15-15-101 to 15-15-201 (1974 &
Supp. 1986); Ga. Code Ann. §§ 7-1-810 to 7-1-821 (1982); Hawaiil Rev.
Stat. §§ 560:6-101 to 560:6-113 (1985); Idaho Code §§ 15-6-101 to
15-6-201 (1979); Ind. Code Ann. §§ 32-4-1.5-1 to 32-4-1.5-14 (West
1979); Ky. Rev. Stat. §§ 391.300 tc 391,360 (1978); Me, Rev, Stat. tit.
18-4A, §§ 6-101 to 6-201 (1981); Mich. Stat. Aann, §§ 23.510{1) to
23.510(14) {(1983) (limited to credit wunions); Minn. Stat. Ann,
§§ 528.01 to 528.14 (West 1975 & Supp. 1987); Neb. Rev, Stat.
§§ 30-2701 to 30-2714 (1985); Nev. Rev. Stat. §§ 678.570-678.650 (19--)
(limited to credit unions); N.J. 3Stat. Ann. §§ 17:16I-1 to 17:16I-17
{(West 1984 & Supp. 1987); N.M, Stat. Ann. §§ 45-6-101 to 45-6-201
{(1978); H.D. Gent. Code §§% 30.1-31-01 to 30.1-31-14 (1976 & Supp.
1987); Or. Rev. Stat. §§ 708.600 to 708.656 {1985); 20 Pa., Cons. Stat.
Ann., tit. 20, §§ 6301 to 6306 (Purdon Supp. 1987); 5.C. Code Ann. §§
62-6-101 to 62-6-201 (Law. Co-op. 1987); S5.D. Codified Laws Ann.
§§ 30-23-43 to 30-23-55 {(Supp. 1987); Tex. Prob. Code Ann. §§ 436 to
450 (Vernon 1980 & Supp. 1987); Utah Code Ann. §§ 75-6-101 to 75-6-201
(1978 & Supp. 1987); Va. Code §§ 6.1-125.1 to 6.1-125.14 (1983 & Supp.
1987); Wash. Rev. Code Ann. §§ 30.22.010-30.22-900 (19--); Wis. Stat.
Ann, §§ 705.01 to 705.08 (West 1981 & Supp. 1987). Two of these
gstategs--South Carolina and South Dakota—-enacted their statutes after
the California Multiple-Party Accounts Law was enacted in 1983.

6. See Recommendation Relating tc Nonprobate Transfers, 16 Czal. L.
Revision Comm'n Reports 129 (1982). An earlier study of the Uniform
Probate Code by the State Bar of California reached the following
conclusion: "The provisions of Part 1 of Artlcle VI clarifying the
rights and obligations of the financial institution and depositors in
multiple-party accounts have considerable merit, and their addition to
Califernia's present statutory scheme would he beneficial." State Bar
of California, The Uniform Probate Code: Analysis and Critique 188-89
(1973).

7. See Prob. Gode § 5101(c).



Estate of Propst,8 the court held that one Jjoint tenant could not
sever a joint tenancy bank account without the consent of the other
joint tenant., The court held that property purchased with funds
withdrawn from the joint tenancy bank account was subject to the
survivorship rights of the nonconsenting joint tenant.? The Propst
decision followed a line of previously decided cases. 10

Family law practitioners are concerned about the limitation on the

ability of one spouse to eliminate survivorship rights in a joint

8. 201 Gal. App. 3d 512, _ Cal. Rptr. ___ (May 1988)., The court
granted a rehearing in this case (6-20-88) and refiled the same opinion
after rehearing. Review by the California Supreme Court was denied,
and the Supreme Court directed that the appellate court opinion not be
published in the offieial reports.

9. ©BSee Cordasco v. Scalero, 203 Cal, App. 2d 95, 105, 21 Cal. Rptr.
339 (1962) ("where community personal property or any other personal
property, no matter what 1ts original form might have been, has been
changed by the parties to jeoint ownership during the jeoint lives of the
owners, the funds so changed to joint tenancy, or any property acquired
from the funds held in Joint tenancy, will remain joint tenancy in
character, unless there has been a change 1n the character of the
property by some agreement between the parties."). The court in Estate
of Propst, supra, note 8, stated that this was the rule that prevailed
in California.

10. Fish v. Security-First Rat. Bank, 31 Cal. 2d 378, 387, 189 P.2d 10
(1948} ("proceeds of joint tenancy property, in the absence of contrary
agreement, retaln the character of the property from which they are
acquired"); Estate of Drucker, 152 Cal. App. 3d 509, 512, 199 Cal. Rptr
345 (1984) (dictum); Cordasco v, Scalerc, 203 Cal. App. 2d 95, 105, 21
Cal. Rptr. 339 (1962); Estate of McCoin, 9 Cal. App. 2d 480, 50 P.24
114 (1935). See alsc Estate of Harris, 9 Cal. 2d 649, 72 P.2d 873
{1937); In re Kessler, 217 Cal. 32, 35, 17 P.2d 117 (1932); Estate of
Harris, 169 Cal. 725, 147 P. 967 (1915); Estate of Zeisel, 143 Cal.
App. 3d 516, 523-524, 192 Cal. Rptr. 25 (1983); Taylor v.
Crocker-Citizens Nat. Bank, 258 Cal. App. 2d 682, 688, 65 Cal. Rptr.
771 (1968); Doran v. Hibernia Savings & Loan Soc., 80 Cal. App. 2d 790,
795, 182 P.2d 630 (1947); Wallace v. Riley, 23 Cal. App. 2d 654, 665,
74 P.2d 807 (1937). In Bliss v. Martin, 74 Cal. App. 2d 500, 515, 169
P.2d 61 (1946), Justice Peters, dissenting, states: "I perscnally
believe that the rule in California is wrong . . . . If there is to be
a change in that rule at this late date it sghould be accomplished by
the Supreme Court and not by a lower appellate court.”

Where it 1s shown that the account is a convenience account rather
than a true Joint tenancy account, rights of survivorship are
terminated when the owner of the funds withdraws the funds from the
account &and deposits them in a new account. E.g., Patterson v,
Comastri, 3% Cal. 2d 66, 244 P.2d 902 (1952).



account held by a married couple in a bank or savings and loan
association. Where the spouses are estranged, one spouse cannot by
unilateral action terminate the rights of survivorship with respect to
funds in a joint account. As a result, after the death of one spouse,
the surviving spouse may make a claim based on the survivorship right
to funds withdrawn from a joint account by the deceased spouse or to
property the deceased spouse acquired with those funds.

In addition, in a marriage dissolution proceeding, it 1s unclear
whether the deposit of separate property funds in a joint account will
be held to be a gift of one half of the funds to the other spouse or
whether the intereats of the spouses in the funds depozited 1in the
account can be shown by tracing the funds in the account te & separate
property source,

Estate planning also is hampered by the inability of one party to
a Jjoint account in a bank or savings and loan assoclation to eliminate
survivership rights by either changing the terms of the account or
withdrawing funds from the account , 11 Moreover, if a joint tenant
cannot eliminate the right of survivorship by withdrawing the funds
from the joint account, the likelihood of litigation is increased for
that joint tenant will attempt to defeat the right of survivorship by
seeking to establish that the account was not a true joint tenancy
account.12

For these Teasons, practitioners generally agree that remedial
legislation 1s urgently needed (1) te permit a joint tenant having a
present right of withdrawal to eliminate survivorship rights In a jeint
tenancy bank account without the consent of the other joint tenants and

{(2) to clarify the ownership of funds deposited in a joint bank account.

11. See IX CEB Estate Planning and California Probate Reporter 146
(1988).

12. If the account is a convenlence account rather than a true joint
tenancy account, rights of survivorship can be terminated by
withdrawing the funds from the account and depositing them in another
account in the name of the owner of the funds. E.g., Patterson v,
Comastri, 39 Cal. 2d 66, 244 P.2d 902 (1952).



Extension of CAM-PAL to all banks and savings and loan
associations would provide the appropriate rules governing these
matters. Under CAM-PAL, the right of survivorship can be terminated by
the unilateral act of a party having a present right of withdrawal from
the account,l3 In addition, the source of the funds deposited is
taken into account in determining the interests in funds deposited in
or withdrawn from a jeint account , 14

Banks and savings and loan associations asked to be excluded from
CAM-PAL in 1983 because they were concerned about possible uncertainty
in applying the new law.1° The Commission has reviewed the experlence
under CAM-PAL since its enactment in 1983, The credit unions are
satisfied with the statute.l® It serves credit union members well by
offering several types of accounts that serve particular savings or
transaction needs.l? At the same time, the statute gives the credit
union substantial protection when 1t transacts business with members
who are parties to a multiple-party account.l® The credit unions have

had no difficulty in implementing the statute or in operating under it.

13. TUnder CAM-PAL, rights of survivorship are determined by the form
of the account at the death of a party, and a Jjoint tenant with a
present right of withdrawal can change the terms cof the account to
eliminate rights of survival. Prob. Code § 5303.

14, BSee Prob. Code § 5301{a). See also Prob. Code § 5305.

15. CAM-PAL applies only to credit unions and industrial loan
companies; it does not apply to banks and savings and loan
associations, See Prob. Code § 5101(ec) {defining “financial
institution"}.

16. Letter from Larry J. Cox, Director of Governmental Relations,
California Credit Union League, to John H. DeMoully (Dec. 26, 1985) (on
file in office of Law Revision Commission).

17. The California Multiple-Parties Account Law gives the financial
institution a greater ability to provide the appropriate form of
account for the parties to a multiple-party account. See letter from
Larry J. Cox, Director of Governmental Relations, California Credit
Union League, to John H. DeMoully (Dec. 26, 1985) (on flle In office of
Law Revision Commission).

18. See Prob. Code §§ 5401-5407.



The Commission recommends that the California Multiple-Party
Accounts Law be broadened to include banks and savings and loan
associations. This will provide a carefully drafted solution to the
problem revealed by the Props:t case. It will make uniform the 1law
governing rights between parties to multiple-party accounts, whether
the account is held by a bank, savings and loan association, credit
union, or industrial loan company. Broadening CAM-PAL to include banks
and savings and loan associations would not create operational problems
for these financial institutions; the CAM-PAL provisions governing
rights of the parties to the account are relevant only to controversies
between the parties and their creditors and other successors, and these
provisions have no bearing on the duties of the financial
institution.l® Extending the CAM-PAL to banks and savings and loan
associations will give them the same protection against 1iability that

credit unions and industrial loan companies now have.20

Right of Survivorship
Under present law applicable to banks and savings and 1loan

associations, the right of survivorship in a Jjoint tenancy account
cannot be terminated without the consent of the other joint tenants,
and property purchased with funds withdrawn from the joint tenancy

account remains subject to the survivorship rights of the nonconsenting

19. Prob. Code § 5201. Section 5201 provides:

5201. <{a) The provisions of Chapter 3 {commencing with Section
5301) concerning beneficial ownership as between parties, or as
between parties and P.0.D. payees or beneficiaries of
multiple-party accounts, are relevant only to controversies
hetween these persons and their creditors and other successors,
and have no bearing on the power of withdrawal of these persons as
determined by the terms of account contracts.

{b) The provisions of Chapter 4 (commencing with Section 5401)
govern the liability of financial institutions who make payments
pursuant to that chapter.

20, See Prob. Code §§ 5401-5407.



joint tenant.2l Extending CAM-PAL to banks and savings and loan
associations would change this rule to permit a joint tenant having a
present right of withdrawal to eliminate survivorship rights in a joint
tenancy account without the consent of the other joint tenants. 1In
addition, this extension would make applicable the provisions of
CAM-PAL that govern the rights during lifetime to funds deposited in
and withdrawn from a joint account,22

CAM-PAL, also strengthens the right of survivorship by requiring
clear and convincing evidence of a contrary intent,23 and by providing
that survivorship cannot be changed or defeated by a party's will, 24
Most people who use a Jjoint account or Totten trust account want the
survivor or survivors to have all balances remaining at death.25
CAM-PAL gives effect to this intent and minimizes the 1likelihood that
litigation will be brought to defeat the right of survivorship.

Rights During Lifetime

Present law applicable to banks and savings and loan associations
presumes that funds in a jeint account belong equally to the parties
during their lifetimes, without regard to how much each contributed to
the account.26 But a person who deposits funds in a multiple-party

account normally does not intend tc make an irrevocahle present gift of

21, See supra note 10,
22, See Prob. Code §§ 5301, 5305.

23. Prob. Code § 5302. Under existing law applicable teo bank and
gavings and loan assocliation accounts, it is a difficult burden to
overcome the presumption of survivorship intent. 8See, e.g., In re
Marriage of Mahone, 123 Cal, App. 3d 17, 176 Cal. Rptr. 274 (1981);
Sims, Consequences of Depositing Separate Property in Joint Bank
Accounts, 54 GCal, St. B.J. 452 (1979).

24, Prob. Code § 5302(e).

25. TUniform Probate Code § 6-104 comment; Griffith, Community Property
in Joint Tenancy Form, 14 Stan. L. Rev., 87, 90, 95, 108 (1961).

26. See Wallace v. Riley, 23 Cal. App. 2d 654, 664, 74 P.2d 807 (1937).



any part of the funds deposited,2? and many people believe that
depositing funds in a joint account in a bank or savings and loan
association has no effect on ownership of the funds until death.28

The California Multiple-Party Accounts Law conforms to the common
understanding of depositors by presuming that funds in a joint account
belong to the parties during lifetime in proportion to their net
contributions.29 This rule is consistent with the federal gift tax
rule that no completed gift occurs when the account is opened; instead
the gift cccurs when the nondepositing party withdraws funds from the

account.30

Agency Accounts

All too frequently, an uninformed person will select a Joint
tenancy account as a convenience account, The person will depesit his
or her funds in the account and make a friend or relative a joint
tenant so that the friend or relative will be able to make withdrawals
from the account for the use or benefit of the person making the
deposit. A well advised person will open an account in his or her own
name and give the friend or relative a power of attorney to make
withdrawals from the account, This aveids giving the attorney-in-fact
{agent) an apparent ownership right to the funds in the account, but
permits the agent to make any necessary transactions with respect to
the account, To encourage use of an agency account where appropriate,

the proposed legislation adds to CAM-PAL a provision for a specizal

27. Uniform Probate Code § 6-103 comment.

28. State Bar of California, The Uniform Probate Code: Analysis and
Critique 184-85 (1973). See generally Griffith, Community Property in
Joint Tenancy Form, 14 Stan., L. Rev., 87 (1961).

29, Prob. Code § 5301(a). The presumption may be overcome by clear
and convincing evidence that the parties had some other intention. I1d.

30. Treas. Reg. § 25.2511-1 (1958).



power of attorney for account transactions.3l This provision will not
affect or limit the use of other powers of attorney in connection with

accounts in financial institutions.

Tenancy in Common Accounts

Under existing law, 1f & Jjoint account was established as a
"tenancy in common™ account before the operative date of the California
Multiple-Party Accounts Law, no right of survivorship arises from the
terms of the account or under the provisions of the law.32 This is
consistent with common law, under which a tenancy in common did not
include a right of survivorship,33

However, 1f a tenancy in common account 1is established after the
operative date of the California Multiple-Party Accounts Law,34 it is
subject to the rule that a joint account carries with it a right of

survivoership unless there 1s clear and convincing evidence of a

31, Other states have added a similar provision to their version of
this portion of the Uniform Probate Code. E.g., Minn. Stat. Ann. §
528.16 (West 1975 & Supp. 1987); Or. Rev. Stat. § 708.661 (1985); Utszh
Code Ann. § 75-6-115 (1978 & Supp. 1987); Wash. Rev. Code Ann. §
30.22,170 (19--); Wis, Stat., Ann. § 705.05 (West 1981 & Supp. 1987),

32. Prob., Code § 5306.

33. Cf. 4 B. Witkin, Summary of California Law Real Property § 262, at
463-64 {9th ed. 1987) {(real property)}.

34. The standard account card form used by credit unions under the
California Multiple-Party Accounts Law does not use the technical
"tenancy in common™ language. Instead the standard form iIndicates
whether the depositor wants an account "“[w]ith right of survivorship
(all shares shall pass to the surviving parties on the account)," or
that "[u]lpon the death of a party, that party's interest shall be pald
to his/her designated beneficlary." Since there 1s no need to use
"tenancy in common" language under the California Multiple-Party
Accounts Law, the banks and savings and loan assoclations may follow
the sound credit union practice of using clear, lay language to dispose
of account funds at death. If so, the "tenancy in common" acecount will
become a relic of history. The propogsed law does mnot, however,
preclude a bank or savings and loan association from continuing to
offer “"tenancy in common" accounts, so there may be tenancy in common
accounts established after the proposed law goes inte effect.



different intention.35 It 1is not clear whether establishment of the
account as a tenancy in common account is clear and convincing evidence
of an intention not to have survivorship.

The Commission recommends that tenancy 1in common accounts be
treated as nonsurvivorship accounts, whether established before or
after the operative date of the California Multiple-Party Accounts Law
{July 1, 1984), unless the terms of the account or deposit agreement
expressly provide for survivership. Thus, the decedent's share of the
account will be pald into the decedent’s estate to be administered with
the decedent's other property. This is probably consistent with what

most depositors intend when they establish a tenancy in common account.

Community Property

Married persons may deposit community fundg in a Joint account,
Totten trust account, or P.0.D, account in a financial institution.
Under existing California law, 1f the account is held by a bank or
savings and loan association, a presumption arises that the deposit of
community funds in a joint account transmutes the funds inte a true
common law joint tenancy.36 However, if the presumption is overcome,
the funds are treated as community property notwithstanding the jeint
tenancy form of the account, The result is a hybrid kind of property:

35. Prob. Code § 5302(a).
36, See Estate of McCoin, 9 Cal. App.2d 480, 50 P.24 114 (1935)

(presumption of transmutation); Schmedding v. Schmedding, 240 Cal.
App.2d 312, 49 Cal. Rptr. 523 (1966) (presumption rebuttable).
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community property in joint tenancy form.37 Litigation may be
necessary to determine whether the funds in the account are true common
law joint tenancy funds or community property in joint tenancy form.

Extending CAM-PAL to multiple-party accounts in a bank or savings
and loan assoclation would make it easier for married persons
simultaneously to have the advantages of community property and the
survivorship feature of joint tenancy property as they generally
intend, The extension would eliminate the unrealistic presumption of
transmutation that now applies to bank and savings and lean association
accounts. This presumption would be replaced with a rebuttable338
presumption that funds of married persons on deposit in an account to
which they are both parties are presumed to be their community
property, whether or not they are described in the deposit agreement as
husband and wife.

Extending CAM-PAL to accounts of married persons in banks and
savings and Jloan assoclations also would make clear that a right of

survivorship arising from the express terms of the account or by virtue

37. Griffith, Community Property in Joint Tenrancy Form, 14 Stan. L.
Rev. 87 (1961). Courts in finding property to be community property
notwithstanding 1ts ostensible joint tenancy form have reached the
following results: (1) The first spouse to die may dispose of his or
her half by will; (2) creditors of the deceased spouse may reach the
property to the same extent that they could reach any other community
property; (3) tax authorities must treat the property as community, not
joint tenancy, for all tax purposes; (4) an attempted gift or other
transfer by one spouse without consent of the other causes no severance
but may be set aside on discovery. Id. at 93-94. However, the
property does not lose all the characteristics of Jjoint tenancy since a
bona fide purchaser is protected. See id. at 94.

38. Under the California Multiple-Party Accounts Law {Prob. Code
§ 5305), the presumption may be rebutted (1) by tracing the funds from
separate property (absent an agreement expressing a clear intent to
transmute the funds to community property) or (2) by an agreement
separate from the deposit agreement which expressly provides that the
funds are not community property. If separate funds have been so
commingled with community funds that i1t is no longer possible to
segregate one from the other, the separate funds will 1lose their
separate character and be treated as community funds. See 7 B. Witkin,
Summary of California Law Community Property §§ 33-34, at 5126-28 (8th
ed. 1974).
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of the statute cannot be changed by will,39 Existing law applicable
to banks and savings and lecan asscciations permits one spouse to
dispose by will of half of the community property funds on deposit,
thereby defeating the right of the other spouse to take the funds by
survivorship.40 CAM-PAL protects the right of the survivor by
providing that survivorship rights cannot be changed or defeated by
wiil, 4l Adopting this rule for accounts held by banks and savings and
loan assoclations will conform to the intent of most married persons:
Married persons who deposit commmity funds In a survivership account,
whether a joint, P.0.D., or Tottem trust account, generally want to
keep the benefits of community property during their lifetimes and to
pass the funds at death to the survivor with a minimum of delay and
expense.*2

The Commission alse recommends that it be made clear that an
agreement between the spouses that funds on deposit traceable to
separate property are Iinstead community property must be in writing.

This is consistent with the requirement that an agreement that the

39, This provision--Prob, Code § 5305(c)——1is consistent with the
general rule under the California Multiple-Party Accounts Law that,
although changes may be made in the deposit agreement during the
lifetime of the depositors, the right of survivorship cannot be changed
by will. Prob. Code § 5302(e)}.

40, Under present law applicable to banks and savings and loan
asgoclations, the right of survivorship in a Jjoint account or Totten
trust account may be overcome by evidence that the depositor intended
some other disposition of the funds. Supra ncete 22, Under the law
applicable to banks and savings and loan associations, if it is shown
that the funds on deposit are community property despite the joint,
Totten trust, or P.0.D, form of the account, each spouse may dispose of
his or her half by will. 8See Probh: Code § 6101{b); Brucks v. Home
Federal Savings & Loan Ass'n, 36 Cal. 2d 845, 852-53, 228 P.2d 545
(1951) {testamentary plan wholly inconsistent with terms of Totten
trust revokes the trust).

41, Prob, Code § 5305(c).

42, See Griffith, Community Property Iin Joint Tenancy Form, 14 Stan.
L. Rev. 87, 90, 95, 108 {(1961).
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funds are not community property must be in writing,43 and with the

general requirement that transmutation agreements must be in writing.44

Payments to Minors

On death of a trustee of a Totten trust account, a bank may pay
account funds directly to a minor beneficiary.45 CAM-PAL does not
permit payment directly to a minor beneficlary; it requires that
payment be made to the minor's parent or guardian or be deposited in a
court-controlled account.4® The law will be improved by making the
CAM-PAL rule applicable to banks.?? That rule is the better rule and
one that is consistent with general Califernia law concerning payment

to a minor.48

Transitional Provision

S0 that the extension of CAM-PAL will 1impose no significant
financial burden on banks and savings and lcan assoclations, the
proposed legislation includes a transitional provision that makes clear
that a financial institution has no duty to inform depositors and
others of the enactment of the proposed legislation, A similar
provision was included in CAM-PAL when it was enacted in 1983,49

43, Prob. Code § 5305.

44. Civ. Code § 5110.730.

45. TFin. Code § 853.

46. Prob. Code § 5407.

47. The recommended legislation also reviges the California
Multiple-Party Accounts Law to authorize payment to a custodian
pursuant to the California Uniform Transfers to Minors Act (Prob. Code
§§ 3900-3925).

48. See Prob. Code §§ 3400-3413.

49. 1983 Cal. Stat. ch. 92, § 6.
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jae72
08/16/88
PROPOSED LEGISLATION

BEVISION OF THE CALIFORNIA MULTIPLE-PARTY ACCOUNTS LAW

Probate Cocde 100 {article head added
SEC. . An article heading is added immediately preceding
Section 5100 of the Probate Code, to read:
Article 1. Short Title

Probate Code 101 (repealed Definitions
SEC. . Section 5101 of the Probate Code is repealed.
E10i~——In-this-party-unless—the-eontent—otherwiae—requirest
fay—Tthecount'l-means——a—-contract-—-of-—depesit—ef—-faimde--between—a
depositer—and—-afinanetal-institution,-and-ineludes-a—cheeking-aceounty
savinge—aceount;—certificete-of-depositr-share—aceount,—and-other-like

arraRgements
£b)—rRenefied aryt-meann--a-persen-naned—in- o -trust-aeeount——as—one
fer-whon-a-party-te—the-aceount-ig-named-an-trustees
{e)-"Fipeneial-inatitutiont-meanss
£1)—Any--organigation —authorised —to—do-—business—under-state--or
federal-laws-relating-to-eredit-unions~
£23—dny-dndustrial--loan-company-ag—defined-in-Secotion-18003-of-the
Finaneial-Gede~
£d)—Jedint—aceount'--means-an-aceouht—payvable-.on--request—to—oRe—oF
more-of-Ewe-or-gpere-parties-whether-er-not-mention—is--made-of-any-—right
ef-purvivorship~
fey—A-tmultiple—party-eecountt-is-any—of-—the-following--typeo—of
aecount+———-Lb)r-a-Joint-aeesunt r—{2j——o—EB+B+Br-aoeount,—or—{3)--a-trust
aecpunt-—It-deeca-pot—ineludes——{1}-acecunte—esteblished-for-deposit—of
funde--of——a——parthrershipy—-joint——venturey——or——other—-asneeiation——for
businesa—purposes;——(3—aecounte-—controlled--by—one-—-oF-Hor&—-peroons—an
the--duly-authorized-—agent —oF-trustee—for-a—eorperationy-unineorperated
aseceiationy——eharitable—eor——eivie——erganigation;—-or—{3)-—a-—-regulas
£idueiary--or--trust-aeecunt—where-the—relationship--is-—-established-ether

than—by-deposit—agreement~
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££)-Het--contributiont —of—a-parey—+o-—a-Jeint--esocount-ans—of—any
given—time--is--the -sum—of-all-deposits—thereto-made-by-er—for—the-partyy
1eap—adl-withdravale--made-by—ar—for-the-partr—that-have-rot—been—paid
to—ar—applied--to--the-us e~ of—any-other—partyr-plus—a—pro-—rate—share-of
any—interest—or—dividends—included-in—-the-—eurrent-balance.——The-term
ineiudeay—in--addition,-any-preeceeds-of-deponit—life-dnsurance—added-to
the—-aeeount—by—reason—of--the-death—of—the-party-whose-net-ecnteibutien
is—-in-—guestionr——In-the-absenee—of proof—etherwise;—only-—parties-—whe
have—a—prescrt—right—of -withdrawal -shall-be-eensidered—-as-having -a-net
eontributien—and —the-net—-econtributioneof—each-of-the-parties-having-a
present—-right—ef—withdrawal-is-deemed-to-be-an—equal-ameunt~

£2)-LPareyt-means--a -person-whoy-by—the-termas—of-the-aeeounty-has—a
presert—righty subjeet—to-reguesty——to—payment——fFrop—a—-pultiple-pasty
aceotunt+——A B0 B—payee—or-beneficlary of-a—trust—account-—-o--a-parky
enly-afrer--the--secount--becones-payable—+feo--the-—payee—er--heneficiaryr-by
reasoR—of--ourvriving -the —eoriginal -payee—er—trustee——Inless-the-eontent
ethervise-requitesy—-'party-ineludes—a—guardion;—-conservator—personal
representativey—or-ansignee—ineluding-a—levying—ereditory ofa-partys
tRapeyi-alage--ineludes—a—person——tdentified -as—a—trustee—of—-an—-aceount
fer—another-whether-—or—not—-a—beneficotary —{o—nemed,—but-dt—-does-not
inelude—-any-named--benefletary—uniess—the-benefielary-hae-—-a——-present
right-ef-withdrawals

{hy-YPaymentl—-of -sumg—en—depoait—ineludes —withdrawely--payRent--on
eheek-eor—-other--directive of -a—partyy—-and--any—pledge—of-sums—-on-deposit
by—a—party-and-any-set-offy-azx—reduation—or—other—-diopoasition--of-all-or
part—of-an-aeecunt-pursuant—te—a—pledge~

£1) -1 O D ——peeeunt - e ans— a0 —aceouRt—payable -on—request——to—one
person—during—-the--person's--ltifetime-—and-on-the-peraon's-death-to-oRre~-oF
mere—P-0. D —~payees,-—or—to—-one—8r—more -persens—during-their -lifetimen
and—on-the-death—-ef-all-of-them—te—oRe-er-mere—-P+0+Pr—payeesy

£3)-1P 0= B—payeel--meannd —a-person—designated —on—a B0 D —aececunt
ag-one—-to--whom-the-account—ia—payable-on-request—after-the-death-of-one
er-mere—pergends

() ~-UProof—of-death~ineludes-an-original-er-attented-or-cortified
eopy—of-—g—death--certificate —or—record-or-report—that —ie—prima-faeie
evidenee—of —death-under—Section-10577—-of -the —Health--and—Safety-GCodey
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Seotions--1530-—+to—-1532 r—-inclusive,—ef-the -Evidenee——LGCoder—or—-anether
statute—ef-this—statexr

£13~-b--finanedal--institutdon-Lreceives-an—order-—or—notice-undes
this-part-when-it-is-reeeived-hy-the-partielar—office--ar-branch—offiee
ef-the-finaneial-institution-vwhere-the—aceount—is—earried~

{m)—"Regticatl-means—-a-preper-request—for-withdrewaly—or-a—scheek-or
arder—-for—payments5——that—ecompHes—-with--all-—eonditions-ef--the —aceount
£ineluding—-special —requirements—eoneerning —necessary-eignaturesi——and
regulatione——of ——the——finaneial——inatitutiony--but--Jd£——the——£finaneial
institutien—econditions —withdrawal——er—payment-en—advance—netiee;——for
purpenes—ef--this--part-the-requess—feor-withdrawal--or-payment-is-treated
ag-imnediately-effeetive—and--o-netiee—-ef-intent—to-withdrawis-treated
as-a—request—for-withdrawal~

£ay-lsums-—on—depesit!-means—the—balance —payable--—on—a—-multiple-
party-—aeesunt~-—ineluding-—-interesty—-dividendoy——and——in——addition--—any
depogit-life--incurance -proceeds-—added -to—the—acoount——by—reason—of-the
death-of-a—party~

£o3—Frust— 2 means-—an—aeeount——in—the—name-—of ~one--0r-more
parties—as--trustee—for-one—or—more-berefielaries-where-the-relationship
ip—eatabi-ished- by -the——£form-of-the-—seeount—and——-the—deposit—agreement
with—-the —finanedal--instltutieon—and--there-is-no--subject—of—the-trust
ether—than-the-sums—on—-depeoit--in-the-aeeount+——In-a-trust-aeecuntr-it
is—not-essential—that—payvment —to—-the benefieiary—be-mentioned-in-the
depoesit—agreement.———The-depeosit—apgrecnment —shall —indieate—the -eurrent
adérean—--of—any—-bepeficiary—A-trust—aceount—does-net—inelude--{1)—-a
regular—trust—aeeount—under—a-testamentary—truet-—er—a-trust—agreement
that-has—-eignificence-apart-from—the—aceount—or—{2)-a—fidueiary-aceount
arising-from-a—£fidueiary-relation-sueh-as—-attorrey—-elienty

{py—ithdrawal'--ineludes—poyrent —to—a—third—persenpursuant—te
eheek-or—-other-dircetive—of-a-partyr

Comment. . The introductory portion of former Section 5101 is
restated without substantive change in Section 5120 (application of
definitions), Subdivision (a) is restated without substantive change
in Section 5122 ("account"™ defined). Subdivision (b) is restated in
Section 5126 ("beneficiary" defined) without substantive change.

Subdivision (c) is superseded by Section 5128. Subdivision (c)
defined "financial institution" to mean a credit uniom or industrial
loan company. Under new Sectlon 5128, "financial institution" also
includes a bank, savings and loan association, andé other 1like
organization. See the Comment to Section 5128.
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Subdivision (d) 1s continued without change in Section 5130. The
first sentence of subdivision (e) is restated in Section 5132 without
substantive change. The second sentence of subdivision (e) is restated
without substantive change 1n subdivision <(b) of Section 5122,
Subdivision (f) is restated 1n Section 5134 without substantive
change. Subdivision (g} 18 restated in Section 5136 without
substantive change. Subdivigion (h) 1s restated in Section 5138
without substantive change. Subdivision (i) is continued without
change in Section 5140. Subdivision {j) is continued without change in
Section 5142, Subdivision (k) 1s continued without change in Section
5144. Subdivision (1) is continued without change in Section 5146.
Subdivision (m) is restated in Section 5148 without substantive
change. Subdivision (n) is restated 1n Section 5150 without
substantive change. The first, second, and fourth sentences of
subdivision (o) are continuned without substantive change in Section
5152, The substance of the third sentence of subdivision (o) {added by
1987 Cal. Stat. c¢h. 1045) is continued 1in Section 14868 of the
Financial Code. Subdivision (p) 1s restated in Section 5154 without
substantive change.

Probate Code 120-5154 (added Definiti
SEC. ___ . Article 2 (commencing with Section 5120) is added to
Chapter 1 of Part 1 of Division 5, to read:
Article 2. Definitions

§ 5120, Application of definitions

5120, TUnless the provision or context otherwise requires, the
definitions in this article govern the construction of this part.

Comment. Section 5120 restates without substantive change the
introductory portion of former Section 5101, Section 5120 1is
consistent with the introductory clause of Imiform Probate Code Section
6-101 (1982)}.

§ 5122, Account
5122. <{a) "Account" means a contract of depesit of funds between

a depositor and a financial institutien, and includes a checking
account, savings account, certificate of deposit, share account, and
other like arrangement.

(b} "Account" does not include:

(1) An account established for deposit of funds of a partnership,
joint venture, or other association for business purposes.

(2) An account contrelled by one or more persons azs the duly
authorized agent or trustee for a corporation, 1unincorporated

assoclation, or charitable or civic organization.
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{3) A regular fiduciary or trust account where the relationship is
established other than by deposit agreement.

Comment. Subdivision {a) of Sectlion 5122 reatates subdivision (a)
of former Section 5101 without change and is the same in substance as
subsection (1) of Section 6-101 of the Uniform Probate Code (1982).
Subdivision (b) of Section 5122 restates the second sentence of
subdivision {(e) of former Section 5101 without substantive change and
is the same In substance as the second sentence of subsection (5) of
Section 6-101 of the Uniform Probate Code (1982).

§ 5124, Agent

5124, "Agent"™ means a person who has a present right, subject to
request, to payment from the account as an attorney in fact under a
power of attorney.

Comment. Section 5124 is a new provision See Section 5204 (power
of attorney with respect to accounts at financial institutions),

Note, The new definilion of "agent” is needed because the new
statute provides for a special power of attorney with respect to
accounits in Financial institutions. See Section 5204.

126 eneficia
5126. "Beneficlary™ means a person named in a trust account as
one for whom a party to the account is named as trustee,

Comment., Section 5126 restates subdivision (b) of former Section
5101 without substantive change and is the same iIn substance as
subsection (2) of Section 6-101 of the Uniform Probate Code (1982).
See Section 5152 defining "“trust account.” The effect of the definition
of "trust account" in Section 5152 1s to give that term the meaning of
what is commonly known as a Totten trust account. As used in this
part, "trustee" means the trustee of a Totten trust account.

§ 5128, Financial institutjon
5128, "Financial inatitution” includes:

{a) A financial Institution as defined in Section 40.
{b) An industrial loan company as defined in Secticn 18003 of the
Financial Code.

Commen Section 5128 supersedes subdivision (c¢) of former
Section 5101. The term “financial institution" as defined in
subdivision {c) of former Section 5101 was limited to credit unions and
industrial loan companies. The new definition In Section 5128 applies
as well to banks, savings and loan associations, and other 1like
organizations., See Section 40 {"financial institution" defined).
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Subdivision (a) of Section 5128 is comparable to subsection (3) of
Section 6-101 of the Uniform Probate Code (1982%. Subdivision (b) of
Section 5128 contlnues a portion of subdivision (c) of former Section
5101,

Note. The change in the definition of "financial institution”™ in
Section 5128 expands the Multiple-Party Accounts Law to apply o banks
amnd savings and Ioan associations. Now it applies only to credit
unions and industrial loan companies.

The application of the Multiple-Party Accounis Law was limited to
credit wnions and indusitrial loan companies when the law was enacted in
I983. Banks and savings and loan associations were trying to
assimilate substantial changes in their regulatory statutes, and did
not want to have to cope wilth more new law. Also, the Multiple-Pariy
Accounts Law was uniried in California, and banks and savings and loan
associations were cautious about it.

Regulatory statutes applicable to banks and savings and Iloan
associations are now more settled, and credit unions and industrial
loan companies have had several years of experience under the
Multiple-Party Accounts Law without problems. Representatives of banks
recently advised the Comission that they are no longer opposed ¢o
having the Muliiple-Party Accounts lLaw apply to them.

This draft does not extend the scope of the statute to cover bank
account substitutes such as money market accounts carried by brokerage
firms and other entities not traditionally considered "finasncial
institutions.” Some of these ¢ypes of entities have advised the
Commission that they would like to be covered by the multiple-party
account statute; their general authority &o enier into contracis
governing disposition of property at death is not sufficient because
these entities need the same type of protection given Ffinancial
institutions by the wmultiple-party account statute if they make
payments pursuant to the statute. The Uniform Law Commissioners are
drafting a separate statutfe to cover these accounts and also to provide
for a transfer-on-death (or pay-on-death) provision in a security
registration.

§ 5130, Joint acecount

5130, "Joint account" mesns an account payable on regquest to one
or more of two or more parties whether or not mention is made of any
right of survivorship.

Comment., Section 5130 continues subdivision (d) of former Section
5101 without change and is the same in substance as subsection (4) of
Section 6-101 of the Uniform Probate Code (1982).

§ 5132. Multiple-party account
5132. A "multiple-party account" is any of the following types of

account:

(a) A joint account.
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{b) A P.0.D,. account,
{(c) A trust account.

Comment, Section 5132 restates the first sentence of subdivision
(e) of former Section 5101 without substantive change, and is the same
in substance as the first sentence of subsection (5) of Section 6-101
of the Uniform Probate Code (1982).

§ 5134, Ret contribution

5134. (a) "Net contribution” of a party to a joint account as of
any given time is the sum of all deposits theretoc made by or for the
party, less all withdrawals made by or for the party that have not been
paid to or applied to the use of any other party, plus a pro rata share
of any Interest or dividends earned, whether or not included in the
current balance., The term includes, in addition, any proceeds of
deposit life insurance added to the account by reason of the death of
the party whose net contribution is in question.

(b) In the absence of proof otherwlse, only parties who have a
present right of withdrawal shall be considered as having a net
contribution and the net contribution cf each of the parties having a
present right of withdrawal is deemed to be an equal amount,

Comment. Section 5134 restates subdivision (f) of former Section
5101 with the substitution of "whether or not included in the current
balance" for the former phrase "included inh the current balance."

Subdivision (a) of Section 5134 is the same in substance as
subsection (6) of Section 6-101 of the Uniform Probate Code {1982). As
may be seen from examination of the provisions of this part, ™net
contribution” as defined in Section 5134 has no applicatien to the
financlal Institution-depositor relationship. Rather, it is relevant
only to controversies that may arise between parties to a
multiple-party account.

Subdivision (b} of Seection 5134 1Is not found Iin the Uniform
Probate Code. This subdivision provides a clear rule concerning the
amount of '"net contribution™ 1n the absence of proof of a different
amount.

§ 5136, Party

5136. <{a) "Party" means a person who, by the terms of the
account, has a present right, subject to request, to payment from a
multiple-party account other than as an agent, Unless the context
otherwise requires, "party" Includes a guardian, conservator, perscnal

representative, or assignee, including a levying creditor, of a party.
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(b) A P.0.D, payee 1s a party only after the account becomes
payable to the payee by reason of surviving all persons named as
original payees,

(¢) "Party" includes a person ldentified as a trustee of a trust
account for another whether or not a beneficlary is named, but it does
not include any named beneficiary unless the beneficlary has a present
right of withdrawsl. A beneficiary of a trust account 1s a party after
the account becomes payable to the beneficiary by reason of surviving
all persons named as trustees.

Comment. Section 5136 restates subdivision (g} of former Section
5101 without substantlve change and 1s the same 1in substance as
subsection (7} of Sectlion 6-101 of the Uniform Probate Code (1982).
The phrase "other than as an agent™ 1n the first sentence of
subdivision (b) makes clear that the person named as an agent {attorney
in fact under a power of attorney) is not a "party" for the purposes of
the statute. See Section 5124 (defining "agent").

138. Payment
5138. "Payment" of sums on deposit includes all of the feollowing:
{a) A withdrawal, including payment on check or other directive of
a party.
{b) A pledge of sums on deposit.
{c) A set-off, reduction, or other disposition of all or part of
an account pursuant to a pledge,

Comment. Section 5138 continues subdivision (h) of former Section
5101 without substantive change and 1s the same in substance as
subsection (8) of Section 6-101 of the Uniform Probate Code (1982).

14 P.0.D, account
5140. "P.0.D. account"™ means any of the following:

{a) An account payable on request to one person during the
person's lifetime and on the person's death to one or more P.0.D.
payees.

{(b) An account payable on request tc one or more persons during
their lifetimes and on the death of all of them to one or more P.0.D.
payees.

Comment. Section 5140 continues subdivision (i) of former Section
5101 without gsubstantive change and is the same 1n substance as
subsection (10) of Section 6-101 of the Uniform Probate Code (1982).

-21-




§ 5142, P.0.D. pavee
514z, "P.0.D, payee" means a person designated on a P.0.D.

account as one to whom the account 1s payable on request after the
death of one or more persons.

Comment. Section 5142 continues subdivision (j) of former Section
5101 without change and is the same in substance as subsection (11) of
Section 6-101 of the Uniform Probate Code (1982).

§ 5144, Proof of death
5144. "Procof of death" includes any of the following:

(a) An original or attested or certified copy of a death
certificate.

(b)Y A record or report that is prima facie evidence of death under
Section 10577 of the Health and Safety Code, Sections 1530 to 1532,
inclusive, of the Evidence Code, or another gtatute of this state,

Comment., Section 5144 continues subdivision (k) of former Section
5101 without substantive change and is consistent with subsection (9)
of Section 6-101 of the Uniform Probate Code (1982).

§ 5146, Receives

5146, A financial institution "receives" an order or notice under
this part when it is recelved by the particular office or branch office
of the financial institution where the account is carried.

Comment. Section 5146 continues subdivision (1) of former Section
5101 without change., There is no comparable provision in the Uniform
Probate Code.

§ 5148. Reguest

5148. '"Request"™ means a proper request for withdrawal, including
a check or order for payment, that complies with all conditions of the
account (including special requirements concerning necessary
signatures) and regulations of the financial iInstitution; but, if the
financlal institution conditions withdrawal or payment on advance
notice, for purposes of this part the reguest for withdrawal or payment
is treated as immediately effective and a notice of intent to withdraw

is treated as a request for withdrawal,
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Comment., Section 5148 restates subdivision (m) of former Section
5101 without substantive change and 1is the same in substance as
subsection {12} of Section 6-101 of the Uniform Probate Code (1982).
Various signature requirements may be involved in order to meet the
withdrawal requirements of the account. A "request" involves
compliance with these requirements., A "party" is one (other than an
agent) to whom an account is presently payable without regard for whose
signature may be required for a "request."

§ 5150. Sums on deposit
5150. "Sums on deposit" means hoth of the following:

{a) The balance payahle on an account, Including Iinterest and
dividends earned, whether or not included in the current balance.

(b) Any life insurance proceeds added to the account by reason of
the death of a party.

Comment, Section 5150 continues subdivision (n) of former Section
5101 without substantive change and 1s the same in substance as
subsection (13) of Section 6-101 of the Uniform Probate Code (1982},

§ 5152, Trust account

8152, (&) "Trust account" means an account in the name of one or
more parties as trustee for one or more beneficiaries where the
relationship is established by the form of the account and the deposit
agreement with the financial institution and there is no subject of the
trust other than the sums on deposit in the account. In a trust
account, it 1is not essential that payment to the beneficiary be
mentioned in the deposit agreement.

{(b) A trust account does not include either of the following:

(1} A regular trust account under & testamentary trust or a trust
agreement that has significance apart from the account.

{2) A fiduciary account arising from a filduciary relation such as
attorney-client,

Comment., Section 5152 continues subdivision (o) of former Section
5101 without change and is the same in substance as subsectlon {1l4) of
Section 6-101 of the Uniform Probate Code (1982).

§ 5154, Withdrawal
5154, "Withdrawal” includes payment to a third person pursuant to

a check or other directive of a party or an agent.

-23-



Comment. Section 5154 continues subdivision (p) of former Section
5101 with the addition of the reference to payment to “"an agent.” See
Section 5124 (defining "agent"). See also Sectlion 5204 (power of
attorney with respect to accounts at financial institutions). Section
5154 is the same Iin substance as subsection {15) of Section 6-101 of
the Uniform Probate Code (1982), except that the UPC provision does not
include the reference to payment to "an agent."”

Probate Code § 5203 (added). Creation of multiple-party relationship
SEC. . Section 5203 is added to the Probate Code to read:

5203. {a) The following words contained 1in a signature card,
passbook, contract, or Iinstrument evidencing an account, or words to
the same effect, executed before, on, or after July 1, 1990, create the
following accounts:

{1) Jeint account: "This account/certificate of deposit 1is
jointly owned by the named parties. On the death of any of them,
ownership passes to the survivor(s)."”

{2y P.0.D. account with single party: "This account/certificate
of deposit is owned by the named party. Upon the death of that party,
ownership passes to the named P.0.D. pavee(s)."

{3) P.0.D. account with multiple parties: "This account is
Jointly owned by the named parties, Upon the death of any of them,
ownership passes to the survivor(s). Upon the death of all of the
parties, ownership passes to the named P.0.D, beneficlary(ies)."

{b) Use of the form language provided in this section is not
necessary to create an account that 1is governed by this part. A
contract of deposit using language that is not substantially the form
language provided 1in this section is nevertheless governed by the
provisions o¢f this part that govern that type of account if the
contract of deposit creates substantially the same relationship between
the parties as an account created using the form language provided in
this section. By way of illustration and not of limitation, (1) a
joint account has rights of survivorship as provided in this part even
though no mention is made of any right of survivorship unless there is
elear and convincing evidence of a different intent and (2) a P.0.D,
account with multiple parties may be combined with an agency account
described in Section 5204.

Comment . Section 5203 is a new provision drawn in part from
Section 705.02 of Wisconsin Statutes Annotated (Weat 1981 & Supp.
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1987). The section provides form language for multiple-party
accounts. The form language need not be used, however, and a contract
of deposit that does not use the form language is nevertheless governed
by this part 1f the contract of deposit provides for substantially the
game relationship between the parties. For eXample, an account held by
two persons as "joint tenants with right of survivorship" is treated as
a joint account wunder this part. Likewise, an account payable on
regquest to one or more of two or more parties 1s treated as a joint
account under this part even though no menticn is made of any right of
survivership. See Section 5130 {"joint account” defined). An account
treated as a Jjoint account belongs to the parties in proportion to
their net contributions and passes to the survivors unless there is
clear and convincing evidence of a different intent. See Sections 5301
{ownership during lifetime) and 5302 {(right of survivorship). But see
Section 5306 (tenancy in common accounts). Although this part does not
govern the rights during lifetime and upon death of the parties to a
tenancy in common account, a party to a tenancy in common account can
designate a P.0.D. beneficiary to receive that tenant's share of the
account upon the tenant's death, and the provisions cof this part would
be applicable with respect to the P.0.D. designatiomn.

Section 5203 does not provide form language for a trust account
{as defined in Section 5152), since the P.0.D. account serves the same
function. However, a trust saccount is authorized and 1s governed by
the provisions of this part that apply teo trust accounts,

Note, Section 5203 is a new provision that provides fora 1language
that may be used for the purposes of this statute. Use of the form
language is optional, and any other language that creates substantially
the same relationship between the parties may be used.

The introductory clause of subdivision (a) of Section 5203 wmakes
the section applicable to accounts opened before or after July I, 1990
{the operative date of the amended statute). Should the phrase
r"executed before, on, or afier July 1, 1990”7 which appears in the
introductory clause of subdivision (a) be omitted so that the section
does not expressly seek to apply the act to accounts in existence on
that date? Can we constitutionally permit the survivorship right under
an existing account to be terminated by a withdrawal of the funds froa
a joint tenancy account by a party having a unilateral right of
withdrawal? There is a constitutional question if the existing rule is
that the right of survivorship in a joint tenancy account cannot be
terainated by the unilateral act of one party fo the account, but can
be terminated only by agreement of all the parties to the account. Are
we depriving a nonconsenting party of a vested right--the survivorship
right--which the party may have under existing law? The staff is
inclined to iIinclude the phrase "executed before, on, or after July 1,
1990,” in the section ifo make the act apply expressly Lo existing
accounts, leaving to the courts the separate guestion whether the right
of survivorship in existing accounis can be terminated under Section
5303 (after the amended statute becomes operative) by the unilateral
act of one pariy to the account.
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Probate Code 204 (added Power of attorney with regpect to account
at financial institution

SEC. . Section 5204 is added to the Probate Code to read:

5204. (a) In addition to a power of attorney otherwise authorized
by law, a separate power of attorney is authorized under this section
with respect to any account at a financial institution., For the
purposes of this section, account includes checking accounts, savings
accounts, certificates of deposit, savings certificates, and any other
depository relationship with the financial institution.

{b) The separate power of attorney under this section shall be in
writing, signed by the person or persons giving the power of attormey,
and shall explicitly identify the attorney 1in fact or attorneys in
fact, the financial institution, and the account or accounts subject to
the power., Language in substantially the following form is sufficient
to c¢reate a power of attorney under this section: "Transactions
regarding this account/certificate of deposit may be made by the named
agent{s). No present or future ownership or right of survivership is
conferred by this designation., Thils agency is governed by Section 5204
of the California Probate Code.” Nothing in this section prevents the
attorney in fact from also being designated as a P.0.D. payee.

(¢} The power of attorney granted under this section shall endure
as between the grantor and grantee of the power until the earlier to
happen of the following:

{1} Revocation by the grantor of the power.

{(2) Termination of the account.

(3) Death of the grantor of the power.

(4) Appointment of a guardian or conservator of the estate of the
grantor of the power.

(d} A financial institution may rely upon the validity of the
power of attorney granted under thils section and shall be held harmless
from any liability for doing so. Payment made in rellance upon the
validity of the power of attorney granted under this sectlon discharges
the financial ingtitution from gll claims for the amounts sc paid. The
protection provided by this subdivision does not extend to payments
made after written notice is received by the financial institution as

to any of the events of termination of the power under subdivision
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(c). No other notice or any other information shown to have been
available to the financial institution shsall affect 1ts right to the
protection provided by this subdivision.

(e) The attorney in fact acting under the power of attorney
granted under this section shall maintain such books or records as will
permit an accounting of the acts of the attorney in fact if an
accounting is requested by a legal representative of the grantor of the
power.

{(f) The attorney in fact acting under a power of attorney granted
under this section is 1liable for any disbursement other than a
disbursement to or for the benefit of the grantor of the power, unless
the grantor has authorized the disbursement in writing.

(g) Any power of attorney granted under this section, not signed
in the presence of an authorized person at the financial institutioen,
may be rejected by the financlal institution until the grantor of the
power has satlisfied the financlal institution of the wvalidity of the
power,

¢(h) Nothing in this section limits the use or effect of any other
form of power of attorney for transactions with a financial institution,

Comment, Section 5204 1s a new provislon drawn from a Minnesota
statute, See Minn. Stat, Amn, § 528,16 (West 1975 & Supp. 1987).
Naming a person as agent--technically giving the person named as agent
a power of attorney with respect to account transactions—-is commonly
used for convenience and permits the agent to make withdrawals from the
account. Even though the account 1s presently payable to the agent,
the account belongs to the parties to the account, and the power of
attorney gives the agent no ownership or survivorship right in the
account.

Probate Code § 5301 {amended). Ownership during lifetime
SEC. . Section 5301 of the Probate Code is amended to read:

5301. {a) A joint account belongs, during the lifetime of all
parties, to the parties in proportion to the net contributions by each
to the sums on deposit, unless there is clear and convincing evidence
of a different intent.

{(b) A P.0.D. account belongs to the original payee during his or
her lifetime and not to the P.0.D. payee or payees., If two or more
parties are named as original payees, during their lifetimes the

account belongs to them in proportion to the net contributions by each
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to the sums on deposit, unless there is clear and convincing evidence
of a different intent.

(¢c) Unless a--contrary-intent-i4so--panifested-by—-the-terme——of—the
ageount—e3—-the--deposit-—agreement-of there is ether clear and convincing

evidence of a different intent or of an I1irrevocable trust, a trust
account belongs beneficially to the trustee during his or her lifetime,
and if two or more parties are named as trustee on the account, during
their lifetimes the account belongs beneficially to them in proportion
to the net contributions by each to the sums on deposit, unless there
is clear and convincing evidence of a different intent. If there is an
irrevocable trust, the account belongs beneficially to the beneficiary.

Comment, The introductory clause of subdivision (¢) of Section
5301 is revised to conform to language used in other provisions of this
part.,

Probate Code § 5302 (amended). Right of survivorship
SEC. . Section 5302 of the Probate Code 1s amended to read:

5302. (a) Sums remaining on deposit at the death of a party to a
joint account belong te the surviving party or parties as against the
estate of the decedent unless there is clear and convincing evidence of
a different 4$nteatien intent. If there are twe or meore surviving
parties, their respective ownerships during 1lifetime shall be in
proportion to thelr previous ownership interests under Sectlioen 5301
augmented by an equal share for each survivor of any interest the
decedent may have owned in the account immediately befeore the
decedent's death; and the right of survivorship continues between the
surviving parties.

{b) If the account is a P.0.D account:

{1> On death of one of two cor more original payees, the rights to
any sums remaining on deposit are governed by subdivision (a).

{2) On death of the sole original payee or of the surviver of two
or more original payees, (A4) any sums remalning on deposit belong to
the P.0.D. payee or payees if surviving, or to the survivor of them if
one or more die before the original payee, (B) if two or more P.0.D.
payees survive, any sums remaining on deposit belong to them in equal
and undivided shares unless the terms of the account or deposit

agreement expressly provide for different shares, and (C) if two or
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more P.0.D. payees survive, there is no right of survivorship in the
event of death of a2 P.D.D payee thereafter unless the terms of the
account or deposit agreement expressly provide for survivorship between
them.

{c) If the account is a trust account:

(1} On death of one of twe or more trustees, the rights to any
sums remaining on deposit are governed by subdivision (a).

{2) On death of the sole trustee or the survivor of two or more
trustees, (A} any sums remaining on deposit belong to the person or
persons named as beneficlaries, if surviving, or to the survivor of
them if one or more die before the trustee, unless there is clear and
convincing evidence of a eentrery different intent, (B) if two or more
beneficiaries survive, any sums remaining on deposit belong tc them in
equal and undivided shares unless the terms of the account or deposit
agreement expressly provide for different shares, and (C) if two or
more beneficlaries survive, there 1s no right of survivership In event
of death of any beneficiary thereafter unless the terms of the account
or deposit agreement expressly provide for survivership between them.

{(d) In other cases, the death of any party te a multiple-party
account has no effect on beneficial ownership of the account other than
to transfer the rights of the decedent as part of the decedent's estate.

(e} A right of survivorship arising from the express terms of the
account or under this section, a beneficiary designation in a trust
account, or a P.0.D, payee designation, cannot be changed by will.

Comment . Section 5302 is amended to make technical,
nonsubstantive revisions in the first sentence of subdivision (a) and
in subdivision (e)(2) to conform to language used 1n other provisions
of this part.

Under subdivision (a) of Section 5303, rights of survivorship are
determined by the form of the account at the death of a party. Under
that section, a party having the right of withdrawal can eliminate
survivorship rights, for example, by closing out the account having the
survivorship rights and opening a new account without survivership
rights. See the Comment to Section 5303.

Probate Code amended). Rights of 8 vorship determined
form of account at time of death: methods for change of terms of
account
SEC. . Section 5303 of the Probate Code is amended to read:

5303. {(a) The provisions of Section 5302 as to rights of
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survivorship are determined by the form of the account at the death of
a party.

(b) Once established, the terms of a multiple-party account can be
changed only by any of the following methods:

{1) Closing the account and reopening it under different terms.

{2) Presenting to the financial institution a modification
agreement that is signed by all parties with a present right of
withdrawal. If the financial institution has a form for this purpose,
it may require use of the form.

(3) If the provisions of the terms of the account or deposit
agreement provide a method of modification of the terms of the account,
complying with those provisions,

(4) As provided in subdivision (c) of Section 5405.

c) During the lifetime of a part the terms of the account ma

be chaneed as provided in subdivision (b} to eliminate or to add rights

of survivorship upon the death of the party. Withdrawal of funds from

the account by a party with a present right of withdrawal during the
lifetime of a party also eliminates rights of survivership upon the

death of that party with respect te the funds withdrawn.

Comment. Section 5303 is amended to add subdivision (¢), which is
a clarifying, nonsubstantive provision. Under subdivision (a), rights
of survivorship are determined by the form of the account at the death
of a party. Subdivision (c¢) makes clear that the terms of the account
that can be changed include terms relating te rights of survivership.
For example, wunder subdivision (b}, a party having the right of
withdrawal can eliminate survivorship rights by clesing out the account
having the survivorship rights and opening a new account without
survivorship rights. See the original opinion in Estate of Propst, 201
Cal. App. 3d 512, Cal. Rptr (1988), rehearing granted Jume
20, 1988, stating that a decedent could wunilaterally sever jeint
tenancies in accounts covered by Sectlons 5303 and 5305 by closing the
accounts and reopening them in his name alone. The court noted,
however, that Sections 5303 and 5305 were applicable only to credit
wnlons and industrial loan companies and met to bank or savings and
loan association accounts. Accordingly, the court held that the
decedent could not eliminate the rights of survivorship created by
joint tenancy bank and savings and loan association accounts by closing
the accounts and opening other accounts or purchasing other property
with the funds withdrawn. The extension of this part to cover accounts
in banks and savings and loan assoclations changes this holding and
permits the decedent unilaterally to sever jolnt tenancles in accounts
in bank and savings and loan assoclations if the decedent has the
unilateral right of withdrawal from the accounts. Withdrawal of the
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funds from the accounts will not, however, change the other rights of
the parties to the moneys withdrawn. See Section 5301 (ownership
during lifetime), 5305 (presumption of community property). See also
the Comment to Section 5305,

Note, Subdivision (c) is not essential because subdivision (a)
states that rights of survival are determined by the form of the
account at the death of a party. But it may be useful o add
subdivision (c) even though it is not in the Uniform Act to make clear
that the section changes the California case law which indicates that a
right of survival in joint tenancy property may not be terminated
without the consent of the other joint tenants.

Probate Code § 5305 (amended), Presumption that sums on deposit are
community property
SEC. » Section 5305 of the Probate Code 1s amended to read:

5305. (a) HNotwithstanding Sectiomns 5301 to 5303, inclusive, if
parties to an account are married to each other, whether or not they
are so described in the deposit agreement, their net contribution to
the account 1s presumed to be and remain their community property.

{b) The presumption established by this section is a presumption
affecting the burden of proof and may be rebutted by proof of either of
the following:

(1) The sums on deposit that are claimed to be separate property
can be traced from separate property unless it 1is proved that the
married persons made ap 2 written agreement that expressed their clear
intent that such sums be their community property.

{2) The married persons made a written agreement, separate from
the deposit agreement, that expressly provided that the sums on
deposit, claimed not to be community property, were not to be community
property.

{¢) FKNotwithstanding subdivision (a), a right of survivorship
arising from the express terms of the account or under Section 5302, a
beneficlary designation in a trust account, or a P.0.D. payee
designation, cannot be changed by will.

(d) Bxcept as provided in subdivision (c)}, a multiple-party
account created with community property funds does not in any way alter
community property rights.

Comment . Parsgraph (1) of subdivision (b) of Section 5305 is
amended to require that the community property agreement be in
writing. This is consistent with paragraph (2) of subdivision (b} and
with Civil Code Section 5110.730.
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During the lifetimes of the married persons, the terms of the
contract of deposit may be changed as provided in Section 5303 to
eliminate or to add rights of survivorship. If there is a survivorship
right in the surviving spouse at the time of the other spouse's death,
the surviving spouse takes the share of the deceased spouse by right of
survivorship. See subdivision {c) of Section 5305. If there is no
survivorship right in the surviving spouse at the time of the other
spouse’'s death and the account consists of community property, the will
of the deceased spouse may dispose of the deceased spouse’s share of
the accoumt,

If a spouse has the wnilateral right to withdraw funds from the
account, that spouse may terminate all rights of survivorship by
withdrawing the funds from the account and depositing them in another
account that does not give the spouses rights of survivership, Either
spouse could then dispose of his or her share of the funds in the new
account by will. One spouse may not, however, deprive the other spouse
of community property rights by unilateral action with respect to funds
in a multiple-party account created with community property funds. For
example, 1f a spouse withdraws community property funds from a
multiple-party account and deposits the funds withdrawn in an account
in his or her name, this does not change the community property
interest of the other spouse in the fundas so deposited. See
subdivision {d).

Likewise, for example, if the funds in a Jjoint account of a
married couple have their source in the separate property of the wife,
the husband can eliminate survivorship rights by closing out the
account and ocopening another account in his own name, but absent an
agreement of the husband and wife this would not change the ownership
interest of the wife in the funds withdrawn. See Sectlon 5301 (jeoint
account belongs, during the lifetime of all parties, to the parties in
proportion to the met contributions of each to the sums on deposit,
unless there 1s clear and convincing evidence of a different intent).

Probate Gode 3056 (amended). Tenancy in common accounts
SEC. ____ . Sectlion 5306 of the Probate Code 13 amended to read:
5306, Fer Notwithstanding Section 5302, feor the purposes of this
chapter, if a 3jeint aececunt was established befere July 1y 1084y and
the aeecount was an account is established as a "tenancy in common”
account, no right of survivership arises from the terms of the account
or under Section 5302 unless the terms of the account or deposit

agreement expresslv provide for gurvivorship.

Comment. Section 5306 is amended to make it apply to all tenancy
in common accounts, whenever established, and to add an exception where
the terms of the account or deposit agreement expressly provide for
survivership. For example, a party to a tenancy in common account may
designate a P.0.D., beneficiary to receive that tenant’s share of the
account upon the tenant's death,
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Probate Code 401 {(amended Financial institutions protection:

multiple party accounts; terms; requirements
SEC, . Section 5401 of the Probate Code is amended to read:

5401. (a) Financial institutions may enter into multiple-party
accounts to the =same extent that they may enter inte single-party
accounts. Any multiple-party account may be pald, on reguest and
according to its terms, to any one or more of the parties or agents.

(b) The terms of the account or deposit agreement may require the
signatures of more than one of the parties to a multiple-party account
during thelr lifetimes or of more than one of the survivors after the
death of any one of them on any check, check endorsement, receipt,
notice of withdrawal, request for withdrawal, or withdrawal order. In
such case, the financlal institution shall pay the sums on deposit only
in accordance with such terms, but those terms do not limit the right
of the sole survivor or of all of the survivors to receive the sums on
deposit,

(c) A financial institution shall--met—be iz not required to
inquire as teo the source of funds received for depozit to a
multiple-party account, or to inquire as to the proposed application of
any sum withdrawn from an account, for purposes of establishing net
contributions.

Comment. Section 5401 is amended to add the reference to agents
in subdivision (a). See Section 5124 (defining "agent"). See also
Section 5204 (power of attorney with respect to accounts at financial
institutions).

Probate Code § 5406 {technical amendment), Payment of account held in

trust form where financial ipstitution has no notice that account
is not a "trust account™

SEC. . Sectlion 5406 of the Probate Code is amended to read:

5406. The provisions of this chapter that apply to the payment of
a trust account apply to an account in the name of one or more parties
as trustee for one or more other persons if the financial institution
has no other or further notlce that the account 1s not a trust account
as definedé in Section 5301 5152,

Comment . Section 5406 1s amended to substitute a reference to
Section 5152 in place of the former reference to Section 5101. The
definition of "trust account” is now found in Section 5152,
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Probate Code 4 amended Payment to minor

SEC. __ . Section 5407 of the Probate Code 1s amended to read:

5407. If a financlal Institution is required or permitted to make
payment pursuant to this chapter to a person who is a minor:

(a) If the minor is a party to a multiple-party account, payment
may be made to the minor or to the minor's order, and payment so made
is a valid release and discharge of the financial Institution, but this
subdivision does not apply if the account is te be pald to the minor
because the miner was designated as a P.0.D. payee or as a beneficlary
of a trust account.

(b} In cases where subdivision (a) does not apply, payment shall
be made pursuant to the Galifornia Uniform Transfers to Minors Act,
Part 9 (commencing with Sectlon 3900) of Division 4, or as provided in
Chapter 2 (commencing with Section 3400) of Part 8 of Division 4.

Comment., Section 5407 1s amended to authorize payment by a
financial institution under the Uniform Transfers to Minors Act. Under
the Uniform Act, if there has been no nomination of a custedian,
$10,000 or less may be transferred to an adult member of the minor’s
family or to a trust company without the need for a court order.
Section 3907. In addition, the court may order that all or part of the
money be paid to a custodian under the Uniform act for the benefit of
the miner. See Section 3413,
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Civil Code § 683 (amended). Joint tenancy

CORFORMING REVISIONS &N M)
A

SEG. . Section 683 of the CGivil Code is ams
683. (a) A joint interest is one owned by two w. .._

equal shares, by a title created by a single will or transfer, when
expressly declared in the will or transfer to be a joint tenancy, or by
transfer from & sole owner to himself or herself and others, or frem
tenants in common or joint tenants to themselves or some of them, or to
themselves or any of them and others, or from a husband and wife, when
holding title as community property or otherwise to themselves or to
themselves and others or to one of them and to ancther or cothers, when
expressly declared in the transfer to be a joint tenancy, or when
granted or devised to executors or trustees as jolnt tenants. A Jjoint
tenancy in personal property may he created by a written transfer,
instrument, or agreement.

{(b) Provisions of this section do not apply to a joint account in
a financial institution if Part 1 {commencing with Section 5100} of
Division 5 of the Probate Code applies to such account,

{e)—Provislons—of -this-—seetion—shall-net—restrict--the—ereation-of
a—jeint-tenaney—in-a—bank-depesit—an-provided—for-in-the-Bank-Aet~

Comment, Subdivision (c) of Section 683 1s deleted to reflect the
expansion of the California Multiple-Party Accounts Law to include
banks, savings and loan assoclations, and other like organizations,
See Prob. Code § 5128 (“financial institution” defined). Banks are now
governed by subdivision (b).

Financial Code § 852 (repealed), Joint bank accounts
SEC, _ . Section 852 of the Financial Code is repealed.
352s——When-a—depeait-is-made—in—a-bank—in-the-names--of--twe-—or-mote
personsy—whether-winor— ey -adult—in—sueh-form—that--the--meneys—in—the
acesunt-are—payable—to-the-—surriver-—sr-surviveora-then—-such-—depooit-and
all--additiona-—-thereto—shall--be-the-property-—-of—sueh--perscng—-as-—Jjeint
tenants+~——The-meneyoa—in-sueh—aecount-may-be-paid-to—er-on-+the order—of

apy-—ene--of--such—persens—-during—their-lifetimes-or-to-or—-on-the-order—of
any—ene-ef-the—survivors-of-—them-after-the -death-of-—apy—-one or-mere—of
them+——By-wEitter-—iastruetionsgiven-to—the -bank-—by-the -depeaitor—efr
depesitorsy—-the—sighatures——of—more —than—one —of——sueh—persons—during
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their-lifetimes orof -more—than-ene—-ef-the-ourvivors—-after-the-death-of
any—one—of-—them-may—be-requiired-—on—any —echeeky—reeeipt;—or—withdraval
erder—in-whieh-ease—+thebanl -shell -pay-the-moneys—in—the—aeecount-only
in—-aecordance—with—sueh-inetruetions—but-ne—-sueh—instruetions—shall
1imie--the--right—eof--the--survriver-or-survivera—to--receive--the-meneys—in
the-aecounty
Payment—ef—all-or-any—of—the-moneys—in-sueh—aeceount-as-provided-in
the—preeeding paragraph of -this-seetion—shall -discharge—the bank—frem
1iability—with -respeet-+o-the--moneys--ge-patdy-prior—to--receipt-by—the
pariienlar—offiee—or-branch-—effiee——wf-the-pankwhere-—sueh—-account-—ia
earried—of—-a-wrltten-notice-from-any-one-ef-them-directing-the-benk-net
to—permit—withdrawale--in-aeeordanee—with -the-termo—eof—the--acecunt-orF
the—-instruetiong—--After—-reseipt—-of-—sueh-notice, —a—banl—-may-refusey
wi#.heue—-l-iab-i«l-i-t#-;--t-a—-heno-lh—a-&y—ehe eky—reeeipt;—or-withdrawel order-en
the-aecount-pending-determination—-of-the-rights—of-the-partieny

Comment. The first sentence of former Section 852 is superseded
by Probate Code Sections 5130 ("joint account" defined), 5301
(ownership during 1lifetime), and 5407 (minor as party ¢to a
multiple-party account), The second sentence is superseded by Probate
Code Sections 5302 (right of survivorship), 5402 (payment of Jjoint
account), and 5407 (payment to minor). The substance of the third
sentence is continued in Probate Code Section 5401(b) (payment from
multiple-party accounts}).

The fourth and fifth sentences are superseded by Probate Code
Sections 5146 ("recelves" defined) and 5405(a) and {c) {(payment as
discharge). These provisions protect the bank from 1liability whether
or not payment is consistent with the beneficial ownership of the
account, unless the bank has been served with a court order restraining
payment or has received written notice from a party that withdrawals
should not be permitted. The new provisions give the bank at least as
much protection as it had under former law.

Financial Code 52 (added Multiple-party accounts
SEC. _ . Section 852 is added to the Financial Code, to read:
852, A bank account that is a multiple-party account as defined
in Section 5132 of the Probate Code is governed by Part 1 (commencing
with Section 5100) of Division 5 of the Probate Code,

Comment . Section 852 makes reference to the California
Multiple-Party Accounts Law, which applies to banks. See also Fin.
Code § 102 ("bank" defined).
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Financial Code § 852.5 {(repealed}, Pay-on—death accounts
SEG. » Section 852.5 of the Financial GCode is repealed.

852+8+——-{a)—As-—used—in-this——seetion;—'pay—ondeath -proeviaient
Means+t

£1)—-A--provision—of--a--bank-acecount—sgreement—for -an-—aecesunt—whieh
is—in--the -name—of —one—person;——Wiieh-providen—that--upon—the—-death—of
that-—person—-the--moneys-in—the—account—sheall-becone -the-property—of-and
are-payable—teoy—one—or-more—deaignated-payeess

£23—A-provision—of-a-bank-acecunt—agreement—for an—aceoumt—whieh
{s—in--the-pame—-of-—twe—ar—-moFe-personsy—whiech--provides—that--upon--the
death—of—all--of£—suek-peraons—~the-moneva—in-the—aceount—shall-beceme—the
preperty-eofy—and-are—payable-toy-one-er-mere-designated-payeess

£h3-Any —tranafer——of-property-—-to—the —designated —payee—-or—payees
pursuant-te—the—terme—ef-a-pay—en—-death-provisien—shall--he-—pgiven—effeat
under—-the-—terms—of--the-pank-sesount-agreenent—and--ghall--not--be-deemed
to—-be—a—testamentary—dispesition—-of-—-property~———The——right——ef——+the
degignated—-payee—or—payees—to——reeeive——sueh--property—-shall —net——be
deniedy—abridged,——or—affected-—-on—the--grounds-that—the -right—has-net
been—-ereated—by--a-wreiting-executed-in-accordance-with —the-lawos—of—this
state—pregseribing -the—reguirements—to——effeet—a——valid-—tectamentary
diopositien—ef-preperty+

{e3—The-bank-—ohall—make--payment-—in—-accordance--withk—the-terme—of
the--pay—on—death-provieiony—and-such-payment—thall--discharge -the-bank
£frem—1+ability-—with-respeet—+to--the-moneys-ge—paidy;—unl-eso--prior-to—the
payment——the—banl—has-been—served-with--a—ecourt—order—-reatralning —the
paymehtr

Comment . Former Section 852.5 is repealed because the section
duplicated provisions in the California Multiple-Party Accounts Law
(Prob. Code §§ 5100-5407). BSubdivision (a) of former Section 8§52.5 is
continued in substance in Probate Code Section 5140 ("P.C.D. account"
defined). Subdivision (b) 1is continuwed in substance 1in Probate Code
Section 5304 (transfers nontestamentary). Subdivision (¢) is continued
in substance i1in Probate Code Section 5405 (payment as discharge).
These sections now apply to banks. See Probate Code Section 5128
{"financial institution" defined).

Financial Code 5 repealed)}. Trust accounts

SEC. . Section 853 of the Financial Code is repealed.
853, —-Whenever—any-deposit-is-made—ina -bank-by-—-any-—-person—whieh
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in—ferm—ia—in-trust—for—-ancther—bHut-ne-other—-er-further notice o£-the
existenee—-and--termg-ef—a-legal--and-valid-trust-is-given--in -writing-te
the-bank;-in-the-event—eof—-the-death—ef-the-trustee;—-the--deposit—or-any
part—-thereof-may-be-paid--to--the-person—fer—vwhom-the--depesit-was-madey
vhether—or-net-such-person-is—a-miness

Comment, Former Section 853 is superseded by Sections 5404, 5406,
and 5407 of the Probate Code, The substance of former Section 853 is
continued in Section 5406 of the Probate Code, except that Section 5407
of the Probate Code imposes restrictions on payment of multiple-party
account funds to a minor.

Note. Section 853 of the Financial Code, 1ike Section 6853 of the
Financial Code, requires notice that the account is a conventional
trust account rather than a Totten trust to be given *in writing.”
However, Probate Code Section 5406 does not regquire a writing. Should
Section 5406 be amended to add the requirement that nofice be *"in
writing"?

Financial Code § 6661 (technical amendment), Notice of adverse claim

to sav 8 account or rsonal propert
SEG. . Section 6661 of the Financial Code is amended to read:

6661. Notice to an association or federal association of an
adverse claim to a savings account of, or to personal property held for
the account of, any perscn shall be disregarded, and the association or
federal association, notwithstanding the notice, shall honor withdrawsal
applications and shall pay withdrawals and interest to the person or
persons to vwhose credit the account stands or shall deliver the
property to or upon the order of the person for whese account the
property 1is held, without any liability on the part of the association
or federal association; subject, however, to the exceptions provided
in subdivisions (a) and (b):

{a) If an adverse claimant delivers to the association or federal
association at the office at which the account is carried or the
property held an affidavit of the claimant stating that of the
claimant's own knowledge the person to whose credit the depoait stands
or for whose account the property is held is a fiduciary for the
adverse claimant and that the claimant has reason to belleve the
fiduciary is about to misappropriate the account or the property, and
stating the facts upon which the claim of fiduciary relationship and
the belief are founded, the association or federal association shall
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refuse to pay withdrawals or interest on the account and shall refuse
to deliver the property for a period of not more than three court days
{including the day of delivery) from the date that the asscociation or
federal association recelved the adverse clalmant's affidavit, without
liability on 1its part and without liability for the sufficiency or
truth of the facts alleged in the affidavit.

(b} If at any time, either before, after, or in the absence of the
filing of an affidavit by the adverse claimant, the adverse claimant
procures and serves upon the association or federal assoclation at the
office at which the account is carried or the property held a
restraining order, injunction, or other appropriate order against the
asscclation or federal association from & court of competent
Jjurisdiction in an action in which the adverse claimant and all persons
in whose names the account stands or for whose account the property is
held are the parties, the assoclation or federal association shall
comply with the order or injunction, without liability on its part.

(¢} The provisions of this section shall be applicable even though
the name cof the person appearing on the books to whose credit the
account stands or for whose account the property is held 1s modified by
a qualifying or descriptive term such as "agent," "trustee,” or other
word or phrase indicating that the person may hold the account or
property in a fiduciary capacity.

(d) Nothing in the California Multiple-Party Accounts Law, Part 1
{commencing with Section 5100) of Division 5 of the Probate Code,
limits the applicability of this section,

Comment, Subdivision (d) is added to Section 6661 to make clear
that Section 6661 applies notwithstanding any provision of the
California Multiple-Party Accounts Law,

Financial Code article heading amended
SEG. . The article heading for Article 6 (commencing with
Section 6800) of Chapter 5 of Division 2 of the Financial Code is

amended to read:
Article 6. Jeint-Tenaney Multiple-Party Accounts
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Financial Code § 6200 (repealed Joint tenants

SEC. . Sectlion 6800 of the Financial Code is repealed.

#8080 ~—When—asovings aeeount-io-maintaineddn-any-asscelation—sr
federal-anssoeiation—in-the names -of-two—or-more-peroone~-whether-ninos

eF—-adultr-in-—whieh--the—-meneys—in-the-acecount—-are--payable—to—-any-of
these—persons——or—the—surviver—er——suviversy——the——-aecount—and——all
additiens—Ho--it—shall-be--the-prepercy-of-the—peorsons-as-—joint-tepants
with-righte--of-survivershipr

Comment ., Former Section 6800 1is superseded by Chapter 3
{commencing with Section 5301) of Part 1 of Division 5 of the Probate
Code relating to multiple-party accounts. See also Probate Code
Section 5407 (payment to minor).

Financial Code added). ltiple~-party accounts
SEC. ____ . Section 6800 is added to the Financial Code, to read:
6800. An account in an assoclation or federal assoclation that is
a multiple-party account as defined in Section 5132 of the Probate Code
is governed by Part 1 (commencing with Section 5100) of Division 5 of
the Probate Code.

Comment. Section 6800 refers to the California Multiple-Party
Accowmts Law (Probate Code §§ 5100-5407) which applies to savings and
loan assoclations. See also Fin. Code § 5102 {("association" and
"federal assoclation” defined).

Financial Code 1 (repealed Payments to joint tenants

SEC. . BSection 6801 of the Financial Code is repealed.

6501+——The—meneys--in-a-joine-tenaney--accounts—-way-be-paid-to-er—en
the-order-of—any—one—-of-—the—jeint-tenante-during-their lifetimes or—te
or—on--the--opder—of-any—one—of--the--gurvivors—of—them—after—the-death-of
eny—one—or-meore—of—-then—-subject-to-the-previasions—of Section-14345—of
the-Revenve-—and-Taxatien-Gode ——in—-assoeiation—or-federal-association
eontinvea—+o-have--the--power-to——change -the--tenaney—-of—a——joint-tenaney
aeeount——on-the--weltten—dnstruetions—of —any--one--of-the-—joint—tenants

during-their-lifetimes-er—sr-the-written-inotructions—of--any--one-—of-the
survivers—of-them—after—the-death-ef-any-one-or-more—ef—thems

Comment. Former Section 6801 is superseded by Part 1 (commencing
with Section 5100) of Division 5 of the Probate Code relating to
multiple-party accounts. The first sentence of former Section 6801 is
superseded by Sections 5301, 5302, 5401, 5402, and 5407 of the Probate
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Code. The former reference to Section 14345 of the Revenue and
Taxation Code 1s not continued, Section 14345 of the Revenue and
Taxation Code was repealed by 1982 Cal. Stat. ch. 1535, § 1l4. The
second sentence of former Sectlon 6801 1s superseded by Section 5303 of
the Probate Gode.

Financial Code 2 (repealed Conclusjve evidence of ownersghi
SEC. . Sectlon 6802 of the Financial Code is repealed.
6262+——The--opening -of-a-joint—tenaney—acoount—shall--be—eonelusive
evidence-dn-—-any-actlon—er-proceeding-to-vwhieh-either-the-asseeiation-or
federal--assoelation-or—the—-surviver-or--survivers—is—a partyy—of-—the
intention--ef—all —the —partiea——to—-the—aceount——to-—-vest——title-to-—the

account-and-the-additionn-te-it-in-the-gurvivor-or-purvivers~

Comment. Former Section 6802 1s superseded by Part 1 {commencing
with Section 5100} of Division 5 of the Probate Code relating to
multiple-party accounts. The conclusive presumpticn of former Section
6802 has been replaced by a rebuttable presumption under Section 5302
of the Probate (Code: The presumption of survivorship may be rebutted
by clear and convincing evidence of a different intention. Prob. Code
§ 5302. However, the financial institution is protected from liability
if it pays the account to the survivor, See Prob. Code §§ 5402, 5405.

Financial Code repealed Multiple = tures; dis rge of
association
SEG., . Section 6803 of the Financial Code 1s repealed.

£803r——H{a)>-By-wrltten—instruetions—given—to—-the--sasooiation-or
federal—-assoeiation ot the-effice —where—-the —aeceount—io—-raintained-by
atl-the-parties—to-a-joint—tenaney-aeesunty—the—aignatures--of-more—than
one—of—-the—loint-tepants-during-+thelsr-Hfetimes-or-of-more—than—one-of
the-purvivers-after—the—death-of-apy-ore—of-them—-may—bhe—required-on-any
eheely—reeeipty-record —change —ordery—or-withdrawal-erdery-in-whieh-ecase
the—-agscciation—er--federal--association —shail--payr—the -meneys—dn—the
aeeount--only-in—seecordanee—with—the—instruetions— but-no-inatruetions
shali--Limit—the——right—of —the--purviver—er--gurvivers—teo--reeceive—the
meRe¥s—in-the-aeecountr

£{b)-Payment-eof-all-er—any—-ef—the—moneya—in-the -acecunt-as—previded
ip--thie--article -shall-discharge—the-asnoelation or—Ffederal-asseciation
£rom-1iability—with-respest--ro—-the-moneys—ge—paids;—priorto-reeeipt-by
the-asseedatieon—or--federsl--assseiabion—of-a-written—-petiee—£from—any-ene
ef-the—Joint--tenantes—-direeting—the--assoeiation—or-federal -anaseiation
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not—to—perpd-t—-withdrawals--in-aecordance—-with-the--terms—of--the-aeeount
or—-the —iastruetiong——-Aftor—qeseipt--ef-the-—notise—an-agsoclation—or
federal-association mey refuse —without-liability,—to-honor-eny—cheeks
reeeipty—-of—withdrawal--order-—sn--the-—secount —pending-determination—of
the-righte—ef-the—partiea~

{ey-Rights—of the -parties-—may—be-determined--under-subdiviaion—-{b3}
by-any—ene-ef-the—following+

{1)-Deeree-by-a-eourts

£23—-A-writtep-agreement —gigned—py-—ecach--of—-the—-Joint—tenantay
settipg-forth-their-respeetive-rightes

£33-A-weitten—reveecation-of-the—notiece-mede--under-subdiviasten—{bly
aigned-by-the-joint-tenant-that-made—it~

Comment . Former Section 6803 is superseded by Division 6§
{commencing with Section 5100) of the Probate Code relating to
multiple-party accounts, Subdivision (&) of former Section 6803 is
continued in substance 1in subdivision (b) of Section 5401 of the
Probate Code. Subdivisions (b) and (c) are superseded by Section 5405
of the Probate Code.

Financial Code 6304 (technical amendment). HNonliabhility for taxes
SEC. . Section 6804 of the Financial Code jis amended to read:
6804. Exeept—as--provided-under-Seetion—314347--of—the—Revenue—and

Taxation-—Godey—ane HNo asscociation or federal asscciation paying any

survivor in accordance with the provisions of s¢his—artiele Part 1

because of the payment, be liable for any estate, 1nheritance, or
succession taxes that may be due this state.

mment. Section 6804 is amended to reflect the repeal of Section
14347 of the Revenue and Taxation Code (see 1982 Cal. Stat. ch. 1535,
§ 14), and the replacement by the Californla Multiple-Party Accounts
Law (Prob., Code §§ 5100-5407) of the former provisions of this article
that governed payment to 2z survivor.

Note. The reference ¢o the provisions of "this article” is
deleted from Section 6804 because, of the six sections in this article
(Fin. Code §§ 6800-6805), all are to be repealed except Section 6804.
(A new Section 6800 is added which makes a cross-reference to the
California Multiple-Party Accounts Law.) This contrasts with the
retention in Financial Code Section 6855, Infra, of the reference to
#the provisions of this article” because, of the seven sections in that
article (id. §§ 6850-6856). only two (id. §§ 6853, 6854) are to be
repealed.
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Financlal Code § 6853 (repealed). Totten trust account

SEC. . BSection 6853 of the Financial GCode is repealed.

6853 +——{aj)-Whenever o -aecourt—is—opered- by -any-persen-—as-truptee
for—another—and -no-—other-or-further notice of -the—exigtence—and -terms
of—-a—valid-trunt-has-been—given-in—writing to--the--asseelation,-in-the
event—of-the--death —of-the-persendeseribed as—trustee;—the-withdraval
vatue—of--the--secount—or-any-pare—ef-iey—together—with-the—-interesty-may

be-paid-to-the-peraon—or-perseno—for-whem-the-acecount—-vas—epened-
£b)—The--payment—ep-delivery—to--the--beneficiary -benefielaricsr—osr
designrated——persop—eor—a——reeeipi-—-or——aequlttance—signed-—bhr—-the
benefietaryy;—benefielaries;—or-designated——person—for——the—payment—or
delivepy-dia—a -pufficient-release-—of-an--association-for-the-payment—or
deliverys
{ey-An—-aeccount--opened —under—thigs-seetion—mayr-be-designated-as—-a
tentative—or-Totten—£rust-aceounts
{d)—The--trustee—of-ait—ateount—cpened—under--this-section-shally
uvatil—death-—tetain-the-power—to-heidy—manage;—pledge,--and--invest—the
funda—in-the-aececount-and-may—reveke-the—-tentative—trusty-dn-whole-or—-in
party—-—at—any—time-—by——delivering—-te—-the —asseseiation—a—request—£or
withdrawal-of-alli-er-part-of-the-aeeount~r
£edy-All-unpaid--interest-on-an—aeeovmi-aunder—this—seetion-shall-be
the-property—of--the -trustee-until--the -death-of—the-trustee;—at--whieh
time—it-ohall-become-part-of-the—eorpus—ef-she-truetsr
££3-If-more-than—one—person—-is-named—as—brustee-under-this-section
she-tentative—truat-shall-eentinue—umntil-the-death-of-all-the-truatees~
£gy-I1Fno--beneficlary-ig-living—at——the-time--of-—the-death—-of-£he
trustee—the—-asgovilat-ion-may-pay—the-withdraval-selye-—of-the-geecount—to
the-estate-of-the—trunteer

Comment. . Subdivision (a) of former Section 6853 1s superseded
by Sections 5302, 5404, and 5406 of the Probate Code., The provision in
former subdivision {a) concerning interest 1s superseded by Section
5150 of the Probate Gode ("sums on deposit” defined), Former
subdivision (b) is superseded by Section 5405 of the Probate Code.
Former subdivision {e¢) is superseded hy Section 5152 of the Probate
Code {("trust account”" defined). Former subdivision {(d) 1is superseded
by subdivision (c¢) of Section 5301 of the Probate Code and by Section
5303 of the Probate Code. TFormer subdivision (e) 1s continued in
substance in Probate Code Sections 5150, 5301, and 3302, Former
gubdivision (f) is superseded by Section 5302 of the Probate Code.
Former subdivision (g) is superseded by Section 5404 of the Probate
Code.
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Note. Section 6853 of the Financial Code, like Section 853 of the
Financial Code., requires notice that the account is a conventional
trust account rather than a Toiten trust &to be given "in writing.”
However, Probate Code Section 5406 does not reqguire a writing. Should
Section 5406 be amended to add the requirement that notice be *in
writing™?

Financial Code § 6854 (repealed). Pav-on-death accounts
SEG. . Section 6854 of the Financial Code is repealed.

6854-——(ay-Ae-used-in-this-seesiony—"pay—on-death-provision’-mesns+

£13—A-provigion-or-term--of--a-savingas—aceount-—whieh-de-in-the-name
of—-one-—peraor;-which--providea—that—upon—the-death—of-+that-—pergen—the
savinga—eaccount-—ohall-becone——the-preperty——of—one-—or-more-~designated
payeesy

{3y-A-provigien-or—termof -a-savings-aeecount-which--io--4in-the-name
of—-two-—oF—more—-persons--whieh—provides—that-upon—the -death—of—all-of
such-persons--the-—savings—aceount-ohell —beeene—the-property-of--one-—op
more-denipgnated-payeesy

£by—-Any--transfer—of--property—to—the —designated--payes—or—payees
pursuant—to--the-terme—oFf-a-pay—on—death-previgion-shall-be-given-effeet
under—the-termo—of-the-savingsaceoimt—and-shall-pot-bedeemed tobe-a
tepgtanentary—-dispeaition——of-property———The-right-—-ef--the -denignated
payee—or-payees—to—receive-sueh-property—shall-neot-be-deniedy—abridgedy
or—affected-—on—the--grounds--that—-the -rlght-has—not-been—-ercated--by-a
weiting—exeeuted-dn--aceordanece -with-the-laws—ofthig-—state—preseribing
the—regquirementg-to-effeet-a—valid-testamentary-diopeaition—oef-preperty~

{ed)-Execept—an-provided-in-Seetion—6661;—the--sssceiation-shall-make
payment—in—-acoordanecewith-the-pay-on—death-previaiony—and-—such-payment
shall--discherge—the—-asseselation—from—liabilisty—with -reapeet—to—the
BoReyo—so—paldr

Comment. Former Sectlion 6854 Is repealed because the section
duplicated provisions in the California Multiple-Party Accounts Law
(Prob. Code §§ 5100-5407). Subdivision {(a) of former Section 6854 is
continued in substance in Probate Code Section 5140 ("P.0.D. account"
defined). Subdivision (b) is continued in substance in Probate Code
Section 5304 (transfers nontestamentary). Subdivision (c) is continued
in substance in Probate Code Section 5405 (payment as discharge).
These sections now apply to savings and loan assoclations. See
Probate Code Section 5128 ("financial institution” defined}.
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Financial Code technical amendment). Nonllability for taxea

SEC. __ . Section 6855 of the Financlal Code is amended to
read:

6855. Exeept—an-previded—under--Sectien-14347-ef-the--Revenue-and
Taxation-Gedey-no No association paying any filduclary, beneficlary, or
designated person in accordance with the provisions of this article or
of the California Multiple-Party Accounts Law, Part 1 {(commencing with
Section 5100) of Division 5 of the Probate Code, shall, because of the

payment, be llable for any estate, inheritance, or succession taxzes
that may be due this state.

Comment, Section 6855 1s amended to reflect the repeal of Section
14347 of the Revenue and Taxation Code (see 1982 Cal. Stat. ch. 1535,
§ 14) and the replacement by the California Multiple-Party Accounts Law
{Prob. Code §§ 5100-5407) of some of the former provisions of this
artiele that governed payment te a survivor. See Section 6800
{multiple-party accounts governed by GCalifornia Multiple-Party Accounts
Law).

Note. The reference to "the provisions of this article” is kept
in Section 6855 because, of the seven sections in this article (Fin.
Code 8§ 6850-6856), only two (id. §§ 6853, 6854) are to be repealed.
This contrasts with the deletion from Financial Code Section 6804,
supra, of the reference to the provisions of "this article” because, of
the six sections in that article (1d. §§ 6800-6805), all are to be
repealed except Section 6804. (A new Section 6800 is added which makes
a cross-reference to the California Multiple-Party Accounts Law.)

Financial Gode § 14854.5 (repealed), Pav-on-death accounts
SEC. . Section 14854.5 of the Financial Code is repealed.

1485445y —~——{a)—A8——uged--in-this—seetion,~-payr—on—death-provision?

means+

£3)—A--provigion-or-term—eof-a—eredit-union-share—or—eertificate-for
funde—whieh-{8-in—the name--of-one—peroony—which-provides--that—-upen-the
death—of-that-pergson—-the -aeeount—ohall--become—the-property-—-of-—one—or
mere-designated-payeenr

£2)-A-provision-or-term—ef-a-eredit—union—share-or-eertificate—for
funde-whieh-is—in-the name--of -tWwo—-oE-more--persons,—-which-prevides—that
upen—-the—death-~of—all--of--suck-persens—the-—aeecount—ehall--become~the
property-ef-one-or-more-designated-payees—as—provided--in-the-GCalifornia
Multiple-Porty Accounts—Law;—-Rart-1-{eommeneing—with--Section-5100)-of
bivipien—S5—of-the-Probate-Gedex
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{b)—Any—transfer—of—-preperty—to——the —designated payee--oHr--pavees
pursuant—to—-the-terms-of-a—pay-on-death-provision-shall-be-given—ecffeet
under-the-termo—ef—the-share or-eertificato—and-shall-not--be-deemed-to
be—a—testamentary-Haposltion-of-propesty———The-right—of-the-designated
payee—or—payees—to—reeeive-such-property—shall-not—be—deniedr-abridped;
ar—affeeted—on—the—groundas—that—-the-right-has--not--beer—-ereated-—Hy—a
writing—executed—dn eccordance —with-the—laws—of -this state—preaeribing
the-requirenents—to—effeet-a-velid-testanentary-diapeaition—-of-—propesrty«~

£e3y-The-—eredit-unien--shall--make--payment—-in-—aeccordanee—wdth-—the
pay-en—-death—provisleny—and —sueh—payment—shall--diseharge—the-—-eredit
union-frem-liabilty-with -respeet—to—the moneys—so—paidy—unleas-prier
to—-the - payment--the—-eredd-t—unien—has-been-served -with—a——court-order
restraining-the-payment+

Comment. Former Section 14854.5 1s repealed because the section
duplicated provisions 1in the California Multiple-Party Accounts Law
{(Prob. Code §§ 5100-5407). Subdivision (a) 1is continued in substance
in Probate Code Section 5140 ("P.0.D. account" defined). Subdivision
{(b) 1s continued in substance in Probate Code Section 5304 (transfers
nontestamentary). Subdivision (ec) is continued in substance in Probate
Code Section 5405 (payment as discharge).

Financial Code § 14868 {(added)., Current address of Totten trust
beneficiary

SEC. . Section 14868 is added to the Financial Code, to read:
14868, (a) As used in this section:
(1) "Beneficiary" has the meaning gilven that term in Section 5126

of the Probate Code.

{2) "Trust account" has the meaning given that term 1in Section
5152 of the Probate Code.

{b) In the case of a trust account, the deposit agreement shall
indicate the current address of each beneficiary.

omment . Section 14868 continues the substance of the third
gentence of former subdivision (o) of Probate Code Section 5101 (as
amended by 1987 Cal. Stat. ch. 1045).

Financial Code § 18318.5 (repealed). Pay-on—death accoumts
SEC. . Section 18318.5 of the Financial Code is repealed,

18318+5+——{a)r—hs--used—in—this-seetien;—payon—death-provieien”

meanRst
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£3)—A-provisien—or——term—-eof—-an-investment——ob—-thrdft-—-ecertifieate
whieh—ie—in -the -name-eof—onepersony——which-—prevides—-that-upen-the-death
ef—-that-—person—the -investment-er-thrift--eertifiecate—shall--become-~the
property-of-one—or-more-designated-payeesr

£23--A--provisien—er--term—of—an—investment——or—--thrift—eertifiaate
whieh—i5-—in—the--name—of—-two-—-oF-more—persons—which-provides-that-upen
the—death--of-all—of-such-persons—-the-investment—or--thei-fe-certifieate
shall-beecome—the-property-of-one—or—-more-designated—payees~

£b)-Any-—transfer—of--property—to—the-degignated payee—or——payees
pursuant—to—-the--terme-—oF-a-pay—oer—death-provision-shall-he-given—effeeas
undes-—the—-termo--of-the-investnent—or-thrdfe eertificate—and shall -net
be—deemed—to—be—a—testamentary-dispeaition—ef-properti——-The-right-of
the-designated—payee—-orF-payees—to--rescive—such -preperty-shall-net-be
deniedy—abeidged-or-—aftfeeted-on—the—grounds—that-—the-right—-hav-net
been~ereated-by-—a—writing-execcdted-in-accordanee—wth--the-lews—of—this
ptate——pregeribing——the——regquirements——to——effect—a~-vValid —teptamentary
digpesition-ef-property-

£e3——The——-company—-shall ——malke —-payment—in——aecordanee——with——the
pay-on-death-proeviaiony—end-such-payment—shall -discharge —the-industrial
loan—ecompany—from-Hability -with-respeet—to—-the -moneys—so-paidy—unless
prior--to--the-peyment--the--esnpany-hes--been—-served-with-a—eourt-ordesr
restraining—the—payment~

Comment. Former Section 18318.5 is repealed because the section
duplicated provisions in the California Multiple-Party Accounts Law
{Prob. Code §§ 5100-5407). Subdivision (a) is continued in substance
in Probate Code Section 5140 ("P.0.D. account" defined). Subdivision
{(b) is continued in substance in Probate Code Section 5304 (transfers
nontestamentary). Subdivision (c) is continued in substance in Probate
Code Section 5405 {payment as discharge).

Financial Code § 1831 added Multiple-party accounts

SEC, . Section 18318.5 is added tc the Financial Code, to
read:

18318.5. An investment or thrift certificate that 1s a

multiple-party account as defined in Section 5132 of the Probate Code
is governed by Part 1 (commencing with Section 5100) of Division 5 of

the Probate Code.
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Comment . Section 18318.5 makes reference to the California
Multiple-Party Accounts Law, which applies to industrial loan companies.

Probate Code § 269 (technical amendment). P.0.D. account
SEC. . Section 269 of the Probate Code 1is amended to read:

269, "P.0.D. account" means an aecesunt subjeet to a pev—on-death
provision as provided im Seetion 853+5; 7604+5y 11203+5y 14854-54 or
18318-5 of the Finaneial Gede has the meaning given that term in Section
5140,

Comment. Section 269 is amended to delete the former reference to
Sections 852.5, 7604.5, 11203.5, 14854.5, and 18318.5 of the Financial
Code which have been repealed, and to substitute the cross-reference to
the definition of "P.0.D. account™ in Section 5140,

Probate Code technical amendment Decedent's estate defined
SEG. . Section 6600 of the Probate Gode is amended to read:

6600, (a) Subject to subdivision (b), for the purposes of this
chapter, "decedent's estate" means all the decedent's perscnal property,
wherever located, and all the decedent's real property located in this
state.

{b) For the purposes of this chapter:

(1) Any property or Iinterest or lien thereon which, at the time of
the decedent's death, was held by the decedent as a Jeint tenant, or in
which the decedent had a 1life c¢r other interest terminable upon the
decedent's death, shall be excluded in determining the estate of the
decedent or its value.

(2) A multiple-party account teo which the decedent was a party at
the time of the decedent's death shall be excluded in determining the
estate of the decedent or its value, whether or not all or a portion of
the sums on deposit are community property, to the extent that the sums
on deposit belong after the death of the decedent to a surviving party,
P.0.D. payee, or beneficiary. As used in this paragraph, the terms
"multiple-party account,” "party," "P.0.D. payee," and "beneficlary" have
the same meaning as given those terms by Seetien 5101 Sections 5132,

5136, 5142, and 5126, respectively .

Comment. Section 6600 is amended to replace the former reference
to Section 5101, which has been repealed, with a reference to the new
sections where the defined terms are found.
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Probate Code 13 technical amendment Property excluded in
determining property or estate of decedent or its value

SEG. . Section 13050 of the Prohate Code is amended to read:

13050. (a) For the purposes of this part:

(1) Any property or interest or lien thereon which, at the time of
the decedent's death, was held by the decedent as a joint tenant, or in
which the decedent had a 1life or other 1interest terminable upon the
decedent's death, or which was held by the decedent and passed to the
decedent's surviving spouse pursuant to Section 13500, shall be excluded
in determining the property or estate of the decedent or its wvalue.

(2) A multiple-party account to which the decedent was a party at
the time of the decedent's death shall be excluded in determining the
property or estate of the decedent or its wvalue, whether or not all or a
portion of the sums on deposit are community property, to the extent that
the sums on deposit belong after the death of the decedent to a surviving
party, P.0.D. payee, or beneficlary. As used in this paragraph, the
terms "multiple-party account ," "party," "P.0.D. payee," and
"beneflciary™ have the same meaning as given those terms by Seetien 5161
Sections 5132, 5136, 5142, and 5126, respectively .,

(b) For the purposes of this part, all of the following property
shall be excluded in determining the property or estate of the decedent
or its value:

(1) Any vehicle reglistered under Division 3 (commencing with Section
4000) of the Vehicle Code or titled under Division 16.5 (commencing with
Section 38000) of the Vehicle Code.

{2) Any vessel numbered under Division 3.5 (commencing with Section
9840) of the Vehicle Code.

(3) Any manufactured home, mobilehome, commercial coach, truck
camper, or floating home registered under Part 2 (commencing with Section
18000) of Division 13 of the Health and Safety Code.

{c) For the purposes of this part, the value of the following
property shall be excluded in determining the value of the decedent's
property in this state:

(1) Any amounts due to the decedent for services in the armed forces

of the United States.
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(2) The amount, not exceeding five thousand dollars ($§5,000), of
salary or other compensation, including compensation for unused vacation,
owing to the decedent for personal services from any employment.

Comment. Section 13050 1is amended to replace the former reference

to Section 5101, which has been repealed, with a reference to the new
sections where the defined terms are found.
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TRANSTITYONAL, PROVISION ARD OFPERATIVE DATE

Section . Uncodified Transitional Provision — No duty to inform
persons of enactment of act
SEC. . {a) A financilal institution (as defined in Section

5128 of the Probate Code) has no duty te inform any of the following of
the enactment of this act:

{1) Any depositor holding an account on the operative date of this
act.

{2) Any beneficiary named in & trust account on the cperative date
of this act,

{3) Any P.0.D. payee designated on a P.0.D. account on the
operative date of this act.

{3) Any agent designated on an agency account on the operative
date of this act.

{(b) No liability shall be imposed on a financial institution for
failing to inform any person designated in subdivision (a) of the
enactment of this act.

Comment . Section is designed to avoid any expense to
financial institutions of advising existing depositors concerning the
enactment of this act. The act that enacted the California
Multiple-Party Accounts Law included a comparable provision. 1983 Cal.
Stat, ch. 92, § 6.

Operative Date
SEC. . This act shall become operative on July 1, 1990, and

shall apply to accounts in existence on that date, and accounts
thereafter established.

Comment, The operative date of this act is delayed until July 1,
1990, so that banks and savings and loan associations will have time to
take any necessary action to operate under the provisions of the act
and so persons who have accounts in existence on the effective date
{January 1, 1990) will have time to make any changes in the deposit
agreement that they believe are desirable in view of the enactment of
this act.
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