
UL-1033 

Memorandum 86-205 

su162 
05112187 

Subject: Study L-1033 - Determining Class Membership (Comments on 
Tentative Recommendation) 

The Tentative Recommendation Relating to Determining Class 

Membership was distributed for comment in September 1986. We have 

received 23 letters approving and commenting upon this recommendation. 

These letters are attached as exhibits. 

This memorandum analyzes substantive comments we have received. 

These comments are discussed following the relevant sections in the 

revised draft recommendation attached hereto. 

Respectfully submitted, 

Stan G. Ulrich 

Staff Counsel 
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Memo 86-205 EXHIBIT 1 

BELAN M. WAGNER 
ATTORNEY AT LAW 

U1200 SUNSET IIOULEVARD. SUITE 207 

"ACIII"IC PALISADES. CA 80272 

(213) ."4-0837 

October 10, 1986 

California Law Revision Committee 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Studies: L-I035 
L-I033 
L-I045 
L-800 

Re: Tentative recommendations relating to 
The New Estate and Trust Code 

Gentlemen: 

I received and approve of the tentative 
recommendations relating to: 

1. Administration of Estates of Missing 
Persons Presumed Dead; 

2. Determining Class Membership; 
3. Preliminary Provisions and Definitions; 
4. Non-resident Decedent; 

PLEASE NOTE MY NEW ADDRESS as shown on this 
letterhead: 

BMW:df 

Belan M. Wagner, Attorney 
15200 Sunset Boulevard, Suite 207 
Pacific Palisades, CA 90272 

Very truly yours, 

f 
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Memo 86-205 ':. EXlIIBIT 2 

VENTURA. CALIFORNIA 
ROElERT R. WILLARD. JUDOK 

Octobex 10, 1986 

California raw Revision Cannission 
4000 Middlefield Rd. 
Suite I>-2 
Palo Alto, CA 94303-4739 

Gentlaren: 

I have reviewed the five tentative rec:atmenOations relating to 
probate law and procedure that you mailed Octd:>er 3, 1986. 

In my opinion each change has merit, and I have no additional 
changes to suggest. 

I am sending the tentative r~tion on p..lblic guardians 
and administrators to the Ventura County Public Guardian and 
M-Unistrator (or her ccmnents, if any. 

Sincerely, 

~~~ 
Robert R. Willard 
Judge of the Superior Court 

RRW:vm 

cc: Catherine E. Johnston 
Public, Mninistrator & Guardian 

1.-1040 
&-1933 
L-1035 
L-800 
L-1045 
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Memo 86-205 EXHIBIT 3 
L-I045 
1-800 
L-1035 
L-I033 
L-I040 JEROME SAPIRO 

ATTORNEY AT OW 
-.rna .......aA. MlITI .. 

' .... UTTE. STHET 

.... Fa MC 'Co CA, ' ... 08--541 e 
44.S) .ae-U515 

Oct. 10, 1986 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA, 94303-4739 

Re: Tentative Recommendations, 
dated September, 1986 
Proposed Estate and Trust Code-

Hon. Commissioners: 

Thank you for the opportunity to review and comment upon 
your proposed recommendations concerning the following subjects. 

DETEru1INING CLASS ME~~ERSHIP, #Ll033, Sep~. 1986 

To clarify, why isn't a personal representative of an 
estate or a trustee included as one who may commence 
proceedings to determine members of a class or to 
determine identity of one or more as a member of a 
class? 

It seems necessary. 

In any event, I do appreciate the chance to review these 
proposals in advance. It is part of the educational process. 

Respectfully, 

JS:mes 

~~~~ 
~~me-Sapiro 
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Memo 86-205 

October 14, 1986 

EXHIBIT 5 

BURRISS. SUMNER & PALLEY 
A PROFESSIONAL CORPORATION 

"ITORN EYS AT LAW 

OLO MILL. OFFICE CEN'rER 

20' SAN ANTONIO CIRCLE 

SUITE USC 

KOUN"l'AIN VIE". CALIII"ORNIA 96040 

California Law Revision Commission 
4000 Midd;efield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Gentlemen: 

L-I040 
L-&033 
L-I035 
L-800 
L-I045 

I have no comment with regard to most of the tentative 
recommendations relating to probate law, as most appear both 
necessary and useful. 

I do object, however, to the change of title. I see no 
particular purpose in changing the name of the code from Probate 
Code to Estate and Trust Code, particularly in light of the fact 
that we are accustomed to dealing with a Uniform Probate Code as is 
most of the country. 

The change of title is unnecessary, expensive, will create 
confusion, and in the long run will cost a great deal of money 
in changing the cross-references which currently exist in other 
California Codes. 

My suggestion is that the title remain the same. 

SUSAN HOWl 

SHB:cd 

-~ 



~. - Memo 86-205 

.. 
.EXHIBIT 6 

GIL.BERT MOODY 
VERNON JOHNSON 
EDWIN MACH . ATTORNEYS AT LAw 

L-I040 
klgn 
1.-1035 
';":800 
L-I045 

THOMAS HOL.SINGER 250 WEST MAIN. TURLOCK. CA 95380· (209) 632·1086 
October 15, 1986 

California Law Revision Commission 
4000 Middlefield Rd., Suite D-2 
Palo Alto, CA 94303-4739 

Re: Probate Law Revision 

Gentlemen: 

Thank you for sending me your recommendations relating to 
probate law and procedure. I think there are some very good 
proposed revisions, and there is only one part that disturbs 
me and to which I object. This has to do with the Public 
Guardian and Public Administrator. I think the Public Admin­
istrator's powers and reimbursement for expense should be 
much limited and restricted from their present powers rather 
than expanded. In fact, I think if there is anyone else 
available to act as a guardian or administrator, particularly 
administrator, he should be given precedence over the Public 
Administrator, and the Public Guardian and Public Administra­
tor should be at the bottom of the list of those who may be 
appointed. 

I think too in a Will contest the law should provide for 
appointment of a Public Administrator only if requested by 
all parties to a contest. 

Our experience with the PA office has led to this conclusion. 
Some of the employees seem to run rough-shod over the needs 
and feelings of people and those interested as friends, 
relatives, or heirs. I have one probate administration where 
it was reported to me by a client that she had been told by 
the Public Administrator's employee that she should not have 
a private attorney handle the administration; that the Public 
Administrator's office should do it, and that if it was turned 
over to a private attorney the time and cost would be much 
greater than if the Public Administrator handled it. 

I had another incidence where a client was in a mental health 
unit for a short time because of his alcoholism. When he 
returned home, he found that the Public Guardian had cleaned 
out his house and sold all of his furnishings for a rather 
small amount, and including some rather valuable antique ware 
and furniture. 

, 
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October 15, 1986 
Page 2 

Likewise, I do not think the Public Administrator's fees for 
conserving an estate should be increased to $350.00, and I 
don't think there should be any standard fee; that they should 
be required to apply to the court for an allowance after proper 
notice according to the time and trouble they have had in 
conserving the estate. -

I am also enclosing the questionnaire regarding probate practice, 
and I would strongly object to the proposal relating to changing 
the fees to a review process. The present system allows for 
adjustment of the statutory fees and commission which is suffi­
cient protection in my view. I think adoption of the proposal 
would just promote rabid competition by some offices, with heirs 
going from office to office to check out the lowest bids. 

I do think there should be a minimum fee and commission allowed 
for estates under $15,000.00.1 have handled estates where there 
has been real property of a value of $500.00 or $1,000.00 or 
$2,000.00 or $3,000.00, and obviously 4%·of these values does not 
begin to pay for the work. Fortunately the courts have been 
generous in allowing extraordinary fees, but I would suggest a 
minimum of $250.00 to $300.00. 

What can happen in relation to fee allowances can be illustrated 
by what happened. in our county a few years ago. Attorneys had 
normally been asking for $500.00 extraordinary fees for preparing 
federal estate tax returns. A couple Judges took the position 
that the work wasn't worth more than $250.00, so we and perhaps 
quite a few other attorneys just quit doing them and the Judges 
never said a word about payment of $750.00 to accountants. 

Thank you for your consideration. 



:Memo 86-205 iXHIBIT 7 

LAW OFFICES OF' 

CHANDLER, BRUNER & RICKS 
STllfltolEN M. CHANCI...ER 
LELANO w •• "UNE.R 
STIEP'H£N •• RICKS 
STItPHII:N Go. CMlf.NOLI:R 

~OSHU'" L. 8R'IGMT 

PRO"lEaSIONAL CORPORATION 

BEST BUILDING, 1330 EAST 14l1t STFtE£T 

SAN LEANDRO, CALIFORNIA 9 .... 577-..47$_ 

,4I-IS) 483-1444 

October 16, 1986 

Mr. John B. DeMoully 
Executive Secretary 
california Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, CA 94303-4739 

Dear Mr. DeMOully: 

lr-l040 
k I033 
lr-1035 
L-800· 
L-I045 

I received the Law Revision Commission's tentative 
recommendations relating to probate law with your cover 
letter of October 3, 1986. I reviewed the enclosures and 
find them to be a very excellent job and really have no 
particular comment other than my congratulations to the 
Commission. I would like to receive any future mailings. 

Very truly yours, 

CHANDLER, BRDNER &' RICKS 

Leland W. Bruner 

LWB/tm 
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Memo 86-205 

Irving Kellogg 
Attorney at Law 
821 Monte Leon Drive 
Beverly Hills, Ca 90210 

John H. DeMoully 
Executive Secretary 
California Law REvision 
4000 Middlefield Road 
Palo Alto, Calif. 94303-4739 

EXHIBIT 8 
Study L-1033 

1 

October 21, 1986 

Re: Tentative REcommendation: Estate and Trust Code -
Determining Class Membership. 

Dear John: 

My comments deal with drafting improvement: 

Section 323. Change it to read: " At any time before the 
hearing, a person interested in the property may file a response 
to the petition, which denies or supports any of the matters 
included in the petition. (Or, put a period after first petition 
and start a new sentence: "That response may deny or support any 
of the matters included in the petition." The word "that" after 
the first, "petition" does not clearly refe'r back to the word, 
"response". The antecedent procedure is muddy.) 

Section 324 (a). The court shall hear the evidence offered by 
the petitioner and by any contestant, and shall make an order 
determining whether or not the peti~ioner is a member of the 
class. (As stated, it implies the Court determines that the 
petitioner is a member of the class. At least that is the way I 
read it. I consider it ambiguous.) 

(b) The court order is prima facie evidence of the facts 
determined and is conclusive in favor of any person who without 
notice of any conflicting interest acts in good faith and in 
reliance on the order. (My rearrangement of the phrases puts them 
in more logical order. 

I hope you do not consider my drafting suggestions to be 
nit-picking. As you know, I am a somewhat student of drafting. 
If you have the time, I would like to have your comments as to 
whether I should, when reviewing the Recommendations, continue to 
suggest drafting changes. 



Memo 86-205 

LAW OFFICES 

HOUSER & SANBORN 

J!VEBE1'T HOUSel 
WA&lll!N L. SANBOBN 

October 22, 1986 

EXHIBIT 9 

California Law Revision Commission 
4000 Middlefield Road, 10-2 
Palo Alto, California 94303-4739 

Study L-1033 

260 ATLANTIC AVENUE 

LONG BEAO!, CAUFORNIA 90802-~294 

My review of the tentative recommendations of the Estate and 
Trust Code are as follows: 

L-l045 - Useful 

L-1035 - Okay 

L-I033 - Fine 

L-1040 - Okay as far as it goes. My experience has been 
in Los Angeles County where both of these offices 
are sadly behind schedule. Some means should be 
devised to require a more rapid termination of 
cases, or the use of private attorneys by court 
appointment when the schedules get more than six 
months behind. 

L-BOO - Approved 

This is my first shipment of papers, so I may have missed something. 
I am involved right now with a trust which should be revocable under 
§2280 of the civil Code. Husband and wife set up the trust to bene­
fit each other and after the death of the survivor to go to numerous 
beneficiaries. The wife died first. The husband wishes to revoke 
the trust, and the defense is that everyone of the contingent bene­
ficiaries has to be notified and given a chance to protect his 
conting y. I think this point should be settled by statutory 
author-

HOUSER 

EH:da 

"-.----, 



Memo 86-205 EXHIBIT 10 

WILBUR L. COATS 
ATTORNEY AND COUNSELOR AT LAW 

California Law Revision Commission 
4000 Middlefield Rd., Suite D-2 
Palo Alto, Ca 94303 

Dear Commission Staff: 

Studies: L-800 
L-I033 
L-I035 
L-I040 
L-I045 

TELEPHONE (619) 748-6512 

October 23, 1986 

Comments relate to studies 1033, 1035, 1040, 1045, and 800. 

I concur with all changes except as set forth below concerning 
study 1040. 

The term "resasonable fee for service" in referring to fees to 
be charged for services rendered by the Public Guardian and 
Public Administrator appear too broad and are going to cause 
a great deal of non-uniformity throughout the state. Each court 
will determine the fee according to its "liberal" or "conservative" 
view of charges for service rendered. It appears to me that the 
State has an obligation, as it does in setting probate fees, except 
for extraordinary fees, to state with specificity the range of 
fee charges. I suggest that a minimum dollar amount be set forth 
and a percent above that pegged to the dollar value of the property 
handled be established in the code as the proper fee. I believe 
it is important to establish specific guid8lines rather than the 
subjective term "reasonable". 

Regarding the appraisal of an estate it appears that if an estate 
consists of real property only or real property and other p~rsonal 
assets not exceeding a value of $lODO.OO or some similar dollar amount 
the estate should be appraised by the nominated or appointed Guardian 
or Conservator. Especially onerous for a Guardian or Conservator 
is the necessity to either borrow money or sell an asset to pay an 
appraiser when an estate does not have any cash or a minimal amount 
of cash but may have a valuable piece of real property which may be 
the residence of the conservatee or the minor. 

Thank you for the opportunity to review the proposed changes. 

Very truly yours, 

12759 Poway Road, Suite 104, Poway, Califo'rnia 92064 
i 

.. _1 



Memo 86-205 EXHIBIT 11 

KILPATRICK, CLAYTON, MEYER & MADDEN 

Studies: L-800 
L-I033 
L-1035 
L-1040 
L-1045 

R • ..J. ~ILF>ATRICK 

STERLING S. C~YTON 
CONALD W. MEYER 

F"t-IILIP M. MADDEN 

STEVE:N A . ..JONES 

t-IONTGOMER'r' COLE 

SCOTT M. KOF"PEL 

TERENCE KILF"ATRICK 

October 22, 1986 

Mr. John H. DeMoully 
Executive Secretary 

A PROFESSIONAL COR~ORATION 

ATTORN EYS AT LAW 

California Law Revision Commission 
4200 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Dear Mr. DeMoully: 

200 PINE AVENUE, SUITE 606 

POST OFFICE BO)( 2210 

LONG BEACH, CALIFORNIA 90801-2210 

i213t 435-6565 

(213) 775-3206 

I have reviewed the five tentative recommendations pertaining 
to probate law and procedure sent to me for review and 
comment. I think the recommended changes are all improvements 
in existing law, and the only particular observation I would 
make pertains to the tentative recommendations regarding the 
public guardian and public administrator. ~pparently, it is 
now proposed that the public guardian will not be restricted 
insofar as statutory fees are concerned and that it will be 
left simply with a nreasonable fee n determination. It would 
seem to me that the determination of a reasonable fee, or at 
least its approval, should be subject to court review and 
authorization. 

Yours very truly, 

KILPATRICK, CLAYTON, HEY R & MADDEN 

r 



Memo 86-205 EXHIBIT 12 

ROBERT KINGSLEY 
AtiSOClA.TE JUSTICE 

STATE OF CALIFORNIA 

COURT OF APPEAL 
SECOND DI$TRJCT-DJVISION FOUR 

3580 WILSHIRE BOULEVARD 

LOS ANCiELES. CALIFORNIA 1110010 

October 30, 1986 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Gentlemen: 

I am in receipt of and have read the various tentative 
recommendations relating to the proposed new estate 
and trust code. 

I commend you for bringing together and reconciling 
what are currently provisions scattered through 
at least two present codes. 

I am also somewhat concerned about the prov~s~ons 
in two of the proposals relating to the filing 
of opposition to the petitions. In one proposal 
relating to class membership, section 323 provides 
that a "response" may be filed at any time before 
the hearing, and in the proposed draft no time 
for filing a response is listed. In either case, 
it seems to me that some further provision should 
be included. In both instances, if a response 
i's not filed within a reasonable period prior 
to the hearing date, the statute should provide 
for a continuance of a hearing long enough for 
the petitioner[s] to counter-respond to the 
responses if they so desire. 

Sincerely, _ 
/, lY;-*~ 

I }t .. ·",f" j,f/ '/ 
/ 

1.-1033 
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Memo 86-205 EXHIBIT 13 Studies: L-800 
J.,-lOn 
L-I035 
L-I040 
L-I045 

DIETRICH, GLASRUD & JONES 
AN ASSOCIATION INCLUDING lAW CORPORATIONS 

ATTORN EYS AT LAW 

52150 NORTI-! I='ALM AVENUE, SUITE 402 
FllCfoIARO W. OIETRICH 

OONALD H. GLASFilUO 

VFtItE~NO O • .JONES 

I=tOeEFitT A. MAL.LE:K, .J R. 

JIIICI"I"'FIIO E. AUNE: 

FRBSNO. CALIFORNIA 93704 

TEL..EPHON It [2.081 435-5250 

~. W. OIETf=;IlCH 
~w COI't~OI'li"'TION 

OONALO 1-1. GLASRU 0 
WIo.W CORPOI'l .... TION 

VREI!:LANO O. JONES 
L. ... w CORPO lit .... TI 0 N 

~~ILI Ft J. NOFIIGAAFiI 0 

M"fRON .... SM tTH October 28, 1986 
ROBERT A. MAI...L.I!:K • .JR. 

I,.AW COIltPC ..... TION 

RICHARD E. AUNE: STAN M. CARDENAS 

TIMOTHYJ. BUCHANAN 
MIC .... AEL. W. MOSS 

KEVIN .0 BRIGGS 

L.AW eo .. POI'll .... TION 

TFI .... CI E E. OU OLlEY 

BRUCE A. OWOOM 
'.,JOMN O. HAMI!:S 

Pi} 

CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Re: Tentative Recommendatios Relating To 
Proposed New Estate and Trust Code 

Ladies and Gentlemen: 

I have completed my review of the tentative recommendations 
which were forwarded to me. Although my review was not 
intensive, I believe I have a good overall impression of and 
feeling for the new code. I would be interested in learning, 
however, what takes the place of Division 3 (Administration 
of Estates of Decedents) which has been moved to Division 
7 (new). 

I commend you on your decision to refer to everyone as 
"personal representatives". I, for one, will gladly adopt 
the change. The older practitioners, however, will have a 
great deal of trouble with this concept; especially those 
who still refer to multiple, female executors as "co­
executrices". 

I also am in complete favor of adopting a requirement that 
the county clerk provide a letter or other document outlining 
the duties of the personal representative and the addition 
to the code for the procedure allowing for actual notice to 
creditors. Your rejection of the proposals to eliminate 
mandatory publication of notice to creditors, especially in 
instances where actual notice is given, seems rather close­
minded. When you are dealing with an extremely small 
estate (house, car, a couple of bank accounts, etc.) and 
the probate has not been established with any thought to 
foreclosing creditors, could not an affidavit given by the 
personal representative attesting to the notification of 

.13,;0' 'i!i J. _,lLk 
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October 28, 1986 
Page Two 

all known creditors be used in lieu of publication? In 
my view, actual notice to known creditors far exceeds the 
effectiveness of publication in a legal newspaper and 
certainly is much less expensive. Even reducing the 
number of publication times (perhaps to one in the case 
of the giving of actual notice) would greatly assist the 
personal representative who is faced with a liquidity 
problem. 

I look forward to rece~v~ng and reviewing your further 
comments and recommendations. 

Very t~uly yours, 

& JONES 

dministrator 

c '0 'Ai .¥it . ~ ; . _" :8 "' ... .. Al . j .... " .-.. 
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Memo 86-205 EXHIBIT 14 

LAW OFFle ES OF 

LEVIN. BALLIN. PLOTKIN &: ZIMRING 
A PRO'ESSIONA ... COR,"ORATION 

12650 FHvERSIOE: DRIVE 
WILLIAM LEVIN 
HARMON A. BALLIN 

.JA.V.J. PLOTI<IN 

STUART D. ZIMFUNG 

NANCY O. MARUTANI 

GIG KYRIACOU 

NOfln"H HOLLYWOOD. CALI,.ORNIA ~1e.07·34e2 

John H. DeMoully 
Executive Secretary 

1.21.31 877-0'1583 • (aiel '&IIa4-3D50 

November 4, 1986 

California Law Revision Commission 
4000 Middlefield Road 
Suite D-2 
Palo Alto, CA 94303-4739 

Study L-1033 

0" COUNSEL 
,JUSTIN GRAF 

MANY'" SEATs::IAM 

L.£.GAL ASSISTANTS 

~ATRICIA D. FULL..EFlTON 

Fl'ACITA A. FRANCISCO 

ANNE M. CUNNINGHAM 

Re: Tentative Recommendations Relating to Probate Law 

Dear Mr. DeMoully: 

Enclosed are my comments regarding the five tentative 
recommendations recently sent to me for review. 

I appreciate this opportunity to assist the Commission and 
thank you for soliciting my input. 

SDZ :zw 
Enclosure 

I 



October 31, 1986 

COMMENTS ON TENTATIVE RECOMMENDATIONS OF THE CALIFORNIA LAW 

REVISION COMMISSION 

Determining Class Membership 

No comments or recommendations. It is fine as it is. 



Memo 86-205 

STANI.Ev \... HAHN'" 
DJIoVIO 1(. "OBINSON * 
LOREN H. RUSSEL.L • 
LEONARD M. MARANGltr 
WU .. L.IAM S. JOHNSTONE, JR.­
GEORGE R. eArr" * 
DON MilliE "NTHONY'" 
FiOBERT W. ANDERSON 
WIL.LIAM K. HENL.EY:Io 

CLARK R. eYA ... to 

RICHARD L. HAL.L ... 
SUSAN T. HOUSE 
CARL J. WEST 
DIANNE H. BUKATA 

GENE E. GREGG, JR, 
R. SCOTT JENK INS 
CHARL.ES J. GREAVES 
D,I,I..£ R. PEL.C.H 
WlLUAM s. GARB 

"PROF£HIOHAL. CORPORATION 

EXHIBIT 15 

HAHN I§J HAHN 
LAWYERS 
SUITE 900 

301 EAST COLORADO BOULEVARD 
fl'OST OF"nCE BI N B 

PASADENA, CA1.IFORNIA 91109 

November 11, 1986 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Re: 

Gentlemen: 

Tentative Recommendations Relating To 
The New Estate and Trust Code 

Study L-I033 

BEN.JAMIN W. HAHN, 1868-1932 

EDWIN F. HAHN. 1872-1951 

HERBERT 1... H"'HN,I893-'962 

R£TIBEp pARTNERS 

EDWIN F: HAHN, ..IR. 

A. HALE DINSMOOB 

RICH .... RO G. HAHN 

TELEPHONES 

(SIS) 796-9123 
(2:13) 681-6948 

CABL.E ADDRESS 

HAHN LAW 

TEI..ECOPIER 

(eIS) 449-7357 

This letter is written with respect to solicited comments 
on a number of tentative recommendations relating to The New Estate 
and Gift Tax Code. The following comments are a composite of comments 
of our office's Probate Department to particular tentative recommenda­
tions. 

Determining Class Membership: 

The proposed changes to existing Frob. Code ~!1190 - 1192 
in new Code ~~329 - 325 (application to determination of any class~ 
and including intestate succession) appear satisfactory. However, 
we would suggest consideration of incorporating such provisions into 
existing Prob. Code i~1080 - 1082 (determination of heirship). 
Broadening the scope of existing ill90,et seq., to intestate 
situations and any class would appear to make it more compatible 
with the provisions of il080, et seq., and combining the concepts 
would, or could, result in adjudicating the right to estate distri­
bution at the same time as determining class membership, and col­
laterally eliminate duplicatory sections dealing with procedural 
matters. 

Should you wish to discuss any of the foregoing comments, 
please feel free to call me. 

WSJ:g 



.;;II",u.u .. c;;:t • .L.I-UVV 

Memo 86-205 EXHIBIT 16 L-I033 
L-1035 
L-I040 

CALIFORNIA CONTINUING EDUCATION OF THE BAA
1045 

2300 Shattuck Avenue, Berkeley, CA 94704 
(415) 642-3973; Direct Phone: (415) 642-8317 

California Law Revision Committee 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

November 12, 1986 

Re: Study L-l040, Tentative Recommendation Relating to . 
Pub~ic Guardian and Public Administrator 

Sirs: 

I have reviewed the foregoing and am wondering if the judiciary 
has been consulted to determine whether proposed Probate Code 
2921 provides them adequate flexibility to order appointment of 
the Public Guardian in the situations which the judges face. I 
also think that the necessity of a determination that no other 
person is qualified and willing to act may be an undesirable 
restriction. What if the public guardian is willing to act and 
the court believes that it is best to appoint the public guardian 
because of disputes among family members who are technically qual­
ified and willing? 

I suspect that the one-fourth of one percent fee bond is much 
higher than the actual co.st to the county. 

I don't understand the rationale of having the court determine the 
clerk's fee in 7680(a) (2). 

It should not be necessary for heirs to wait four months to col­
lect an estate under $60,000 if they could have collected it with­
out administration, if the public administrator had not gotten in­
volveQ. 

I have also made a very cursory review of studies L-800, L-1033, 
L-l035, and L-l045. The principal proposed changes will improve 
the Code. 

thmeyer 

JAD-S:kg 

THE STATE BAR OF CALIFORNIA I University of California Extension 



Memo 86-205 EXHIBIT 17 

Studies: L-800 
L"-lQ33 
L-I035 

The Surety Association of America~g:~ 

LLOYD PROVOST 
President 

November 12, 1986 

100 WOOD AVE. S .• ISELIN. NEW JERSEY 08830 (201) 494-7600 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 9~303-~739 

Re: Law Revision Commission Tentative Recommendation· 
Relating to Probate Law 

Dear Mr. DeMoully: 

__ I 

FRANCIS X. LeMUNYON 
Vice Pres4denl 

ROBIN V. WELDY 
Director ~ Leg.1 _00_ 
ROBERT G. HEPBURN. JR. 
VIOl Presidenl 

GAETON SACCOCCIO 
SInD Statistician ... ...,_ ..... 
DENNIS E. WINE 
Vic& President • 

This is to acknowledge and thank you for your letter and enclosures of October 3. 

We have reviewed the latest set of recommendations (1-1040, L-800, L-1033, 
L-1035, 1-10~5) and are in general support of them. 

We would, however, like to echo the comments of the Western Surety Company 
which had written to you on October 1~, 1986. 

Please keep us on your mailing list to receive future recommendation studies. 

Thank you for your assistance. 

S:h
elY

, r1 /~ 
William L. Kell 
Manager-Surety 

. I 
WLK:poh 

; 



Memo 86-205 EXHIBIT 18 L-I033 

RAWLINS COFFMAN . 
POST OPP'.Ca: .OX , •• ATTORNEY AT LAW TEL.&PHOHIE 12.7-2021 

AREA CODE ••• 

November 13, 1986 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Attn: John H. DeMoully, Executive Secretary 

Dear Mr. DeMoully: 

Thank you for your communication and transmittal 
of October 3, 1986. 

My comment with respect to tentative recommendation 
#L-1033, "Determining Class Membership", is: . 

As a whole, I approve of this tentative recommendation. 
I assume this procedure will be utilized to determine the 
validity of the parent-child relationship under Probate Code 
6408 (b). 

* * * * * * * * * * 

Very truly yours,· 

f?~81~v-
RAWLINS COFFMAN 

RC:tm 

P.S. Please keep me on your mailing list. 

* 
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Wrfte(1 Direct Dial Number 

834-6333 

EXHIBIT 19 
OFFICES OF 

THE COUNTY COUNSEL 
COUNTY OF ORANGE 

10 CIVIC CENTER PlAZA 
MAiUNG ADDRESS: P.O. BOX 1379 

SANTA ANA. CALIFORNIA. 92102-1379 

7141834-3300 

November 14, 1986 

L-1033 

ADRIAN KUYPER 
COUNTY COUNSEL 

WILLIAM J. McCOURT 
. CHIEF ASSISTANT 

ARTHUR C. WAHLSTEDT. JR. 
LAURENCE M. WATSON 

ASSISTANTS 

VtcfOR T. SELlERUE 
JOHN R. GRISET . 
EDWARD N. DURAN 
IRYNE C. BLACK 
RICHARD O. ·OVI EDO­
O.M.MOORE 

BARSARA L. STOCKER 
JAMES F. MEADE 
STEFEN H. WEISS 
SUSAN STROM 
DAVID BEALES 
TERRY C. ANDRUS 

.CLAUDIA L COWAN 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

-.' 

JULEE ROBINSON 
BENJAMIN P. DE MAYO 
R. DONALD MciNTYRE 
HO¥MRD SERBIN 
DANIEL J. DtmER 
GENE AXELROD 
ROBERT L AUSTIN 

. DONALD H. RUBIN 
- DAVID R. CHAFFEE 

CAAOL D. BROWN 

J .... M ES L. TU RN ER 
PETER L COHON 
NICHOLAS S. CHRiSOS 
DAVID'G. EPSTEIN 
THOMAS F. MORSE 
WANDA S. FLORENCE 
HOPE e. SNYDER 
BRIAN PETRABORG 

Dear Commission: 
DEPUTIES 

Thank you for sending me the revised tentative 
recommendations regarding the Public Guardian/Public 
Administrator, Determining Class Membership, preliminary 
Provisions, Nonresident Decedent, and Administration Of Estates 
Of Missing Persons Presumed Dead sections of the new Estate and 
Trust Code. 

Due to the birth of my first child, I have had difficulty 
finding the time to respond before now. I am sending my response 
before the deadline of November 15, but it may -not reach you 
until after the deadline. I hope you will consider my comments 
as if timely received. 

As before, I note that these are my individual views. I do 
not write here as a representative of the orange County Counsel, 
the Orange County Public Administrator/Public Guardian, or the 
County of Orange. 

Determining 
of the change s, 
proceedings. 

Class Membership I support the general thrust 
expanding the list of those who may commence 

Please note that I have only commented on proposed changes 
in the law. My failure to comment on sections that simply 
renumber and recodify the law should not be construed to 
necessarily indicate approval or disapproval of the existing law. 

I look forward to receiving your further recommendations. 

Very truly you~s, ,1 
Ik~Jr~~ 

Howard Serbin 
Deputy County Counsel 

HS:jp Orange County 

cc: Carol Gandy, Linda Martinez, Dwight G. Tipping, Chris Salas -
Office of Public Administrator/Public Guardian; 
James F. Meade, Nicholas S. Chrisos - Office of County Counsel 

---~--------.~~~~=. =_. 



Memo 86-205 EXHIBIT 20 

I:; Matthew Bender -- . 
November 17, 1986 

CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road, suite D-2 
palo Alto, CA 94303-4739 

Studies: L-800· 
k l033 
L-I035 

. L.,.1040 
L-I045 

Mallhew Bender 
& Campany, Inc. 
ZlO1 Webster Street 
Post Office Box 2077 
Oakland. CA 94604 
1415)446-7100 

Re: Studies. L-800 (Nonresident Decedents), L-I033 (Determining 
Class Membership), L-I035 (Estates of Missing persons),L-lQ40 

(Public Guardians/Administrators), and L-I045 (Definitions). 

Gentlemen: 

Thank you for the September, 1986 versions of the tentative 
recommendations of the above-referenced proposals. It is 
helpful to have the latest thinking of the commission regarding 
the preliminary provisions and definitions while reviewing the 
other proposals. 

I know this will arrive after your November 15th deadline, but 
computer malfunction has made timely transcript ton of this 
letter impossible. 

Regarding the proposal for simplification of distribution or 
adminsistration of california assets of nonresident ~ecedents, 
I think it is all workable, sensible, and an improvement. Also: 

512522 (validity of foreign will): I especially like the 
proposed provision conforming the criteria for validity of 
a nonresident's will to those in Prob C 5 6113. 
5512553, 12554 (payment of small accounts): Shouldn't 
Totten trust accounts be excepted from those which may be 
delivered to a foreign representative? If there are 
competing claims by a Californian entitled to distribution 
without administration and a foreign representative, are 
they to be resolved in the state where the primary 
administration is pending or may they be resolved here? 
The requirement of S 12553(b) and the discharge from 
liability provisions of prob C S 13106 seem to favor the 
California claimant, allowing the institution to pay the 
California claimant and requiring the foreign 
representative then to establish a superior claim. Is that 
your intention? . 

Regarding the proposal for determination of class membership: 
5 320 (Proeceeding authorized): Are there some situations 
in which both these proposed proceedings and proceedings 
under Prob C § 1080 will be available? 
5 322(b) (Notice of Hearing): This is not one of the 
matters listed at Prob C S l200(a). Given prob C S 1200(d) 
and the trend to limit the responsibility of the clerks for 
posting notices, why not drop subdivision (b)? 

..,. Times Mirror 
... Books 

• 



/) Matthew Bender .-
5 323 (Response): Answers can support (admit) as well as 
deny, too. DO you think it might simplify things to 
require the response/answer be filed sooner than before the 
hearing? IS earlier filing required in some counties by 
virtue of local rules? I think that procedurally these 
proposed proceedings and proceedings under Prob C S 1080 
should be substantially similar. 

I like all the changes regarding administration of estates of 
missing persons. I agree that there is no reason to perpetuate 
different notice, hearing, or distribution waiting-period 
requirements for estates of missing persons. I also think the 
changes adopting the new general defintion of interested person 
and charging the costs of any additional required search to the 
estate are appropriate. 

I like all the changes regarding public guardians and 
administrators. Specifically, I agree: 

5 2921: that domicile is a more workable basis for 
jurisdiction; 
to be drafted (re W & I C S 8011): that appraisals are 
wasteful ana unnecessary in small estates; . 
55 2631, 2942: that the public guardian should have 
authority to pay expenses of general admisistration on the 
same basis that present law provides for paymen~ of funeral 
and last illness expenses; 
5 2941: that the public guardian should be allowed more 
flexibility in arranging for legal representation; 
55 7643, 7683(b): that unclaimed funds in an estate 
admininstered by the public admininstrator are more 
properly turned over to the county; and 
5 7682-7684: that the new creditor protection prOVisions 
are appropriate. 

Regarding the current version of preliminary prov~s~ons and 
definitions, generally, they all seem sensible. Specifically, 
I like the new § 46 definition of insured account because it 
equalizes the treatment between the three most prevalent types 
of financial institutions and because it is keyed to the 
insurance coverage. I think the latter is especially important 
since representatives under pressure to maximize income to the 
estate are likely to forget that some of the "investment 
certificates" are not insured. 

»;;IZ~Uw 
{ ~~ A. Befjtucio 

senior Legal~riter . 

cc George A. Meier 

- 2 -



Studies: L-800 

Memo 86-205 EXHIBIT 21 

MAC CARLEY. PHELPS 8: ROSEN 

ATTORNEYS AT LAW 

t:ISti 
L-1040 
L-I045 

MARK MACCARLEY 
EDWARD M. PHELPS 
WALTER K. ROSEN 
RUTH A. PHELPS 

... 00 ALAMEDA AVENUE, SUITE 11.!10 

BURBAN~ CALIFORNIA 9 1 .e0!5-4331 

TELEPHONES 
'81 •• 841-2.800 
(213) 3 ..... ·' ZS4 

O •• ORAH BALLINS SCHWARZ 
HARLAN L.. BRANSKY Nove.ber 17, 1986 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Attention: John H. D'Moulley, Executive Secretary 

Re: Law Revision Co.mission Tentative 
Recommendations Relating to Probate 
Law 

Dear Mr. D'Moulley: 

I am writing to you with my comments on 
the Tentative Recommendations of the California Law 
Revision Commission relating to the new Estate and 
Trust Code and the Public Guardian and Public 
Administrator. 

For your convenience in organIzIng the 
comments, I have put my comments for each separate 
code on separate sheets. If you have any questions, 
or if I can be of any further assistance, please'call. 

RAP:.r 
0612. 

Very truly yours, 

MacCARLEY, PHELPS & ROSEN 
A Professional Corporation 

By: ~» f{A. O. ~,~'J---' 
Ruth A. Phelps V 



MACCARLEY. PHELPS Be ROSEN 
A PROf'H51ONAL CCNIIPO"ATION 

Comments on Tentative Recommendations 
Related to the New Estate Trust Code 

Determining Class Relationship 
L-1033 

September, 1986 

I read this tentative recommendation. I 
endorse the expansion for which it provides. I 
approve this tentative recommendation. 

Respectfully submitted, 

0612111 

~/\ ~.JJ.W~ 
Ruth AO'Pheps U 

- 3 -
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II TlCOR TITLE INSURANCE 

Memo 86-205 

J. Earle Norris 
Vice President and 
Senior Claims Coun~1 

November 17, 1986 

Mr. John H. DeMoully 
Executive Secretary 

EXHIBIT 22 

California Law Revision Commission 
4000 Middlefield Road 
Suite "D-2" 

Palo Alto, CA 94303-4739 

Re: California Law Revision Commission 
Study L-800 - Nonresident Decedent 
Study L-I033 - Determinin9 Class Membership 

Studies: L-800 
lc-1033 
L-I035 
1.-1940 

'L-:1045 

Study L-I035 - Administration of Estates of Missin9 Persons 
Presumed Dead 

Study L-I040 - Public Guardian and Public Administrator 
Study L-I045 - Preliminary Provisions and Definitions 

Dear Mr. DeMoully: 

I have submitted copies of the above-mentioned studies to the 
Subcommittee members of our speci a 1 committee of the CL TA -Forms and 
Practices Committee for review and comment in October, 1986. 

I apologize for the late response since I noticed that you requested 
comments no 1 ater than November 15. 1986. From the responses I have 
received from the Subcommittee members, it would not appear that there 
is anything in all of the studies that would cause any concern for the 
members of our industry. 

I would suggest one recommendation with regards to Study L-I035. 
tentative recommendation relating to the Administration of Estates of 
Missing Persons Presumed Dead. That comment would concern proposed 
Section 12408, Recovery of Property by Mi ssi ng Persons Upon 
Reappearance. In Sub-Section (al (2) there is a statute of limitations 
from the recovery of property from distributees "to the extent that 
recovery from distributees is equitable in view of all the circumstances 
••• ". I would like to suggest that it would be of assistance if 
there were a third sub-paragraph to indicate that conveyances by 
distributees to third party bona fide purchasers for value would protect 
such pu rchasers and the mi ss i ng persons recovery wou 1 d be 1 imited to 
recovery only from the immediate distributee. This would clarify that 
the misSing person would be left with a monetary cause of action against 
the distributee but that the title as conveyed to the bona fide 
purchaser would be protected. 

Tleor Tille Insurance Company of California 
6300 Wilshire Boulevard. los Angeles, California 90048 (213) 852-7410 
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Letter to John H. OeMou1ly 
November 17, 1986 
Page Two 

Thank you very much for the opportunity to review the proposed 
recolllllEndati ons to the legi sl ature in the Law Rev; sion Conmi ssion I s 
continuing work. 

Very truly yours, . 

~EC~,~~ 
JEN:elm 

cc:Gordon Granger 
Richard M. K1arin 
Robert L. Manuele 
Robert Cavallaro 
James Wickline 
Collyer Church 
Clark Staves 

i -_.--' 



.. he 86-205 
EXHIBIT 23 

Study 1-1033 

L .. ", OFJ'ICES OF 

DIEMER. SCHNEIDER, JEFFERS. LUCE & QUILLINAN 

J .... G.Luc. 
J ...... V. QOI1.1.nll.1II 

IilaWlLR._ 
T.1bc1lAa. Tuan_ 
DM-ID t. Nunll 

444 CASTRO STREET. SUITE 900 

MOUNTAIN VIEW. CALIFORNIA 94041 

TELEPHONE (415) 969'4000 

TELEX 171654 IBC LTOS 

January 6, 1987 

Mr. John H. DeMoully 
Executive Director 
California Law Revision Commission 
4000 Middlefield Road, Room D-2 
Palo Alto, CA 94303 

• .. llfoCl .. " 

Re: LRC TR - Determining Class Membership 

Dear John: 

I have enclosed a copy of Study Team l's technical report on the 
TR for Determining Class Membership. The report represents the 
opinions of the team only. The report has not been reviewed by the 
Executive Committee. I am sending it to you for your information 
and comment. It is intended to assist in the technical review of 
those sections involved. 

See you in Los Angeles. 

. 
JVQ!hl 
Encls. 
cc: Chuck Collier 

lei th Bil ter 
Irv Goldring 

Jim Opel 
Jim Devine 
Lloyd Homer 

V. Quillinan 
ey at Law 
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REPORT 

TO: JAMES V. QUILLINAN 
LLOYD W. HOMER 
D. KEITH BILTER 
CHARLES A. COLLIER, JR • 
JAMES D. DEVINE 
IRWIN D. GOLDRING 
JAMeS C. OPEL 
THE EXECUTIVE COMMITTEE IN GENERAL 

FROM: WILLIAM V. SCHMIDT, STUDY TEAM NO.1 

DATE: DECEMBER 31, 1986 

SUBJECT: REPORT OF STUDY TEAM NO. 1. on TENTATIVE 
RECOMMENDATION (Determining Class Membership): 
New Estate and Trust Code §§ 320-325 

Study Team No.1, through its member William V. Schmidt, has 

reviewed this Tentative Recommendation and has the following 

comments in regard to it: 

Section 320: Existing Probate Code Section 1120 restricts 

its application to cases where a class is described as "heirs, 

heirs at law, issue, or children" and specifically excludes heirs 

who take by the laws of succession. To the best of my knowledge, 

the reason for this specific exclusion was that existing Probate 

Code Section 1080 provided for a procedure to determine heirship 

or to determine those heirs taking by law of succession. 

Study Team No. 1 approves of the concept of broadening the 

scope of new Section 320, but is concerned that confusion may well 

arise in the minds of petitioners and their attorneys if the new 

Estate and Trust Code contains a different and separate 

determination of heirship procedure similar to that in existing 

Probate Code Section 1080. If such a separate and different 

-1-
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procedure is retained in the new code, then the person.desiring a 

determination of heirs who take by laws of succession would have 

to choose from two different procedural sections. 

Section 321: Satisfactory. 

Section 322: Satisfactory. 

Section 323: Satisfactory. Study Team No. 1 very much likes 

the concept of a response to the petition which denies or supports 

the petition in place of the concept of an answer which primarily 

contests and denies matters set forth in a petition. 

Section 324: We recommend that the word "contestant" be 
changed to the word "respondent" to tie in with the concept of a 
response, which is set forth in Section 323. We assume that the 

word "contestant" came from the word "contesting" in the second 

sentence of existing Probate Code Section 1192 and referred to the 

person who would be filing an answer as set forth in the first 

sentence to Section 1192. Since a response may now be filed and 

since it may support the petition as well as deny or contest it, 

it seems appropriate to use the word "respondent.", We find the 

Section is otherwise satisfactory. 

Section 325: Satisfactory. 

Respectfully 'submitted, 

STUDY TEAM NO. I 

By: 

WV'S:ckt 

-2-
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ItL-1033 

STATE OF CALIFORNIA 

California Law Revision Commission 

Staff Draft 

RECOMMENDATION 

relating to 

DETERMINING IDENTITY OF CLASS MEMBERS 

June 1987 

CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road, Suite D-2 

Palo Alto, CA 94303-4739 

su20 



To: The Honorable George Deukmejian 
Governor of California and 
The Legislature of California 

June 26, 1987 

The California Law Revision Commission is now devoting its time 
and resources almost exclusively to the study of probate law and 
procedure. The Commission is preparing a new code to replace the 
existing Probate Code. 

The recommended legislation would replace the existing provisions 
relating to determining membership in a class, Probate Code Sections 
1190-1192 • 

This recommendation is submitted pursuant to Resolution Chapter 37 
of the Statutes of 1980. 

Respectfully submitted, 

Arthur K. Marshall 
Chairperson 

----------------------<-----<~--



#L-1033 

Staff Draft 

RECOMMENDATION 

relating to 

DETERMINING IDENTITY OF CLASS MEMBERS 

su20 
05/12187 

Existing law provides a procedure to determine the identity of 

members of a class that is described in terms of heirs, heirs of the 

body, issue, or children. 1 This procedure is not available to 

determine class membership if the property passes by intestate 

succession. 2 The decree of the court is prima facie evidence of the 

facts determined and protects persons dealing with the petitioner in 

good faith and without notice of conflicting interests. 3 

This procedure is continued in the proposed law and broadened so 

that it is available for determining the identity of members of any 

class entitled to property, not only classes described as heirs, heirs 

of the body, issue, or children. The need to obtain a court 

determination of class membership may be just as great in cases where, 

for example, the class is described in terms of family membership, such 

as relatives or next of kin, or by some other general class 

description. The proposed law also makes the procedure available in 

cases where the property passes by intestate succession and thus covers 

a case where a person's right to distribution of property has not been 

determined during administration. 

1. Prob. Code §§ 1190-1192. 

2. Prob. Code § 1190. This limitation is presumably due to the 
existence of a separate procedure for determining heirship in 
administration of a decedent's estate. See Prob. Code § 1080. 

3. Prob. Code § 1192. The proceeding determines a person's identity 
within the described class; it does not determine the legal right to 
property and does not appear to provide a forum for determination of 
conflicting claims to estate property. See Magaram, Determining 
Interests in Estate Distribution, in 2 California Decedent Estate 
Administration § 24.10, at 1048 (Cal. Cont. Ed. Bar 1975). 
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PART 10. DETERMINING IDEl'ITITY OF CLASS MKMBERS 

§ 320. Proceeding authorized 

320. (a) If title to property vests in a class, a person claiming 

to be a member of the class [or other interested person] may commence 

proceedings under this part to determine the person's ident i ty as a 

member of the class. 

(b) As used in this section, "person claiming to be a member of 

the class" includes the successor in interest of the person and the 

personal representative of the person or successor in interest. 

Comment. Subdivision (a) of Section 320 replaces the first part 
of former Section 1190. Unlike former Sections 1190-1192, the 
procedure of this part is not limi ted to cases where the class is 
described as heirs, heirs of the body, issue, or children. This 
procedure is available to determine whether a person is a member of any 
class, whereas former law did not apply where title had vested by the 
laws a f succession. For other procedures to determine class members, 
see, e.g., Sections 1080-1082 [11700-11705] (determination of right to 
distribution in proceedings for administration of estate), 17200(b)(4) 
(determination of trust beneficiaries). See also Section 48 
("interested person" defined). 

Subdivision (b) restates part of former Section 1190 without 
substantive change. 

~ The relation oE this procedure to the procedure set out in 
Probate Code Sections 1080-1082 Eor determination oE heirship in estate 
proceedings remains a source oE conEusion. (See the remarks oE Team 1 
oE the Executive Committee oE the State Bar Estate Planning. Trust and 
Probate Law Section. attached as Exhibit 23.) This conEusion 
presumably exists now since the determination oE heirship may be made 
under both Sections 1080-1082 and 1190-1192. However. the procedure 
under Section 1080 is tailored to probate proceedings and thus requires 
10-days' notice by mail (15 days under AB 708). The procedure to 
determine membership in a class is an independent proceeding and should 
probably require a higher degree oE notice. 

Mr. William S. Johnstone. Jr.. also suggests that the two 
procedures be combined. (See Exhibit 15.) This could easily be done. 
with the addition oE a special prov~s~on governing the manner oE 
petitioning when the interest is the subject oE a pending probate 
proceeding as opposed to where it is appropriately the subject oE a 
separate proceeding. This approach is taken in Probate Code Section 
202 which provides Eor the combination oE proceedings to establish Eact 
oE death with probate proceedings. However. it seems more appropriate 
to leave the limited procedure Eor petitioning Eor distribution Erom an 
estate in the part oE the code dealing with estate distribution. The 
procedure under consideration here is intended to Eunction outside the 
limited context oE estate distribution and is appropriate where there 
is no estate or where the estate has been closed. The staEE believes 

-1-
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that it is appropriate to explain the relationship between the two 
procedures in a comment. 

Ms. Beryl A. Bertucio also inquires as to whether these procedures 
overlap. (See Exhibit 20. p. 1.) 

~ Mr. Jerome Sapiro suggests that the personal representative 
or trustee should also be able to petition for a determination of class 
membership under this procedure. The staff agrees that this would be 
useful and has added the reference "interested person" in subdivision 
(a). "Interested person" includes any person having priority for 
appointment as personal representative and a fiduciary representing an 
interested person. 

~ Mr. Rawlins Coffman approves of the tentative 
recommendation and assumes that the procedure will be utilized to 
determine the validity of the parent-child relationship under Probate 
Code Section 6408(b) (intestate succession through foster parent or 
stepparent). (See Exhibit 18). This would be an appropriate procedure 
if a disposition is phrased in terms of "children" on petition of a 
foster child or stepchild. Of course. if property is subject to 
probate administration. the appropriate procedure is the petition for 
distribution. 

§ 321. Petition 

321. (a) Proceedings under this part shall be commenced in the 

superior court of the county in which the property or any part of the 

property is situated. 

(b) Proceedings are commenced by filing a petition that includes 

all of the following information: 

(1) The basis of the petitioner's claim of title. 

(2) A description of the property. 

(3) So far as known to the petitioner, the names, ages, and 

mailing addresses of the members of the class whose identity is sought 

to be determined. If any member is dead or if the mailing address of 

any member is unknown, the petition shall state these facts. 

Coument. Section 321 restates the last part of former Section 
1190 without substantive change, but applies to members of any class, 
consistent with Section 320. In addition, the petitioner is required 
to supply the mailing addresses, rather than the residences, of class 
members. See also Section 1284 (petition to be verified). 

§ 322. Notice of hearing 

322. Notice of the hearing on the petition shall be given as 

provided in Section 1220. 

-2-
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Comment. Section 322 restates the 
Section 1191 without substantive change. 
to set matter for hearing). 

~ This section has been revised 
notice provisions as set out in AB 708. 
suggests this change. (See Exhibit 20, p. 

second sentence of former 
See also Section 1285 (clerk 

to conform to the new general 
Ms. Beryl A. Bertucio also 

1. ) 

~ It appears to the staff that, since this is an independent 
proceeding that may effectively determine the right to property, a more 
formal manner of notice for a longer time is desirable. The Commission 
should consider whether it would be appropriate to substitute the 
following provision drawn from the procedure for determining adverse 
claims in probate (see Section 9861 in AB 708): 

§ 322. Notice of hearing (alternative) 
322. At least 30 days before the day of the hearing, 

the petitioner shall cause notice of the hearing and a copy 
of the petition to be served in the same manner as provided 
in Chapter 4 (commencing with Section 413.10) of Title 5 of 
Part 2 of the Code of Civil Procedure on the following 
persons known to the petitioner: 

(a) Each member of the class. 
(b) Any fiduciary or other person claiming an interest 

in, or having title to or possession of, the property. 

§ 323. Responsive pleading 

323. At any time before the hearing, a person interested in the 

property may file a response to the petition, denying or supporting any 

of the matters included in the petition. 

Comment. Section 323 replaces the first sentence of former 
Section 1192. Section 323 provides for the filing of a response 
instead of an answer and recognizes that the response may support, as 
well as deny, any matter in the petition. 

~ Justice Robert Kingsley suggests that if a response is not 
filed within a reasonable period before the hearing date, the statute 
should provide for a continuance for the petitioner to file a 
counter-response. (See Exhibit 12.) Ms. Beryl A. Bertucio also raises 
the issue of the time of filing a response and suggests that this 
procedure and the petition for distribution procedure under Section 
1080 be substantially similar. (See Exhibit 20, p. 2.) 

As to the late response, the staff believes that this is a general 
problem that is dealt with by the general provision specifying the 
court's power to continue or postpone any hearing in the interest of 
justice. (See Section 1286 in AB 708, which continues part of existing 
Section 1205.) 

~ The phrasing of this section has been revised for editorial 
purposes in response to remarks of Mr. Irving Kellogg. (See Exhibit 8.) 
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§ 324. Hearing and order 

324. (a) The court shall hear the evidence offered by the 

petitioner and by any respondent and shall make an order determining 

whether or not the petitioner is a member of the class. 

(b) The court order is prima facie evidence of the facts 

determined and is conclusive in favor of any person who, without notice 

of any conflicting interest, acts in good faith and in reliance on the 

order. 

COlIIII.ent. Section 324 restates the second and third sentences of 
former Section 1192 without substantive change. 

~ The word "respondent" in subdivision (a) of this section 
has been substituted for the word "contestant" at the urging of Team 1 
of the Executive Committee of the State Bar Estate Planning. Trust and 
Probate Law Section. (See Exhibit 23. p. 2.) 

~ The phrasing of this section has also been revised for 
editorial purposes in response to remarks of Mr. Irving Kellogg. (See 
Exhibit 8.) 

§ 325. Appeal 

325. The making of or refusal to make an order under Section 324 

is appealable. 

Comment. Section 325 replaces part of former Section l297(m) [as 
proposed in AB 708]. 
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COMMENTS TO REPEALED SECTIONS 

Probate Code § 1190 (repealed). Petition to determine members of class 
Conment. The first part of former Section 1190 is replaced by 

subdivision (a) of Section 320 (proceeding authorized) which does not 
limit the nature of the class description. The last part of former 
Section 1190 is restated in Section 321 (petition) without substantive 
change. The requirement that the petition be verified is generalized 
in Section 1284. 

Probate Code § 1191 (repealed), Setting for hearing; notice 
Comment. The first sentence of former Section 1191 is generalized 

in Section 1285 (clerk to set matter for hearing). The second sentence 
is restated in Section 322 (notice of hearing) without substantive 
change, except that the notice period is increased from 10 to 15 days. 

Probate Code § 1192 (repealed). Hearing; conclusiveness of order 
Comment. The first sentence of former Section 1192 is replaced by 

Section 323 (responsive pleading). The second and third sentences are 
restated in Section 324 (hearing and order) without substantive change. 
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