#1L.-1025 na7
10/31/86

Memorandum 8$6-~202

Subject: Study L-1025 - Probate Code (Creditor Claims and Pavment of
Debts——comments on tentative recommendation)

The Commission distributed for comment in July its tentative
recommendation relating to creditor claims and payment of debts. We
have received 17 letters commenting on various aspects of the tentative

recommendation, attached to thils memorandum as Exhibits:

Exhibit No, Author
1 Henry Angerbauer
2 Kelth P. Bartel {Chairman, Probate

Section, San Mateo County Bar Assn.)
3 Rawlins Goffman
4 James Efting
5 Irving Kellogg
6 Beverly Hllls Bar Assn., Probate, Trust
and Estate Planning Section)

7 Benjamin D, Frantz

8 Warren L. Sanborn

9 Howard Serbin

10 Warren L. Coats

11 Beryl A. Bertucio

12 Florence J. Luther

13 Benjamin D. Frantz

14 James {. Opel

15 State Bar Special Team on Creditor Claims
and Payment of Debts

16 Los Angeles County Bar Assn., Probate and
Trust Law Section, Executive Committee

17 State Bar Special Committee on Creditor

Claims and Final Distribution

The comments on the tentative recommendation generally were
favorable, Henry Angerbauer of course agreed with the conclusions of
the Commission. James Efting found the tentatlve recommendations well
thought out and heartily recommends them, The Beverly Hills Bar
Association pgenerally supports the proposed revisions. Beryl A,
Bertucic also generally agrees with the changes; "The proposed
procedure seems more efficient and realistic.” And the Los Angeles

County Bar Association finds the clzims provisions very much improved,




The comments alsc addressed specific points in the tentative
recommendation. Attached to this memorandum is a revised wversion of
the tentative recommendation, to which the staff has appended nctes
analyzing the comments following the relevant sections. The revised
version also incorporates technical changes and corrects typographical
errors noted in the comments,

Our objective is to make whatever changes in the draft appear
appropriate in order to prepare a final recommendation on this topic
for submission tec the 1987 leglislative sesasion. Please note that we
are preparing the draft as an amendment to the Probate Code rather than
as part of the Estate and Trust Code.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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Memo 86-202 | EXHIBIT 2 - Study L-1025

CARR, MCCLELLAN, INGERSOLL, THOMPSON & HORN

ATTORMNEYS AT LAW
SECURITY PACIFIC BUILDING ROBERT R THOMPSOM LUTHER M. CARR

FRANK B. INGERSOLL., JR. ~
218 PARK ROAD, POST OFFICE B8OX 513 e earm o
BURLINGAME, CALIFORNIA D40GH - OSI3 - ARTHUR H. BREDEMBECHK OF COUNSEL
(4i5) 242-GB00 HORMAN | HODONK, JIR.
- QUENTIN L. CODK .
ROSERT A. NEBRIG £ ;:'ng?gi';;
June 4, 1986 E’ﬁm“::é;:&';‘;" J. ED MECLELLAN
LAGE E. ANDERSEN sgs-1985)
KEITH P BARTEL
MARK A CASSANEGD SAN FRANCISCO
Law Revision Commission LAURENCE M. MY aene ) 23474890
400 Middlefield Road, Suite D=2 K““‘;fiﬂpmi"i“ﬁ FALG ALTD
Palo AltO, California 94303"4739 JAMES R CODY {4I5) S95%-5440
GWENDOLYN ¥ MITCHELL
PALIL. M, K AR K AME TELECOPIER
Dear Ladies and Gentlemen: MARK D. HUDAK {415) 342-7685

DAVID M, MCKIM
JORTAN W CLEMENTS
' » . WLLIG
On May 30, 1986, I sent you a letter dlscussfﬁgmﬁértain aspects of

the matters raised in your studies L-~1010 and L-1028.

One of the matters discussed dealt with creditor's claims and with
my belief that the proposed changes to the creditor's claims
statute ought not to be made and the creditor's claims provisions
retained as they presently stand.

I have recently had an opportunity to discuss this matter with the
Honorable Harlan K. Veal, the Superior Court Judge in San Mateo
County who has been handling probate matters for the past 18
months.

Judge Veal pointed out to me the considerable frustration faced by
a probate judge in dealing with the massive numbers of creditor's
claims submitted to the Judge for approval after approval by the
personal representative. This requirement is curious since almost
always the Judge has no independent basis on which to do anything
other than approve the claim.

Wwhile it is certainly appropriate that claims of personal
representatives and perhaps the estate beneficiaries be submitted
to the court for approval, the Commission should consider
recommending the abolition of creditor's claims submission for
judicial approval when -

parties.

San Mateo County Bar Association
Probate Section .

KPB:sh

¢cc: Honorable Harlan K. Veal




Memo 86-202 EXHIBIT 3 Study L-1025
RAWLINS COFFMAN ‘

POST OFFICK BOX 158 ATTORNEY AT LAW TELEPHOME 5217-2021
RED SLUFF, CALIFORNIA 8§08 AREA CODE 316

~August 12, 1986 .

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Ref: Study L-1025
Ladies and Geritlemen, Judges and Jurors:
Permit me to comment on Study L-1025.
With reference to Section 9150 I see two problems:

First: The clerks are overworked and cannot do a
proper job of notlfylng the attorney of record or the
personal representative;

Second: Where will the "amendment or revision of k
claim' referred to in section 9104 be filed? 1

The WOTICE OF DEATH OF _ AND OF PETITION TO
ADMINISTER ESTATE form approved by the Judicial Council,
DE-121, currently provides in paragraph no. 7 as follows:

"7. 1If you are a creditor or a contingent
creditor of the deceased, you must file
your claim with the court or present it
to the personal representative appointed
by the court within four months from the
date of first issuance of letters as
provided in section 700 of the California
Probate Code. The time for filing c¢laims
will not expire prior to four months from
the date of the hearing noticed above.”

Why not provide that all claims (whether original or amended
and revised) be filed with the personal representative or the [
attorney of record whose address appears on the Notice of Death?

ggggﬁ? Many clerks will assume the responsibility of
determining the valldlty. both as to form and content, of each 4
claim and return it to the claimant for revision without :
notifying the personal representative or the attorney of record.
Is the clerk to determine the “'status' of a late ¢laim?




California Law Revision Commission
August 12, 1986
Page 2

Under proposed section 9050 the personal representative ;
"shall serve notice' if he or she "has actual knowledge of a
creditor of the decedent'. At the outset the personal repre~- k
sentative must check the courthouse and involve the clerk in
a preliminary inquiry to determine whether a claim has been
filed. This again will impose a duty on the busy clerk which
is bound tc be resented.

With respect to section 9306: When does the 30 days
commence to run? Does it commence when the claim is filed
with the clerk or does it commence when the clerk notifies
the personal representative or the attorney of record?

b e e st

My suggestion is that all claims, whether’ origlnal
or amended, be filed with the Petiticner or the Attorney for
Petitioner who signs Form DE-121, NOTICE OF DEATH CF _ AND
PETITION TO ADMINISTER ESTATE at the address set forth on that
formal notice. This would resolwve the problems suggested above.

Thank you for retaining me on your mailing list.

- . Very truly yours,

P : ' | _ (@W{mﬁ éﬂfhwﬂ/

RAWLINS COFFMAN
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JACKSON, BROWN & EFTING
: ATTORNEYS AT LAW ,
RICHARD A BROWN AREA CODE 4G@
HUGH JACKSOM 485 SOUTH MATHILOA AVENUE. SUITE 304 TELEELONE 7ama114

JAMES M, EFTING SUNNYVALE, CALIFORNIA 94084
KEITH C. WATSON

8 August 1986

California Law Revision Commission
4000 Middlefield Road, Suite D-2.
Palo Alto, CA 94303-4739

‘Re: Tentative Recommendation relating to
The New Estate and Trust Code .
(Creditor Claims and Payment of Debts)

Dear Commission Members: _
Thank you for providing me with a copy of the tentative
recommendation regarding creditor's claims and payment of

Over all, I found the tentative recommendations well thought
.out and heartily reccmmend them..

Very truly yours,

JAMES TING

JE:kt - 1

Bt SR
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1

Irving Kellogg
Attorney at Law

821 Monte Lecon Drive
Beverly Hills, Ca 90210

August 10, 1986

John DeMoully

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, Ca 94303-4730

Re: Creditor Claims and Payment of Debts - Tentative
Recommendation relating tc The New Estate and Trust Code

Dear Mr. DeMoully:

Enclosed is thé draft with my comments and suggested
drafting changes noted in the body of the draft.

These are my additional comments:

Page 2. The word, only, belongs in front of the word, persons,
not in front of the words, be required.

Page 3. 1st paragraph. The new procedure burdens the probate
court even further. To have the clerk send out the notice to the
personal representative or attorney will lead to delay,
cmissions, and postal failures.

Why not shift the burden to the claimant with the requirement
.that the claimant must send the claim to both the clerk and the
personal representative by certlfied mail?

e
After all, claimants file very few claims in their lifetimes or
business careers, but the court would be filing and mailing
thousands of them. Imagine the chances for delays, cmissions and
postal failures under that system.

Sec. 9001. page 1.

Change "pursuant to" to "under". Modern drafting eschews
the archaic "pursuant to". This comment applies to all places in
the proposed code where "pursuant to" appears.

"Put a comma after the word, part, in the last line.
Otherwise it is not clear on the first reading that the word, .
and, connects two clauses rather than is a connective for part
and publication.

T B R 3 e AP T T
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Sec. 9001. page 2.

Eliminate the word, commencing. It is stuffy and is not as
easy to comprehend as, beginning.

Why not eliminate, constitute, and'put, are, in its place?

Put a comma after "publfc entity"” because "required by....,"
refersrto notice or reguest and dces not refer to public entity.

In the Note, put the clause "after the staff......" at the
beginning of the sentence to notify the reader that the action
does not occur until the event of consultation. The ewvent is the
important trigger for the action.

Sec. 9002 (a).

Do not separate the subject from the verb. The reader will
comprehend better if you place the clause, "whether..... " at the
start of the sentence.

(c)}. Insert after the word, unless, these words: “the
holder first makes a claim as required in this part." The words,
unless first made as prescribed in this part, are not instantly
clear.

9050. (a).

In the first sentence, move the clause, before
expiration...., to the space before the subject of the sentence
because, again, it is condition precedent and should be put there
as a warning to the reader that the actor does not act unless
that condition is fulfilled.

‘ Mr. DeMoully, I have noted my corrections in the body of the
text and I do not think you need any further explanations of my
reasoning. I would, however, call your attention to one more
correction on page 4, Sec. 9052, Notice. Add the word, DECEDENT,
to the heading. The probate court filings and the judicial
council forms either require it or ask for it to avoid confusion
with the estate of a Conservatee. So it would be with a creditor
and the court when the court would receive a claim.

I did not edit the entire report because of a lack of tine,

fbut I believe I have communicated the essence of what I think

should be done. I hope that your draftpersons are not offended
by my concern about precision in drafting, but it is a very
serious interest for me. As you know, I was involved in drafting
the original Statutory W111 and I have written about plain

English.
o ving Ke 1&@”

AL IRPY (3t

o
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EXHIBIT 6

BEVERLY HILLS BAR ASSOCIATION

PROBATE, TRUST AND ESTATE PLANNING SECTION
LEGISLATION COMMITTEE

Ralph Palwmieri, Esq.

Phyllis Cardoza, ILA,

Kenneth G. Petrulis, Esgq.

CALIFORNIA LAW REVISION COMMISSION

Study L-1025 - Estate and Trust Code (Creditors
Claims and pavment of debts)

Memorandum dated 7/25/86

BEBA Suggested Changes - Sections 9000-9354
and SBections 11400-11446%

General comments

The BHBA generally supports the propdsed revisions of
the LRC, particularly thkose set forth at Chapter 2 deéling
with due process rights and the actual notice to creditors
requirements. Similarly, we 5e11eve the creation of a
single process for presentation of claims, by requiring
that they be filed with the court as set forth in Chapter
7, 1s an improvement on the present dual systemn.

Usage of the terms "filed"™ and "made": The new code

revisions introduced the concept of the "making of a
claim"”. The term "make”™ or "made"” implies the coming into
existence of a claim when it is filed. This, however,
conflicts with new Section 9000, which defines a claim as
being in existencs whether it is filed or not. Further,
it is not clear from the definition of ciaim, set forth in
Section 9150, that there [is any difference between the
term "made" and "filed" as it was intended to be used 1in

the revised code. The term "c¢laim" by definition means

-1-



creating or causing to come into existence. This implies
that a claim does not exist before it is "made”. There
are no such problems with the term “file". We therefore
suggest that the use of the term "made" in the code be
suppressed and the term "filing” be appropriately

substituted.




§9002. Claim requirement

9002. Except as otherwise provided by statute:

{a) All claims, whether due, not due, or contingent, and
whether liquidated or unliquidated, shall be made in the manner
and within the time prescribed in this part.

(b) A claim that is not made as prescribed in this part
is barred.

{c) No holder of a claim shall maintain an action on the

claim unless the c¢laim is first made as prescribed in this

part. ¥

BHRA Comments

The proposed addition clarifies the antecedent of the

term "first made",

 Deletions lined through; additions underlined.



§90530 Notice required

BHEA Comment

1. Section 9050{(a) uses the term "actual knowledge
of a creditor”™ and later defines creditor as a person who
has demanded payment by the decedent or from the estate.
We believe 1t would help to define the term actual
knowledge to show just which elements must be known to the
pPersonal representative 1n order to constitute actual

knowledge of a creditor. For example, 1f a personal

.representative has knowledge of the existence of a merson

who regularly did business with the decedent, is it also
necessary that the personal representative have "actual
knowledge”™ of a demand for payment by the decedentc,

2, Perhaps it would be desirable to add a subsection
{(c) which includes the existing definition of "creditor",
as set forth in subdivision (a), and the definition of the

term "actual knowledge of a creditor".

v —




§9103. Late claims

BHBEA Comment

1. Some of our members feel that the term "claimant
who does business in the state", as used in §9103(a)(l),
i1s wunclear and that the standard or test for doing
business in the state should be stated.

2. The comment to the section referring to
subdivision (a)(l) does not appear correctly to reflect

the substance of that subdivision. It should be revised

. to read: "But limits subdivision (a)(l} to non-buddness

claimants who are out of state during the entire claim

periods and business claimants vwho de not do business in

the state.”



§9153. Waiver of formal defects

9153. VNotwithstanding any other provision of this part,
if a creditor demands payment within the time prescribed in
Section 9100 end-+he-ameunst-demanded-does not--emceed-$566, the
personal representative may waive formal defects and elect to
treat the demand as a claim by paying the amount demanded

within the time prescribed in Section 9100,

BHBA Comments

1. Present law and practice allow payment of alaims
within the claims period by the personal representative
without the presentation of a formal claim, subject to the
approval of the court. No limitation presently exists,
except that impliecit 1o the risk that the perscnal
representative takes 1in paying the c¢laim without court
approval. We believe this limitation has worked well in
practice and that the setting of a $500 limit would imply
that claims paid wunder that amount are not subject to
court approval, while under the present system, all such
amounts paid are subject to court approval.

2, The 5500 1limit is unrealistic, considering that
many monthly bills, including doctors, mastercharge, loan

payments, etc¢., may exceed the $500 limit,

*Deletions lined through; additions underlined.




§9252. Limitation on application of chapter

3252. This chapter does not apply toe liability for the
restitution of amounts illegally acquired through the means of

a fraudulent, false, or incorrect etesm application or

representation, or a forged or unauthorized endorsement.

BEHBA Comment

The word "claim" is 2 term of art which is defined in
this part at §9000. It may avoid confusion to substitute
some alternative word, where use of the term of art is not

intended.

*Deletions lined through; additions underlined.




§11423. Interest

11423, {a) Interest accrues on a debt from the date the
court erders approves payment of the debt until the date the
debt is paid. . Interest accrues at the legal rate on judgments.

(b) Notwithstanding subdivision {(a), 1in the case of a

debt based on a written contract, interest accrues at the rate

and in'accordance_with the terms of the contract, but in no

event shall the rate be greater than the legal rate on

judgments. The personal representative may, by order of the
court, pay all or part of the iInterest accumulated and Wpaid
at any ftime when there are sufficlient funds, whethar the debt

is then due or not.

*Deletions lined through; additions underlined.



BHBEA Comments

L. We generally feel that creditors should bGe

protected, whatever their interest. However, there are
periods, such as those at the beginning of administration,
when it is impossible for the estate to act because the
availability of assets to pay claims and the amount of
claims are not yet know. We suggest, therefore, that
consideration be given to the relative rights of wvarious
types of creditors, including those with interests set by
contract, at either high or low rates, and those creditors
without any interest rate set by contract whe will te
affected because their debt bears no interest until the
court orders an approval. Some of wus feel that the
present Ttule, as stated in Probate Code §733, has worked
well and equitably and see no need for a revision. The
ﬁresent section protects the estate and treats all
creditors equally.

2. Present law provides that interest shall accrue
from the date-a claim is approved by the court. In this
respect, all claims are treated the same. All will accrue
interest. The change recommended by the LRC would delay
the accrual of interest on.many claims until the date a
claim is ordered paid by the court. This is usually much
later than the date of approval.

3. Present law, §733 of tﬁe Probate Code, limits the
rate of interest on claims to the legal rate. We believe
this is desirable for two reasons. First, the appreval of

-9-



a claim by the court gives the debtor security that the
claim will bg paid. Secénd, the period of probate
administration 1s a condition usually not contemplated by
the parties and will cften result in a delay of payment of
a debt. Payment of a rate higher than the legal rate of
interest not only unfairly favors some creditors over
others, but may work a hardship on the estate when
administration of the estate extends over a long period.

3. General comments

The BHBA generally supports the proposed revisions 6f
the LRC, particularly those set forth at Chapter 2 dealing
with due process rights and the actual notice to creditors
requirements, Similariy, we believe the creaticn of a
single process for presentation of c¢laims, by requiring
that they be filed with the court as set forth in Chapter

7, is an improvement on the present dual system.

10~
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EXHIBIT 7

McGEORGE SCHOOL OF LAW

UNIVERSITY OF THE PACITIC 35200 Fifth Avenue, Sacramento, Callifornia 85837

September 3, 1986

California Law Revision Commission
4000 Middlefield Road, #D2
Palc Alto, CA 94303-4739

Attention: Mr. John H. DeMoully
Executive Secretary

Re: Tentative Recommendation Relating to the New
Estate and Trust Code dated July 17, 1586 B

Dear Mr. DeMoully:

The system of presenting claims directly to the personal
representative has been for a long tiwe and is now
working wvery successiully. I see no reason to burden
the county clerk with the additional work of handling
every creditor's claim. I see no reason for the two-
step process.

Should proposed section 9304 refer to the exception
set forth in proposed section 91532

)

BENJ D. FRANTZ
Professor of Law

Very truly yours,

BDF :bk

cc: Mr. James A. Willett o )
c:yﬁuwmﬁjkjfﬁj héfzzkwt /4-¢4¢yéi£44{;::f#Aﬁgcﬁ%



Memo 86-202 "EXHIBIT 8 Study L-1025

LAW OQFFICES
HOUSER & SANBORN
260 ATLANTIC AVENUE
LONG BEACH, CALIFORNIA 90802-3294
(213) 4328941

EVERETT HOUSER
WARREN L. SANBORN

September 8, 1986

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Tentative Recommendation. Estate and Prust Code
Creditor's Claims and Payment of Debts

Thank you for sending the Tentative Recommendation above referred
to. 1 do have a few comments.

I feel that it would be a great assistance to counsel for the
personal representative if §9302 were amended to provide that
claims by said attorney would alsoc require Court approval.

It is not unusual, because of the nature of estate proceedings
and the manner in which they often focllow conservatorships or
other representation of the Decedent, for the attorney to have
a claim against the estate. Because of his fiduciary position
.and the influence = which the attorney has over the personal -
representative, Court approval of his claims seems advisable.

Regarding §9307, (a) (2) seems an unnecessary extension of
time. We are not discussing payment of the claim, merely
filing of an action. It would be beneficial to determine the
claim as early as possible; therefore, the time period
provided in {a} (1) appears more than sufficient.

I am guite convinced that there should be a thirty {(30) day

grace period before interest starts accruing as provided in
§11423(a). It is next to impossible to make payment on the

same day that the Court approves payment of the debt. Granted

it could be an Ex Parte regquest and possible, but it is extremely
"unlikely. It does not seem proper to penalize the estate for

a normal delay in payment that would be satisfactory if done

other than by an estate.

Thank you again for allowing these comments,

Very truly yours,
7

%
W L. SANBORN |

WLS:ec
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F. 0. Box 1379
Santa Ana, California 92702-1379
September 23, 1986

California Law Reéision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 24303-4739

Dear Commission:

Thank you for sending me your tentative recommendations
regarding the proposed creditor claims and payment of debts
sections of the new Estate and Trust Code.

My comments follow. Please understand that these are my
~individual views and that I do not write here as a representative
of the Orange County Counsel, the Orange County Public Admini-
strator, or the County of Orange.

Proposed Section 9053:

I believe this is an essential component of the proposed new
notice to creditors system, and I strongly support it.

Proposed Section 9100:

The one-year time period could create a delay in the paying
of approved claims. It delays the time in which a representative
can know whether an estate is solwvent and whether approved claims
can safely be paid in full (although there was always this delay
in the sense that claims from out-of-state c¢laimants could arise).
Proposed Section 11421 partially obviates the problem--at least
certain types of claims can (and should) be paid immediately.
However, I would certainly not want sub-section (b) tc allow more
than one year from issuance of letters, and from an administrative
standpoint I would prefer the time to be less.

Proposed Section 9103(a)(2}:

I strongly support this addition. Current law creates uncer-
tainty as to whether a person who was out of state for part of the
notice period has a year to present a claim. Your proposal clari-
fies the situation.

Proposed Section 2104:

I believe the one year should also run when special letters
with general powers have been issued. I would prefer a time
limit less than one year. c\
%



California Law Revision Commission
September 23, 1986
Page 2

Proposed Section 9150

I strongly support this change. Under current law, there can
be problems when the perscn petitioning for personal representative
is not the one appointed. His name has been in the notice and there-
fore he may receive the claim. There is no insurance that such
person will transfer the claim to the representative. Your pro-
posed system avoids that problem.

Proposed Section 9153:

I support this provision.

Proposed Section 9306:

Current law provides far too little time; I support your
proposed change.

Proposed Section 11420:

I question whether last illness claims of the Director of
Health Services pursuant to {former) Section 700.1 should have the
same priority as other expenses of last illness. Perhaps they
should be between priority (4) and priority (5}. While I have not
researched the legislative history, I question whether 700.1 was
intended to adhere to the detriment of other priority creditors in
an insolvent estate. It may be these ¢laims should be considered
general debts. They are often large claims that leave little left
for other creditors.

Proposed Section 11421:

I support this proposal.

Proposed Section 11423:

Perhaps this could explicitly provide that court approval of
a claim does not start interest accruing.
T look forward to receiving your further recommendations.

Very truly yours,

Howard Serbin ,
: Deputy County Counsel
HS :mm Orange County
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WILBUR L. COATS

ATTORNEY AND COUNSELOR AT LAW

TELEPHONE (619) 748-6512
September 22, 1984

California Law Revision Commission
4000 Middlefield Rd., Suite D-2
Palo Alto, Ca 94303-4739

Gentlemen:

Reference is made to Tentative Recommendation relating to The
Mew Estate and Trust Code, Study L-1025 Page 16.

Chapter 7 Allowance and Rejection of Claims
Section 9300. Procedure by personal representative

In subparagraph (b) delete the second sentence and substitute the
following.

{(b) .... The personal representative shall serve the allowance or
rejection on the claimant and shall retain a copy in the personal
representatives file for a period of six (6) months after final
distribution has been approved by court order.

COMMENT

The filing of creditor's claims as proposed in the Tenative
Recommendations will add to the court filing system. The
alternative by requiring the persomal representative to retain

a copy of the creditor's elaim will reduce the court workload
and will provide for a written record if required by the court.

Very truly yours,

L 7

Wilbur L. Cecats

12344 Qak Knoll Road, Suite C1, Poway, California 82064
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A Matthew Bender Matthew Bender
Al & Company, inc.
2107 Webster Street
Post Office Box 2077
Ozkland, CA 94604
415) 446-7100

September 29, 1986

CALIFORNIA LAW REVISION COCMMISSION
4000 Middlefiled Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Study L-1025: Tentative Recommendations Relating to
Creditor Claims and Payment of Debts

Gentlemen:
Thank you for the above-referenced proposal.

'I generally agree with all the changes regarding claims and
payment of debts. The proposed procedure seems more efficient
and realistic.

§ 9050(a) (notice to creditors who have demanded payment
from estate) I think the comment that this section applies only
to creditors who demand payment during administration should be
incorporated into § 9050(a) to make clear that the personal
representative does not have a duty to search through all
decedent's old bills;

§ 9100 {claim period) I think the decision not to limit
creditors who have received § 9050 notice to a 30-day filing
period is appropriate in that a shorter period seems
discriminatory and unfair to creditors who cannot bill until

. they receive billing from suppliers or, in the case of credit
card issuers, member merchants.

€ 9103(a){(1l) (late claim by business creditor) The
provision seems unfair to sole-proprietorships and small
businesses when the owner, principal, or only perscn with
authority to make a claim is out of state during the entire
period.

§ 9150 (filing of claims with clerk) I applaud the single
filing provision, but I think filing with the perscnal
representative or with the attorney for the persoconal
representative would lessen the burden on the courts and might
be more convenient for the creditor since the address of the
attorney for the personal representative is shown on the
published notice but the address of the court is not.

W™ Times Mirror
¥ Books



_9_ Matthew Bender

§ 2152(b) (documentary support of claim secured by line on
real property) § 9152(b) seems inconsistent with the the
comment to § 9000 that claim need not be made in the case of
foreclosure of a line on property in the decedent's estate,

§ 9302 (claims of personal representative) Although I have
appeared before judges who held an evidentiary hearing on the
personal representative's claim, with notice to the
beneficiaries, I do not recall whether there is specific
authority for such a procedure. It does seem a reasonable
intermediate measure before things escalate to litigation.
Will §§ 9620 and 9621 apply only after rejection?

Sincerely,

Beryd A. Beptucio

Senior Legal Writer

cc: George Meier
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October 6, 1986

California Law Revision Commission
4000 Middlefield Road, Suite E-2
Palo Alto, California- 94303-4739

Re: The New Estate and Trust Code
Dear Sir or Madam:

Thank you for forwarding to me the tentative
recommendations relative to the new Estate and Trust Code.

I would 1like to suggest that the Commission
consider the problem with respect to Special Administrators,
or what could be a problem, with respect to the right of a
Special Administrator to make final distribution of an estate.

Under the present case law (Estate of Davis, (1917)

175 Cal. 198,) even when distribution is the only remaining

- step, a General Administrator or Executor must be appointed

for that purpose even though a 5pec1al Administrator may have

completed all of the work necessary in the probate proceed—
ings, including the filing of notlce to creditors.

It would seem it may create an unnecessary delay in
an estate, where all the creditors have in fact been
protected, and there is no other controversy in the estate,
to delay the distribution of the estate simply for the-
formality of appointing a General Administrator or Executor,
where no contest exists.

It is possible the law may be limited to the cases
where the Special Administrator and the person who would be
the Executor under ‘the Will are one and the same, or some
other limitation, but it does seem there should be some
circumstances under which a Special Administrator with
general powers should be able, upon court approval, to
distribute the estate to the persons entitled thereto.




California Law Revision Commission
October 6, 1986 '
Page Two

In cases of a Will contest or where the admission
of a Will would be a prerequisite to distribution, these
requests for a Special Administrator to terminate the Estate
may not be feasible, but at least it is somethlng I think the
Commission should consider.

I would also 1like to comment with respect to
requiring the personal representative to serve personal
notice on known creditors. If the Commission feels that is a
necessity, then I think the Commission should 1limit the
definition of a "known creditor" to somecne who is known to
the personal representative within four months from the date
of the appointment of the representative.

The new Code establishing outside 1limits for

- entertaining creditor's claims "one year after the personal

representative is appointed or the time and order for final
distribution is made, whichever occurs first™ seems much too:
long a period to allow the uncertainty of credltor 8 claims .
to continue.

Thank you for your review of these comments.
Very truly yours,

LUTHER & LUTHER
A Professional Corporation

FJL:saw
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McGEORGE SCHOOL OF LAW

UNIVERSITY OF THE PACIFIC 3200 Fifth Avenue, Sacramento, California 95817

October 15, 1986

California Law Revision Commission
4000 Middlefield Road, #D2
Palo Alto, CA 94303-4739

Attention: Mr. Jochn H. DeMoully
Executive Secretary.

Dear Mr. DeMoully:

Having given further thought to the matter since my letter
to you of September 3, 1986, I enclose my suggestions with
respect to the presentation of payment of claims.

Very truly yours,

. Mrn

BENJAM D. FRANTZ
Professor of Law

BDF :bk
enc.

cc: James A. Willett .




SUGGESTED CHANGES IN PROPOSED SECTIONS.

9003. Except for a claim that may be paid immediately, a
claim that is established pursuant to this part shall be included
among the debts to be paid in the course of administration.

9051. The notice shall be served within four months after
letters are first issued to a general personal representative;
and proof of service shall be filed within 30 days thereafter.

(Comment: There appears to be no reason to shorten the
time for service to accommodate the time it takes to
file the proof of service.)

8052, The notice shall be in substantially the following
form: ‘ _
NOTICE OF ADMINISTRATION OF

ESTATE OF.
To creditors of s
Letters were issued on . 198 in
Estate No. in the Superior Court of California,
County of s for the administration of

the estate of the decedent. You must file your claim with the
court within four months from the date of issuance of the letters
-or 30 days from the date of mailing or delivery of this notice,
whichever is later, as provided in Section 9100 of the California
Estate and Trust Code.

{Name and address of personal
representative or attorney)

9150. {a) A claim filed with the clerk before being
presented to the personal representative shall be filed in
duplicate. The clerk shall immediately mail to the personal
representative or his or her attorney one of the copies of the
claim. The personal representative's allowance or rejection must
be writing and filed with the clerk. An allowed claim, endorsed
with the date of presentation, shall immediately be presented to
the judge, -who shall endeorse upon the claim his approval or
rejection, with the date thereof.

(b} When a claim is presented to the personal representative
before filing, he or she must endorse thereon his or her
allowance or rejection. If the personal representative allows
the claim, it must be presented to the judge, who shall endorse
upon it his approval or rejection; and, if approved, the claim
‘'shall be filed with the clerk within 30 days thereafter.

. . Comment: As noted in my letter to you of September 3,
1986, "if it ain't broke, don't fix it." I have deleted
from my copying of present section 711 "with the date
thereof” because the Judicial Council form does not use
it.) '

9153. If the personal representative pays a claim of less

than $500, no claim need be filed or presented or approved by the
judge. Such payment shall be reported in the next accounting by




the personal representative and shall be approved by the court in
the absence of evidence of fraud or deceit.

9304. When an allowed claim for funeral expenses, expenses
of last illness, or wage claim of less than $2,000 has been
approved by the Jjudge, it shall be immediately paid by the
personal representative if there are sufficient funds available

for that purpose; and such claim cannot be contested or protested

by any person. BExcept for any such claim and except for a claim
established by a Jjudgment, the validity of an allowed and
approved claim may be contested by any interested person at any
time before settliement of the account of the ©pesonal
representative in which it is first reported.
{Comment: Since a claim must be both allowed and
approved before it is payable in the course of
administration, it would appear that such reference
should be made.) .

e n s
LI




McGEORGE SCHOOL OF LAW

UNIVERSITY OF THE PACIFIC 3200 Fifth Avenue Sacramento, Calllerr tn 05817

September 3, 1986

-

Califqrnia Law. Revision Commission
4000 Middlefield Road, #D2 ’
Palo Alto, CA 94303-4739

Attention: Mr. John H. DeMoully
’ Executive Secretary

Re: Tentative Recommendation Relating to the New
Estate and Trust Code dated July 17, 1986

Dear Mr. DeMoully:.

The system of presenting claims directly to the personal
representative has been for a long time and is now
working very successfully. I see no reason to burden
the county clerk with the additional work of handling
every creditor's claim. I see no reason for the two-
step process. '

Shduld_proposed'section 9304 refer to the exception
set forth in proposed section 91532

VEry-truly yours,

e
.

pg———
——

BENJAMIN D. FRANTZ
P;ofessor of Law

]?JIJFl tbk

: cc:  Mr. James A} Willett




Memo 86-202

WARNNSTON

1080 CONNECTICUT AVENUE, N W.
WASHINGTON, D.C. 20038
20D) 245-8500
DENVER

183 CALIFORNIA STRELCT
DERYEIR, COLORPADD 30701
B0 FSE-TT00

DALLAS
oS PACIFIC AVENUT
CALLAS, TEXAS 782G
@14} B7R-BICD
CENTURY CITY

ZORE CCHTURY PAAN FAST
LOS AMGELLS, CALIFOAMIA 20087
) 152-4800 -

MEWPONT CENTER
BOO NEWPORT CENTER DRIVE
MEWSORT BEACH, CALIFORNIA 92640
Fid) 749-3000
AN D1ESD

400 B STRELT
AN DIEGT, CALIFCRANIA §2i0)
[s) 2M-HoC

EAM JORE

CNE ALMADEN BOMLEVARD
SAN JOSE, CALIFORRNIA $8113
{+08] 288-2000

WRITER'S DIRECT DiAL HUMBER

(213) 229-7524

Mr, James V.

EXHIBIT 14

GIBSON, DUNN & CRUTCHER.

LAWYERS
333 SOUTH GRAND AYENUL

LOS ANGELES, CALIFORMIA 2Q071

(213) 228-7000
TELEX: S74030 GIBTRASHK LSA

CABLE ADDRESS: GIDTRAASH LOSB ANGELES CA

August 26, 1986

Quillinan

Study L-1025

JAR. A GIBEOM, IBEE-IR22
w. L. DUNHK, [B8i-192%
ALBENT CRUTCHER, IBST- 1231

HEW TORK

& 'WEST E77 ATREELT
NEIw YORN, HEW YORK IGO0
211 #06-7000

EUROPFE .
K34 AVERUE RATMOND PCHuCa Al
PSR PARIS, FRANCE
48 O 93 82
CASLE ACDRESS: GIBTRAK PARIS
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».0. 20X BO2¢
FIYADH, SALD! ARASIA
477-0893
TELEX: 204078 PANLAW 5.

OUH FILE NUMBER

C 1536-41
37015-0044f0

444 Castro Street
Suite 900
Mountain View, California 94041

Dear Jim:

This will confirm the discussion which we had
in our telephone call on August 26, 1986. I continue to
be concerned about the potential liability of the personal
representative to creditors to whom a notice is not sent.
Section 9053 covers liability only for giving a notice.
I would favor some provision that in the absence of
clear and convincing evidence of a specific intent to
defraud a creditor, no creditor shall have any right
against the personal representative nor the attorney
for the personal representative as a result of any failure
to give notice to a creditor.

Very truly yours,

mes C. Opel
JCO:ejk

Sep

i b hminas
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EXHIBIT 15

LAW OFFICES OF
LAWLER, FELIX & HALL
JAMBOREE CENTER

2 PARM PLAZA, SITE 700
IRVINE, CALIFORNIA B2714

Study L-1025

LOS AMGELES OFFICL:
TOQ SOUTH FLOWER STALET
LOS AHGELES, CALIFORNIA BOOIT
3] s2e-9200

TELEPHONE: [714] 853-0394

TELECOMER: (M4} 853-C42S

September 3, 1986

H. NEAL WELLS I -
PARTHER

James V. Quillinan, Esgqg.
444 Castro Street
Suite 900 ,
Mountain View, CA 94041

Re: Creditor Claims and Payment of Debts

Dear Jim:
The specialrteam on creditor claims and payment of debts
has reviewed the July 1986 tentative recommendation study L-1025.

Our comments concerning the tentative recommendation are as follows:

Sectioﬁugoon-—“Claim Defined": The study team does not "
.understand the purpose of subparagraph 2, partiéulérly the exclu-
sion of "property taxes, special assessments, assessments, gift
taxes and estate taxes" from the definition of "claim." Accord-
ingly, we are unable to comment upon the advisability of the
subparagraph.

Section 900l~-Notice to Creditors: Wwhen thexstaff con-

sults with the public agencies concerning actual notice, thé sfﬁff

may want to raise the question of a uniform time period fé; filing.
claims following the expiration of which the agencies' claims would
be barred. The 90-day time period presently accorded for Medi-Cal .

claims would seem sufficient.

Section 9051--Time of Notice: The notice should be served

within four months as provided in the section. However, it may




James V. Quillinan, Esq.

September 3, 1986

Page 2

not be practical to file the préof of service within the four-
month period, particularly if notice is given to a creditor on’
the last day after the court is closed. An addi;ional time,
perhaps 30 days, should be allotted for filing the proof of
service. '

Section 9052--Form of Notice: The form of proof of

service set forth in this section contemplates an individual proof
of service for each claim. It would be more efficient and entail
less paper work if a single proof of service was filed for a number
of creditors. . To encourage this practice, the sample proof of |
-service should be drafted to have columns for the listing of -
numerous creditors. It could then be used for both single and

numerous creditors.

Section 9150--How a Claim is Made: The study team and

the Executive Committee stillrrespectfully oppose the requirement
that a claim must be filed with the court.' See my letter of May 4,
1986 concerning this issue (copy enclosed). Morecover, the pro-
cedure of court notificétion to the attorney by postcard will
require attornmeys to obﬁain copies of the claims at a cost of $.50
per page in order to review them. The burden and expense:ﬁf doing

s0 is not warranted. -

Section 9153--Waiver of Formal Defects: The study team

does not favor the $500.00 limit imposed by this section as drafted.
The study team also opposes the requirement of payment of the claim

within the four-month creditor's claims period. Under existing




James V. Quillinan, Esqg.
September 3, 1986
Page 3
case law, a personal repfesentative may pay any bill within the
four-month period with no formal cléim having been filed and obtain
approval of the payment at the time of the accoupting reflecting
the expenditure. The primary reason for permitting the personal
representative to waive techniqal defects was to avoid unnedessary
telephone calls and correspondence with the creditors when the
bersonal representatife is satisfied as to the correctness of the
claim but desires to withhold payment of the item until the claims
period has expired and the solvency of the estate is known. The
section as now drafted defeats this purpose and is less flexible
than existing law.

The study team was unable to ascertain whether Probate
Code Section 704.2 was preserved in the newly drafted'sections.
The comment to section 9200 eludes to its preservation but we could
not find it.

Section 9201--Claim by Surviving Spouse for Payment of

Debt of Surviving Spouse: Many probate lawyers lack a sufficient

understanding as to the precise workings of Probate Code Section
704.4 and will be equally baffled by Probate Code Section 9201.

If time permits, additional work in clarifying these sectiﬁﬁs would
be of benefit to the bar. | ;

Section 9302--Where Personal Representative is Creditox:

The comment to this section implies that the personal representa-

tive must pay all costs including attorneys' fees, whereas Section



James V. Quillinan, Esq.

September 3, 1986

Page 4

9307 indicates that the imposition of attorneys' fees is discre-

tionary with the court. The comment should be corrected a;cordingly.

Disposition of Repealed Sections: The: study team has

not had sufficient time to review in detail the disposition of
repealed sections. The problem with respect to former Section
704.2 is noted above.

The study team hopes to perform an in-depth review

following the September State Bar meeting.
Respectfully submitted,

s

HNW:svl
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o 1

California Law Revision Commission B R
. 4000 Middlefield Road, Suite D=2 T T T
L-Palo Alto, California 94303-4739 ' '”7“-'?-5 Lo S

Re: Meeting Scheduled for September 4-5, 1986 - . -
U-Dear Sirs- ) -

On behalf of the Executive Commlttee of the Probate and : -

- Trust Law Section of the Los Angeles County Bar Association, we B
submit the following comments on matters listed on the tentative

' agenda for the meetlng scheduled for September 4-5, 1986,

. - Study L - 1025 - Estate and Trust Code (Creditor Claims - Pending
. Aections Involving Decedent) Memorandum 86=-65 and Minutes:

‘We believe that new Section 9050 strikes an appropriate
~ balance between the constitutional requirements of due process
. and the practical concerns of estate administration.

. An absolutely minor matter is that there is a typogra-
phical error in the declaratzon under penalty of per]ury at the
"end of Section 9052, :

: As we pointed ocut in our comments when this matter was
“in an earlier draft, the current law's provision of allowing a
.claim to be filed either directly with the court or presented to
" the personal representative has serious problems. As we pointed
out at that time, one of the serious problems is that claims
filed with the court are often never transmitted to the personal
. representative. It is an unfortunate fact of life that the
personnel who normally receive such a claim in the filing _office
of d court clerk's office make mistakes in judgment. The heading
.of the claim is often filled out with the name of the attorney
submitting the claim. It has not been uncommon in the past for
the court personnel to send the extra copy cof the claim back to
the attorney submitting the claim rather than on tec the attorney
" for the personal representative. Proposed Section 9150 would
allow that kind of common mistake to be perpetuated, It is
uncommon that the filing clerks will pull the actual file in
order to ascertain the correct name of the attorney of record in
order to notify them. That being so, we think it puts an undue
_ggrden on court personnel which is incapable of complylng with
t. ) _ .




. We recognize.that the existing law also has had the
" - problem of the claim being filed with the personal representative

.. and no copy ever being presented to the court either from over-

sight or from deliberate concealment. Recognizing both of those
.problems in the existing law, the Beverly Hills Bar Association
proposed a solution.which would solve both problems and be simple
and workable. That solution would be to have the claim mailed to
the personal representative and/or his or her attorney with proof
of mailing to be filed with the claim at the courthouse. In that
situation, there is nothing for the court personnel to do other
than to file the document in the file, the same as they file any
other document. That does not present any undue burden or extra
costs in the court system. It also reduces the ability of the

- personal representative to say, "I never got it." There is an

 affidavit under penalty of perjury that the document has been

" ‘mailed to the personal representative. Under those circumstances
it shifts the burden of proof to the personal representative to
prove it was not received. The proposal of the Beverly Hills Bar
_ Association is vastly superior to the existing law znd to the
provision in Section 9150 set forth in the tentative recommenda-
- tion. ' ‘ ‘ :
S It is our understanding from our representative who was
at the last meeting and from the minutes that the concern was
- raised that it is difficult for members of the lay public to -
perform service by mail. We feel that that is less of a burden
than the burdens on the courts of the proposed provision. We
feel that if the instructions for the claim form were made
sufficiently clear by the Judicial Council, it should not be
difficult for the claimant to mail out a copy of the claim tc the
personal representative and to £ill out the proof of service
form. Under current law, claimants freguentliy mail such docu-
ments to the personal representative without any difficulty
whatsoever.. It should be further pointed out that since the

,:_ ,advent of the Independent 2dministrations of Estates Act, the
* ' overwhelming majority of claims are filed by funeral homes,

mortuaries, hospitals, and other claimants who have benefit of
‘counsel, They are certainly familiar with personal service
provisions. g S e _—

: Furthermore, individuals have shown themselves able to
" perforn service by personal service or service by mail for
purposes of the small claims court and other situations where
. individuals are frequently acting in pro per. There is noc reason
why they can not perform the same services in the situation of
claims, Furthermore, the person with the most at stake in the
‘issue is the claimant. The claimant has the highest incentive to
make sure that the claim is properly filed because the claimant
is interested in being paid. Any "burden” should be placed on
- the person with the highest incentive to perform the job cor-
rectly. We feel strongly that it is wrong to place that burden
~on a low level employee of the court clerk rather than on the
claimant. We strongly recommend that Section 9150 be changed.




Generally the clalms prov1510ns are very much improved.

-We are a little bit concerned that the successor provision to

Y

current Probate Code Section 929 has not been drafted. As a
practical matter, that Section is an integral part of the way

. . personal representatives and their counsel decide on the payment
. of debts with or without clalms :

, ‘.°?Jazrhy

U

In that regard, we would assume that a debt as deflned

. in Section 11401 includes an amount paid under current Probate
- Code Section 929. .

"Vb' truly yours, .

'va erie J Mer 1tt
Co-chair of New Leglslatlon
. Committee ,
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October 6, 1986

Mr. Lloyd W. Homer

Attorney at Law

1999 S. Bascom Avenue, Suite 1010

Campbell California 95008-2297
Re: Special Committee on Credltor S

Claims and Final Distribution

Dear Lloyd:

On October 1, 1986, Harley Spitler, Neal Wells and
I held a conference call to define the issues relating to
the ability of a creditor to tie up distribution of an
estate. We concluded that it would be desirable to draft
legislation to protect estate beneficiaries from the delays
which may be caused by the creditor, and to protect creditors
from having their position jeopardized by the death of the
debtor. Before drafting legislation, we wish to present to
the Executive Committee the policy issues which we defined,
along with our recommendations. If the Executive Committee
approves our recommendations, we will then undertake the
drafting responsibility.

1. Our primary goal is to not improve the position
of a creditor as a result of a debtor's death. We believe.
'present law does improve the creditor's position, and we
- propose to eliminate that benefit without improving the
debtor’s position at the risk of the creditor.

2. Approved creditor's claims of certain amounts
which are currently due. If the creditor's claim is in a
definite amount, and is due, we believe the c¢laim should be
paid before closing the estate. One of the primary purposes
of a probate estate is to settle the decedent's affairs.
That includes paying his debts. Ordinarily, it is desirable
to liquidate the estate if necessary to pay debts. In some’




Mr. Lloyd W. Homer
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cases, liquidation of the estate may be 1nequ1table. If the .
estate has assets that will potentially increase substantially
in value, or has assets that will generate income sufficient
to pay a debt in a reasonable time, or if immediate liquida-
tion of assets will sacrifice value, it may be inequitable

to require liquidation to satisfy a creditor's claim. 1In
that situation, we recommend looking to.the bankruptcy court
policies which allow for time to generate income or for
orderly liquidation to prevent sacrifice of estate values.

In any event, even though it may be necessary to prolong the
administration of the estate, we believe that fixed and due
liabilities should be paid under supervisiocn of the Probate
Court. In no such event should the estate be closed without
the creditor's consent. {(We would allow preliminary distri-
bution so long as there remalned sufficient assets to pay
claims.)

3. Contingent obliggtions, or obligations not vet
due. . It is inequitable to require that the estate be kept
open unt11 contlngent or deferred creditor's claims are
paid. An example is where the decedent may have guaranteed
the obligation of another. The decedent's obligation is
contingent upon the failure of a third person to meet the
obligation. It is inequitable to require that the estate
remain open until the contingency either occurs or lapses.
A similar situation occurs where a decedent may have con-
current liability (as where the decedent is a partner in a
~general partnership and is equally liable with all other
partners for all partnership liabilities); or where a dece-
dent is actually liable on an cbligaticn not yet due (such
as a promissory note which, by its own terms, is due in
1990)}. 1In these cases, we believe it is inequitable to
deprive the estate beneficiaries of enjoyment of their
interests until the obligation is paid. :

From the creditor's viewpoint, the creditor may
have extended credit based on the decedent's ability to pay
or on the decedent's integrity. It is unfair to the creditor
to allow distribution of the estate and require the credi-
tor either to look to heirs for payment, or to stand in line
with all other unsecured creditors of the heir.

Our recommendations are:

(a) where there are approved claims which are not
yet due, the estate be closed upon providing a fund
which is adequate to pay the obligation when it comes

- due; : :
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(b) where there are contingent obligations, the
Court should have discretion to determine the manner in
which the contingent creditor should be protected. In
.some cases, this may require the giving of security, or
- the posting of a bond, or the deposit of funds. 1In
other cases, it might involve nothing more than looking
to other entities. (Example: the decedent has guaranteed
the debt of another, but there are other guarantors or
assets which provide adegquate protection for the creditor. ]
We believe that the Courts can fashion the appropriate
protections on a case-by-case basis where the decedent's
obligation is contingent.

4, Rejected creditor's claims involving pending
11t1gat10n. Present law may result in estates being kept
open for many years during litigation. Creditors of a
decedent who are engaged in litigation are in a better
position than they were while the decedent was alive, be-
cause. the estate is tied up in probate until the litigation
is settled. Thus, although the decedent could have enjoyed
the use of his propérty during litigation, the beneficiary
is denied the enjoyment of the property. We believe this is
unfair to the beneficiary, and works to the psychological
advantage of the creditor. Keeping the estate open during
litigation affects not only the beneficiary but alsc the
Probate Court, whose active case lcad is thereby increased;
and the executor and the attorney, who typically cannot be
- paid more than 3/4 of the statutory fee until the estate is
.closed.

- On the other hand, it would be inappropriate to
allow the estate to be closed and distributed without pro- .
v1d1ng some protection for the creditor-plaintiff.

We recommend that estates defending litigation
be closed upon providing a surety bond in an adegquate amount
to be agreed upon by the parties, or if they are unable to
agree, then in an amount determined by the Court. The cost
of the bond should be paid by the creditor-plaintiff, to be
recovered as a cost of litigation if the plaintiff is suc-
cessful. We further believe that as an alternative to the
bond, the plaintiff and the estate (i.e., the heirs who are
the real parties in interest) may agree to security other
than a bond. For example, perhaps a lis pendens or deed of
trust on real property, a pledge of stock, or a deposit into
escrow would be more desirable to the parties than the cost’
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of a bond premium. If the parties cannot agree, then we
believe a bond would be appropriate protection, so long as
the bond premium is treated as a cost of litigation to be
assessed against the losing party.

5. Conclusion. We favor a policy which encourages
and allows for the closing of estates, so long as the claimant
remains protected. The above recommendations should be
available if the claimant and the estate are unable to agree
on another remedy. If all parties agree that the estate be
kept open, that should be an alternative. Whenever an -
estate is closed with an outstanding claim, each heir should
assume the decedent's. liability (if any) to the extent of
the value (on date of distribution) of the property received
by that heir, similar to spousal liability under §650.

Very truly yours,
Kenneth M. Klug

cc: H. Neal Wells III
Harley J. Spitler




nsz24
10/30/86

Staff Revision

Tentative Recommendation Relating To:

CREDITOR CLAIMS
PAYMERT CF DEBTS

The provisions of the proposed legislation governing creditor
claims and payment of debts generally follow both the organization and
subatance of existing law. The proposed legislation accomplishes some
reorganization and alsc makes many simplifications and technical and
clarifying changes. Minor substantive changes are noted in the
Comments to the specific provisions of the propesed legislation; major

changea are described below,
CREDITOR CLAIMS

Notice to Creditors

Under existing law, the only notice required to be given to
creditors 1s published notice of the commencement of administration
proceedings.l The effect of published notice 1s that claims of
creditors are harred if not presented within four months.2 Even if
the existence of a creditor 1s actually known to the personal
representative, existing law enables the personal representative to har
the creditor’s claim simply by publication and passage of time.

The existing law on this peoint is inequitable and is of
questlionable constitutionality. Recent developments 1in the United

States Supreme Court and 3in sister state Jjurisdictions raise the

1. Prob. Code §§ 333, 700.

2, Prob, Code § 707.



likelihood that the existing scheme viclates due process of law.3 The
proposed legislation replaces the existing scheme with provisions for
actual notice to creditors.

Under the proposed leglslation, the personal representative would
continue to publish motice to creditors; this will help achieve in rem
effect in probate.4 In addition, the personal representative would
serve notice within four months after commencement of administration
proceedings on creditors actually known to the personal
representative. For this purpose, the personal representative would
not be charged with a duty to make a special search for creditors or to
speculate as to potential creditors who might have a claim against the
decedent, but the personal representative would be required only to
notify persons who have actually demanded payment by the decedent or
the estate in the form of a bill, request for payment, or the like. To
minimize the notice burden, the personal representative would not be
required to give notice where the personal representative waives formal
probate claim requirements and pays a bill or request for payment
without a claim.5 A creditor would have 30 days after receipt of
actual knowledge of probate in which to make a formal claim, but in no
case would the creditor be barred before the standard four month claim
period has run. The proposed legislation also establishes outside
limits for entertaining creditor claims—-one year after the personal
representative is appointed or the time an order for final distribution
is made, whichever occurs first.

The Law Revision Commission believes thls scheme to be both fair
and constitutional, as well as workable within the context of decedent

estate administration.

3, BSee, e.g., Mennonite Board of Missions v, Adams, 130 S.Ct,
2706 (1983) and Continental Insurance Co. ¥. Mosely, 653 P.2d 158
(1982) and 683 P.2d 20 (1984).

4. See discussion, infra.

5. See discussion of "How a Claim is Made", infra.




How Claim is Made
Existing law requires claims to be either filed directly with the

court or presented to the persocnal representat:lve.6 This dual
procedure jintroduces unnecessary complexity into what should be a
basically aimple scheme, The proposed legislation initiates a aingle
procedure; the claim must be filed with the court clerk, who notifies
the personal representative or attorney of recerd that a claim has been
made.

Often a creditor may demand payment through presentation of a
monthly statement or other routine bill., As a matter of practice, the
personal representative may pay the bill, even though not made as a
formal claim. The proposed legislation recognizes this practice by
expresgly authorizing the personal representative to walve formal
requirements where the amount demanded is less than $500 and pay the
demand as 1f it were a properly made claim., This procedure would apply
only during the four month formal creditor claim period.

Time for Making Claims

Existing law requires a creditor’s claim to be made within four

months after firat issuance of letters to a personal representative.?
The proposed legislation revises this requirement consistent with
provisions for actual notice to creditors, discussed above. In
addition, the propesed legislation permits subsequent amendment or
revision of a claim after the time for making the claim has expired.
However, an amendment or revision may not be made after either a year
has passed since the claim period began to run or the court has made an
order for final distribution. This will add flexibility to the law
without impairing the ability to close estates exzpeditiously.
Late Claims

A creditor who was out of state during the claim period and did
not receive notice 1s entitled to make a late claim.3 The proposed
legislation limits this procedure to a non-business creditor who was
out of state during the entire claim period. A creditor doing business

in the state should be held to the same requirements as other creditors.

6. Prob. Code § 700,
7. 5See discussion supra under "Notice to Creditors"“.

8. Prob. Code § 707(a).




Time for Personal Representative or Court to Act

Existing 1law provides that a c¢reditor may treat a claim as
rejected and bring an action on the claim 1f the personal
representative or court faills to act on the claim within 10 days after
the claim 1is made.9 As a practical matter, thils periocd is
unrealistically short., The proposed legislation allows the personal
repregentative and the court 30 days in which to act.
Allowance or Rejection of Claim

The proposed legislation provides for a gingle document for
allowance or rejection of a claim. This will simplify the forms and
papers used and will help ensure uniformity of procedure among the
various Jjurisdictioms. The proposed 1legislation encourages the
Judicial Councll to develop official forms for allowance and rejection
of claims,

Alternative Resclution of Disputed Claim

Existing law provides a means for referring a disputed claim to a

disinterested person for determination.l0

This procedure is
inefficient, since 1t provides an unsatisfied party with the
opportunity to have the court overrule the determination, thereby
perpetuating the dispute. The proposed leglislation eliminates this
procedure i1in favor of a conclusive determination by a court
coomissioner or judge pro tempore,11 and adds an alternative procedure
for binding arbitration of the disputed claim. The arbitratien
procedure 1is drawn from the guardianship and conservatorship 1aw.12
The proposed legislation also generalizes these procedures for use in
resolving other disputes besides creditor claims, and relocates them

among general estate management provisions.

9. Prob, Code § 712.
10. Prob. Code § 718(1).
11, Prob. Code § 718(2).

12. Prob. Code § 2406.



Actlion on Rejected Claim

If a creditor brings an unsuccessful action to enforce a claim
that has previcusly been rejected, the proposed legislation gives the
court discretion to impose reascnable attorney's fees on the creditor,
This provision will help minimize unnecessary litigation over a claim
that has already been reviewed and rejected once before by the personal
representative or the court. The provision 1s drawn from the
requirement in existing law that a personal representative who is also
a creditor must pay reasonable attorney's fees 1f the personal

representative brings an unsuccessful action on the claim.13

PAYMENT OF DEBTS

Priority Debts
The existing Probate Cocde prescribes statutory priority for

payment of certaln debts, such as funeral expenses, expenses of last

illness, and wage claims.l4 However, other state laws, as well as

15

federal laws, may provide supervening priorities. The proposed

legislation gives explicit recognition to the supervening prierity of
federal and other state laws.

6 This amount was set

The existing wage claim priority is $900.1
more than 25 years ago and falls to take inte account the change that
has occurred in the wvalue of the dollar during that period. The
proposed legislation increases the wage claim priority to $2,000,

consistent with the current bankruptcy code wage claim priority.l?

13, Proh, Code § 703.

14, See, e.g., Prob, Code § 950.

15. See, e.g., Estate of Muldoon, 128 Cal.App.2d 284, 275 P.2d
597 (1954) (federal preference); Estate of Jacobs, 61 Cal.App.2d 152,
142 P.2d 454 (1943) (state preference),.

16. Prob. Code §§ 950, 951.

17. 11 U.S5.C. § 507(a)(3).



Court Order for Payment of Debts

Existing law makes clear that the personal representative is not
obligated to pay a general debt until so ordered by the court, but
fails to clarify the status of the practice of a personal
representative tc pay routine debts subject to subsequent court
confirmation. The proposed legislation makes an express statement of
law that the personal representative is not precluded from properly
making payment of a debt without prior court authorization.
Allocation of Debts Between Spouses

Existing law provides a mechanism for allocating responsibility
for marital debts between a surviving spouse and property in the estate
of a deceased spouse.l8 Notwithstanding this procedure, the law fails
to make clear the substantive basis for the allocation. There is some
indication that allocation may be based on the character of the debt as
community or separate, but this practice is not supported by statutery
language.l9

The proposed legislation makes clear that the allocation is to be
based on the liability the spouses would have had for the debt at the
time of death. This has the effect of incorporating a2 known body of

20

law governing liability for marital debts, and avolds the problems

inherent in litigation over "separate" versus "community" character of

a debt.21

18. Prob. Code § 980.

19. See, e.g., Reppy, Debt Collection from Married Californians:
Problems Caused by Transmutations, Single-Spouse Management, and
Invalid Marriage, 18 San Diego L.Rev. 143, 180-181 (1981).

20, Civ. Code §§ 5120.010-5122.
21, Whether a marital debt 1s separate or commmity in character

is highly problematical. 8uch a determination made after one of the
spouses is deceased and no lenger able to testify is suspect,
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9000,
9001,
9002,
9003,

2050.
9051.
9052,
9053.
5054,

5100.
9101.
9102.

9103,
9104.

9150.
9151.
9152.
9153.

9200.
9201.

9202,

9250.
9251.
9252,
9253,
9254,

9300.
9301.
9302.
9303,
9304,
9305.
9306.
9307.

OUTLIRE QF STATUTE
PART 4. CREDITOR CLAIMS

CHAPTER 1. GENERAL PROVISIONS
"Claim" defined
Notice to creditors
Claim requirement
Payment of claims

CHAPTER 2. NOTICE TO CREDITORS
Notice required
Time of notice
Form of notice
Immmity of personal representative and attorney
When notice not required

CHAPTER 3. TIME FOR MAFKING CLATMS
Claim period
Time not extended by vacancy in office

Where personal representative acts on claim after expiration

of time
Late claims_
Amendment or revision of c¢laim

CHAPIER 4. MAKIRG OF CLAIMS
How claim 1s made
Documentary support of claim
Claim based on written instrument
Walver of formal defects

CHAPTER 5. CLAIMS BY SURVIVING SPOUSE

Claim by surviving spouse for payment of debt of decedent
Claim by surviving spouse for payment of debt of surviving

spouse
Treatment of claim of surviving spouse

CHAPTER 6. CLAIMS BY PUELIC ENTITIES
Glaim by public entity required
Glaims governed by other statutes
Limitation on application of chapter
Priority of claims not affected by chapter
Claim by Director of Health Services

CHAPTER 7. ALLOWANCE AND REJECTION OF CLAIMS
Precedure by personal representative
Procedure by court
Where personal representative is creditor
Effect of statute of limitations
Allowed and approved claims
Partial allowance
Failure of personal representative or court to act
Action on rejected claim
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9350.
9351.
9352,
9353,
9354,

11400,
11401.
11402,

11420.
11421.
11422.
11423,
11424.
11425,
11426,
11427,
11428.
11429.

11440.
11441,
11442.
11443,
11444,
11445,
11446,

CHAPTER 8. CLAIMS ESTABLISHED BY JUDGMERT
Money judgment against decedent
Money judgment against personal representative
Enforcement of non-money Judgment
Property under levy of execution
Converting attachment lien to judgment lien

PART 9, PAYMENT OF DEBTS

CHAPTER 1. DEFINITIONS
Application of definitions
Debt
Wage claim

CHAPTER 2. GENERAL PROVISIONS
Priority for payment
Immediate payment of priority debts
Payment of debts on court order
Interest
Enforcement of order for payment
Disputed and contingent debts
Payment of debt not due
Trust for installment or contingent debt
Deposit with county treasurer
Omitted creditor

CHAPTER 3. ALLOCATION OF DEBTS BETWEEN ESTATE AND
SURVIVIRG SPDUSE
When allocation may be made
Petition for allocation
Inventory of property of surviving apouse
Notice of hearing
Allocation
Order implementing allocation
Funeral expenses and last illness expenses
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APPENDIX




CREDITOR CLAIMS AND PA OF DEBTS

Probate Code ~-114 added Administration of egtates of
decedents

SEG. . Division 7 (commencing with Section 9000) is added to the
Probate Code, to read:

DIVISIOR 7. ADMINISTRATION OF ESTATES OF DECEDENTS
PART 4. CREDITOR CLAIMS
CHAPTER 1. GENERAL PROVISIONS

§ 9000, "Claim" defined

9000, As used in this division:

{(a) "Claim™ means a demand for payment for any of the following:

(1) Liability of the decedent whether arising in contract, tort,
or otherwise,

{2) Liability for taxes incurred bLefore the decedent's death,
other than property taxes, speclal assessments, assessments, gift
taxes, and estate taxes,

{3) Liability of the estate for funeral expenses of the decedent.




(b) "Claim" does not include a dispute regarding title of a
decedent to specific property alleged to be included in the decedent's
estate.

Comment, Section 9000 is new. It is drawn from Section 1-201(4)
of the Uniform Probate Code.

Subdivision (a)(l) defines "claim" broadly to include all claims
against the decedent whether in contract, tort, or otherwise, including
claims for damages for injuries to or death of a person or injury to
property and all c¢laims against the personal representative of a
decedent who In his or her lifetime has wasted, destroyed, taken or
carried away or converted to his or her own use, the property of
another person or committed any trespass on the real property of
ancther person.

Subdivision (a){2) restates former Section 707.5{(¢c) without
substantive change.

While the term "claim" does not include administration exzpenses
such as personal representative and attorney fees, 1t does include
funeral expenses under subdivision (a}{(3). This continues a provision
of former Section 707(a).

A claim need not be made in the case of foreclosure of a lien on
property in the decedent’s estate. See Section [716(b)] (enforcement
of security interest). With regard to title to preoperty, see Secticn
[851.5].

Note, The State Bar team {(Exhibit 15) does not understand the
purpose of subdivision (a){(2) and particularly the exclusion of certain
taxes from the definition of claim. The short answer to this gquery is
that this is the effect of existing law (Probate Code § 707.5(c)). As
a matter of policy, property taxes and assessments which are secured by
real property tax liens should noit be processed through the estate
proceedings but through the ordinary property tax mechanisms. Gift and
estate taxes on the death of the decedent are not taxes levied against
the decedent during lifetime, and hence are not liabilities of a type
the creditor claim procedure is internded to cover. In the staff’s
view, it does not hurt £o statutorily exclude gift and estate taxes,
but perhaps a better approach is simply to eliminate them from the
draft and rely on the general definition of ”"claim” as including tax
liability incurred before death,

§ 9001, HNotice to creditors
9001, {(a) Service of notice of administration of the estate of

the decedent under Chapter 2 (commencing with Section 9050) of this
part, and publication or posting of the notice of hearing of the
petition to administer the estate under Chapter 2 {commencing with
Section 8100) of Part 2, constitute notice to creditors of the
requirementa of this part.

(b) Nothing in this subdivision affects a notice or request to a
public entity required by Chapter 6 (commencing with Section 9250).

-10-



Comment. Subdivision (a) of Section 9001 restates the first
portion of former Section 700, with the addition of the reference to
gervice of notice on creditors. Subdivision (b} is intended for
crogs-referencing purposes only.

Note., The matter of claims by public entities is dealt with in
the First Supplement to Memorandum 86-202.

§ %002, Claim requirement
9002, Except as otherwise provided by statute:

(a) All claims, whether due, not due, or contingent, and whether
liquidated or unliguidated, shall be made in the manner and within the
time prescribed in this part.

(b) A claim that is not made as prescribed in this part is barred.

{c) The holder of a claim may not maintain an action on the claim
unless the claim is first made as prescribed in this part.

Comment, Section %002 generalizes a portion of the first sentence
of former Section 707 and a portion of former Section 716(a). Section
5002 applies to all claims, whether in contract, tort, or otherwise,
including claims for funeral expenses and claims for damages for
injuries to or death of a person or injury to property and all claims
againat the executor or administrator of any testator or intestate who
in his or her lifetime has wasted, destroyed, taken or carried away or
converted to his or her own use, the property of another person or
committed any trespass on the real property of another person. See
Section 9000 ("claim" defined).

The requirement that a claim be made as prescribed in this part is
subject to exception wunder other provisions. See Section 9300
{personal representative may allow claim not made as prescribed in this
part). See also Sections [716(b)] (enforcement of security interest),
[721] (claim covered by insurance).

CROSS-REFERENCES
Definition
GClaim § 9000

Note. The Beverly Hills Bar Association (Exhibit §) is concerned
about the usage in this and other sections of claims "made” pursuant to
the creditor claim procedure, rather than "filed”. As originally
drafted, clains were either filed or presented, so that the making of a
claim could have iInvolved either filing or presentation. Under the
current draft claims may only be filed, so "filed"” may be preferable to
“made’. However, there is substantial opposition to elimination of the
presentation option. See Note following Section 9150 (how claim is
made). The usage guestion cannot be resclved until the underlying
substantive guestion is resolved.

~11-



9003, Payment of claims
9003. A c¢laim that 1g established under this part shall be

included among the debts to be paid in the course of administration.

Comment, Section 9003 restates the first portlon of the first
sentence of former Section 713 without substantive change. For payment
of debts, see Part 9 (commencing with Section 11400).

CRCSS-REFERENCES
Definitions
Claim § 9Q00

Note, Professor Frantz (Exhibit 13) would add at the front of
this section a cross reference to Section 11421 (immediate payment of
priority debts)..”Except for a claim that may be paid immediately”.
The staff believes that Professor Frantz' suggestion is technically
inaccurate, although the cross-reference to immediate payment may be
useful, The staff will include such a cross reference in the Comment.

CHAPTER 2. RNOTICE TO CREDITORS

§ 9050, Rotice required
9050. (a) If the personal representative has actual knowledge of

a creditor of the decedent before expiration of the time prescribed in
Section 9051, the personal representative shall serve notice of
administration of the estate of the decedent on the creditor, subject
to Section 9054. As used in this section, "crediter" means a person
who has demanded payment from the decedent or the estate.

(b) Service of the notice shall be in addition to publication or
posting of the notice of hearing of the petition to administer the
decedent's estate under Chapter 2 {(commencing with Section 8100) of
Part 2.

Comment, Section 9050 is new, It is designed to satisfy due
process requirements hy ensuring reasonable notice to creditors within
the practicalities of administration of the estate of a decedent.

The peraocnal representative 1s not required to make a search for
pessible creditors under this section or to Berve persons vho are
potentially creditors because of possible 1liability of the decedent.
The personal representative ig required only to serve actual creditors
who are known to the personal representative elther because the
personal representative becomes aware of the obligation in the course
of administration or otherwise or because the creditor has demanded
payment during administration. In a case where there 1s doubt whether
notice to a particular person is required under this standard, the

—12-




personal representative should glve notice, The personal
representative 1s protected from liability in this event. Section 9053
{immmity of personal representative and attorney).

The purpose of the notice is to alert creditors to the need to
make a formal claim. For this reason, the perscnal representative need
not give notice to a creditor who makes a formal claim or tec a creditor
whose demand for payment the personal representative elects to allow as
a claim notwithstanding the creditor's failure to comply with formal
claim requirements. Section 9054 (when notice not required).

CROSS—REFERERCES
Definitions
Personal representative § 58

Note, The concept of actual notice to known creditors was
well-received by the commentators. The Beverly Hills Bar Association
(Exhibit 6) particularly supports these due process provisions, and the
Los Angeles (County Bar Association (Exhibit 16} believes that the
section strikes an appropriate balance between tLhe constitutional
requirements of due process and the practical concerns of estate
administration,

The Beverly Hills Bar Association notes & defect in the drafting
of this section. The section requires notice if the personal
representative has actual hknowledge of a “creditor”, defined as a
person who has demanded payment. However, the personal representative
may have actual knowledge of a person with whom the decedent had
business dealings and who has in fact made a demand for payment of a
debt, but may be unaware that the person has demanded payment. We do
not mean to require notice in such a case. The staff would cure this
problem by combining the two concepts thus: "If, before expiration of
the time prescribed in Section 9051, the personal representative has
actual hknowledge of & creditor who has demanded payment from the
decedent or the estate, the personal representative shall serve notice

r”

. w

Beryl A. Bertucio (Exhibit 11) is concerned that the section may
be read to require the persconal representative to make a search for old
bills. He notes that the Comment limits the notice to creditors the
personal representative acquires knowledge of because of a bill
presented during administration or otherwise becomes aware of in the
ordinary course of administration. He suggests that the Comment be put
in the statute itself. The staff believes this is a delicate area.
Clearly we do not want either to state directly or imply that the
personal representative may purposely ignore a shoe box labeled
#bills", nor do we wani to impose a duiy to make an extra-ordinary
search for possible creditors. The staff believes the current drafi
achieves a nice balance between statute and Comment, and would not
tamper with it. Perhaps the revision suggested above cures part of the
concern.

Florence Luther (Exhibit 12) suggests that "known creditors” be
limited ¢to those known to the personal representative within four
months after appointment. The current draft already does this by
incorporating Section 9051 (time of notice).

-13-




9051, Time of notice
9051. The notice shall be served and proef of service filed
within four months after letters are first issued to a general personal
representative,

Comment, Under Section 9051, if letters are issued by more than
one court or if subsequent letters are issued by the game court, notice
must be served within four months after the filrst issuance of letters
to a general personal representative.

CROSS-REFERENCES

Definitions
Letters § 52
Personal representative § 58

Note, Both Professor Frantz (Exhibit 13) and the State Bar teanm
{Exhibit 15) suggest that it would be desirable to allow an additional
30 days Ffor Ffiling proof of service. The staff believes this is
appropriate and will make the suggested change.

§ 9052, Form of notice
9052. The notice ghall be in substantially the following form:
NOTICE OF ADMINISTRATION OF

ESTATE OF s DECEDERT
To creditors of :
Letters were issued on s 19 , 1In Estate
Ro. in the Superior Court of California, County of .

for the administration of the estate of the decedent., You must file
your claim with the court within four months from the date of i1ssuance
of the letters or 30 days from the date of mailing or delivery of this
notice, whichever is later, as provided 1n Section 9100 of the
California Probate Code,

{(Name and address of personal

repregentative or attorney)

PROOF OF SERVICE
I am at least 13 years of age and not a party to the proceeding.

I served a copy of the notice on the following persons:
(list)

wlg—




Service was made by one of the following means {check appropriate
space):
personally delivering the copy to the person served at:
1. (date) 2, (time) 3. {address)
— placing the copy in the United States mail, in a sealed envelope

with pestage fully prepald at:
1. {date) 2. {place) 3. (mailing address)
I declare under penalty of perjury under the laws of the State of

California that the foregoing is true and correct.
(date) (type or print name) {signature)

CROSS-REFERERCES
Judicial Council authority § 7201

Note, A number of wminor technical changes in the form have been
made iIn response to comments of Irving Kellecg {Exhibit 5), Professor
Frantz {(Exhibi¢ 13), the State Bar team (Exhibit 15), the Los Angeles
County Bar Association (Exhibit 16), and others.

90 Immunity of personal representative and attorn
2053. If the personal representative or attorney reasonably
believes notice to a particular creditor is or may be required by this
chapter and gives notice based on that belief, neither the personal
representative nor the attorney 1s liable to any person for giving the
notice whether or not required by this chapter.

Comment, Section 9053 is intended to encourage full and adequate
notice in cases where it 1s a close gquestion whether a perscnal
representative has actual knowledge of a creditor within the meaning of
Section 9050, If, for example, the perscnal representative reascnably
believes that notice may be required and if the notice given generates
claims or litigation that would not otherwise have arisen, Section 9053
immunizes the personal representative from liability even though notice
turns out not to have been legally required.

GROSS-REFERERCES
Definitiocns
Personal representative § 58

Note., Howard Serbin (Exhibit 9) believes this provision is

essential to the new creditor notice requiremenis and strongly supports
it.
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James . Opel (Exhibit 14) is concerned about the opposite of the
situation dealt with in this section--liability of a personal
representative who fails to give notice to a creditor in a situation
where notice is reguired. He would favor addition of a provision that
in the absence of clear and convincing evidence of a specific intent to
defraud a creditor, no creditor shall have a right against the personal
representative or attorney as a result of a failure to give notice.
The staff believes there are several relevant policy considerations on
this issue. First, 1isx it wise to encourage negligence and sloppy
practices by personal representatives and their lIawyers on this
matter? Second, the bond, if there is one, should cover just this sort
of problem.

Existing law provides that if the personal representative has
failed to give notice to creditors &s required by law, the creditors
may neot require other creditors who have been paid or distributees to
make contribution; the creditor's recovery is on the bond of the public
administrator. Probate Code § 955. The Commission's draft makes clear
that an omitted creditor may recover  against the personal
representative whether or not there is a bond. Section 11429.

REegardless of the Commission’s decision on immunity for a
negligent personal representative or attorney, the staff believes that
the statute should provide further that if notice is not given to a
creditor, the creditor is not barred but may still recover against the
distributees of the properiy. We see not reason to protect
distributees at the expense of a creditor in this situation, and this
is also the treatment given claims of public entities after property is
distributed. See Probate Code §§ 700.1(c) and 707.5(b). Such a
provision could be along the following lines:

Notwithstanding any other provision of this part, if
notice is not given to a creditor as required by this part,

the creditor's claim 1s not barred and a distributee of

property in the estate is personally 1liable for the

creditor's claim in the same manner and to the same extent as

if the property were pald, delivered, or transferred to the

distributee pursuant to Chapter 3 (commencing with Section

13100) of Part 1 of Division 8 (disposition of property

without administration).

Of course, this provision would not solve the problem of the insoIvent
estate. But we are not inclined to require contribution from lower
priority creditors who may have been paid, in this situation. We would
simply let the loss fall on the omitted creditor.

4, WHhe o uired

9054. Notwithatanding Section 9050, the personal representative
need mot serve notice on a creditor actually known to the personal
representative in any of the following cases:

(a) The creditor has made a claim as prescribed in this part.

(b) The creditor has demanded payment and the perscnal

representative elects to treat the demand as a claim under Section 9153.
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Comment . Section 9054 eliminates the need for notice to a
creditor who has made a satisfactory claim 1n the administration
proceeding. The personal representative may waive formal defects in a
demand for payment made during the four month claim period and accept
the demand a8 a statutory c¢laim, thereby avoiding the need for
additional service of notice on the creditor. Section 2153.

CROSS-REFERENRCES
Definiticns
Claim § 9000
Personal representative § 58

CHAPTER 3. TIME FOR MAKIRG CLAIMS

§ 9100, Glaim period

3100. (a) A creditor shall make a claim within the later of the
following times:

{1) Four months after the date letters are first issued to a
general perscnal representative,

{2) Thirty days after the date of service of notice or other
receipt of actual knowledge of the administration of the estate of the
decedent.

{b) In no event may a creditor make a claim after the time the
court makes an order for final distribution of the estate or one year
after letters are first issued to a general personal representative,
whichever occurs first.

Comment, Section 9100 supersedes the last portion of subdivision
(a} and subdivision (c) of former Section 700 and portionas of former
Sections 704.2 and 704.4.

If letters are issued by more than one court or if subsequent
letters are 1ssued by the same court, the four month period of
subdivision (a}(l) commences on the first 1ssuance of letters to a
general personal representative. In the case of a special
administrator granted the powers of a general personal representative,
the claim period commences to run on first issuance of letters reciting
the general powers of the special administrator.

The notice referred to 1in subdivision (a)(2) 1s prescribed in
Chapter 2 (commencing with Section 9050) {(notice to creditors).

CRDSS5-REFERENCES
Definitions
Claim § 9000
Letters § 52
Personal representative § 58
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Note, Under this draft a creditor given actual notice at the
beginning of adainistration would nonetheless have 4 months, rather
than 30 days, to make & claim. Beryl A. Bertucio (Exhibit 11) believes
this approach iy sppropriate--a shorter period seems discriminatory and
unfair to creditors who cammot bill until they receive billing from
suppliers or, in the case of credit card issuers, member merchants,

Subdivision {(b) puts an outside limit on creditor claims of one
year after commencement of administration. Both Howard Serbin {Exhibit
9) and Florence J. Luther (Exhibit 12) are concerned that one year is
teco long and creates uncertainty., "It delays the time iIn which a
representative can know whether an estate is solvent and whether
approved claims can safely be paid in full.” The staff disagrees: the
one year limit is simply an outside cutoff, and the estate may always
be closed earlier if it’s in a condition to be closed. If it's not in
a condition to be closed, It is appropriate that a creditor’s claim be
honored.

§ 910]1. Time not extended by vacancy in office

9101. A vacancy In the office of the personal representative that
occurs before expiration of the time for making a claim does not extend
the time.

Comment, Section 9101 restates former Section 700(b) without
substantive change. A vacancy Includes the resignation, death, or
removal of the personal representative from office. See, e.g.,
Sections 520-526 (resignation, suspension, and removal}.

CROSS-REFERERCES
Definitionsa
Claim § 9000
Personal representative § 58

102, Where personsa epres ve o on
of time
9102, A claim that 1s made before expliration of the time for
making the claim is timely made even though acted on by the personal
representative or by the court after expiration of the time.
Comment, Section 9102 restates the last sentence of former
Section 712 without substantive change.

GROSS-REFERENCES
Definitions
Claim § 9000
Personal representative § 58
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91¢ Late claims

9103. (a) A claim may be made at any time within one wyear after
the time prescribed in Section 9100 and hbefore an order for final
distribution has been made if it appears to the satisfaction of the
court that any of the following conditions is satisfied:

{1) The claimant was out of the state during the entire periocd
prescribed in Section 9100 and did not receive notice. This paragraph
does not apply to a business claimant who does business in the state.

(2} The claimant in good faith filed a claim in another proceeding
for the same decedent that 18 not consolidated with the present
proceeding and in which letters are not issued.

(b) Property distributed under court order and payments properly
made before a claim 1s made under this sectlon are not subject to the
claim, regardless whether the claim 1s later established in whole or in
part,

Comment., Section 9103 restates the second and third sentences of
former Section 707(a), but limits subdivision (a)(l) to nonbusiness
claimants who were out of state during the entire claim period.

CROSS-REFERENCES
Definitions
Claim § 9000
Letters § 52
Property § 62

Note, Section 9103{a){l) gives a one year extension to an out of
state creditor who did not receive notice, except for a business
creditor who does business in the state. Howard Serbin (Exhibit 9)
strongly supports the clarification made by the draft that the creditor
must have been ocut of state for the entire creditor claim period.

Scme members of the Severly Hills Bar Association (Exhibit 6) feel
that the standard or test for doing business in the state should be
elaborated. The staff does not believe this is a simple matter, and
would leave it to court decision on a case by case basis. However, we
would make the clarification in the Comment suggested by the
Association that subdivision (a)(1) is 1limited +£o0 "non-business
claimants, gnd business claimsnts who do not do business in the state,
who were out of state during the entire claim period.”

Beryl A. Bertucio (Exhibit 11) believes that business claimants
should be allowed to make late claims alsce. "The provision seens
unfair to socle-proprietorships and small businesses when the owner,
principal, or only person with authorily to make a claim is out of
state during the entire period.” The reason given for this limitation
in the tentative recommendation is that a creditor doing business in
the state should be held to the same requirements as other creditors.
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§ 0104, Amended or revised claim
0104. If a claim is made within the time prescribed in Section

9100, the creditor may later amend or revise of the c¢laim. An
amendment or revision may not be made after the earlier of the time the
court makes an order for flnal distribution of the estate or one year
after letters are first issued to a general personal representative.

GComment., Section 9104 is new.

CROSS-REFERENCES
Definitions
Claim § 9000
Letters § 52
Personal representative § 58

Note, This section allows amendments or revisions of claims up to
one year after commencemeni of administration if final distribution is
not cordered before then, Howard Serbin (Exhibit 9) would prefer =&
shorter time limit. The staff believes that if we allow a creditor to
make an initial claim up ¢to one year after comaencement of
administration, it is appropriate to allow a creditor who has already
made a claim to amend or revise the claim within the same period.

As drafted, the one year period starts to run from the date
letters are first issued to a "general personal representative.” Mr,
Serbin believes it should also run when special letters with general
powers have been issued. In facl, "general personal representative” is
defined in Section 58 to exclude a special adwministrator except *a
special administrator granted the powers, duties, and obligations of a
general personal representative.” This definition was not available to
commentators on the tentative recommendation, but will be incIuded with
the creditor claim legislation to be submitted in 1987.

CHAPTER 4. MAKIRG OF CLAIMS

§ 9150, How claim is made
9150. (a) A claim is made by filing the claim In the office of

the clerk. The clerk shall notify the attorney of record or, if none,
the personal representative, if a claim is made.

{b) A claim may be made by the claimant or a person in behalf of
the claimant,

Comment , Subdivision {(a) of Section 9150 supersedes former
Section 700{a). Notification by the clerk may be of an individual
claim or that a number cof claims have been filed. Subdivision (a} does
not specify the manner of notification, which may be by mail {e.g.,
post card)}.

Subdivision (b} generalizes a provision of former Section 704.2.
A person acting in behalf of the claimant may include the personal
representative or the guardian or conservator of the estate of the
claimant.
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CROSS-REFERENCES

Definitions
Claim § 9000
Person § 56
Personal representative § 58
Note. This section proved to be the most controversial of the
tentative recommendation. It requires that all creditor clazims be

submitted to the court clerk, who In turn noiifies the attorney of
record or, if none, the personal representative. This limits existing
law which permits a claim to either be filed with the court or
presented to the personal representative. The reason for this change
was to simplify the system through use of a single claim procedure.

This change was supported by the Beverly Hills Bar Association
{(Exhibit 6), which believes the creation of a single process for
presentation of claims by filing with the court is an improvement on
the present dual system. Howard Serbin (Exhibit 9) also strongly
supports the change--"Under current law, there can be problems when the
person petitioning for personal representative is not the one
appointed. His name has been in the notice and therefore he may
receive the claim. There is no iansurance that such person will
transfer the claim to the representative. Your proposed system avoids
that problem.”

On the other hand, six of our commentators strongly opposed the
provision for filing the claim with the clerk: Rawlins Coffman (Exhibit
3), Irving Kellog (Exhibit 5), Benjamin D. Frantz (Exhibits 7 and 13),
Beryl A. Bertucio (Exhibit 11), State Bar team (Exhibit 15), and Los
Angeles County Bar Association (Exhibit 16). Typical objections were:

--It unnecessarily burdens the court administrative staff.
(Exhibits 3, &§. 7. 11, 16). "I see no reason to burdemn the county
clerk with the additional work of handling very creditor’s claim."
“Claimants file very few c¢laims in their lifetimes or business careers,
but the court would be filing and mailing thousands of them."

--It increases the Iikelihood of error. (Exhibits 3, 5) *"The
clerks are overworked and cannot do a proper job of notifying the
attorney of record or the personal representative.” "To have the clerk
send out the notice to the personal representative or attorney will
lgad to delay, omissions, and postal failures.” "One of the serious
problems is that claims filed with the court are often never
transmitted to the personal representative. It is &n unfortunate fact
of 1ife that the perscnnel who normally receive such a claim in the
filing office of a court clerk’s office make mistakes in judgment....We
think it puts an undue burden on court personnel which is Incapable of
complying with it.”

--It imposes additional cost and expense on personal
representatives and their atforneys by regquiring them to obtain copies
of the claims at a cost of $.50 per page in order to review them,
(Exhibit 15) "The burden and expense of doing so is not warranted.”

~-It will present complications as to when claim periods have been
satisfied or what the appropriate claim periods should be. (Exhibit 3)

--"Many clerks will assume the responsibility of determining the
validity, both as to form and content, of each claim and return it to
the claimant for revision without notifying the personal representative
or the attorney of record. Is the clerk to determine the "status” of a
late claim?” (Exhibit 3)
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—--The system of presenting claims directly to the personal
representative has been in place for a long time and works
successfully; there is no reason for a two-step process. (Exhibits 7,
13) "If it ain’t broke, don’'t Ffix it.”

Not all the negative commentators agreed with this last
point--that existing law is fine. A number felt existing law has
problems, but that the Commission’s tentetive recommendation was not a
sound solution to the problems. Beryl A. Bertucio (Exhibit 11), for
example, applauded the single filing provision; however, he felt the
single filing should be with the personal representative or attorney
and not with the clerk of court. This would also "be more convenient
for the creditor since the address of the attorney for the personal
representative is shown on the published notice but the address of the
court is not.” This is also the position of Rawlins Coffman (Exhibit
3). who points out that the notice of death includes the address of the
petitioner or attorney of record; if 21l claims, whether original or
amended, were presented o the petitioner or atfornmey at the address on
the notice of death, the problems caused by filing with the court clerk
would be solved.

The Los Angeles County Bar Association (Exhibit 16) also notes the
problem of existing law that claims filed with the personal
representative are never presented to the court either from oversight
or deliberate concealmwent. They believe that the best solution is not
to put the burden on the court, but to require the creditor to file the
claim both with the personal representative or attorney and with the
court (together with proof of service). "In that situation, there is
nothing for the court personnel to do other than to file the document
in the file, the same as they file any other document. That does not
present any undue burden or extra costs in the court system. It also
reduces the ability of the personal representative to say, 'l never got
it.*...We feel that if the instructions for the claim form were made
sufficiently clear by the Judicial Council, it should not be difficult
for the claimant to mail out a copy of the claim to the personal
representalive and to fill out the proof of service form. Under
current law, claimants frequently mail such documents to the personal
representative without any difficulty whatscever....The person with
most at stake is the claimant. The claimant has the highest incentive
to make sure the claim is properly filed because the claimant is
interested in being paid. Any "burden” should be placed on the person
with the highest incentive to perforam the job correctly. We feel
strongly that it is wrong to place that burden on a Iow level employee
of the court clerk rather than on the claimant.”

The same point is made by Irving Rellogg (Exhibit 5). *Why not
shift the burden to the claimant with the requirement that the claimant
rust send the claim to both the clerk and the personal representative
by certified mail.”

91 0 enta 81 rt of claim

9151. (a) A claim shall be supported by the affidavit of the

claimant or a person in behalf of the claimant stating:
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(1) If the claim 1s due, that the amount is justly due, that no
payments have been made on the claim that are not credited, and that
there are no offsets to the claim.

{2) If the claim is not due, or is contingent, the particulars of
the claim,

(3) If the affidavit 1s made by a person other than the claimant,
the reason it is not made by the claimant.

(b) The personal representative may require satiafactory wvouchers
or proof to be produced to support the claim. If the claimant includes
an original voucher with the c¢laim, the claimant may withdraw the
voucher after a copy 1is attached to the claim.

Comment, Section 9151 restates' former Section 705 without
substantive change. The claim may be supported by a declaration under
penalty of perjury in lieu of an affidavit., Cocde Civ. Proc. § 2015.5.
The affidavit may be made on information and belief. Cf. Code Civ.
Proc. § 446,

CROSS-REFERENCES
Definitions
Claim § 9000
Person § 56
Personal representative § 58

§ 0152, Claim based on written instrument
9152, (a) If a claim is based on a written instrument, either the

original or a copy of the original with all endorsements shall be
attached to the claim. If a copy 1s attached, the original instrument
shall be exhibited to the personal representative or court on demand
unless it is lost or destroyed, in which case its loss or destruction
shall be stated In the claim.

{b) If the claim or a part of the claim is secured by a mortgage,
deed of trust, or other lien that 18 recorded in the office of the
recorder of the county in which the property subject to the lien is
situated, it is sufficient to describe the mortgage, deed of trust, or
lien and refer to the date or volume and page of its record.

Comment Section 9152 restates former Section 706 without
substantive change.
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CROSS-REFERENCES
Actions in chambers § 7061
Definitions
Claim § 9000
Personal representative § 58
Enforcement of security interest § 716(b)

Noig, Beryl A. Bertucio (Exhibit 11) notes a discrepancy befween
the Commsnt to Section 9000, which states that a claim need not be made
to foreclose a lien, and this section, which refers to & claim secured
by a lien. The answer is that a claim need not be made if the creditor
waives the right to a deficiency, but that a claim may be made if the
creditor is not willing to make the waiver. We will add appropriate
cross-references to the Comments on this point.

1 Walver of formal ects
9153. [Rotwithstanding any other provision of this part, if a
creditor demands payment within the time prescribed in Section 9100 and
the amount demanded does not exceed $500, the personal representative
may walve formal defects and elect to treat the demand as a claim by
paying the amount demanded within the time prescribed in Section 9100.

Comment ., Section 9153 is new. It authorizes the personal
representative to waive technical claim requirements such as the form
and manner of making a claim if the amount demanded is less than $500.
This may be appropriate, for example, for regular bills received by the
personal representative in the ordinary course of business concerning
which there 18 no dispute. This authority enables the personal
repregentative to avold the need for additional service of notice on
the creditor. Section 9054 (when notice not required). For approval
of the personal representative's account where payment is made without
prior court order, see Sections 11422 (payment of debts on court order)
and 929,

CROSS5-REFERENCES
Definitions
Glaim § 9000
Personal representative § 58

Note. Section 9153 institutionalizes the procedure for payment of
informal demands without requirement of a formal claim, but limits the
procedure to debts under $500 which are paid within four months after
the ocopening of estate administration. Howard Serbin (Exhibit 9)
supports this provision. Professor Frantz (Exhibit 13) would take it a
step further and provide that "If the personal representative pays a
claim of less than $500, no claim need be filed or presented or
approved by the judge. Such payment shall be reported in the next
accounting by the personal representative and shall be approved by the
court in the absence of evidence of fraud or deceit.”
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Both the Beverly Hills Bar Association (Exhibit 6) and the State
Bar team (Exhibit 15) oppose the 3500 debt 1limit; the State Bar team
also opposes the reguirement that the debt be paid within four months.
They point out that under existing law the personal representative may
pay informal demands in any amouni and obtain approval of the payment
at the time of the accounting reflecting the expenditure. The 5500
limit wmakes it appear that the expenditure is not subject (o court
approval, and that informal payment of greater amounts is prohibited.
This restricts existing law without good reason. The 3500 limit is
unrealistic, considering that many monthly bills, including doctors,
credit cards, loan payments, etc., may exceed the $500 1limit. *The
primary reason for permitting the personal representative to waive
technical defects was tfo avoid unnecessary telephone calls and
correspondence with the creditors when the personal representative is
satisfied as to the correctness of the claim but desires to withhold
payment of the item until the claims period has expired and the
solvency of the estate is known. The section as now drafted defeats
this purpose and is less flexible than existing Iaw.”

The Los Angeles County Bar Association (Exhibit 16) is concerned
that the successor provision to current Probate Code Section 929 has
not been drafted. That section provides for allowance of informally
paid demands in the accounting. "As & practical matier, that Section
is an integral part of the way personal representatives and their
counsel decide on the payment of debts with or without claims.” The
staff agrees that it would be good to have the redraft of that section
available for review. However, it is part of accountings, which the
Commission has not yet completed work on yet, This is one problem with
introducing legislation to enact miscellaneous revised estate
administration provisions without having the entire code drafted and
integrated. However, that is the approach the Commission has decided
on, 50 existing Section 929 will continue to be the relevant provision
here, with whatever defects it may have.

CHAPTER 5. CLAIMS BY SURVIVING SPOUSE

§ 9200, Claim by surviving spouse for payment of debt of decedent
9200. (a) The surviving spouse may make a claim for payment of a

debt of the deceased spouse to the extent the surviving spouse 1is
peraonally liable for the debt under Section 13550.

(b) The claim shall include all of the following:

(1) The reason the debt is not barred by Section 13552,

{2) A statement whether the debt remains unpaid or has been paid
by the surviving spouse.

{3) An inventory and appraisal of the separate property of the
surviving spouse and any community and gquasi-community property not

administered in the estate, and a statement of the amount of the liens
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and encumbrances on the property, as of the date of death of the
deceased spouse. The statement may identify any property that is
exempt from enforcement of a money judgment.

Comment. Section 9200 restates former Section 704.2, except that
the claim may not be made after the order for final distribution and
may be required to be made earlier. Section 9100 (claim period).

CROSS-REFERENCES
Definitions
Claim § 9000
Community property § 28
Property § 62
Quasi-community property § 66
Surviving spouse § 78

Note, ZThe State Bar team (Exhibit 15) questions whether Probate
Code Section 704.2 is iIn fact preserved by Section 9200, The staff
believes it is, ftogether with Section 9150 (how claim is made). If the
Bar team will indicate what Is missing, we will dispose of it.

2 Claim surviv gse fo ent of debt of surviv

spouse

9201, (a) The surviving spouse may make a claim for the payment
of a debt of the surviving spouse for which property administered in
the estate is liable.

{b) The claim shall include all of the following:

{1) A statement whether the debt remains unpaid or has been paid
by the surviving spouse.

{2) An inventory and appraisal of the separate property of the
surviving spouse and any commmity and quasi-community property mnot
administered in the estate, and a statement of the amount of the liens
and encumbrances on the property, as of the date of death of the
deceased spouse. The statement may identify any property that is
exempt from enforcement of a money Jjudgment.

Comment. Section 9201 restates former Section 704.4 and broadens
it consistent with general principles of liability of marital property
for debts. See Civil Code §§ 5120.010-5122, The claim may not be made
after the order for final distribution and may be required to be made
earlier. Section 9100 (claim period).
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GCROSS-REFERENCES
Definitions
Claim § 9000
Community property § 28
Property § 62
Quasi-community property § 66
Surviving spouse § 78

Note. The State Bar team (Exhibit 15) states that many probate
lawyers lack a sufficient understanding as to the precise workings of
existing law and will be equally baffled by the restatement in ¢this
section. Additional work in clarifying this secticn would be of
benefit to the bar. The staff is not certain what the Bar team has in
nind, other than perhaps to add ito the section language noting the
substantive rule that the community property interest of the decedent
is liable For debts incurred during marriage by the survivor, and that
the precise proportion for which the decedent and survivor are liable
is determined by the apportionment procedure of Section 980 {(redrafted
as Section 11440 (et seq.). As it stands, the substantive rules are
referred to in the Comment, and cross reference to the apportionment
procedure is made in the next section.

§ 9202, Treatment of claim of surviving spouse
9202. {(a) A claim of the surviving spouse made under this article

shall be allowed 1in the proportion alleocated te the estate under
Chapter 3 (commencing with Section 11440) of Part 9.

{(b) The claim may be discharged by any of the following means:

{1} Payment to the surviving spouse.

{(2) Payment to the creditors of the surviving spouse or deceased
gspouse as ldentified in the claim.

{(3) A credit allowed the spouse in the order allocating debts made
under Chapter 3 (commencing with Section 11440) of Part 9.

Comment., Section 9202 continues former Section 713.5 without
substantive change.

CROSS-REFERENCES
Definitions
Claim § 9000
Surviving spouse § 78

CHAPTER 6. CLAIMS BY PUBLIC ERTITIES
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§ 9250, Clsim by public entity required
9250, (a) Except as otherwise provided in this chapter, a claim

by a public entity shall be made within the time prescribed in this
part. Any claim not so made is barred, including any lien imposed for
the claim.

{b) As used 1in this section, "public entity" has the meaning
provided in Section 811.2 of the Government Code.

Comment, Secticn 9250 restates former Section 707.5{a) without
substantive change. "Publie entity” 1s defined in Government Code
Section 811.2 to include the State, the Regents of the Univerasity of
California, a county, city, district, public authority, public agency,
and any other political subdivision or publiec corporation 1In the
State. This section dces not govern obligations owed to the United
States.

CROSS—REFERENCES
Definitions
Claim § 9000

§ 9251, Glaims governed by other statutes
9251. {a) A claim arising under a statute listed in subdivision

(k) is barred only after written notice or request to the agency and
expiration of the period provided in the applicable statute. If no
written notice or request is made the claim is barred at the time

otherwise provided in the statute.

(b) Law or Code A b tatute

Sales and Use Tax Law (com— Section 6487.1 of the
mencing with Section 6001 Revenue and Taxation
of the Revenue and Taxation Code
Code)

Bradley-Burns Uniform Local Section 6487.1 of the
Sales and Use Tax law {com- Revenue and Taxation
mencing with Section 7200 Code
of the Revenue and Taxation
Code)

Transactions and Use Tax Law Section 6487.1 of the
{commencing with Section Revenue and Taxation
7251 of the Revenue and Code
Taxation Code)

Motor Vehicle Fuel License Section 7675.1 of the
Tax Law {commencing with Revenue and Taxation
Section 7301 of the Revenue Code

and Taxation Code)
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Use Fuel Tax Law (commenc-
ing with Section 8601 of
the Revenue and Taxation
Code)

Personal Income Tax Law
{commencing with Section
17001 of the Revenue and
Taxation Code)

Cigarette Tax Law {commenc-
ing with Section 30001 of
the Revenue and Taxation
Code)

Alcoholic Beverage Tax Law
{commencing with Section
32001 of the Revenue and
Taxaticn Code)

Unemployment Insurance
Code

Welfare and Institutions

Section 8782.1 of the
Revenue and Taxation
Code

Section 19266 of the
Revenue and Taxation
GCode

Section 30207.1 of the
Revenue and Taxation
Code

Section 32272.1 of the
Revenue and Taxation
Code

Section 1090 of the
Unemployment Insurance
Code

Sectlon 7277.1 of the

Code Welfare and Institutions
Code
Comment, Section 9251 continues former Section 707.5(b) without

substantive change.

CROSS-REFERENCES
Definitions
Claim § 9000

Note. The Franchise ITax Board (Exhibit 5 of 1st Supp. Memo,
86-202) points out a drafting defect in subdivision (a). If no written
notice of death is given to the state taxing authority the claim is
barred at the time provided in the applicable "law or code”; the
reference to the time provided in the applicable “statute” is
misleading, in context. The staff will make this change.

252 itation on applica of chapter
9252. This

restitution of amounts 1illegally acquired through the means of a

chapter does not apply to 1liability for the

fraudulent, false, or incorrect claim or representation, or a forged or
unauthorized endorsement.

Comment, Section 9252 continues former Section 707.5(e) without
substantive change.
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Note. The Beverly Hills Bar Association (Exhibit 6) notes that
the word "claim” is used here In an undefined sense, and in order to
avoid confusion iIf may be appropriate to substitute some other term
such as "“application.” The staff is reluctant to do this, since
#claim” is the term in common usage with respect to tax claims. We
would preface the definition of claim in Section 9000 with, “Unless the
provision or context otherwise regquires.”

§ 9253, Priority of claims not affected by chapter

9253, Except as provided in Section 9254, nothing in this chapter
shall be construed to affect the order of priority of clalms provided
for under other provisions of law.

Comment, Section 9253 continues former Section 707.5(d) without
substantive change.

CRDSS-REFERERCES
Definitions
Claim § 9000

§ 9254, Claim by Director of Health Services

9254, {a) If the decedent has recelved or may have received
health care under the provisions of Chapter 7 {commencing with Section
14000) or Chapter 8 (commencing with Section 14200) of Part 3 of
Division 9 of the Welfare and Institutions Code, a beneficlary, the
personal representative, or a person in possession of property of the
decedent shall give the Director of Health Services notice of the
decedent's death no later than 90 days after the date of death. The
notice shall be glven by mall addressed to the director at the
Sacramento office of the director.

{(b) A notice given under this section ghall include a copy of the
decedent's death certificate.

(¢) The director has four months after notice 1is given in which to
mske a claim., If assets of the estate have been distributed, the
directer is entitled to a eclaim against the distributees to the full
extent of the director's claim, or each distributee's share of the
distributed assets, whichever 13 1less, The director's entitlement
against distributees shall inelude interest at a rate equal to that
earned in the Pooled Money Investment Fund from the date of
distribution or the date of making the claim by the director, whichever
is later, plus other accruing cests as in the case of enforcement of a

money judgment.
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(d) Failure to comply with the provisions of this section does not
affect the validity of any proceeding under this division.

Comment, Section 9254 restates former Section 700.1 without
substantive change.

CROSS-REFERENCES
Definitions
Beneficiary § 24
Claim § 9000
Personal representative § 58
Property § 62

CHAPTER 7. ALLOWANCE AND REJECTION OF CLAIMS

§ 9300, Procedure by personal representative
9300. (a) On notification that a claim has been made, the

personal representative shall allow or reject the claim In whole or in
part.

{(b) The allowance or rejectiocn shall be in writing. The perscnal
representative shall file the allowance or rejection with the clerk and
serve a copy on the claimant.

{(c) The allowance or rejection shall contain the following
information:

(1) Name of claimant.

{(2) Total amount of claim.

{3) Date of 1ssuance of letters.

{4) Date of death.

(5) Estimated value of estate,

{6) Amount allowed or rejected by personal representative,

(7) Whether personal representative 1g authorized to act under the
Independent Administration of Estates Act.

(8) A statement that the claimant has three months in which to act
on a rejected claim.

(d) The Judicial Council may prescribe an allowance or rejection
form, Use of a form prescribed by the Judicial Council is deemed to
satisfy the requirements of this section.

Comment. Section 9300 supersedes porticns of former Sections 710,
711, and 714, Under Independent Administration of Estates the personal
representative may allow, pay, reject, contest, or compromise any claim
without court supervision. Section 10502(k) {specific independent
administration powers). However, court supervision is necessary where
the personal representative i{s the creditor. Section 9302.
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CROSS-REFERENCES
Definitions
Claim § 9000
Letters § 52
Personal representative § 58
Independent Administration of Estates Act § 10400 et seq.

Note. Subdivision (b) requires the personal representative to
file the allowance or rejection of the claim with the court clerk. The
reason for this requirement is that the clerk must present allowed
clains to the court for approval. Section 9301 (procedure by court).
Wilbur L. Coats (Exhibit 10) objects to filing with the court; he
suggests that the perscnal representative should serve the allowance or
rejection on the claimant and retain a copy in the personal
representative’s file for six months sfter final distribution has been
ordered. This proposal obviously won’t work, since the filing with the
court triggers the mechanism for court approval. Maybe he is objecting
to the regquirement of court approval--see discussion in the note to
Section 9301. More likely he sees subdivision (b) as imposing a new
requirement of filing in the case of independent administration., since
{(b) appears to require filing in all cases, whether or not court
approval is reguired. The staff would clear up this confusion by
adding express language to subdivision (b) that the procedure applies
only if the personal representative is not authorized to act under the
Independent Administration of Estates Act. CFf. Section 9301 (procedure
by court). The Comment would note that allowance of a claim under
independent administration may be reviewed in an accounting, and
rejection of & claim under independent administration may be contested
by an action on the claim in the same manmer as under supervised
administration.

§ 9301, Procedure by court

9301. If the personal representative 1s mnot authorized to act
under the Independent Administration of Estatea Act:

(a) Immediately on the filing of the allowance of a claim, the
clerk shall present the claim and allowance to the court for approval
or rejection.

{b) On presentation of a claim and allowance to the court, the
court may, in its discretion, examine the claimant and others on ocath
and receive any evidence touching the wvalidity of the claim, The court
shall indorse approval or rejection on the claim, and the date of the
approval or rejection.

Comment, Section 9301 supersedes portions of former Sections 708,
710, 711, and 713.
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CROSS-REFERENCES
Actions in chambers, Code Civ. Proc. § 166
Definitions
Claim § 9000
Personal representative § 58
Independent Administration of Estates Act § 10400 et seq.
Register of actions and preservation of records, Gov't Code §§ 69845-6

¥ote, This section requires court approval of claims allowed by
the personal representative. Keith P, Bartel (Exhibit 2), Chairman of
the Probate Section of the San Matec County Bar Association, suggests
that the Commission consider eliminating submission of allowed creditor
claims to the court, except where the claim is that of the personal
representative or an estate beneficiary. He poinis out the Ffrustration
of some probate judges in dealing with approval of massive numbers of
creditor claims after allowance by the personal representative. *This
requirement is curious since &lmost always the Judge has no independent
basis on which to do anything other than approve the claia.” In this
connection, the staff notes that regardless of court approvel, the
claim is reviewed again at the time of the accounting. Probate Code §
921 (account must include "the claims filed or presented against the
estate, giving the name of each claimant, the nature of the claim, when
it became dvue or will become due, whether it was a&llowed or rejected by
him, or not yet acted upon”). FElimination of the additional court
approval step would simplify much of the drafting of the creditor
claims provisions. See, e.g., Note to Section 11423 (interest)}.

§ 9302, Where personal representative is creditor

9302, (a) If the perscnal representative 1s a creditor of the
decedent, the clerk shall present the claim to the court for approval
or rejection.

(b} If the court approves the claim, the claim shall be paid in
the course of administration,

{(¢) If the court rejects the claim, the personal representative
may bring an action against the estate. Summons shall be served on the
judge, whe shall appoint an attorney at the expense of the estate to
defend the action.

Comment ., Section 9302 restatez former Section 703 without
substantive change. An approved claim is paid as other claims in the
course of administration. If the personal representative falls to
recover on an action, the personal representative must pay all costs,
including reasonable attorney's fees, to be fixed by the court.
Section 9307 (action on rejected claim).

CROSS-REFERENCES
Actions in chambers, Gode Civ. Proc. § 166
Definitions
Claim § 9000
Personal representative § 58
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Note, This section reguires the personal representative to
present the personal representative’s own claims against the estate
directly to the court for approval or rejection. Warren L. Sanborn
(Exhibit 8) proposes that this requirement be extended to claims of
counsel for the personal representative as well. It is not unusual,
because of the nature of estate proceedings and the manner in which
they often follow conservatorships or other representation of the
Decedent, Ffor the attorney to have a claim against the estate.
“Because of his fiduciary position and the influence which the attorney
has over the personal representative, Court approval of his clains
seems advisable.”

Once the claim is presented to the court, there is no procedure
provided. Compare Section 9301 (procedure by court). Beryl A.
Bertucio (Exhibit 11) says that although he has appeared before judges
who held an evidentiary hearing on the personal representative's claim,
with notice to the beneficiaries, he does not recall whether there is
specific authority for such a procedure. "It does seem & reascnable
intermediate measure before things escalate to litigation."

The State Bar team (Exhibit I5) notes that the Comment to this
section implies that a personal representative who unsuccessfully
litigates a claim against the estate must pay altorney's fees, whereas
the relevant statute mnakes attorney’s fees discretionary with the
court. The staff will correct the Comment.

§ 9303, Effect of statute of limitations
9303. {(a) The making of a claim does not tell the statute of

limitations otherwise applicable to the claim except during the time
prescribed in Section 9306.

(b) A claim barred by the statute of limitationa otherwise
applicable to the claim may not be allowed by the personal
representative or approved by the court.

{c) The allowance of a claim by the personal representative or
approval by the court tolls the statute of limitations otherwise
applicable to the claim during the administration of the estate.

Comment, Subdivision (a) of Section 9303 codifies existing case
law., See, e.g., Nally v. McDonald, 66 Cal. 530, 6 P. 390 (1885).
Subdivisions (b) and {(c) restate the first and third sentences of
former Section 708 without substantive change.

CROSS—REFERENCES
Actions in chambers, Code Civ. Proc. § 166
Definitions
Claim § 9000
Personal representative § 58
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4, . Allowed and approved c¢laims

9304, The wvalidity of an allowed or approved claim may be
contested by any interested person at any time before settlement of the
account of the personal representative in which it is first reported as
an allowed or approved claim. This section does not apply te a claim
established by a2 judgment,

Comment, Section 9304 restates a portion of the first sentence of
former Section 713 without substantive change. For claims established
by Jjudgments, see Chapter 8 (commencing with Section 9350).

CROSS-REFERENCES
Definitions
Claim § 9000
Interested person § 48
Personal representative § 58

Note. Existing law requires the personal representative to make
immediate paymeni of priority debis (funeral expenses, expenses of last
illness, family allowance, wage claims). See Section 11427, Benjamin
D, Frantz (Exhibit 13} believes it is appropriate in such a& situation
to preclude further contest by any person. After all, such a claim
must be both aliowed and approved before it is payable in the course of
administration.

§ 9305, Partlal allowance
9305. (a) The personal representative may allow a claim, or the

court may approve a claim, in part, The allowance or approval shall
state the amount for which the claim is allowed or approved,

(b) A claimant who refuses to accept the amount allowed or
approved in satisfaction of the claim may bring an action on the claim
in the manner prescribed in Section 9307. The claimant may not recover
costs in the action unless the claimant recovers an amount greater than
that allowed or approved.

Comment Section 9305 continues former Section 717 without
substantive change.

CROSS—-REFERENGES
Definitions
Claim § 9000
Personal representative § 58
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§ 9306, Faillure cof personal representative or court to act

9306, If within 30 days after a claim is made the personal
representative or court has refused or neglected to act on the claim,
the refusal or neglect may, at the option of the claimant, be deemed
equivalent to service of notice of a rejection on the 30th day.

Comment, Section 9306 supersedes the first sentence of former
Section 712. Section 9306 substitutes a 30-day period for the 10-day
period formerly provided. For tolling of the statutory period, see
Section 9303 (effect of statute of limitatioms).

CROSS-REFERENCES
Definitions
Glaim § 9000
Personal representative § 58

Note., This section extends existing law from 10 days o 30 days.
Howard Serbin (Exhibit 9) supports this proposed change, noting that
"current law provides far too little time.”

9307, Action on rejected claim

9307. (a) A rejected claim is barred unlesa the claimant brings
an action on the claim or the matter is referred to a referee or to
arbitration within the fellowing times, excluding the time during which
there is a vacancy in the office of the personal representative:

{1) If the claim is due at the date of service of the notice of
rejection, three months after the date of service.

{2) If the claim 1s not due at the date of service of the notice
of rejection, three months after the claim hecomes due,

{b) An action on the claim shall be brought in the county in which
the proceeding for administration of the decedent's estate is pending.

{c) Within 10 days after the complajint is filed the plaintiff
shall file a notice of the pendency of the action with the clerk in the
estate proceedings, together with proof of mailing a copy of the notice
to the personal representative., Personal service of a copy of the
summons and complaint on the personal representative within the 10 day
pericd is equivalent to the filing of the mnotice. Any property
distributed under court order or any payment properly made before the
notice 1s filed and mailed is not subject to the claim. The perscnal
representative, distributee, or payee 1s not 1liable on account of the

prior distribution or payment.
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(d) If the claimant fails to recover, the claimant shall pay court
costs and, in the court's dilscretion, reasonable 1litigation expenses
(including attorney's fees).

Comment, Subdivisions (a) and (c¢) of Section 9307 restate a
portion of the first sentence and the second, third, and fourth
sentences of former Sectien 714 and of former Section 715, except that
the time after which an action on a rejected claim that is not yet due
must be brought 1s increased from two months to three months. In the
case of an action on a rejected claim, or the fact that the time within
which such an action must be brought has not expired, doea not preclude
closing estate administration where the amount in dispute is paid into
court. See Section 11427 (trust for installment or contingent debt).

Subdivigion (b) is new; the superior court sitting in probate has
concurrent jurisdiction over an action on a creditor's claim. Section
301 (jurisdiction in superior court).

Subdivision (d) generalizes a provision of former Section 703.

A dispute over a claim may be submitted to a temporary judge or to
arbitration under Sections 9620-9621 (summary determination of
disputes).

CROSS-REFERENCES
Definitions
Claim § 9000
Personal representative § 58
Jurisdiction in superior court § 7050
Submission of dispute to arbitration § 9621
Submission of dispute to temporary Jjudge § 9620

Note, Existing law requires an action on & rejected claim, if the
claim is not yet due, to be brought within two months after it becomes
due. The new statute extends this period to three months, for
parallelism with the three month period for bringing an action on =&
rejected claim that is currently due. This extension seems to Warren
L. Sanborn (Exhibit 8) unnecessary. *"We are not discussing payment of
the claim, merely filing of an action. It would be beneficial to
determine the claim as early as possible; therefore, the time period
provided in (a)(l) appears more than sufficient.” In other words, he
suggests that an action on a rejected claim not yet due should be
required within three months after rejection, the same as an action on
a claim that is due. This would certainly help prevent the estate from
being tied up for long periods. ’

Once an action on a rejected claim is commenced, the creditor must
file notice of pendency of the action within 10 days. Distributions
and payments made before notice is filed are not subject to the pending
action. What happens if the 10 day period is not complied with? The
matter is not Jurisdictional and the lawsuit may be prosecuted
nontheless; the relevant factor is that the estate may be validly
depleted until the notice is filed. The 10 day Iimitation does not
appear to serve a useful purpose, and the staff would eliminate it.
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CHAPTER 8. CLAIMS ESTABLISHED BY JUDGMENT

§ 9350, Money iudgment against decedent
9350. (a) Subject to Section 9353, after the death of the

decedent the following money judgments are payable in the course of
administration and are not enforceable against property in the estate
of the decedent under the Enforcement of Judgments Act:

(1) A money Judgment against the decedent during the decedent's
lifetime,

(2) A money judgment against a decedent who died after trial and
submission of the case to a judge sitting without a jury for decision
or after a verdict.

{3) A money Judgment against the personal ‘representative on a
claim against the estate of the decedent.

(b) Except as provided in Section 9351, a judgment referred to in
subdivision (a) shall be filed in the same manner as other claims.

Comment, Section 9350 continues former Sectiom 73G(a)-(b) without
substantive change. For an exception to the rule of Section 9350, see
Section 9353, Section 9350 applles to federal as well as state
Judgments.

CROSS-REFERENCES
Definitions
Claim § 9000
Personal representative § 58

Note. This section lists the types of money judgments that may
not be satisfied through the enforcement of judgments staiute but nmust
be satisfied in the normal course of estate administration. This
listing Jimplies that there are sowme jJjudgments that are not to be
satisfied in the course of administration. Yet the listing is nearly
complete, and it doesn’'t make any sense to send the few judgments not
listed through the enforcement of judgments statute rather than estate
administration. The staff would revise this section to provide simply
that all money judgments against the decedent or estate or against the
personal representative on a claim against the decedent or estate are
payable in the course of administration and are not enforceable under
the enforcement of judgments statute,

9 Money judgment against person regentative
9351, When a money Jjudgment against a personal representative in
a representative capacity becomes flnal, it conclusively establishes
the validity of the claim for the amount of the judgment. The judgment
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shall provide that it 1s payable out of property in the decedent's
estate in the course of administration. An abstract of the judgment
shall be filed in the administration proceedings.

Comme; Section 9351 continues former Section 731 without
substantive change.

CROSS-REFERENCES
Definitions
Claim § 9000
Perscnal representative § 58

§ 9352, Enforcement of popn-money judgment
9352, (a) Notwithstanding the death of the decedent, a judgment

for the posasession of property or a judgment that requires a sale of
property may be enforced wunder the ZEnforcement of Judgments Law,
Nothing in this subdivision authorizes enforcement umder the
Enforcement of Judgments Law against any property in the estate of the
decedent other than the property described in the judgment for
possession or sale.

(b} After the death of the decedent, a demand for money that is
not satisfied from the property described in the Judgment for
possession or sale shall be made as a claim in the same manner as other
claims and is payable in the course of administration,

GComment, Section 9352 continues former Section 730(d) without
substantive change.

GCROSS-REFERERCES
Definitions
Claim § 9000
Property § 62

§ 9353, Property vnder levy of execution
9353. If property of the decedent 1s 1levied on wunder the

Enforcement of Judgments Law before the decedent dles, enforcement of
the property levied on may proceed under the Enforcement of Judgments
Law to satisfy the judgment, The levying officer shall accoynt to the
personal representative for any surplus. If the Jjudgment is not
satiasfied, the balance of the judgment remaining unsatisfied is payable
in the course of administration,

Comment ., Section 9353 restates former Section 730(¢) without
substantive change.
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CROS5S—REFERENCES
Definitions
Personal representative § 58
Property § 62

§ 9354, Converting attachment lien to judgment lien

9354, (a) An attachment lien may be converted into a judgment
lien on property in the estate subject to the attachment lien, with the
game priority as the attachment lien, in either of the feollowing cases:

(1) ¥here the Jjudgment debtor dies after entry of judgment in an
action in which the property was attached.

(2) Where a judgment is entered after the death of the defendant
in an action 1n which the property was attached.

(b) To convert the attachment lien into a judgment 1lien, the
levying officer shall, after entry of judgment in the action in which
the property was attached and before the expiration of the attachment
lien do one of the following:

(1) Serve an abstract of the Judgment and a notice that the
attachment lien has become a Jwdgment lien on the person holding
property under the attachment.

(2) Record or file In any office where the writ and notice of
attachment are recorded or filed an abstract of the judgment and a
notice that the attachment lien has become a judgment 1lien. If the
attached property is real property, the plaintiff or the plaintiff's
attorney may record the required abstract and notice with the same
effect as if recorded by the levying officer.

{c) After the death of the decedent, any members of the decedent’'s
family who were supported in whole or in part by the decedent may claim
an exemption provided in Section 487.020 of the Code of Civil Procedure
for property levied on under the writ of attachment if the right to the
exemption exists at the time the exemption is claimed. The personal
representative may claim the exemption on hehalf of such members of the
decedent's family. The claim of exemption may be made at any time
before the time the abstract and notice has been served, recorded, or
filed under subdivision (b) with respect to the property claimed to be
exempt. The claim of exemption shall be made in the =same manner as an
exemption is claimed wunder Section 482.100 of the Code of Civil

Procedure.
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Comment, Section 9354 continues former
substantive change.

CROSS—-REFERERCES
Definitions
Person § 56
Peraonal represgentative § 58
Property § 62
Real property § 68
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PART 9. PAYMENT OF DEBTS

CHAPTER 1. DEFIRITIONS

§ 11400, Application of definitions

11400, Unless the provision or context otherwise requires, the

definitions in this chapter govern the construction of this part,

§ 11401, Debt
11401. "Debt™ means:
(a) A claim that is established under Part 4 (commencing with

Section 9000) or that is otherwise payable in the course of
administration.

(b) An expense of administration.

{c) A charge against the estate including, but not limited to,
taxes, expenses of last illness, and family allowance.

Comment, Section 11401 is new. It 1s intended for drafting
convenience.

Subdivision (a) includes debts payable under the Independent
Administration of Estates Act that are not established under Section
9000 et seg. {creditor claims), as well as other debts paid even though
not presented through the formal claim procedure. See Sections 929 and
11422 (payment of demands on court order).

CROSS-REFERENCES
Definitions
Claim § 9000
Family allowance § 38

Note, ZThe Los Angeles County Bar Association (Exhibit 16) notes
that *debt” should include amounts paid under existing Probate Code
Section 929 (debis paid iInformally without the standard clainm
process). Actually, Section 9153 (waiver of formal defects) may be a
better reference. The staff will note in the Comment that informal
demands paid by the personal representative are included in the meaning
of "debet."

§ 11402, Wage claim _
11402, "Wage claim” means a claim for wages, to the extent of

two thousand dollars ($2,000), of each employee of the decedent for
work done or perscnal services rendered within 90 days before the

death of the decedent.
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Comment, Section 11402 restates the first sentence of former
Section 950(6) and a portion of former Section 951, and increases the
amount from $900 to $2,000.

CROSS-REFERENCES
Definitions
Claim § 9000

CHAPTER 2. GENERAL PROVISIONS

1142 0 e

11420. {a) Debts shall be paid in the following order of
priority among classes of debt:

{1) Expenses of administration.

{2) Funeral expenses.

(3) Expenses of last illness.

(4) Family allowance.

(5) Wage claima.

(6) Obligations secured by a mortgage, deed of trust, or other
lien, including but not limited to a judgment lien, in the order of
their priority, so far as they may be paid out of the proceeds of the
property subject to the lien. If the proceeds are insufficient, the
part of the obligation remaining unsatisfied shall be classed with
general debts.

{7) General debtas,

{b) Except as otherwise provided bty statute, the debts of each
clasa are without preference or prilority one over another. HNo debt of
any class shall be pald until all those of prior classes are paid in
full. If property In the estate is 1insufficient to pay all debts of
any class in full, each debt in that class shall be paid a
proportionate share,

{c) Notwithstanding any other provision of this chapter, debts
having preference by the laws of the United States or of this state
shall be given the preference required by such laws.

Comment. Section 11420 restates former Section 950 and a portion
of former Section 952, except that Section 11420 makes clear that
United States and California preferred debts must be recognized to the
extent required by law. Subdivision (a){7) includes judgments that
are not liens rendered againat the decedent during lifetime. See
Section 9350 (money Judgment againat decedent). Subdivision (b)
supersedea the third sentence of former Sectlion 953.
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CROSS-REFERENCES
Definitions
Debt § 11401
Family allowance § 38
Property § 62
Wage claim § 11402

Note. Expenses of last illness are given a high priority by
Statute. Howard Serbin (Exhibit 9) questions whether last illness
clains of the Director of Health Services under Probate Code Section
700.1 should be included in this priority. "I question whether 700.1
was intended to adhere to the detriment of other priority creditors in
an insolvent estate. It may be these claims should be considered
general debts. They are often large claims that leave little left for
other creditors.”

The Franchise Tax Board {(Exhibit 5§ of 1Ist Supp. Memo. 86-202)
points out that their tax claims are priorily c¢laims and should be
specifically listed in the priority scheme in subdivision (a), rather
than & general reference made to state and federal priority claims in
subdivision (c¢). Unlike subdivision (a), subdivision (c) is really
just a cross-referencing provision--it does not create priorities as
subdivision {(a) does. In fact, existing law does not even refer to
federal and state priorities. It would make subdivision (a) difficult
to deal with to try to include all the state and federal priorities
that exist., The most the staff would do on this point would be to
include a specific reference to the Frenchise Tax Board priority in
the Comment, thus: *See, e.g., Rev, & Tax. Code § 19265 (priority of
claim For taxes under Personal Income Tax Law).”

11421, Tmmediate payment 0 dehbts

11421. As socon as the personal representative has sufficient
funds, after retaining sufficlent funds to pay expenses of
administration and debts having preference by the laws of the United
States or of this state, the personal representative shall pay the
following debts:

{a) Funeral expenses.

(b) Expenses of last illness,

{c)} Family allowance.

(d) Wage claims,

Commen Secticn 11421 restates the first portion of former
Section 951, with the addition of the reference to other debts given
preference by federal or state law. See, e.g., Estate of Muldoon, 128
Cal. App. 24 284, 275 P.24 597 (1954) (federal preference); Estate of
Jacobs, 81 Cal, App. 2d 152, 142 P.2d 454 (1943) (state preference),
Sectien 11421 is an exception to the rule of Section 131422 (payment of
debts on court order) in that payment under Section 11421 is required
even though the court has not ordered payment.
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CROSS-REFERENCES
Definitions
Debt § 11401
Family allowance § 38
Personal representative § 58
Wage claim § 11402

Note. Howard Serbin (Exhibit 9) supports this proposal.

The Franchise Tax Board (Exhibit 5 of lst Supp. Memo. B86-202)
points out and inconsistency between this section and the Personal
Income Tax Law, which precludes payment of any claims before tax
clains are satisfied, except for expenses of administration, funeral
expenses, and expenses of last illness. Rev. & Tax. Code § 19265.
Thus the requirement of LCLhis section that wage claims be paid
immediately conflicts with the prohibition of the Personal Income Tax
Law. The Franchise Tax Board would resclve this discrepancy by
requiring immediate payment of the tax. The staff thinks a better
solution would be to revise the Personal Income Tax Law to be
consistent with this section--after all, immediate payment is required
under the seciion only after sufficient funds for payment of taxes
have been reserved.

§ 11422. Pavment of debts on court order
11422, (a)} Exzcept as provided in Section 11421 (immediate

payment of priority debts), the personal representative i3 not
required to pay a debt until payment has been ordered by the court.

{b) On the settlement of any account of the perscnal
representative after the time prescribed in Section 9100 (claim
period) has expired, the court shall order payment of debts, as the
circumstances of the estate permit. If property in the estate is
insufficient to pay all of the debtas, the order shall specify the
amount to be pald each.

(c) If the estate will be exhausted by the payment ordered, the
account of the personal representative constitutes a final account,
and notice of hearing shall be the notice gilven for the hearing of a
final account. The perscnal representative is entitled to a discharge
when the perscnal representative has complied with the terms of the
order,

{d) Nothing in this section precludes settlement of an account of
a personal representative for payment of a debt without payment having
been previcusly ordered by the court.
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Comment, Subdivision {(a) of Section 11422 restates the last
portion of former Section 951 without substantive change.
Subdivisions (b) and (c) restate the first, second, and fourth
sentences of former Section 952. Subdivision (d) is new.

Section 11422 makes clear that the ncotice of hearing of an
account that will result in the estate belng exhausted must comply
with the requirements for notice of hearing of a final account. See
Section 926 (final account). Discharge may be obtained by ex parte
petition on filing the appropriate receipts. Section 12250 {order of
discharge).

For approval of the personal representative's account where
payment is made without prior court order, see Sections 9153 (waiver
of formal defects) and 929,

CROSS~REFEREKCES
Definitions
Debt § 11401
Personal representative § 58
Property § 62

§ 11423, Interest
11423, (a) Interest accrues on a debt from the date the court

orders payment of the debt untll the date the debt is paid. Interest
accrues at the legal rate on judgments.

{b) Notwithstanding subdivision (a), in the case of a debt based
on a written contract, Interest acecrues at the rate and in accordance
with the terms of the contract. The personal representative may, by
order of the court, pay all or part of the Interest accumulated and
unpaid at any time when there are sufficient funds, whether the debt
is then due or not.

Comment, Section 11423 supersedes former Section 733. The legal
rate of interest on Jjudgments is provided in Code of Clvil Procedure
Section 6385.010.

CROSS-REFERENRCES
Definitions
Debt § 11401
Personal representative § 58

Note. Under existing Section 733, interest on contract debts
accrues at the rate and time specified in the contract, whereas
interest on other debts accrues at the legal rate (10%) upon gpproval
of the debt by the court. The coniract rate rule is subject to the
limitation that in the case of an insolvent estate, interest may not
exceed the legal rate from the date of first publication of notice to
creditors. The tentative recommendation simplifies this scheme
somewhat by running interest from the date the court orders payment
and by eliminating the insolvent estate exception.
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Some members of the Beverly Hills Bar Association (Exhibit 6)
feel that the present rule has worked well and equitably and see no
need for a revision. For instance, the change in time of accrual of
interest on non-contract debts from the date of approval by the court
to the date the court orders payment has the effect of delaying
interest, since the date of the court order is usually much later than
the date of approval. The date of approval is preferable since it
protects creditors better and treats contract and non-contract debts
more nearly alike.

This view is not shared by other commentators, however. Howard
Serbin (Exhibit 9) suggests that the statute provide explicitly that
court approval of & claim does not start interest running. Warren L.
Sanborn (Exhibit 8) also believes the date of approval is
inappropriate. "It is next to impossible to make payment on the same
day that the Court approves payment of the debt....It does not seenm
proper to penalize the estate for a normal delay in payment that would
be satisfactory if done other than by an estate.” He suggests a 30
day grace period after approval before interest starts to accrue,

The staff has a different concern: tying accrual to court
approval won’t work for independent administration, since there is no
court approval, only allowance by the personal representative and
court ordered payment on approval of accounting. We don’'t know how
this is handled under existing law, but we need to be sensitive to the
independent administration situation in any proposals we come up with
in this area.

The Beverly Hills Bar Association also believes the contract rate
of interest should not exceed the Iegal rate. They state two
reasons: "First, the approval of & claim by the court gives the
debtor security that the claim will be paid. Second, the period of
probate administration is a condition usually not contemplated by the
parties and will often result in a delay of payment of a debt.
Payment of a rate higher than the legal rate of interest not only
unfairly favors some creditors over others, but may work a hardship on
the estate when administration of the estate extends over a long
period.” The staff gquestions whether it iy constitutionally
permissible £o impair the obligation of a contract in the way
suggested by the Beverly Hills Bar Association.

The Franchise Tax Board (Exhibit 5 of 1st 3upp. Memo. B86-202)
observes that the Personal Income Tax Law provides for interest on
unpaid taxes at an adjusted annual rate equal to the prime rate. The
staff believes this case should be recognized by statute. A
subdivision (c¢) could be added to provide: #(e) Notwithstanding
subdivision (a). in the case of a debt for unpaid taxes or any other
debt For which interest iIs expressly provided by statute, interest
accrues at the rate and in accordance with the terms of the statute.”

5 11424, Enforcement of order for payment
11424, (a) The personal representative shall pay a debt to the

extent of the order for payment of the debt.
{(b) An order for payment of a debt may be enforced in the manner

provided for the enforcement of a money judgment generally.
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Comment, Section 11424 restates former Section 954, The
personal representative 18 liable personally and on the bond for
fallure to make payment ordered by the court., See Sections 9601-9603
{general provisions on 1liability of personal representative). For
provisions on abatement of devises, see Sections 750-753.

GCROSS-REFERENCES
Definitions
Debt § 11401
Personal representative § 58

§ 11425, Disputed and contingent debts
11425, Except as otherwise provided in this part, if a debt is

not due, or is contingent or disputed, the amount of the debt or the
part that would be payable if the debt were due, established, or
absolute, shall be paild intc court. The amount paid into court shall
remain there, to be paid over to the creditor when the debt is due,
established, or absolute or, Iif the debt is not established, to be
pald over or distributed as the circumstances of the estate require.

Comment, Section 11425 restates the first sentence of former
Section 953 without substantive change. Payment into court under this
section is subject to the general provisions of Section 11420 relating
to priority of payment; if the estate is insolvent, payment may not be
made under this section unless payment of proportionate shares is
ordered. For other provisions relating to payment of installment and
contingent debts and debts not yet due, see Sections 11426 (payment of
debt not yet due) and 11427 (trust for installment or contingent debt).

CROSS-REFERENCES
Definitions
Debt § 11401

Note, This section In effect allows an estate to be tied up by
any person claiming a debt, whether or not the claim has any
validity., The staff has been concerned about this situation. We have
now received a letter from a State Bar Special Commitiee on Creditor’s
Claims and Final Distribution. The letter indicates dissatisfaction
with the existing state of ¢the law, and suggests approaches the
Special Committee is iInvestigating to deal with the problems of
existing Jlew. The leiter indicates that the Special Committee is
planning to undertake drafting responsibility on this matter. The
staff believes this is & fine approach, and recommends that the
Commission simply follow the State Bar's activities in this area.
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§ 11426, Payment of debt not due

11426. If a creditor whose debt 1is mnot due assents to a
deduction from the debt of the legal interest for the time until the
debt is due, the creditor 1s entitled to payment of the debt.

Comment, Section 11426 restates the second sentence of former

Section 953 without substantive change.

CROSS-REFERENCES
Definitions
Debt § 11401

1142 st for 1 ebt

11427. (a) Notwithstanding any other statute, the court may in
its discretion appoint a trustee to whom payment of a debt that is
payable in installments cr on the occurrence or nonoccurrence of a
stated event shall be made, with the direction that the trustee invest
the payment in investments that would be proper for a personal
representative or as authorized by the court. The court in
determining the amount of the payment shall compute the presenf value
of the debt, giving consideration to a reasonable interest rate on the
amount to be invested.

(2} The trustee shall pay the debt as ordered by the court. On
completion of payment, any excess in possession of the trustee shall
be pald or distributed in accordance with the order for distribution.

Comment, Section 11427 restates former Section 953.1, omitting
the transitional provision, which 1s no longer mnecessary, and
authorizing investments that would be proper for a personal
repregentative rather than for a savings bank,.

CROSS-REFERENCES
Definitions
Debt § 11401
Personal representative § 58

§ 11428, Deposit with county treasurer

11428. ({a) Whenever an estate is in all other respecta ready to
be closed, and it appears to the satisfaction of the court, on
affidavit or evidence taken in open ecourt, that a debt has not been
and cannot be pald because the creditor cannot be found, the court
shall make an order fixing the amount of the payment and directing the
personal representative to deposit the payment with the county
treasurer of the county in which the proceedings are pending.
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{b) The county treasurer shall give a receipt for the deposit,
for which the county treasurer is liable on the official bend. The
receipt shall be treated by the court in favor of the personal
representative with the same force and effect as 1f executed by the
creditor.

{c) A deposit with the county treasurer under the provisions of
this section shall be received, accounted for, and dispesed of as
provided by Section 1444 of the Code of Civil Procedure. A deposit in
the State Treasury under the provisions of this section shall be
deemed to be made under the provislons of Article 1 {(commencing with
Section 1440) of Chapter 6 of Title 10 of Part 3 of the Code of Civil
Procedure,

Commen Section 11428 restates former Section 738 without
substantive change. The amount of the deposit under this section
includes interest on the debt from the date payment was ordered.
Section 11423 (interest).

CROSS5-REFERENCES
Actions in chambers, Code Civ. Proc. § 166
Definitions
Debt § 11401
Personal representative § 58

§ 11429, Omitted creditor

11429, (a) When the accounts of the personal representative have
been settled and an order made for the payment of debts and
distribution of the estate, a creditor whose debt was not included in
the order for payment has no right to require creditors wheo have been
paid or distributees to contribute to the payment of the debt.

(b) Nothing in this section precludes recovery agalnst the
personal representative on the bond or otherwise by a creditoer whose
debt was not included in the order for payment.

Comment, Section 11429 supersedes former Section 955,

CROSS-REFERENCES
Definitions

Debt § 11401
Personal representative § 58
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CHAPTER 3. ALLOCATICN OF DEBTS BETWEEN ESTATE ARD
SURVIVING SPOUSE

§ 11440, When allocation may be made
11440, If it appears that a debt of the decedent is also payable

in whole or in part by the surviving spouse, the personal
representative or any interested person may petition for an order to
allocate responsibility for the debt at any time before an order for
final distribution is made.

Comment., Section 11440 restates former Section 980(a) without
substantive change, but allows the petition to be made at any time
before the court order for final distribution. Under this section a
petition may be made by a creditor of the surviving spouse in a case
where the estate 1s also liable for the debt. See Section 48
{"intereated person" defined).

CROSS~-REFERENCES
Definitions
Debt § 11401
Interested person § 48
Personal representative § 58
Surviving spouse § 78

§ 11441, Petition for allocation
11441, The petition shall include a statement of all of the

following:

{a) All debts of the decedent known to the petitioner that are
alleged to be subject to allocation,

{b) The reason why the debts of the decedent should be allccated.

{c) The allocation and the basls for allocation alleged by the
petitioner.

Copment, Section 11441 restates former Section 980(b) without
substantive change.

CROSS-REFERENCES
Definitions
Debt § 11401

§ 11442, Inventory of property of surviving spouse
11442, If it appears from the petition that allocation would be

affected by the value of the separate property of the surviving spouse

and any community property and quasi-community property not
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administered in the estate and if an inventory and appraisal of the
property has not been provided by the surviving spouse, the court
shall make an order to show cause why the information should not be
provided.

Comment, Section 11442 restates former Section 980(c) without
substantive change.

CROSS-REFERERCES
Definitions
Community property § 28
Property § 62
Quagsi-commumilty property § 66
Surviving spouse § 78

1144 otice of hearin

11443, NRotlce of the hearing of the petition and the order to
show cause shall be given for the pericd and in the manner prescribed
by Section 1200 and a copy of the petition and the order to show cause
shall be served on the surviving spouse and the personal
representative not less than 10 days before the time set for the
hearing.

Comment, Section 11443 restates former Section 980{d) without
substantive change.

CROSS-REFERENCES
Definitions
Personal representative § 58
Surviving spouse § 78

§ 11444, Allocation
11444, {a) The personal representative and the surviving spouse

may provide for aliocation by agreement and, on a determination by the
court that the agreement substantially protecta the rights of
interested persons, the allocatfion provided in the agreement shall be
ordered by the court,

{b) In the absence of an agreement, each debt of the decedent
shall he apportioned based on all cof the property of the spouses
liahle for the debt at the date of death that is not exempt from
enforcement of a money Jjudgment, in the proportion determined by the

value of the property less any liens and encumbrances at the date of
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death, adjusted to take into account any right of reimbursement that
would have been available if the property were applied to the debt at
the date of death, and the responsibility to pay the debt shall be
allocated accordingly.

Comment, Section 11444 restates former Section 980(e) without
substantive change. Section 11444 makea clear that allocation of
liability 1is to be based on rules applicable to liability of marital
property for debts during marriage. See Cilvil Code Sections
5120.010-5122,

CROSS-REFERENCES
Definitions
Debt § 11401
Interested person § 48
Perscnal representative § 58
Property § 62
Surviving spouse § 78

44 Order implement a catio

11445. On making a determination as provided in this chapter,
the court shall make an order that:

{a) Directs the personal representative to charge the amounts
allocated to the surviving spouse against any property or interests of
the surviving spouse that are 1in the possession of the personal
representative,

(b)Y Summarily directs the surviving spouse to make payment of the
allocation to the personal representative to the extent that property
or Interests of the surviving spouse that are in the posasession of the
personal representative are insufficient to satisfy the allocation.

{e¢) Directs the personal representative to make payment of the
amounts allocated to the estate.

Comment, Section 11445 restates former Section 980(f) without
substantive change.

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62
Surviving spouse § 78
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144 Funeral expenses and last jllness expenses

11446. Notwithstanding any other statute, funeral expenses and
expenses of last illness shall be charged against the estate of a
deceased spouse and shall not be allocated to, cor charged against the
community share of, the surviving spouse, whether or net the surviving
spouse is financlally able to pay the expenses and whether or not the
surviving spouse or any other person i3 also liable for the expenses,

Comment, Section 11446 restates former Section 951.1 without
substantive change.

CROSS-REFERENCES
Definitions
Person § 56
Surviving spouse § 78

~54—



REPEALERS

Probate Code - epealed Presentat and payment of claims
SEC. . Chapter 12 {commencing with Section 700) of Division 3 of
the Probate Code i repealed.

Comment, For disposition of the provisions of this chapter, see
the Appendix to this report.

Probate Code = e ayment of debt enges, and
charges
SEC. . Article 4 (commencing with Section 950) of Chapter 15 of
Division 3 of the Probate Code 1s repealed.

Comment, For disposition of the provislons of this article, see
the Appendix to this report.

Probate Code repealed rtio t of tazes
SEG. . Article 5 (commencing with Section 980) of Chapter 15 of
Division 3 of the Probate Code is repealed.

Comment, TFor disposition of Section 980, see the Appendix to this
report.
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NDIX
DISPOSITION OF REPEALED SECTIONS
CHAPTER 12. PRESENTATION AND PAYMENT OF CLAIMS
ARTICLE 1. PRESENTATION

Probate Gode 7 repealed

Comment, Subdivision (a) of former Section 700 i1s superseded by
Sections 9001 {(notice to creditors), 9100 (claim period), 9150 (how
claim is made), and 58 ("personal representative defined).
Subdivision (b) 18 restated in Section 9101 (time not extended by
vacancy in office) without substantive change. Subdivision (¢) 1is
restated in Section 9100 (claim period) without substantive change.

Probate GCode 1 (repeale
Comment, Former Section 700.1 is restated in Sections 9254 (claim

by Director of Health Services) and 7150 (mailing) without substantive
change.

Probate Code § 703 (repealed)

Comment, Former Section 703 is restated In Sections 9302 {where
personal representative is creditor) and 9307 {(action on rejected
claim) without substantive change.

Probate Code § 704 (repealed)
Comment, Former Section 704 1s not continued. A judge who is a
creditor 1s disqualified. Section 303 (disqualification of judge)}.

Probate Code 4,2 (repea

Comment, Feormer Section 704.2 is restated in part in Sections
9200 (claim by surviving spouse for payment of debts of decedent) and
9150 (how claim is made) without subatantive change, and is superseded
in part by Section 9100 (claim period).

Probate Code 4.4 ealed
Comment, Former Section 704.4 1s restated in part in Section 9201

{claim by surviving spouse for payment of debt of surviving spouse) and
broadened for consistency with general principles of 1liability of
marital property for debts, and is superseded in part by Section 9100
{claim period).

Probate Code § 705 (repealed)
Comment . Former Sectloen 705 is restated in Section 9151

{documentary support of claim) without substantive change,

Probate Code § 706 (repesled)
Comment, Former Section 706 1s restated in Section 9152 (claim
based on written instrument) without substantive change.
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Probate Code § 707 (repealed)

Comment, The first sentence of subdivision (a) of former Section
707 1s continued in Sections 9000 {"claim”" defined) and 9002 (claim
requirement) without substantive change. See also Section 9100 {claim
period). The substance of the second sentence 1s continued in Sections
5002(b) (claim requirement) and 9103 (late claims). The remainder of
subdivision (a) is restated and limited in Section 9103 (late claims},
except for the last sentence, which is not continued. See Gov't Code
§§ 69845-6 (register of actions, preservation of records).

Subdivision (b} is superseded by Section .... {(claim covered by
insurance).

Probate Code § 707,5 (repealed)

Comment, Subdivision (a) of former Section 707.5 ia restated in
Section 9250 (claim by public entity required) without substantive
change. Subdivision (b) 1s continued in Section 9251 (claims governed
by other atatutes) without substantive change. Subdivision {c¢) 1is
restated in Section 9000(a) ("claim" defined) without asubstantive
change. Subdivision {(d) 1s continued in Section 9253 {priority of
claims mnot affected by chapter) without subatantive change.
Subdivision (e) is continued in Section 9252 (limitation on sapplication
of chapter) without substantive change.

Probate Code § 708 (repesaled)
Comment, The first sentence of former Section 708 is restated in

Section 9303(b} (effect of statute of limitations) without substantive
change. The seccnd sentence is restated in Sectlon 9301(bd) (procedure
by court} without substantive change, The third sentence is restated
in Section 9303{(c) {(effect of statute of limitations) without
substantive change,

Probate Co e ed
Comment., Former Section 709 is restated in Sections .... (claim
involving pending action) and .... (claim covered by insurance).

Probate Co l (repealed
Comment ., Former Section 709.1 is superseded by Section
{claim covered by insurance).

Probate Code § 710 {repealed)

Comment. The first two sentences of former Section 710 are not
continued. The third s=entence is superseded by Section 9300 (procedure
by personal representative). The last two sentences are superseded by
Section 9301 {(procedure by court).

Probate Code § 711 (repealed) '

Comment, The first sentence of former Section 711 1s superseded
by Section 9300 (procedure by personal representative). The second
sentence is superseded by Section 9301 (procedure by court).

Probate Code e ed

Comment, The first sentence of former Section 712 is superseded
by Section 9306 (failure cof personal representative or court to act).
The seccond sentence 1s not continued; the procedure was not used. The
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last sentence is restated in Section 9102 (where personal
representative acts on claim after expiration of time) without
substantive change.

Probate Code § 713 (repealed)

Comment, The flrst sentence of former Section 713 1s restated in
Sections 9003 {(payment of claims) and 9304 (allowed and approved
claims}. The second sentence 1s mnot continued. See Gov't Code
§§ 69845-6 (register of acticns, preservation of recerds).

Probate G ealed
GComment, Former Section 713.5 is continued in Section 9202

{treatment of claim of surviving spouse) without substantive change.

Probate Code § 714 (repealed)

Comment, The first sentence of former Section 714 is superseded
by Section 9300 (procedure by personal representative). The substance
of a portion of the first sentence and the second, third, and fourth
gsentences 1s restated in Section 9307 {action on rejected claim), The
fifth sentence is not continued},

Probate Go epeale
Comment , Former Section 715 1s restated 1n Section 9307(a)
{action on rejected claim). '

Probate GCode 1 repealed

Comment, Subdivision (a) of former Section 716 is restated in
Sections 9002 {(claim requirement) and 9150 (how claim is made)}. The
substance of subdivisions (b) and (¢} is restated in Section
{enforcement of security interest).

Probate Code § 717 (repealed)
Comment., Former Section 717 is continued in Section 9305 (partial
allowance} without substantive change.

Probate GCode § 718 (repealed)
Comment, Subdivision (1) of former Section 718 is not continued,
Subdivision (2) is superseded by Section 9620 (submission of dispute to

temporary judge).

§ 718.5 (repealed)
Comment. The portion of the first sentence of former Section

718.5 relating to compromises or settlements after the time for
flling creditor's claims has expired 1s replaced by Section %830. See
the Comment to Section 9830, The portion of the first sentence of
former Section 718.5 relating to compromises or settlements before the
time for filing creditor’'s claims has expired is restated in Section
9831 without substantive change.

The second sentence of former Section 718.5 1s restated in Section
9837 without substantive change. The regquirement that the clerk set
the petition for hearing is continued in Section ...., The regquirement
that the petition be verified is continued Section .....

The last two sentences of former Section 718.5 are replaced by
Section .....
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§ 718,6 {(repealed)
Gomment, Former Section 718.6 1s continued in Section 9850
without substantive change.

§ 718,7 (repealed)
Comment, Former Section 718.7 is continued without substantive
change in Section 9851.

§ 719 (repealed)
Comment, Former Section 719 is ....; sSee also Code Civ. Proc.
§ 1026 (costs in actions by or against fiduciaries).

Probate Code § 7 repealed

Comment., Former Section 720 is restated in Section .... {(claim
for injury or death not involving pending action) without substantive
change.

Probate God epealed

Comment, Former Section 721, with the exception of subdivision
(b}, is restated in Section .... (claim covered by Insurance).
Subdivision (b) is superseded by the introductory portion of Section

LR}

ARTICLE 2., RULES AS TO PAYMERT OF CLAIMS

Probate G epezaled

Comment., Subdivisions (a) and (b) of former Section 730 are
continued in Section 9350 (money Judgment against decedent) without
subatantive change. Subdivision {(c) is continued in Section 9353
{property under levy of execution) without substantive change.
Subdivision (d) 1s continued in Section 9352 (enforcement of non-money
Judgment) without substantive change.

Probate Code § 731 (repealed)
Comment, Former Section 731 1is continued in Section 9351 (money
Judgment against personal representative) without substantive change.

Probate Code § 732 (repealed}
Comment. Former Section 732 is continued in Section 9354

{converting attachment 1lien to Jjudgment lien) without substantive
change.

Probate Code § 733 (repealed)
Comment, [To be disposed of in another context.]

Probate Code § 736 (repealed
Comment, [Yo be disposed of in another context.]

Probate Gode epealed
Comment., [To be disposed of in another context.]

Probate Code § 738 (repealed)
Comment, Former Section 738 1s restated in Section 11428 (deposit
with county treasurer) without substantive change.
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ARTICLE 4. PAYMENT OF DEBTS, EXPENSES, AND CHARGES

Probate Code § 950 {repealed)

Comment, Former Sectlon 950 1s restated in Sections 11401
("debt” defined), 11402 ("wage claim" defined), and 11420 ({priority
for payment), which increase the amount of a preferred wage claim and
make clear that debts given priority by other state law or by federal
law retain their priority.

Probate Code § 951 (repealed)

Comment, Former Section 951 is restated in Sections 11402 ("wage
claim" defined} and 11421 (immediate payment of priority debts)
without substantive change.

Probate Code § 951,1 {repealed)

Comment, Former Section 951.1 is restated in Section 11446
{fimeral expensea and last illnesa expenses), with the additiocn of a
reference to state and federal priorities.

Probate Co epealed

Comment, Former Section 952 is restated in Sections 11420
{priority for payment) and 11422 (payment of debts on court order)
without substantive change.

Probate Code § 953 {repealed)

Comment., The first sentence of former Section 953 is restated in
Section 11425 (diasputed and contingent claims) without substantive
change. The second sentence is restated in Section 11426 (payment of
debt not due) without substantive change. The third sentence is
superseded by Section 11420(b) {(priority for payment).

Probate Code § 953.]1 {(repealed)
Comment. Former Section 953.1 is restated In Section 11427

{trust for installment or contingent debt), with the exception of the
transitional provisicn, which is no longer necessary.

Probate Code § 954 {repealed)
Comment., Former Section 954 18 restated in Sections 11424

{enforcement of corder for payment} and and superseded by Sections
9601-9603 (general provisions on liability of personal representative).

Prochate Code § 955 {(repealed)
Comment. Former Section 955 1s =superseded by Section 11429

{omitted creditor).

Probhate Cod eale
Comment ., Former Section 956 is superseded by Chapter 1

{commencing with Section 11600) of Part 10 of Division 7 of the (order
for distributicn) and Chapter I (commencing with Section 12200) of
Part 11 of Division 7 of the (time for closing estate).
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ARTICLE 5. APPORTIORMERT OF DEBTS

Probate Code repealed

Comment, The first sentence of subdivision (a) of former Section
980 is restated in Section 11440 (when allocation may be made), which
allows petition at any time before the order for final distribution is
made. The second sentence is superseded by Section 48 ("interested
person” defined). Subdivision (b) 13 restated in Section 11441
{(petition for allocation) without substantive change. Subdivision (e)
is restated in Section 11442 {inventory of property of surviving
spouse) without substantive change. Subdivision (d) i1s restated in
Section 11443 (notice of hearing) without substantive change.
Subdivision (e) is restated in Section 11444 (allocation) without
substantive change, making clear that allocation of liability is to be
based on rules applicable to liability of marital property for debts
during marriage. Subdivision (f) 1s restated in Section 11445 (order
implementing allocation) without substantive change,
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