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#1-1028 12/10/85
Memorandum 85-112

Subject: Study I1-1028 - Estates and Trusts Code (Independent
Administration)

Attached is a staff draft of a Tentative Recommendation Relating
to Independent Administration., This staff draft is presented for
Commission approval before it is sent out to Iinterested persons and
organizations for review and comment. The comments we are sent by
interested ©persons and organlzations will be reviewed by the
Commission when the Commission determines the provisions to be
included in the new code.

The Commission has not previously reviewed a draft of a tentatlve
recommendation on this subject. Several earlier drafts were prepared,
but the Commission did not consider them. In preparing this draft, we
have made revisions in the text of the proposed legislation and in the
Comments In response to suggestions made by Mr. Collier, a four member
team of the Executive Committee of the Estate Planning, Trust and
Probate Law Section, and the Probate and Estate Planning Subcommittee
for Legislation of the San Diego County Bar Associlation.

In some cases, the comments received In respomse to an earller
draft of the tentative recommendation raised policy issues that are
not dealt with in the tentative recommendation. These policy issues
are identified in the "DRAFTSMAN'S NOTE” that is found under various
sections of the draft.

At the meeting, we plan to go through the draft statute section
by section. We urge vou to read the entire Tentative Recommendation
with care even though the preliminary portion of the tentative
recommendation outlines the changes it would make in existing law,

The Exhibit attached to this Memorandum is relevant to one of the
DRAFTSMAN'S NOTES found in the Tentative Recommendation.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memo 85-112

Exhibit 1

PROBATE CODE SECTION 2545

§ 2545, Sale or other disposition of tangible per-
sonal property

{(a) Subject to subdivisions (b) and (¢} and to
Section 2541, the guardian or conservator may sell or
exchange tangible personal property of the estate
without authorization, confirmation, or direction of
the court.

(b} The aggregate of the sales or exchanges made
during any calendar year under this section may not
exceed five thousand dollars ($5,000).

{c) A sale or exchange of personal effects or of
furniture or furnishings used for personal, family, or
hougehold purposes may be made under this section
only if;

(1) In the case of a guardianship, the ward is
under the age of 14 or, if 14 years of age or over,
consents to the sale or exchange.

(2} In the case of a conservatorship, the conserva-
tee either (i} consents to the sale or exchange or (ii)
the eonservatee does not have legal capacity to give
such consent.

{d) Failure of the guardian or conservator to
observe the limitadvns of subdivision (b) or (¢} does
not invalidate the title of, or impose any liability
upon, & third person who acts in good faith and
without actual notice of the lack of authority of the
guardian or conservator.

{e) Subdivision {b} of Section 2543 does not apply
to sales under this section.
{Added by Stats.1979, ¢ 726, § 3)
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January 1986

Important  Note: This tentative recommendation is being
distributed 8o that interested persons will be advised of the
Commigsion's tentative conclusions and can make their views known to
the Commission. Any comments sent to the Commission will be
considered when the Commission determines the recommendation it will
make to the Csliformia Legislature. It is just as important to advise
the Commission that you approve the tentative recommendation asg it is
to advise the Commission that you believe revisions should be made in
the tentative recommendation. COMMENTS ON THIS TENTATIVE
RECOMMENDATION SHOULD BE SENT TO THE COMMISSION NOT LATER THAN MARCH
15, 1986.

The Commission cf ten substantially revises tentative
recommendations as a result of the comments it receives. Hence, this
tentative recommendation 18 mnot necessarily the recommendation the
Comnmission will submit to the Legislature.

CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road, Suite D-2
Palo Alto, Ca 94303-4739



STATE OF CALIFORNIA : GEORGE DEUKMENAN, Governor

CALIFORNIA LAW REVISION COMMISSION
4000 MICDLEFIELD ROAD, SUITE D-2

PALO ALTO, CA 43034729

(415) 494-1335

January 20, 1986

LETTER OF TRANSMITTAL

The California Law Revision Commission is now devoting its time
and resources almost exclusively to the study of probate law and
procedure. The goal 3is to submit an entire new code to the
Legislature for enactment in 1987. The Commission is sending drafts
of portions of the new code to interested persons and organizations
for review and comment.

This tentative recommendation sets forth the Commission's
tentative conclusions concerning the portion of the new code relating
to independent administration of estates (existing Prob, Code §§
591-591.9).

The preliminary portion of the tentative recommendation indicates
the principal substantive revisions the proposed legislation would
make in existing law.

The proposed legislation 1s drafted as a part of the new ceode.
In some cases, you will find a reference to other portions of the new
code that are still being prepared and are not yet available for
distribution for review and comment.

A Comment follows each section of the proposed legislation, The
Comment gives the source of the section and indicates any changes the
section would make in existing law.

Comments showing the disposition of each section of existing law
that would be superseded by the proposed legislation can be found at
the end of the tentative recommendation.

Provisions of the existing independent administration statute
were affected by Asgembly Bill 196 of the 1985 session. This bill was
enacted as Chapter 982 of the Statutes of 1985. A copy of the
sections as amended or added by Assembly Bill 196 can be found
following this tentative recommendation.
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00662
INDEPENDENT ADMINISTRATION

The Independent Administration of Estates Act,l enacted in
19?4,2 permits the court to authorize the personal representative to
administer a decedent's estate with a minimum of supervision.3 The
personal representative may petition the court for authority to
administer the estate under the Act.4 The court must grant the
authority unless good cause is shown why it should not be granted.5

If the authority i1s granted, many actions that otherwise would be
taken wunder «court supervision may be taken without court

supervision.6 However, the personal representative must give prior

1. Prob. Code §§ 591-591.9.

2. 1974 Cal. Stat. ch. 961, For subsequent amendments and additions
to the 1974 act, see 1977 Cal. Stat., ch, 243, 1978 Cal. Stat. ch.
298, 1980 Cal. Stat. ch, 955, 1982 Cal. Stat., ch, 1521, 1983 Cal.
Stat. ch. 17, 1984 Cal. Stat, chs. 144, 451, 1017, 1985 Cal. Stat.
chs. 359, 982,

3. The enactment was & response to public criticism of the probate
process ag Tequlring too much court invelvement and attorneys'
time, and being too complex &and costly. See Note, Probate
Reform: California's Declaration of Independent Administration,
50 S. Cal. L. Rev. 155 (1976).

4. Prob. Code § 591.1.

5. Prob. Code § 591.1. See also Prob. Code § 591.7 {(revocation of
authority where good cause shown). Independent administration
authority may not be granted if the decedent’s will provides that
the decedent's estate shall not be administered under the Act.
Prob. Code § 591.1.

6. Prob. Code § 591.6.



advice of many proposed actions to affected persons;? and, if amn
interested person objects, the personal representative may take the
proposed action only under court supervis:[on.8

The Commission studied the Independent Administration of Estates
Act during 1983-1985 and submitted recommendations proposing
improvements in the Act.9 The enactment of these
recommendationslD avolds the need to make further substantial

changes in the Independent Adwministration of Estates Act.

Accordingly, the new code merely reorganizes and restates and

7. Prob, Code §§% 591.3-591.4, 591.8., Advice of the proposed action
ls required to be given to the devisees and legatees whose
interest in the estate is affected by the proposed action; to the
heirs of the decedent 1n Intestate estates; to the State of
California if any portion of the estate is to escheat to it; and
to any persons who have filed a request for special notice
pursuant to Probate Code Section 1202 (the persons who may reguest
special notice include a creditor, a beneficiary under a trust,
any other person interested in the estate, and the State
Controller).

Advice of proposed action 1s required for the following
actions: selling or exchanging real property, granting options to
purchase real property, selling or exchanging personal property
{(with certain exceptions), leasing real property for more than a
year, entering into any contract (other than a lease of real
property) mnot to be performed within two vyears, selling,
incorporating or operating for 1longer than slx wponths an
unincorporated business ¢f the decedent, commencing payment of or
increasing a family allowance or paying a family allowance for
more than 12 monthe after the death of the decedent, investing
funds of the estate (with certain exceptions), completing a
contract of the decedent to convey real or persomal property,
borrowlng money, executing a mortgage or deed of trust or giving
other security, and determining specified claims to real or
personal property. Prob. Code § 591.3.

8. Prob. Code § 591.5.

9. Recommendations Relating to FProbate Law (Independent
Administration of Decedent's Estate), 17 Cal, L. Revision Comm'n
Reports 401, 405 (1984). See also 1985 Cal. Stat. chs. 359 and
982, enacted wupon recommendation of Californla Law Revision
Commission, 18 Cal. L. Revision Comm'n Reports (1986).

10. 1984 cal. Stat. ch. 451; 1985 cal. Star. chs. 359, 982,
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generally continues the existing provisions of the Act with the

changes noted below.ll

Special administrators. Under existing law, the independent

administration statute does not apply to special administrators.12

The new code permits iIindependent administration authority to be
granted to a special administrator if the special administrator is
appointed with the powers of a general administrator.13 This new
authority will be useful, for example, in an estate with a lengthy
will contest where virtually all of the administration is handled by
the special administrator, and the only act which occurs after the
final resolution of the will contest is the distribution of the estate
assets.

Use of Independent administration procedure for proposed actions

not requiring advice of proposed action. The new code includes a new

procedure that permits the personal representative to give advice of a
proposed action even though the Independent administration statute
does not require that advice of proposed action be given before taking
that action. Fallure to object to the proposed action has the same
effect as failure to object to a proposed action for which advice of

proposed action is required. This new procedure will permit the

11. Some minor changes are not noted below but are indicated in the
Comment to the pertinent provision of the new code.

12. Prob. Code § 591.1.

13. The independent administratiom authority will be granted upon
request unless (1) good cause is shown why the authority should
not be granted or (2) the decedent's will provides that the
decedent's estate sBhall not be administered under independent
administration authority.



personal representative to determine whether an 1interested person
objects to the proposed action and will protect the personal
representative if no one objects. It will also encourage the personal
representative to keep persons interested in the estate informed of
proposed actions and will require court approval of the proposed
action before it is taken if there is an objection.

Review of actions taken upon court's own motion., Under existing

law, failure to object to & proposed action is a waiver of any right
to have the court later review the action taken unless the person who
fails to object establishes that he or she did not actually receive
advice of the proposed action before the time to object expired; but,
even though there were no objections to the proposed action, the court
on its own motlon can review the action of the personzl representative
after the action is t&ken.:M

The new code limits the court's power to review on 1ts own motion
to cases involving the interests of creditors and cases involving the
interests of heirs and devisees who lack capacity or are unborn. The
new code expands the rights of a2 person who fails to object to a
proposed action to give the person a right to have the court later
review the action taken if the person establishes by clear and
convincing evidence that the personal representative violated an
applicable fiduciary duty in taking the action. The purpose of the

advice of proposed action is to bind persons who receive it 1f they

14. Prcb., Code § 591.5(d).



fail to make a timely objection to the proposed action. Limiting the
scope of review by the court on its own motion will further this
purpose by protecting the personal administrator from a later
objection to the action by a cowmpetent person who received the advice
of proposed action and failed to make a timely objection to the
proposed actionm.

Application to pending proceedings. Since the new independent

administration provisions make only minor changes in existing law, the
new provigsions are made applicable to proceedings pending on the date

the new code becomes operative,
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DIVISION 7. ADMINISTRATION OF ESTATES OF DECEDENTS

PART 6. INDEPENDENT ADMINISTRATION OF ESTATES
CHAPTER 1. GENERAL PROVISIONS

Citation of this part

"Court supervision" defined

This part not applicable if will so provides
Special administrator

Application of part

CHAPTER 2, GRANTING OR REVOKING INDEPENDENT
ADMINISTRATION AUTHORITY

Petition for order granting independent administration
authority

Notice of hearing

Hearing; order; endorsement on letters

Increase in amount of bond

Revocation of independent administration authority

CHAPTER 3. ADMINISTRATION UNDER INDEPENDENT
ADMINISTRATION AUTHORITY

Administration without court supervision
Matters requiring court supervision
Specific independent administration powers

CHAPTER 4, ADVICE QF PROPOSED ACTION

Giving advice of proposed action

Actions requiring advice of proposed action

Persons to whom advice of proposed action must be given
Consent to proposed action

Walver of advice of proposed action

Form and contents of advice of proposed action

Delivery or malling of advice of proposed action and copy of
form for objecting to proposed action

Objection to proposed action

Restralning order

Court supervision and notice of hearing required if
objectlon made

Effect of failure to object to proposed action

Protection of persons dealing in good faith with perscmal
representative

CHAPTER 5. FORMS

Judicial Council form for advice of proposed action
Form for advice of proposed action
Judicial Council form for objecting to proposed action
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DIVISION 7. ADMINISTRATION OF ESTATES OF DECEDENTS

PART 6. INDEPENDENT ADMINISTRATI(ON OF ESTATES

CHAPTER 1. GENERAL PROVISIONS

§ 10400. Citation of this part
10400, This part shall be known and may be cited as the

Independent Administration of Estates Act,

Comment. Section 10400 continues former Section 591 without
substantive change.

§ 10401. "Court supervision” defined
10401. As used 1in this part, “court supervision” Includes

judicial authorization, approval, confirmation, and instructions.

Comment. Section 10401 continues a portion of the second
sentence of subdivision (a) of former Section 591.2 without
substantive change. See also Section 10500(a)(2) (requirements
applicable to court confirmation of sales of real property deo not
apply to sales under independent administration).

§ 10402, This part not applicable if will so provides

10402, The personal representative may not be granted authority
to administer the estate under this part if the decedent's will
provides that the estate shall not be administered under this part.

Comment. Section 10402 continues the second sentence of
subdivision (a) of former Section 591.1 without substantive change.
For purposes of Section 10402, a provision in the decedent's will that
the estate shall not be administered under former Article 2 of Chapter
8 of Division 3 of the Probate Code (former Sections 591 through
591.9, inclusive), or under the Independent Administration of Estates
Act, 1s a provision that the estate shall not be administered under
this part. See also Section 10502 (introductory clause) (will may
restrict powers exerclisable under independent administration
authority).

CROSS-REFERENCES
Definitions

Personal repregentative § 58
Will § 88



§ 10403, Special administrator
10403, A special administrator may not be granted authority to

administer the estate under this part unless the special administrator
is appointed with the powers of a general administrator.

Comment . Section 10403 replaces the third sentence of
subdivision (a) of former Sectiom 591.1., That sentence provided that
the independent administration provisions did not apply to speclal
administrators. Section 10403 permits independent administration
authority to be pgranted to a special administrator i1if the special
administrator 1s appointed with the ©powers of a general
administrator. See Section [465]. This new authority will be useful,
for example, in an estate with a lengthy will contest where virtually
all of the administraticon is handled by the special administrator, and
the only act which occurs after the final resolution of the will
contest is the distribution of the estate assets., In such a case, the
special administrator may obtain independent administration authority
unless good cause 1s shown why the authority should not be granted.

An applicant for letters of special administration with powers of
a general administrator ecan obtain 1ndependent administration
authority only as provided in Sections 10450-10453, inclusive. The
applicant wust petition for the authority as provided in Section
10450; notice of the hearing must be given In compliance with the
requirements of Section 10451; and the provisions of Sections 10452
and 10453 are applicable. If there is an urgent need for appointment
of a special administrator, the petition for  independent
administration authority can be filed under Chapter 2 (commencing with
Section 10450) after the special administrator has been appointed in
order to avold the delay that necessarily will result from the
requirement that notice of hearing be given under Section 10451.

DRAFTSMAN'S NOTE. The staff hag added the second paragraph to the
Comment to Section 10403 to deal with a concern expressed by the four

menber team that an applicant for letters of special administration

with powers of & general administrator might obtain independent
administration suthority without giving notice of hearing.

§ 10404. Application of part
10404, (a) This part applies to all of the following cases:
(1) Where authority to administer the estate is granted under

this part.

(2) Where authority to administer the estate was granted under
former Sections 591.1 to 591.9, inclusive, on a petition filed after
January 1, 1985,



(3) Where authority was granted prior to January 1, 1985, to
administer the estate under the Independent Administration of Estates
Act and one of the following requirements is satisfied:

(A) A petition was filed under former Section 591.1 after January
1, 1985, requesting that the personal representative be granted the
full authority that «could be granted wunder the Independent
Administration of Estates Act in effect at the time the petition was
filed, and the petition was granted.

(B} A petition is filed wunder this part requesting that the
personal representative be granted the full authority that can be
granted under this part, and the petition 1s granted.

(b) Except as provided in paragraph (3) of subdivision (a), a
personal representative who was granted authority prior to Jenuary 1,
1985, to administer the estate under the Independent Administration of
Estates Act shall continue to administer the estate under the
provigions of the Independent Adwinistration of Estates Act that were
applicable at the time the petition was granted.

Comment, Section 10404 1s a new provision that makes clear that
this part applies to a pending proceeding where independent
administration authority was granted subsequent to January 1, 1985,
under the former provisions that governed independent administration
authority. Section 10404 also permits a personal representative who
was granted independent administration authority prier to January 1,
1985, to exercise the authority granted by this part where a petition
is filed under this part requesting such authority and the petiticn is
granted.

CROSS~REFERENCES

Definitions
Personal representative § 58

DRAFTSMAN'S NOTE. To avoid the need for lawyers amd judges to refer
to the old law after the new code becomes operative, this part is made

generally applicable to pending proceedings. The only exception to

this general applicsbility 18 the case where the perscnal

representative was granted independent administration authority prior

to the time the independent administration authority was expanded to

include real property transactions (January 1, 1985), and the personal

representative did not thereafter obtain expanded independent

administration authority.




Making this part generally applicable to pending proceedings

appears to be Jjustified because this part mskes no significant

revigion in the prior law and giving the chapter broad application

avolds the need to refer to two bodies of law after the operative date

of the new code. (This part does permit the perscnal representative

to give notice of a proposed action even though the independent

administration statute does not require that notice be given (see

Section 10550) and 1limits the power of the court to review matters on

its own motion (see Section 10060), but these changes should not

preclude the new statute from applying to pending proceedings.

Concerning this section, Mr. Collier commented: "I agree that
the changes in the law are minimal at this time and should apply to

existing estates whenever the power to proceed under independent

administration was granted on or after January 1, 1985."
CHAPTER 2. GRANTING OR REVOKING INDEPENDENT ADMINISTRATION AUTHORITY
§ 10450, Petition for order granting independent administration

authority

10450. (a) To obtain authority to administer the estate under

this part, the personal representative shall petition the court for
that authority either in the petition for his or her appointment or in
a separate petition filed in the estate proceedings.

(b A petition under this part may request either of the
following:

(1) Authority to administer the estate under this part.

(2) Authority to administer the estate under this part without
authority to do either of the following under the authority of this
part:

{A) Sell or exchange real property.

(B) Grant an option to purchase real property,

Comment. Subdivision (a) of Section 10450 continues the first
sentence of subdivision (a) of former Section 591.1 without
substantive change. Subdivision (b) continues subdivision (b) of
former Section 591.1 without substantive change.

Subdivision (b) of Section 10450 permits the petitioner either
(1) to request authority to administer the estate under this part



(this authority permits the personal representative to administer the
estate using the full authority that may be granted under this part)
or (2) to request authority to administer the estate under this part
without independent administration authority with respect to the real
property transactions 1listed in subdivision (b){2). The petitioner
might request the Ilimited authority that excludes real property
transactions in order to avoid the need for an increased bond to cover
the estimated met proceeds of real property transactions (see Section
10453). Or the petitioner may request the limited authority because
no real property transactions will take place In the course of
administration of the estate.

The personal representative, despite the grant of independent
administration authority, may seek court supervision of the
transaction. See Section 10500(b)., Hence, for example, even though
the perscnal representative hae been granted independent
administration authority that encompasses real property transactions,
the personal representative may sell real property under the statutory
provisions that govern real ©property sales when Independent
adwinistration authority has not been granted. Likewlise, the personal
representative may decide to seek court approval or instructions
concerning & transaction rather than using independent administration
authority because there is a lack of agreement as to the desirability
of the transaction among the persons Iinterested 1in the estate or
because some of the heirs or devisees who would receive an advice of
proposed action lack the capacity to object to the proposed action
(see subdivision (d) of Section 10560) or for some other reason.

Authority to administer the estate under this part may not be
granted where the decedent's will provides that the estate shall not
be administered under this part. See Section 10402. Likewise, the
authority of the personal representative to exercise particular powers
under the Independent Administration of Estates Act may be restricted
by the decedent’'s will. See Section 10502 (introductory clause). A
special administrator may not be granted independent administration
authority unless the special administrator is appointed with the
powers of a general administrator. See Section 10403 and the Comment
to that section.

CROSS~-REFERENCES

Definitions
Personal representative § 58
Real property § 68
Verification of petition § 7203

§ 10451. Notice of hearing
10451, (a) If the authority to administer the estate under this

part is requested in the petition for appointment of the perscnal
representative, notice of the hearing on the petition shall be given



to the persons and in the manner prescribed in Chapter 2 (commencing
with Section 7230) of Part 2 of Division 7 and shall be included in
the notice of hearing required by that chapter.

(b) Where proceedings for the administration of the estate are
pending at the time a petition is filed under Section 10450, notice of
the hearing on the petition shall be given for the period and in the
manner required by Section [1200]. At least 10 days before the date
set for hearing of the petition by the court, the petitiomer shall
cause notice of the hearing to be mailed to all devisees and to all
known heirs of the decedent and te all persons who have requested
notice as provided in Section [1202].

(c) The notice of hearing of the petition for authority to
admwinister the estate wunder this part, whether 3included 1in the
petition for appointment or In a separate petition, shall include the
gubstance of the following statement: "The petition requests
authority to  administer the estate under the Independent
Administration of Estates Act,"

Comment. Subdivision (a) of Section 10451 continues subdivision
(c) of former Section 591.1 without substantive change. Subdivision
(b) continues subdivision (d) of former Section 591.1 without
substantive change. Subdivislion (c) restates subdivision {e) of
former Section 591.1 without substantive change.

CROSS~-REFERENCES

Clerk to set petition for hearing § 7202
Definitions

Devisee § 34

Helrs § 44

Personal representative § 58

DRAFTSMAN'S NOTE. At the March 1985 meeting, one Commissioner asked
the staff to consider whether the existing statement imn subdivision
{c) of Section 10451 should be expanded. The staff 1s not aware of

any problems with the existing statement and does not recommend any

addition to the statement However, if the commission wishes to expand

on the existing language, the following might be added at the end of

subdivision (c): "This suthority would permit estate transactions




without the judicial supervision that would otherwise be required.

The petition will be granted unless good cause is shown why it should

not be." Thig notice is one that is published as well as sent to

specified persouns.

§ 10452, Hearing; order:; endorsement on letters

10452, (a) Any interested person may appear and object to the
granting of authority to administer the estate under this part by
filing at or before the hearing a written statement setting forth the
objection,

(b) Unless the court determines that the objecting party has
shown good cause why the authority requested in the petition should
not be granted, the court shall grant the requested authority.

{c} The letters testamentary or of administration shall be
endorsed to the effect that the letters are issued under this part
and, if the authority granted does not include authority to sell or
exchange real property or grant options to purchase real property
under this part, that limitation shall be included in the endorsement.

Comment. Section 10452 continues subdivisions (£f) and (g) of
former Section 591.1 without substantive change., The phrase "at or
before the hearing” has been added in subdivision (a). Subdivision
(¢) recognizes that independent administration authority may exclude
real property trensactions. See Section 10450(b)(2).

CROSS~-REFERENCES

Definitions
Interested person § 48
Real property § 68
Limited independent administration authority § 10450(b)(2)

§ 10453, Increase in amount of bond

10453. 1If the personal representative 1s otherwise required to
file a bond and is authorized to sell real property of the estate
without ecourt supervision under this part, the court, in its
digeretion, may fix the amount of the bond at not less than the
estimated wvalue of the persomal property, the estimated net proceeds

of the real property authorized to be sold under this part, and the



estimated wvalue of the probable annual gross income of all the
property belonging to the estate, or, if the bond is to be given by
personal sureties, at not less than twice that amount.
Comment. Section 10453 continues subdivision (b} of Section
591.9 without substantive change.
CROSS~REFERENCES

Definitions
Court supervision § 10401
Personal property § 57
Personal representative § 58
Property § 62
Real property § 68
Limited independent administration authority $§ 10450(b)(2), 10452(c)

DRAFTSMAN'S NOTE. A four member team of the Estate Plagnning, Trust
and Probate Law Section suggests that Section 10453 might be compiled
with other sections dealing with the bond of the personal

representative and would make a cross-reference to the this section
{compiled with the other bond provisions) in the Comment to Section
10452, The Probate and Fstate Planning Subcommittee for Legislation
of the San Diego County Bar Assoclation "tended to sgree” with the
staff draft that compiles BSection 10453 with the independent

administration provisione of the new code, with a textual

crosg-reference from the general bond provisions to this specific bond
provision.

The staff belleves that Section 10453 is appropriately compiled
in the independent administration statute. The section applies only

when independent adminigtration suthority is sought. The existing

statute includes the section in the independent administration

statute. It would be easy for the lawyer or court to overlook the

section if it were complled apart from the independent administration
statute. The staff will be sure to Included In the statute text of
the general bond provisions a reference to this section if it is

continued in the new code as a part of the independent administration

statute,



§ 10454, Revocation of independent administration authority

10454. (a) Any dInterested person who objects to continued
administration of the estate under this part may file a petition
setting forth the basis for revoking the authority of the personal
representative to continue administration of the estate under this
part.

(b) Notice of the hearing on the petition shall be served on the
personal representative in the manner provided in Section 415.10 or
415.30 of the Code of Civil Procedure or in such manner as may be
authorized by the court.

(e¢) If the court determines that good cause has been shown, the
court shall make an order revoking the authority of the personal
representative to continue administration of the estate under this
part.

(d) Upon the making of an order under this sectlion, new letters
testamentary or letters of administration shall be issued without the
endorsement described in subdivision (c) of Section 10452,

Comment. Section 10454 continues former Section 591,7 without
substantive change.

CROSS-REFERENCES

Clerk sets petition for hearing § 7202
Definitions ‘
Interested person § 48
Personal representative § 58
Verification of petition § 7203

CHAPTER 3. ADMINISTRATION UNDER INDEPENDENT ADMINISTRATION AUTHCRITY
§ 10500, Administration without court supervision

10500. (a) Except as provided im this chapter, and subject to
Chapter 4 (commencing with Section 10550) and the applicable fiduciary

duties, a personal representative who has been granted authority to
administer the estate under this part may:

(1) Administer the estate without court supervision as provided
in this part, but in all other respects the personal representative

shall administer the estate in the same manner as a personal

-10-



representative who has not been granted authority to administer the
estate under this part,

(2) Sell property of the estate either at public auction or
private sale, and with or without notice, for such price and upon such
terms and conditions as the personal representative may determine, and
the requirements applicable to court confirmation of szles of real
property, I1ncluding publication of notice of sale, court approval of
agents' and brokers' commissicns, and sale at not less than 90 percent
of appralsed value, do not apply to sales made under authority granted
under this part. This paragraph applies to any sale made under
authority of this part on or after January 1, 1985.

{b) Fotwithstanding subdivision (a), the personal representative
may obtain court supervision as provided in this code of any action to
be taken by the personal representative during administration of the
estate.

{c) All publications of notice required by this code shall
continue to be given except when no hearing is required because the
personal representative does not seek court supervision of an action
or proposed actiom.

Comment. Subdivision (a) of Section 10500 continues the first
sentence and the first portion of the second sentence of former
Section 591.2 and subdivision (a) of former Section 591.9 without
substantive change. See also Section 10401 (defining “court
supervision”). Paragraph (2) of subdivision (a) 18 designed to make
clear that sales under independent administration authority are not
subject to the statutory requirements that apply to sales made under
court supervision. Thus, for example, the commission of the realtor
who 1ists or obtains the purchaser of real property scld under
independent administration authority is not subject to the approval of
the court. Nor does the 90-percent-of-appraised-value requirement
apply when a sale 1s under independent administration authority,
Publication of notice of sale 18 not required where there will be no
court hearing Tbecause the sale 1s mwade wunder independent
administration authority.

Subdivigion (b) of Section 10500 continues the first sentence of
subdivision (b) of former Section 521.2 without substantive change.
Subdivision (c) continues the second sentence of subdivision (b} of
former Section 591.2 without substantive chaunge.

Az the introductory clause of Section 10500 recognizes, a
personal representative who has been granted only limited authority
under this part may not exercise authority with respect to matters not
included within the scope of the authority granted. See Section
10501(e). See also Sections 10450(b)(2} and 10452(c) (limited
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independent administration authority). The introductory clause also
recognizes that independent administration authority must be exercised
in compliance with the provisions of this part. See Chapter 4
(commencing with Section 10550) (giving advice of proposed action).
And the exercise of the authority under this part is subject to the
requirement that the personal representative act in a fiduciary
capacity 1n  exercising the authority. See  Sections 10500
(introductory clause), 10560 (review of action taken on motion of
person who falled to object to action where there i1s c¢lear and
convincing proof that the personal representative violated an
applicable fiduciary duty in taking the action). See also
Section (fiduciary duty of personal representative),

CROSS-REFERENCES

Definitions
Court supervision § 10401
Personal representative § 58
Property §
Real property §
Limited independent administration authority §§ 10450(b)(2), 10452(e)

DRAFTSMAN'S NOTE. Concerning subdivision (e} of Section 10500, a
four member team of the Fstate Planning, Trust and Probate lLaw Section

comments: “We wonder why thieg subsection 15 needed. It seems obvious

that if the personal representative does not take advantage of

independent administration, he ig back to the normal procedure. If

this subsection is to remain, the Comment should explain why it is

there.” This is a good point; subdivision {(c) is unnecessary and adds
nothing, The staff had continued the provision because it deals with

a sensitive nmatter—newspaper publication—and we thought that it was

easler to include the provision than i1t would be to explain to

representetives of the newspapers that the provlision i1s unnecessary.
The staff would have some difficulty in explasining why the provision
ig in the statute other than merely stating that it continues a

provision found in the existing statute.
If subdivigion (c) is deleted from Section 10500, we would revise
the Comment to repealed Section 591.2 to read in part: “The second

sentence of subdivision (b) 1s omitted as unnecessary. If the

persconal representative does not take a proposed action under

independent administration authority, the action 1s taken under the
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procedures that apply where the personal representative does not have

independent administration suthority and the publication requirements

of the applicable procedures must be satisfied.”

§ 10501. Matters requiring court supervision

10501. Notwithstanding any other provision of this part, a
personal representative who has obtained authority to administer the
estate under this part is required to obtain court supervision, in the
manner provided in this code, for any of the followlng actions:

(a) Allowance of commissions of the personal representative

{(b) Allowance of attorney's fees.

(c) Settlement of accountings.

(d) Preliminary and final distributions and discharge.

{e) Sale or ezchange of real property and grant of an option to
purchase real property if the authority of the personal representative
granted under this part specifically excludes the authority to take
such action under the authority of this part.

Comment. Section 10501 continues the last portion of the second
sentence of subdivision (a) of former Section 591.2 without
substantive change. In connection with subdivision (e) of Section
10501, see Sections 10450(b)(2) and 10452(c) (limited Independent
administration authority). See also Section 10502 (introductory
clause} {will may restriet powers exercisable under independent
administration authority).

CROSS—-REFERENCES

Definitions
Court supervision § 10401
Personal representative § 58
Real property § 68
Limited independent administration authority §§ 10450(b)(2), 10452(c)

§ 10502, Specific Iindependent administration powers
10502. Unless restricted by the will and subject to Section

10501, a personal representative who has been granted authority to
administer the estate under this part has all of the following powers,

in addition to any other powers granted to a personal representative
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by this code, which powers can be exercised in the manner provided in
this part:

{a) To manage, control, convey, divide, exchange, partitiom, and
to sell for cash or on credit; to lease for any purpose, including
exploration for and removal of gas, o0il, or other minerals; to enter
into community o1l leases; and to grant options to purchase real
property for a period within or beyond the administration of the
egtate.

(b) To invest and reinvest money of the estate in any one or more
of the following:

(1) Deposits in banks and in accounts in insured savings and loan
assoclations.

(2) Eligible securities for the investment of surplus state
moneys as provided for in Section 16430 of the Government Code.

(3) Unite of a common trust fund described in Section [585.1].

(4) Mutual funds which are comprised of (A) direct obligations of
the United States maturing not later than one year from the date of
investment or reinvestment or (B) repurchase agreements with respect
to direct obligations of the United States, regardless of maturity, in
which the fund is authorized to invest.

{¢) Invest and reinvest any surplus moneys in his or her hands in
any manner provided by the will.

{(d) To borrow; and to place, replace, renew or extend any
encumbrance upon any property In the estate,

(e) To abandon worthless assets or any interest therein.

(£f) To make ordinary or extraordinary repairs or alterations in
buildings or other property.

(g) To vote & security, in person or by general or limited proxy.

(h) To sell or exerclse stock subscription or conversion rights.

(1) To hold a security in the name of a nominee or in any other
form without disclosure of the estate, so that title to the security
may pass by delivery, but the personal representative is liable for
any act of the nominee in comnnectlion with the security so held.

(j) To insure the assets of the estate against damage or loss and
to insure the personal representative against 1iability with respect

to third persons.
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(k) To allow, pay, reject, contest, or compromise any claim by or
against the estate; to release, in whole or in part, any claim
belonging to the estate to the extent that the claim iIs uncollectible;
and to institute, compromise, and defend actions and proceedings.

(1) To pay taxes, assessments, and other expenses incurred in the
collection, care, and administration of the estate,

{m) To continue the operation of the decedent's business to the
extent the personal representative determimes that to be for the best
interest of the estate and those interested therein.

(n) To pay a reasonable family allowance.

(o) To make a disclaimer.

{p) To grant an exclusive right to sell property, for a period
not to exceed 90 days, where the personal representative determines
that to be necessary and advantageous to the estate,

Comment. Section 10502 continues former Section 591.6 without
substantive change, but paragraphs (3) and (4) have been added to
subdivision (b) of Section 10502 to conform Section 10502 to
subdivision (h) of Section 10551.

The words “by compromise,” which appeared at the end of the first
clause of subdivision (3j) of former Section 591.6, are omitted at the
end of the first clause of subdivision (k) of Section 10502 because
these words are as unnecessary and their omission does not make a
subgtantive change in the meaning of the provision.

The personal representative must exercise the powers listed in
Section 10502 in the manner provided in this part, Accordingly, if
the action to be taken 1s one listed in Section 10551, the personal
repregentative can take the action only 1f the requirements of Chapter
4 (commencing with Section 10550) (advice of proposed action} are
satisfied. See Section 10550, The powers listed in this section are
subject to any limitations on the powers pgranted to the personal
representative to administer the estate under this part. See Section
10501(e) (real property transactions). See also Sections 10450(b)(2),
10452(¢c) (limited independent administration authority). The
introductory clause of Section 10502 recognizes that the decedent's
will may restrict powers otherwise exercisable under 1ndependent
administration authority. The personal representative must also
comply with the applicable flduciary duties in exercising independent
administration powers. See Section .
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CROSS—-REFERENCES

Definitions
Account in insured savings and loan association § 27.3
Person § 56
FPersonal representative § 58
Property § 62
Real property § 68
Security § 70
Will § 88

DRAFTSMAN'S NOTE. Note that the listing of powers in Sectiom 10502
is intended to supplement the other powers granted a personal
representative by the code. It does not appear to be necessary to
list powers that the personal representative is given by the code.
The listing of the powers in Section 10502 perhaps should be limited
to those powers that the personal representative is not given by the
code, that iz powerz that the personal representative cam obtain by
petitioning the court for authority to ezercise the particular power.
Algo, when the staff reviews the provisions relating the powers and
duties of personal representatives in the estate management
provisions, we will check to see whether ell the powers listed in
Section 10502 are ones that the personal representative has or may
obtain upon petition to the court.

CHAPTER 4. ADVICE OF PROPOSED ACTION

§ 10550. Giving advice of proposed action
10550. {(a) Prior to the consummation of any of the actions

described in Section 10551 without court supervision, a personal
representative who has been granted authority to administer the estate
under this part shall give advice of proposed action as provided inm
this chapter. Nothing 1in this subdivision authorizes a personal
representative to take an action under this part if the personal
representative does not have the power under Section 10502 to take the
action under this part.

{b) A personal representative who has been granted authority to
administer the estate under this part may, but need not, give advice
of proposed action prior to taking an action that is not described in
Section 10551, Nothing 1n this subdivision authorizes a perscnal
representative to take any action the perscnal representative is not

otherwlse authorized to take,
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Comment. Subdivision (a) of Section 10550 continues paragraph
(1) of subdivision (a) of former Section 591.3 without substantive
change.

The second sentence of subdivision (a) is new. This new sentence
is merely clarifying and makes no substantive change in prior law.
The sentence makes clear that 1if the powers of the personal
representative do not i1nclude authority with respect to sales and
exchanges of real property and grants of options to purchase real
property (see subdivision (e) of Section 10501), the mere fact that
the power is listed in Section 10551 gives the personal representsative
no right or authority to exercise the power using the procedure
provided in this chapter. In such a case, the power may be exercised
only pursuant to the provisions relating to court supervision of the
sale or exchange of the real property or the grant of the option to
purchase the real property, as the case may be, and the provisions of
this part have no application to the transaction.

Subdivision (b) of Section 10550 is a new provision that permits
a personal representative to use the procedure provided in this
chapter with respect to an action that the personal representative
proposes to take even though the action 1s not one for which advice of
proposed action is required. For example, the personal representative
may want to proceed under subdivision (b) where the proposed action is
the compromise of a claim by or against the estate (see Section
10502(k})}). This action is one that ordinarily does not require an
advice of proposed action. See Section 10551 (actions requiring
advice of proposed action). If the procedure provided by this chapter
is used with respect to the proposed action, the person who fails to
object to the proposed action waives the right to have the court later
review the action taken unless one of the exceptions to the walver
provision is applicable in the particular case. See Section 10560,
See also Section 10559(b) and the Comment to that section. Use of the
advice of proposed action procedure avoids the need to petition the
court for instructions on the proposed compromise in order to preclude
a later challenge to the accounts of the personal representative,

CROSS-REFERENCES

Definitions
Personal representative § 58

§ 10551, Actions requiring advice of proposed action

10551. The actions requiring advice of proposed action are all
of the followling:

(a) Selling or exchanging real property.

(b) Granting options to purchase real property.

{¢) Selling or exchanging personal property, except for
securities sold upon an establighed stock or bond exchange and other

assets referred to in [Sections 770 and 771.5] when sold for cash.
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(d) Leasing real property for a term in excess of one year.

{e) Entering into any contract, other than a lease of real
property, not to be performed within two years,

(f) Continuing for a period of wore than six months from the date
of appolntment of the personal representative of an unincorporated
business or venture in which the decedent was engaged or which was
wholly or partly owned by the decedent at the time of the decedent's
death, or the sale or incorporation of such a business,

(g) The first payment, the first payment for a period commencing
12 months after the death of the decedent, and any 1ncrease in the
payments, of a family allowance.

(h) Investing funds of the estate, except depositing funds (1) in
banks and in accounts in insured savings and loan assoclations, (2) in
units of a common trust fund described in Section [585.1], (3) in
direct cbligations of the United States maturing not later than one
year from the date of investment or reinvestment, and (4) in mutual
funds which are comprised of (A4) direct obligations of the United
States maturing not later than one year from the date of investment or
reinvestment or (B) repurchase agreements with respect to direct
obligations of the United States, regardless of maturity, in which the
fund is authorized to invest.

(1) Completing a contract entered into by the decedent to convey
real or personal property.

(j) Borrowing money or executing a mortgage or deed of trust or
giving other security.

(k) Determining third-party claims to real and personal property
if the decedent died in possession o0f, or holding title to, the
property, or determining the decedent's claim to reazl or personal
property title to or possession of which is held by another.

Comment . Section 10551 continues subdivision (b) of former
Section 591.3 without substantive change except that the last portion
of subdivision (h) of Section 10551 substitutes “direct obligations of
the United States” for "any obligation” to make this provision reflect
the apparent legislative intent in enacting the provision,

If the personal representative 1s not authorized to sell or
exchange real property or grant options to purchase real property
under this part {(see subdivision (e) of Section 10501), those power
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can be exercised only under the provisions relating to court
gsupervislon and the provisions of this part have no application to the
transaction. See also the Comment to Section 10550.

CROSS-REFERENCES

Definitions
Account in Insured savings and loan assoclation § 27.3
Personal property § 57 :
Personal representative § 58
Real property § 68
Security § 70

DRAFTSMAN'S NOTE. The four member team of the Estate Planning, Trust

and Probate Law Section comments: We suggest that an exception be

made to the Tequirement of giving advice of proposed action, for

selling or exchanging tamngible personal property, where the property
in question is of minimal value (perhaps $2,000), Despite spirited

discussion, the San Diego Subcommittee wag unable to arrive at a

consensus with respect to thig question.

There is precedent for providing an exception for sales of
personal property of minimsl value. Probate Code Section 2545 (text
set out in Exhibit 1 attached to Memorandum 85-112) permits sale or

exchange of tangible perscnal property of a guardianship or

congervatorship estate without asuthorization, confirmetion, or

direction of the court i1f the aggregate of the sales or exchamges made

during any calendar year under this authority do not exceed $5,000.
If independent administration authority like that proposed by the
four member team is to be adopted, the Commizsion might adopt the

$5,000 limit provided in the guardianship-conservatorship law (instead
of the $2,000 limit mentioned by the four member team) but apply that
1imit for the entire period of administration (rather than ome year)
and use the value as determined by the probate referee's appraisal in

applying the provision (rather than the value the items bring on sale

or_exchange).
Paragraphs (4) of subdivision (b) (relating to mutual funds and

repurchase agreements) will be conformed to the provisions that the

Commigsion includes in the provisions of the estate management portion

of the new code relating to powers and duties of personal

representatives, See Memorandum 85-110.
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§ 10552. Persons to whom advice of proposed action must be given

10552, Except as provided in Sections 10553 and 10554, advice of

proposed action shall be given to all of the following:

{a) Each devisee whose interest in the estate is affected by the
proposed action.

(b) Each heir of the decedent if the estate is an Intestate
estate.

(¢) EFach person who has filed a request for special notice
pursuant to Section [1202].

{d) The State of Califernia if any portion of the estate is to
escheat to it.

Comment. Section 10552 continues the introductory clause and
paragraph (2) of subdivision (a) of former Section 591.3 without
substantive change.

CROSS-REFERENCES

Congent to proposed action § 10553
Definitions
Devisee § 34
Heirs § 44
Person § 56
Waiver of right to receive advice of proposed action § 10554

§ 10553. Consent to proposed action

10553, Advice of proposed action need not be given to any person
who consents in writing to the proposed action. The consent may be
executed at any time before or after the proposed action is taken.

Comment. Section 10553 continues subdivision {c) of former
Section 5%1.3 without substantive change. Section 10553 provides a
method that can be used to avoid the delay that otherwise would result
from the requirement that a person given advice of proposed action be
allowed a specified period of time—-see Section 10556(b) and (c¢) and
Section 10557—-within which to object to the proposed action.

CROSS-REFERENCES

Definitions
Person § 56
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§ 10554, Waiver of advice of proposed action

10554. The advice of proposed action need not be given tc any
person who, in writing, waives the right to the advice of proposed
action with respect to the particular proposed action. The walver may
be executed at any time before or after the proposed action is takem.
The waiver shall describe the particular proposed action and may waive
particular aspects of the advice, such as the delivery, mailing, or
time requirements of Section 10556, or the giving of the advice in its
entirety for the particular proposed action,

Comment. Section 10554 continues subdivision (d) of former
Section 591.3 without substantive change. The section permits a
person entitled to advice of proposed action to execute a written
waiver that would, for example, permit notice of a proposed action to
be given to the person by telephone so that the proposed action can be
expeditiously completed if the person does not object. In such a
case, if the person is agreeable to the sale of real property of the
estate, the waiver could be drafted in terms that would permit the
personal representative to call the person on the telephone to advise
the person of an offer to buy the property and to permit the sale of
the property at the price and on the terms offered if the person
called is agreeable or at a price and on the terms of a counter-offer
that 18 agreeable to the person called.

CROSS-REFERENCES
Advice of proposed action, delivery or mailing requirement § 10556

Definitions
Person § 56

§ 10555. Form and contents of advice of proposed action
10555, (a) The advice of proposed action shall be in a form that

satisfies the requirements of Chapter 5 (commencing with Section
10600).

(b) The advice of proposed action shall contain the information
required by Chapter 5 (commencing with Section 10600).

Comment. Section 10555 supersedes the third and fifth sentences
of former Section 591.4. Section 10555 makes no substantive change in
the form and contents requirements for an advice of proposed action,
but the requirement that the advice satisfy the form and information
requirements of Chapter 5 (see the Comment to Section 10600) 1is
substituted in Sectlon 10555 for the duplicative and somewhat
incowmplete statement of the required contents that appeared in former
Section 591.4.



CROSS-REFERENCES

Form for advice of proposed action §§ 10600, 10601
Time for mailing or delivery of advice § 10556

§ 10556, Delivery or mailing of advice of proposed action and copy of
form for objecting to proposed action

10556, {(a) The advice of proposed action shall be delivered
personally to each person required to be given advice of proposed
action or be sent by first-class mail to the person at the person's
last known address. If the advice of proposed aﬁtion ig mailed to a
person who resides outside the United States, it shall be sent by air
mail,

(b) If the advice of proposed action is delivered persomally, it
shall be deliv;red to the person not less than 15 days before the date
specified in the advice of proposed action on or after which the
proposed action is to be taken.

(c) If the advice of proposed action is sent by mail, it shall be
deposited in the mail not less than 20 days before the date specified
in the advice of proposed action on or after which the proposed actiomn
is to be taken.

(d) A copy of the form prepared by the Judicial Council for
objecting to a proposed action shall accompany or be a part of the
advice of proposed action.

Comment. Subdivision (a) of Section 10556 continues the first
sentence of former Section 591.4 without substantive change.
Subdivisions (b) and (e¢) restate the fourth sentence of former Section
591.4 without substantive change. Subdivision (d) continuves the
second sentence of former Section 591.4 without substantive change.

CROSS—-REFERENCES

Consent to proposed action § 10553
Definitions

Person § 56
Form for objecting to proposed action § 10602
Waiver of advice of proposed action § 10554
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§ 10557. Objection to proposed action

10557. A person given advice of proposed action who desires to
object to the proposed action may deliver or mail a written objection
to the personal repregentative at the address stated in the advice of
proposed action, so that the objection 1is received before the date
specified in the advice of proposed action on or after which the
proposed action 18 to be taken, or before the proposed action is
actually taken, whichever 1s the later time.

Comment. Section 10557 continues subdivision (a)(2) of former
Section 591.5 without substantive change, except that Section 10557
makes clear that only a person given advice of proposed action can
object in the manner provided in Section 10557, Section 10558, on the
other hand, permits a person to obtain a court order restraining the
taking of a proposed action without court supervision whether or not
the person has been given advice of proposed action.

Section 10557 applies whether the the advice of proposed action
is given pursuant to subdivision (a) of Section 10550 (giving of
advice mandatory) or under subdivision (b} of that section {(giving of
advice permissive). See also Section 10560 (effect of failure to
object).

CROSS-REFERENCES

Definitions
Person § 56
Personal representative § 58
Mailing %§

DRAFTSMAN'S NOTE. The four member team comments: "We are not
entirely happy with the 15-20 day notlce periods for the advice of

proposed action. If it is possible to imstitute probate proceedings

on ten days' wnotlce, and to notice hearings within the probate

proceeding for omly tem days, we wonder why it is necessary to give

15-20 days notice on an advice of proposed action.”

The San Diego Subcommittee takes the opposite view. Although the
Subcommittee believes that the notice period should be gtandardized at
10 days to the extent consistent with giving adequate notice, the

subcommittee objects to shortening the notice period under Section
10556 to 10 days as suggested by the State Bar four member team.

There is some merit to the suggestion of the State Bar four

menber team. Formerly, it was necegsary to obtain a restraining order

to stop a_ proposed action. The law has been changed so that a

-23-



proposed action can be effectively prevented by delivering or mailing

a simple form (see form for objecting to a proposed action—prepared

by Judicial Council and included with advice of proposed action)., On

the other hand, the statute now permits the personal representative to

obtain a waiver of the requirement that advice of proposed action be

given or to obtain a consent to the proposed action. This will permit

the personal representative to take the proposed action without the

15-20 days delay if all persons entitled to receive an advice of

proposed action either waive the advice of proposed action or consent

to the proposed action. In that case, there need be no delay in

taking the proposed action.

§ 10558. BRestraining order
10558, If a proposed action would require court supervision 1if

the personal representative had not been granted authority to
administer the estate under this part and a person described in
Section 10552 objects to the taking of the proposed action without
court supervision, the person may apply to the court having
jurisdiction over the proceeding for an order restraining the personal
representative from taking the proposed action without court
supervision under the provisions of this code dealing with court
supervigion of such action. The gourt shall grant the requested order
without requiring notice to the personal representative and without
cause being shown for the order. The person who obtained the order
may serve it upon the personal representative in the same manner
provided for in Section 415.10 or 415.30 of the Code of Civil
Procedure or in the manner authorized by the court.

Comment. Section 10558 continues subdivision (a){1l) of former
Section 591.5 without substantive change.

With respect to a particular action, the person objecting to the
action may:

{1) Mail or deliver a written objection to the proposed action
under Section 10557 if the person has been gliven advice of proposed

action.
(2) Apply for a restraining order under Section 10558, whether or
not the person has been given advice of proposed action.

Y



CROSS-REFERENCES

Definitions
Court supervision § 10401
Person § 56
Personal representative § 58

§ 10559. Court supervision and notice of hearing required if
objection made

10559. (a) If the proposed action is one that would require court
supervision if the personal representative had not been granted
authority to administer the estate under this part and the personal
representative has mnotice of a writtem objection made under Section
10557 or a restraining order issued under Section 10558, the personal
representative shall, if the personal representative desires to take
the proposed action, sulmit the proposed action to the court for
approval following the provisionse of this code dealing with court
supervision of that kind of action and may take the proposed action
only under such order as may be entered by the court.

{b) If the proposed action is one that would not require court
supervision even i1f the personal representative had not been granted
authority to administer the estate under this part but the personal
representative has given advice of the proposed action and has notice
of a written objection made under Section 10557 to the proposed
action, the personal representative shall, if he or she desires to
take the proposed action, request iInstructions from the court
concerning the proposed action and may take the proposed action only
under such order as may be entered by the court.

(c) A person who objects to a proposed action as provided in
Section 10557 or serves a restraining order issued under Section 10558
in the manner provided in that sectlion shall be given notice of any
hearing on a petition for court authorization or confirmation of the
proposed action.

{d) Fallure of the personal representative to comply with this
section 1s a violation of his or her fiduciary duties and is grounds
for removal from office.

Comment. Subdivisions (ag) and (d) of Section 10559 continue
subdivision (b) of former Section 591.5 without substantive change.
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Where advice of proposed action is required, subdivision (a)
requires that the proposed action be taken only under court
supervision i1f the personal representative has notice of a written
objection or a restraining order with respect to the proposed action.
In this respect, subdivision (a) continues prior law.

Subdivisions (a) and (b) of Section 10559 implement subdivision
(b) of Sectiomn 10550. Subdivision (b) of Section 10550 is a new
provision that permits a personal representative who has been granted
independent administration authority to give advice of proposed
action with respect to a proposed action that could be taken without
giving advice of proposed action., The personal representative may
give advice of proposed action (although not required to do so) in
order that the person receiving the advice will waive the right to
object to the proposed action if the person fails to object within the
time allowed after receipt of the advice. See Section 10560.

Subdivision (a) of Section 10559 applies to not only to a case
where notice of proposed action is required but also to a case where
advice of proposed action is not required to be given for a proposed
action that would Trequire court supervision 1f independent
administration authority had not been granted. If the personal
representative elects to glve advice of proposed action in such a
case, even though not required, subdivision (a) permits the personal
representative to take the proposed action only under court
supervision 1f the personal representative has notice of an objectiecn
to the proposed action or of a restraining order 1ssued with respect
to the proposed action.

Subdivision (b) of Section 10559 applies where the personal
representative determines to give advice of proposed action in a case
where the personal representative would be authorized to take the
proposed action without court supervision even 1f the personal
representative had not been granted independent administration
authority. In such a case, subdivision (b) requires that the proposed
action be taken only after court sauthorization on a petition for
instructions 1if the personal representative has notice of a written
objection to the proposed actionm.

The benefit of the new procedure under subdivision (b} of Section
10550 and subdivisions (a) and (b} of Section 10559 is that the new
procedure permits a court review of the proposed action before it is
taken if the personal representative has notice of an objection rather
than having the objection first made after the action has been taken.
For further discussion, see the Comment to Section 10550,

Subdivision {c) of Section 10559 continues subdivision (e) of
former Section 591.5 without substantive change. This subdivision
requires that notice of hearing be given to a person who has made a
written objection under Section 10557 or has served a restraining
order under Section 10558, See Section 10560(a). Subdivision (c)
requires that notice of hearing be given of the hearing of a petition
for dinstructions authorizing a proposed action described in
subdivision (b) as well as of a hearing on a petition for court
authorization or confirmation of a proposed action described in
subdivision (a).
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CROSS-REFERENCES
Definitions

Court supervision § 10401
Personal representative § 58

§ 10560, Effect of failure to object to proposed action

10560. (a) A person who has been given advice of proposed action
as provided in Sections 10550 to 10556, inclusive, may object to the
proposed action only by ome or both of the following methods:

(1) Delivering or mailing a written objection as provided in
Section 10557,

{2) Serving a restraining order obtained under Section 10558
before the date specified in the advice of proposed action on or after
which the proposed action 1s to be taken, or before the proposed
action 1s actually taken, whichever is the later time.

(b} Except as provided in subdivisions (c¢) and (d), the failure
to object as provided in subdivision (a) is & waiver of any right to
have the court later review the proposed action after it has been
taken,

(¢) The court may review the action taken upon motion of a person
who (1) establishes that he or she did not actually receive the advice
of proposed action before the time to object expired or (2)
establishes by c¢lear and convincing evidence that the personal
representative violated an applicable fiduciary duty in taking the
action.

{(d) The «court may zreview the action of the personal
representative on its own motion where necessary to protect the
interests of creditors of the estate or the interests of an heir or
devisee who, at the time the advice was given, lacked capacity to

object to the proposed action or was a minor or was unborn.

Comment . Subdivision (a) of Section 10560 continues the
substantive effect of the first sentence of subdivision (d) of former
Section 591.5.

Subdivisions (b) and (¢) continue the second sentence of
subdivision (d) of former Section 591.5 with the addition of the
provision in subdivision (¢} that permits a person who has failed to
object to have the court later review the action if the person
establishes by clear and convincing evidence that the personal
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representative violated an applicable fiducigry duty in taking the
proposed action. Thus, for example, the person could obtain court
review if the person establishes by clear and convincing evidence that
the personal representative vioclated Section [583] (purchase by
personal representative of property of, or claim againt, estate) in
taking the action.

Subdivision (b) applies only where the advice of proposed action
was given as provided in Sections 10550-10556. The advice must
contain the information required by Chapter 5 (commencing with Section
10600), including a description of the proposed action in reasonably
specific terms, with additional Information 1f the proposed action
involves a sale or exchange of real property or an option to purchase
real property. See Sections 10555 and 10601.

Subdivision (d) supersedes the last sentence of subdivision (d)
of former Section 591.5, Subdivision (d) narrows the situations where
the court can review the action of the personal representative on its
own motion to cases where mnecessary to protect the interests of
creditors of the estate or an heir or devisee who lacked capacity to
object to the proposed action or was unborn. As to the right of a
person who failed to object to the action to obtain court review, see
subdivision (c). The court is not authorized to review the proposed
action on motion of a2 person who consented to the proposed action
{Section 10553) or waived the advice of proposed action (Section
10554). See the Comments to Sections 10553 and 10554,

CROS5~REFERENCES

Definitions
Devisee § 34
Heirs § 44
Person § 56
Personal representative § 58

DRAFTSMAN'S NOTE. The four member team of the State Bar Sectlon
objected to cutting off the right of the court to review upon its own

motion an action taken under independent administration authority.
The staff has revised subdivision (c) to permit a person who failed to
object to obtain review of an action if the person "establishes by

clear and convincing evidence that the personal representative

violated an applicable fiduciary duty in taking the proposed action.”

The San Diego Subcommittee appears to support this approach. In a

survey of the Estate Planning, Trust and Probate Law Sectiomn, the

question was asked: "Mske advice of proposed action binding on all
who Treceive advice and don't object within 15 days.” Of the
responses, 1,002 approved msking the advice of proposed action

binding, and 240 disapproved. The revised section appears to be a

reasonable compromise of the various viewpoints expressed on this

matter,
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§ 10561. Protection of persons dealing in good faith with personal
representative

10561. (a) The failure of the personal representative to comply
with subdivision (a) of Section 10550, with Sectiomns 10552, 10555,
10556, and 10559, and with Chapter 5 (commencing with Section 10600),
and the taking of the action by the personal representative without
such compliance, does not affect the validity of the action so taken
or the title to any property conveyed or transferred to bona fide
purchasers or the rights of third persons dealing in good faith with
the personal representative who changed their position in reliance
upon the action, conveyance, or transfer without actual notice of the
failure of the personal representative to comply with those provisions,

(b) No person dealing with the persomal representative has any
duty to inquire or investigate whether or not the personal
representative has complied with the provisions listed in subdivision
(a).

Comment. Section 10561 continues subdivisgion (b) of former
Section 591.4 and subdivision {c) of former Section 591.5 without
substantive change.

CROSS—-REFERENCES

Definitions
Person § 56
Personal representative § 58
Property § 62

CHAPTER 5. [FORMS
§ 10600, Judicial Councll form for advice of proposed action

10600. If the Judicial Council prescribes a form for advice of
proposed action, the form prescribed by the Judicial Council shall be

used to give advice of proposed action.

Comment., Section 10600 is new. If the Judicilal Council has not
prescribed a form for advice of proposed action, the form prescribed
by Section 10601 must be used.
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§ 10601, Form for advice of proposed action,

10601, Unless the Judicial Council prescribes a form for advice
of proposed action, the advice of proposed action shall be in
substantiglly the following form and shall contain the information
required by the following form:
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SUPERICR COURT OF CALIFORNIA
COUNTY OF

Estate of No.

deceased

ADVICE OF PROPOSED ACTION
(Probate Code Section 10601)

1. The personal representative of the estate of the deceased 1s:

(Name(s))

2. The personal representative has authority to administer the
estate without court supervision under the Independent Administration
of Estates Act (California Probate Code Sections 10400-10602}.

3. On or after , 19 , the personal representative will

take the following action:

[Enter the date on or after which the proposed action is to be taken.
(The advice of proposed action must be delivered not less than 15 days
before this date 1f it is personally delivered or must be deposited in
the mall not less than 20 days before this date if it is sent by
mail.)]

[Describe proposed action in reasonably specific terms. If the
proposed action involves a sale or exchange of real property or an
option to purchase real property, (1) state the material terms of the
transaction, including any sale price and the amount of or method of
calculating any compensation paid or tc be paid to an agent or broker
in connection with the transaction, (2) state the amount of any
probate inventory valuation of the property on file with the court,
and {3) set forth the following statement: "A sale of real property
without court supervision means that the sale will not be presented to
the court for confirmation at & hearing at which higher bids for the
property may be presented and the property sold to the highest
bidder."].

4. If you need more information, you may call:

(Name )

(Telephone number)

5. If you object to the proposed action:
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(a) Sign the enclosed objection form and deliver or mail it to
the personal representative at the following address: [specify name
and address]

OR

(b) Apply to the court for an order preventing the personal
representative from taking the proposed action without court
supervision.

6. Your written objection or the court order must be received by
the personal representative before the date specified above, or before
the proposed action is taken, whichever is later. If you object, the
personal representative may take the proposed action only under court
supervlsion.

7. IF YOU DO NOT OBJECT IN WRITING COR OBTAIN A CGOURT ORDER
PREVENTING THE PROPOSED ACTION, YOU WILL BE TREATED AS IF YOU
CONSENTED TO THE PROPOSED ACTION AND YOU MAY NOT OBJECT AFTER THE
FROPOSED ACTION HAS BEEN TAKEN.

Dated:

{Signature of personal representative or
attorney for personal representative)

Comment. Section 10601 continues subdivision (a) of former
Section 591.8 with the addition of an informational statement in the
form concerning the time for delivery or mailing of the advice of
proposed action. The form is designed to provide the person receiving
an advice of proposed action with the information the person needs in
order to react to the advice, The form prescribed by this section may
be superseded by a Judicial Council form. If the Judicial Council has
prescribed a form for advice of proposed action, the Judieial Council
form must be used instead of the form prescribed by this section., See
Section 10600,

CROSS-REFERENCES

Definitions
Court supervision § 10401
Personal representative § 58
Real property § 68

DRAFTSMAN'S NOTE. Does the Commission wish the statutory form set
out all of the instructions under item 3 in the form?
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§ 10602, Judicial Councll form for objecting to proposed action
10602, (a) The Judicial Council shall prepare a form that a

person may use to object to a proposed action pursuant to Section

10557.
{b) A person who wishes to object to a proposed action either

may use the Judicial Council form or may make the objection in any
other writing that satisfies the requirements of this part.
Comment. Section 10602 continues subdivision (b) of former
Section 591.8 without substantive change.
CROSS~REFERENCES

Sending form for objecting with or as a part of advice of proposed
action § 10556
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0285a
DISPOSITION OF REPEALED PROBATE CODE SECTIONS

Probate Code § 591 (repealed). Short title

Comment. Former Section 591 is continued without substantive
change in Section 10400.

Probate Code § 591.1 (repealed)., Petition for independent
administration authority

Comment. The first sentence of subdivision (a) of former Section
581.1 is continued in Section 10450(a) without substantive change.
The second sentence is continued in Section 10402 without substantive
change. The third sentence 1is replaced by Section 10403. See the
Comment to Section 10403. The requirement that the clerk set the
petition for hearing is continued in Section 7202, which 1s a general
provision.

Subdivision (b) is continued without substantive change in
subdivision (b) of Section 10450, Subdivisions (c) and (d) are
continued without substantive change in subdivisions {(a) and (b),
respectively, of Section 10451. Subdivision (e) is continued without
substantive change in subdivislon (e) of Section 10451, Subdivision
(f) 1s continued without substantive change in subdivision (a) of
Section 10452. Subdivision (g) is continued without substantive
change in subdivisions (b} and {c} of Section 10452,

Probate Code § 591.2 (repealed). Manner of administration; court
supervision

Comment. The first two sentences of subdivision (a)} of former
Section 591.2 are continued without substantive change in paragraph
(1) of subdivision (a) of Section 10500 except that the portion of the
second sentence defining “court supervision" 1s continued without
substantive change in Section 10401. The portion of subdivision (a)
stating the matters that require court supervision 1s continued in
Section 10501 without substantive change. The first sentence of
subdivision (b) 1s continued in subdivision (b) of Section 10500
without substantive change. The second sentence of subdivision (b) is
continued without substantive change in subdivision (c) of Section
10500, See the Comment to Section 10500,

Probate Code § 591.3 (repealed). Advice of proposed action

Comment. Paragraph (1) of subdivision (a) of former Section
591.3 1is continued in subdivision (a) of Section 10550 without
substantive change. The portion of paragraph (2) of subdivision (a)
defining "advice of proposed action™ is omitted as unnecessary since
the term “advice of proposed action” is uniformly used in the new
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statutory provisions. The remainder of paragraph (2) of subdivision
(a) and the introductory clause of subdivision {a) are continued in
Section 10552 without substantive change. Subdivision (b) of former
Section 591.3 is continued in Section 10551 without substantive
change., Subdivision (e} of former Section 591.3 is continued in
Section 10553 without substantive change, Subdivision (d) is
continued in Section 10554 without substantive change.

Probate Code § 591.4 (repealed). Notice of proposed action

Comment. The first sentence of former Section 591.4 is restated
without substantive change in subdivision (a) of Section 10556. The
second sentence 1is continued without substantive change in subdivision
(d) of Section 10556. The third and fifth sentences are replaced by
Section 10555. See the Comment to Section 10555. The fourth sentence
is restated without substantive change in subdivisions (b) and (c) of
Section 10556. Subdivision (b) of former Section 591.4 is continued
without substantive change in Section 10561.

Probate Code § 591.5 (repealed). Objection to proposed action

Comment. Subdivision (a}(1) of former Section 591.5 i1s continued
in Section 10558 without substantive change. Subdivision (a)(2) is
continued without substantive change in Section 10557, but the former
provision 1s made applicable to any case where advice of proposed
action is given, whether or not the proposed action is one for which
advice of proposed action is required. Subdivision (b) is continued
without substantive change in subdivisions (a) and (d) of Section
10559, Subdivigion <{(e¢) is continued in Section 10561 without
substantive change. The substantive effect of the first sentence of
subdivision (d) i1s continued in subdivision (a) of Section 10560, The
remainder of subdivision {d) is replaced by subdivisions (b), (c), and
(d) of Section 10560. See the Comment to Section 10560. Subdivision
(e) is continued without substantive change in subdivision (¢} of
Section 10559,

Probate Code § 591.6 {repealed). Independent administration powers

Comment. Former Section 591.6 is continued 1in substance in
Section 10502 with clarifying revisions. See the Comment to Section
10502,

Probate Code § 591.7 (repealed). Revocation of independent
administration authority

Comment . Former Section 591.7 is continued in Section 10454
without substantive change. The provision of former Section 591.7
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requiring that the clerk set the petition for hearing is continued in
Section 7202 which is a general provision.

Probate Code Section 591.8 (repealed). Form of advice of proposed
action.

Comment. Subdivision (a) of former Sectiom 591.8 is continued in
substance in Section 10601 with some additions and revisions. See the
Comment to Section 10601. Subdivision (b) is continued in Section
10602 without substantive change.

Probate Code Section 591.9 (repealed). Sales of property.

Comment. Subdivision (a) of former Section 591.9 is continued
without substantive change in Section 10500(a)(2)}. Subdivision {b) is
continued in Section 10453 without substantive change.
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PROVISIONS OF EXISTING INDEPENDENT ADMINISTRATION
OF ESTATES ACT AFFECTED BY ASSEMBLY BILL 196

7Probate Code § 591.1 (repealed aﬁd addéd). Petition for
independent administration

591.1. (a) To obtain avihority to administer the
.estate under this article, the executor or administrator
‘shall petition the court for that authcrity either in the
. petition for his or her appointment or in a separate
petition. The executor or administrator may not be
“authorized to administer the estate under this article if
" the decedent’s will provides that the estate shall not be

. administered under this article. The provisions of this
- article do not apply to a special administrator.

(b) A petition under this section may request either of
the following:

(1) Authority to administer the estate under this
article.

(2) Authority to administer the estate under this
article without authority to do either of the following

under the authority of this article:

{A) Sell or exchange real property.

(B) Grant an option to purchase real property.

(c) I the authority is requested in a petition for

. appointment, notice of the hearing of the petition shall be
- given for the period and in the manner applicable to the
petition for appointment. .

(d) If the authority is requested in a separate petition,
the clerk shall set the petition for hearing by the court
and give notice thereof for the period and in the manner
required by Section 12C0. At least 10 days before the date
set for hearing of the petition by the court, the petitioner
shall cause notice of the hearing to be mailed to all
legatees and devisees and to all known heirs of the
decedent and to all persons who have requested notice as
provided in Section 1202.

(e) The notice of the hearing of the petition for

“authority to administer the estate under this article,
whether included in the petition for appointment, or in

.a separate petition, shall specify that authority to
administer the estate under the Independent
Administration of Estates Act is being requested.

(f} Any person interested in the estate mnay appear
and object to the granting of authority to administer the

~_estate under this article by filing a written statement
setting forth the person’s objections. '



(g) Unless the court determines that the objecting
party has shown good cause why the authority requested
in the petition should not be granted, the court shall
grant the requested authority, and the letters
testamentary or of administration shall be endorsed to
the effect that the letters are issued pursnant to this
article and, if the authority granted does not include the:
authority to-sell or exchange real property or grant
options to purchase real property under this article, that
limitation shall be included in the endorsement,

" Probate Code § 591.2 (amended). Matters for which court
_supervision reyuired ‘

591.2. (a) Upon obtaining authority to administer the
~estate under this article, the executor or administrator -
shall proceed to administer the estate in the same
manner as provided in this code with respect to executors
or administrators who have not been granted such
authority. However, the executor or administrator is not
required tc obtain judicial authorizztion, approval,
confirmation, or instructions, which shall be known and.
referred to in this article as “court supervision,” with
respect to any actions during the course of the
administration of the estate, except that the executor or
administrator is required to obtain court supervision, in
the manner provided in this code, for any of the following
actions: ,
(1} Allowance of executor’s and administrator’s
commissions and attorney’s fees.
(2) Settlement of accountings.
(3) Preliminary and final distributions and discharge.
(4) Sale or exchange of real property and grant of
options to purchase real property if the authority of the
executor or administrator granted under this article
specifically excludes the authority to take those actions
under the authority of this article. L
(b) Notwithstanding subdivision (a), the executor or
administrator may obtain court supervision as provided
in this code of any action taken by him or her during-the
administration of the estate. All publications of notice
required by this code shall continue to be given except
when no hearing is required because the executor or
administrator does not seek court supervision of an action
~or proposed action.



Probate Code ¢ 391.3 (amended). When advice of
proposed action is reguired; waiver

d591 3. (a) Except as provided in subdivisions (c¢) and
(d):

(1) Prior to the consurnmation of any of the actions
described in subdivision (b) without court supervision,
the executor or administrator to whom authority has
been granted to act without court supervision shall advise
the persons affected by the proposed action of his or her
intention to take such action.

(2) The advice, known and referred to in this article

¥

as “advice of proposed action,” shall be given to the
devisees and legatees whose interest in the estate is
affected by the proposed action; to the heirs of the
decedent in intestate estates; to the State of California if
any portion of the estate is to escheat to it; and to persons
who have filed a request for special notice pursuant to
Section 1202.

{b) The actions requiring such advice are all of the
following:

(1) Selling or exchangmg real property.

(2) Granting options to purchase real property.

(3) Selling or exchanging personal property, except
for securities sold upon an established stock or bond
exchange and other assets referred to in Sections 770 and
771.5 when sold for cash.

{4) Leasing real property for a term in excess of one
year.

(5) Entering into any contract, other than a lease of
real property, not to be performed within two years,

(6) Continuing for a period of more than six months
from the date of appointment of the executor or
administrator of an unincerporated business or venture
in which the decedent was engaged or which was wholly
or partly owned by the decedent at the time of his or her
death, or the sale or incorporation of such business.

(7) The first payment, the first payment for a period
commencing 12 months after the death of the decedent,
and any increase in the payments, of a family allowance.

(8) Investing funds of the estate, except depositing
funds in banks and investing in insured savings and loan
association accounts, in units of a common trust fund
described in Section 385.1, in direct obligations of the
United States maturing not later than one year from the |



date of investment or reinvestment, and in mutual funds
which are comprised of {A) those obligations, or (B)
repurchase agreements with respect to any obligation,
regardless of maturity, in which the fund is authorized to
invest.

(&) Completing a contract entered into by the
decedent to convey real or personal property.

- (10) Borrowing money or executing a mortgage or
- deed of trust or giving other security.

(11) Determining third-party claims to real and

personal property if the decedent died in possession of, or

. holding title to, such property, or determining decedent’s
claim to real or personal property title to or possessmn of
which is held by another.

(c) The advice of proposed action need not be given

to any person who consents in writing to the proposed
action. The consent may be executed at any time before
or after the proposed action is taken.
- {d) The advice of proposed action need not be given
to any person who, in writing, waives his or her right to
the advice of proposed action with respect to the
particular proposed action. The waiver may be executed
at any time before or after the proposed action is taken.
The waiver shall describe the particular proposed action
and may waive particular aspects of the advice, such as
the service, mailing, or time requiremcnts of Section
591.4, or the giving of the advice in its enm'ety for the
partlcular proposed action.

Prohate Code § 591.4 (amended). Advice of proposed
action

5914. (a) The adwce of proposed action shall be
delivered personalily or sent by first-class muail, or sent by
airmail to any person residing outside the jurisdiction of
the United States, to each person described in Section
591.3 at his or her last known address. A copy of the form
prepared by the Judicial Council for objecting to a

“proposed action shall accompany the advice of proposed
action. The advice of proposed action shall be in
substantially the form set out in Section 591.8 and shall
state the name and mailing address of the executor or
administrator, the person and telephone number to calil
to get additional information, and the action proposed to
be taken, with a reasonably specific description of such
action, and the date on or after which the proposed action
is to be taken. Such date shall not be less than 15 davs afier
the personal delivery, or not less than 20 days after the
mailing, of the advice. When the proposed action

-



involves the sale or exchange of real property, or the
granting of ar ontion to purchase real property, the
advice of proposed action shall state the material terms
_of the transaction, including, if applicable, the sale price
and the ainount of, or method of calculating, any
commission or compensation paid or to be paid to an
agent or broker in connection with the transaction.
(b). The failure of the executor or administrator to
comply with the provisions of this section shall not affect
the validity of the action so taken or the title to any
property conveyed or transferred to bona fide purchasers
and to third persons dezling in good faith with the
executor or administrator who changed their position in
reliance on the action, convsyance, or transfer without
actual notize of the failure of the executor or

dealing with the etecutor or administrator shall have any
duty to inquire or investigate whether or not the
executor or administrator has complied with the
provisions of this section.

Probate Code § 581.5 {amended). Ob_}ectlon to proposed
action -

"~ 5915. (a) Any person described in Section 591.3 who
objects to the taking of any proposed action described in
Section 591.3 without court supervision, may do either or
both of the following:

(1} The person may apply to the court having
jurisdiction over the proceeding for an order restraining
the executor or administrator from taking the proposed
action without court supervision under the provisions of
this code dealing with the court supervision of such
action, which order the court shail grant without
requiring notice to the executor or administrator and
without cause being shown therefor. Such order may be
served by the person so objecting upon the executor or
administrator in the same manner provided for in Section
415.10 or 415.30 of the Code of Civil Procedure or in the
manner authorized by the court.

{2) The person may deliver or mail a written objectlon
to the executor or administrator at the address stated in



the advice of proposed action, so that the objection is
received before the date specified on or after which the
proposed action is to be taken, or before the proposed
action is actually taken, whichever is later.

(b) If the executor or administrator has notice of the
issuance of the restraining order or of the written
objection of a person described in Section 391.3, the
executor or administrator shall, if he or she desires to
consummate such action, submit it to the court for
approval following the provisions of this code dealing
with the court supervision of such action and may
consummate such action under such order as may be
entered by the court. Failure to comply with this
subdivision is a violation of the fiduciary duty of the
executor or administrator and is grounds for his or her
removal, . S

{c) The failure of the executor or administrator to
comply with subdivision (b} and the consummation of
the action by the executor or administrator without
complying with subdivision (b) shall not affect the
validity of the action so taken or the title to any property
conveyed or transferred to bona fide purchasers and to
third persons dealing in good faith with the executor or
administrator who changed their position in reliance on
the action, conveyance, or transfer without actual notice
of the failure of the executor or administrator to comply
with subdivision (b). No person dealing with the
executor or administrator shall have any duty to inquire
or investigate whether or not the executor or
administrator has complied with subdivision (b).

(d) All persons described in Section 591.3 who have
" been given an advice of proposed action as provided in
Section 591.4 may object only in the manner provided in
this section. The failure to object is a waiver of any right
to have the court later review the action taken unless the
person who fails to object establishes that he or she did
not actually receive advice of the proposed action before
the time to object expired. The  court may, however,
review actions of the executor or administrator on its own
motion or on motion of an interested person who did not

receive the advice of proposed action before the time to
object expired and who did not consent to the proposed
action or waive his or her right to receive the advice of
proposed action pursuant to subdivision (c) or (d) of
Section 591.3. ' '
(e) Any person who objects as provided in this section,
to the proposed action shall receive notice of any hearing -
- on a petition for court authorization or confirmation of
the propcsed action.



Probate Code § 591.8 (added). Form for advice of prbpose_ﬂ_
action .

591.8. (a) For purposes of Sections 591.3 and 591.4,
the advice of proposed action shall be in substantially the
following form or in another form as may be prescribed
by the Judicial Council:

SUPERIOR COURT OF CALIFORNIA
COUNTY OF ______

Estate of No.

{deceased)

ADVICE OF PROPOSED ACTION
(Probate Code Sections 591.3, 591.4)

1. The executor or administrator of the estate of the
deceased is: - '

: (Name(s}) L

2. The executor or administrator has authority to
administer the estate without court supervision under
the Independent Administration of Estates Act
(California Probate Code Sections 591-591.9).

3. On or after , 19 , the executor or
administrator will take the following action: T
[Describe proposed action in reasonably specific terms. If
the proposed action invelves a sale or exchange of real
property or an option to purchase real property, (1) state
_the material terms of the transaction, including any sale
price and the amount of or methed of calculating any
compensation paid or to be paid to an agent or broker in
connection with the transactioin, (2) state the amount of
any probate inventory valuation of the property on file
with the court, and (3} set forth the following statement:
“A sale of real property without court supervision means
that the sale will not be presented to the court for
confirmation at a hearing at which higher bids for the
property may be presented and the property sold to the
highest bidder.”]

4. If you need more information, you may call:

« {Name)

(Telephone number)



5. If you object to the proposed action, you may deliver
or mail a written objecHon to any executor or
administrator at the following address:

Your objection can be simply stated. All
you need to do is state that you object to the proposed
action (specifying the action you object to) and sign your
name(s). Alternatively, you may also apply to the court
for an order preventing the executor or administrator
from taLing the proposed action without court
supervision.

6. Your written objection or the court order must be
received before the date specified above, or before the
proposed action is taken, whichever is later. If you object,
the executor or administrator may take the proposed
action only under court supervision. .

7. IF YOU DO NOT OBJECT IN WRITING OR
OBTAIN A COURT ORDER PREVENTING THE
PROPOSED ACTION, YOU WILL BE TREATED AS IF
YOU CONSENTED TO THE PROPOSED ACTION
AND YOU MAY NOT OBJECT AFTER THE
'PROPOSED ACTION IS TAKEN.

Dated:

(Signature of executor or
] administrator or attorney for
executor or administrator)
" (bY The Judicial Council shall prepare a form that a~
person may use to object to a proposed action pursuant
to paragraph (2) of subdivision (a) of Section 591.5. A
person who wishes to object to a proposed action either
may use the Judicial Council form or may make the
objection in any other writing that satisfies the
requirements of this article. '

iPmbate Code § 5919 (added). Sales of propertv ._

591.9. (a) Subject to Sections 591.3 to 391.5, inclusive,
and the applicable fiduciary duties, an executor or
administrator who has been granted authority to-
administer the estate without court supervision under
this article may sell property of the estat= either at public
auction or private sale, and with or without notice, for
such price and upon such terms and conditions as the
executor or administrator may determine. The
requirements applicable to court confirination of sales of
~ real property, including publication of notice of sale,
court approval of agents’ and brokers’ commissions, and
‘sale at not less than 90 percent of appraised value, do not



apply to sales under independent adminisiration. This
subdivision applies to any sale-made under aut‘"xonty of
this article on or after January 1, 1985.

{b) If the executor or administrator is ctherwise
required to file a bond and is authorized to sell real
property of the estate without court supervision under
this article, the court, in its discretion, may fix the amount
of the bond at not less than the estimated value of the
personal property, the estimated nat proceeds of the real -
property authorized to be sold under this article, and the
estimated value of the prebable annual gross income of
all of the property belenging to the estate, or, if the bond
is to be given by personal sureties, at not less than twice

_that amount.




