104c
9/25/85

Memorandum B5-87

Subject: Study L-640 — Probate Code (Spendthrift Trusts)

Attached to this memorandum is a draft of the part of the trust
recommendation relating to spendthrift trusts. This draft consists of
an explanatory text which the Commission has not reviewed and a draft
statute which hags been revised to implement Commisslon decisions made
at the August 1985 meeting, If it is approved, this material will be
inserted into the appropriate places In the comprehemsive trust law
recommendation with any necessary revislons. The staff has the

following remarks:

§ 15301. Restraint on transfer of principal

At the August meeting, the Commission decided that the restraint
on transfer of principal should be limited to the time during which
the income trust continues. The staff was not certain how this
decision should be implemented. What if there is no income- trust?
What 4if the trust provides for distribution of Income to one
beneficiary and periodic distributions of principal to another
beneficiary? Our suggested resoclution of this preblem is reflected iIn
Section 15301 which continues the protection of principal
distributions until the last distribution. The restraint on tramnsfer
is thus valid during the life of the trust, whether it is currently
distributing income or not, and ceases at the point when there is no

longer any Interest to be protected.

§ 15307. Income in excess of amount for education and support subject
to creditor's claims

At the August meeting, the Commission directed that the phrase
"and to which the beneficiary is entitled"” be inserted in this
provision. The intention of this phrase 1s to make clear that the

creditor may not reach the interest of a person other than the



judgment debtor. Read literally, the section could be thought to say
that all Iincome, Including that due other beneficiaries, over the
amount necessary for the education and support of the debtor cam be
reached by the creditor. The staff is concerned that this phrase wiil
cause confusion., Perhaps it would be better to deal with the problem
of 1literal reading in the comment by saying that nothing in the
section permits a creditor to reach the interest of a person who is
not the debtor. On the other hand, the Commission should consider
whether this question needs to be dealt with at all since it does not
appear to have been a problem under the existing section which uses

"gurplus” Ingtead of "excess.”

Respectfully submitted,

Stan G, Ulrich
Staff Counsel
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Staff Draft

SPENDTHRIFT AND OTHER PROTECTIVE TRUSTS

Background

Existing California statutory law contains an incomplete and
confusing statement of the California law relating to spendthrift and
other protective trusts.

Civil Code Section 867, Civil Code Section B67 permits a settlor

to impose a disahling restraint on the wvoluntary transfer of the
beneficiary's Interest in a trust for the receipt of the rents and
profits of real property or for the payment of an annuity out of such
rents and profits.l However, the section is an Incomplete statement
of the Californla law. Both before and after the enactment of Section
867, the California courts have upheld the validity of a disabling
restraint on voluntary and Inveluntary transfer of income from any
trust, not just one to receive rents and profits of real property.

Civil Code Section 859, Civil Code Section 859 permits a

creditor to reach the "surplus” of the rents and profits of trust
property beyond the amount that may be necessary for the education and

support of the beneficiary where the trust has no valid direction for

1. ¢ivil Code Section 867 provides:

867. The beneficiary of a trust for the receipt of the rents and
profits of real property, or for the payment of an annuity out of such
rents and profits, may be restrained from disposing of his interest in
such trust, during his 1ife or for a term of years, by the Instrument
creating the trust.

2. see Seymour v. McAvoy, 121 Cal. 438, 442, 53 P. 946 (1898)
(concerning validity of spendthrift trust created in 1869 and thus not
subject to the Civil Code provisions enacted in 1872); Canfield v.
Securlty First Nat'l Bank of los Angeles, 8 Cal. App.2d 277, 283-88,
48 P.2d 133 (1935) (Civil Code § 859 interpreted to apply to both real
and personal property); Canfield v. Security-First Nat'l Bank of Los
Angeles, 13 Cal.2d 1, 13-17, 87 P.2d 830 (Civil Code §§ 859 and 867
read together to apply to trusts of personal property). Section 859
was amended in 1935 to refer alsc to personal property trusts. See
1935 Cal, Stat. ch, 408, § 1, See alsc Note, 40 Calif, L. Rev, 441,
444 n. 18 (1952) (nmoting that trusts of personal property have been
successfully restrained and recommending amendment of Civil Code § 867
to conform to § 859).
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accumulation.3 Section 859 also is an incomplete statement of
Californla law.4
Code of Civil Procedure Section 709.010, Code of Civil Procedure

Section 709.0105 permits a judgment creditor to reach a portiomn of

3. Civil Code Section 859 provides:

859, Where a trust is created to receive the rents and profits
of real or personal property, and no valid direction for accumulation
ig given, the surplus of such rents and profits, beyond the sum that
may be necessary for the education and support of the persom for whose
benefit the trust is created, may be applied to the satisfaction of a
money judgment against the person as provided in Section 709,010 of
the Code of Civil Procedure,

4. See the discussion {in note 2 supra, See also Evans,
Observations on the State, Etc., of the California Laws of Uses and
Trusts, 28 S. Cal, L. Rev, 111, 112-14 (1955},

3. (Code of Civil Procedure Section 709,010 provides:

709.010. (a) As used in this section, "trust" has the meaning
provided iIn Section 1138 of the Probate Code but includes a trust
subject to court supervision under Article 1 (commencing with Section
1120) of Chapter 19 of Division 3 of the Probate Code.

(b) The judgment debtor's interest as a beneficiary of a trust is
subject to enforcement of a money judgment only upon petition under
this section by a judgment creditor to a court prescribed in Chapter
19 (commencing with Section 1120} of Division 3 of the Probate Code
(administration of trusts). The judgment debtor's interest in the
trust may be applied to the satisfaction of the money Judgment by such
means as the court, 1iIn its discretion, determines are proper,
including but not limited to dimposition of a lien on or sale of the
judpment debtor's interest, collection of trust income, and
liquidation and transfer of trust assets by the trustee,

(c)} Upon petition of the judgment creditor under this section,
the court may make an order that the trustee withhold and pay to the
judgment creditor all or a portionm of the amount that otherwlse would
be paid periodically to the judgment debtor from the trust. Unless
the order otherwise provides, the order shall continue in effect until
the judgment of the judgment creditor iz satisfied or the order is
modified or terminated., In the case of periodic payments from a
spendthrift or support trust, the order may not require that the
trustee pay to the judgment creditor amy exempt portion of the amount
that otherwise would be paild periodically to the judgment debtor from
the trust; and, for this purpose, the exempt portion 1s the amount
that the court determines is substantially equivalent to the amount
that would be exempt om a like amount of earnings under Chapter 5
(commencing with Section 706,010} (Wage Garnlshment Law), including,
but not limited to, amounts determined wunder Sections 706.050,
706,051, and 706,052, Nothing im this subdivision limits the right of
the state or other public entity to recover for support provided to a



the periodic payments to a trust benefliciary, whether or not the trust
iz a spendthrift trust. After a court hearing, the court is
authorized to order the trustee to withhold an amount from each
periodic payment and to pay that amount to the judgment crediter to be
applied to the satisfaction of the judgment. The court's authoerity is
limited; the court may not order that more be withheld by the trustee
than could be withheld on a like amount of earnings pursuant to a wage

garnishment,

trust beneficiary or to recover for payments made for the support of a
trust beneficiary.

{d) Except to the extent that the court order otherwise
specifically provides, the provisions of any order entered under
subdivision (c) shall not become effective until 30 days after the
order has been served upon the trustee, except that the trustee may
waive all or anmy portion of the 30-day period. The trustee may file
with the court that made the order a petition requesting wmodification
or clarification of any of the provisions of the order.
Notwithstanding any contrary provision of law, the trustee is not
required toc pay any fee to the clerk of the court as a condition to
fillng a petition under this subdivision or any subsequent document in
connection with a petition. IXf any provision of the order is modified
or set asgide, the court, on wotion of the judgmwent creditor or
Jjudgment debtor, may set aside or modify other provisions of the
order. The trustee, the judgment creditor, and the judgment debtor
may present evidence or further evidence that 1s relevant to the
issues to be decided by the court at any hearing on the trustee’s
petition. The court shall take this evidence into account in
determining those issues. Nothing 1In this subdivision 1imits any
right of a trustee to petition a court under Chapter 19 (commencing
with Section 1120) of DPivision 3 of the Probate Code.

{e) Where the trust gives the trustee discretion over the payment
of either prinecipal or income of a trust, or both, nothing in this
section affects or limits that discretion or requires the exercise of
that discretion in any particular manner. The trustee has no duty to
oppose a petition wunder this section or to make any clalm for
exemption on behalf of the trust beneficlary. The trustes is not
liable for any action taken, or omitted to be takem, in compliance
with any court order made under this section.

(f)} Except as provided in subdivisions (e}, (d), and (e), nothing
in this section affects the law relating to enforcement of a money
judgment against the judgment debtor's interest in a spendthrift
trust, but surplus amounts from a spendthrift trust liable pursuant to
Section 859 of the Civil Code are subject to enforcement of a money
judgment under this section.



In the case of the ordinary creditor, Section 709.010 permits the
creditor to reach the portion of the payment that 1s In excess of the
amount that the beneficlary proves is necessary for support of the
beneficlary and the beneficiary's family supported in whole or im part
by the beneficiary, but in no event may more than 25 percent of the
payment be withheld and paid to the crediter.

If the Jjudgment is for delingquent child or spousal support,
Section 709.010 permits the creditor to reach the portion of the
payment which the court determines is equitable, taking into account
the needs of all persons the beneficlary is required to support, but
in making the division between the support creditor and the
beneficiary the court is subject to the restriction that not more than

one-half of the payment can be withheld for the support creditor.6

Recommendations

The Commlssion recommends enactment of a new statute governing
the validity of restricticns on veoluntary and involuntary transfers of
the benefliclary's interest in a trust. The proposed law is drawn from
the Restatement (Second) of Trusts7 and from a 1969 Wisconsin

statute.

6. Under speclal circumstances set out 1in a federal statute, the
court can award up to 65 percent of the payment to the support
creditor. Section 709.010 provides that the amount to be paid to the
benefliciary 1s not less than the amount the court determines to be
substantially equivalent to the amount that would be exempt on a like
amount of earnings under the wage garnishment law. This amcunt 1s not
less than the amount that is protected under federal law. Federal law
permits garnishment of 50 percent of the employee's earnings 1f the
enployee 1s supporting a spouse or dependent other than the person who
caused the garnishment and 60 percent If the ewmployee 1s mnot
supporting such additional persons; these percentages are increased to
55 percent and 65 percent, respectively, if the support payments are
more than 12 weeks delinquent. See 15 U.S.C. § 1673(b)(2) (19_ 3.

7. See Restatement (Second)} of Trusts §§ 152-157 (1957).

8. gee Wis. Stat. Ann. § 701.06 (West 19 ).



The Commission believes that the existing California law provides
inadequate protection to Dbeneficiaries of spendthrift and other
protective trusts from the claims of creditors and unnecessarily
interferes with the discretion commonly afforded trustees. In order
to remedy these defects, the proposed law contains the following
provisions:

(1) Restraints on voluntary and involuntary transfer. Subject to

several exceptions discussed infra, if the trust instrument provides
that the beneficiary's right to income or principal 1s net subject to
voluntary or involuntary transfer, the interest wmay not be transferred
by the beneficlary or subjected to the claims of creditors. The
provision protecting principal from woluntary or involuntary transfer
clarifies a doubtful aspect of California law.9

(2) Trusts for support. The proposed law makes clear that a

trust providing for the payment of Income or principal for the
education or support of the beneficiary is also entitled to protection
to the extent that the income or principal is necessary for the
designated purpose,

(3) Trust subject to discretion of trustee, The proposed law

protects the exercise of the trustee's discretion from control by
creditors, Thus, a creditor 1s precluded from seeking a court order
requiring the trustee to exercise discretion to pay 1ncome or
principal to or for the benefit of the beneficiary. However, once the
trustee has notice of a proceeding by a creditor under Code of Civil

Procedure Section 709,010, the trustee is llable for not paying to the

%, This rule is consistent with the result in several Califernia
cases. See Seymour V. McAvoy, 121 Cal. 438, 444, 53 P. 946 (1898)
(creditor could not reach contingent remainder); San Diego Trust &
Sav. Bank wv. Heustis, 121 Cal.App. 675, 683-84, 694-97, 10 P.2d4 158
(1932) (where husband was income and remainder beneficiary, estranged
wife could not reach trust funds for support); Coughran v. First
Nat'l Bank, 19 Cal. App.2d 152, 64 P.2d 1013 (1937) (in an action to
guiet title, attachment levied against beneficlary’'s contingent
fractional interest In trust property was held 1invalid). However,
there 1s no clear holding 1n the California cases as to the validity
of disabling restraints on the transfer of trust principal by a vested
remainder beneficiary.



creditor any amount that the trustee has determined to pay that 1is
also mnot protected by a wvalid restraint on transfer.lO This
limitation on the ability of creditors to compel the exercise of a
trustee's discretion does not 1imit the right of a beneficiary to
compel exercise of discretion.ll

{4) Invalidity of restraint where settlor is beneficlary. The

proposed law codifies the rule that a restraint on transfer of the
settlor's Interest as beneficiary is not valid.l2 The invalidity of
the restraint In this case does not affect the validity of the trust.
If the settlor creates a trust for the payment of education or
support, the proposed law makes c¢lear that a transferee or creditor
can reach the maximum amount that the trustee can pay to the settlor
under the terms of the trust.13

{(5) Claims for child or spousal support. The proposed law

continues the favored status of support creditors with certain
important modifications. A claimant for delinquent child or spousal
support can reach the beneficiary’s interest in the trust to the
extent that the court determines is eguitable and reasonable under the
circumstances out of Income or principal that the beneficiary can

compel the trustee to pay or that the trustee determines to pay in the

10.  This provision of the proposed law 1is drawn from Section 155 of
the Restatement (Second) of Trusts (1957}, but under the proposed law,
the rule applies whether or not the trustee's discretion is subject to
a standard, whereas the discretion must be uncontrolled under the
Restatement rule.

11. gee See Estate of Ferrall, 41 Cal.2d 166, 258 P.2d 1009 (1953)
{whether fraud, bad faith, or an abuse of discretion has been
committed by trustees iIn refusing to wake payments for the support of
the beneflciary of a discretiomary trust 1s subject to review by the
court); Estate of Miller, 230 Cal. App.2d 888, 41 Cal. Rptr. 410
{1964} (court required trustee to make payments to beneficiary).

12. See, e.g., Nelson v, California Trust Co., 33 Cal.2d 501, 202
P.2d 1021 (1949).

13. This amount ma not exceed the amount of the settlor's
34

proportionate contribution to the trust. In a case 1invaolving

community property, this rule protects the interest of the spouse.



exercise of discretion. The court may alse make an order for the
payment of amounts as they become due in the future, This rule
favoring support creditors applies notwithstanding any restraint on
transfer In the trust Instrument, but the proposed law permits the
trust instrument to preclude enforcement of a judgment for the support
of a spouse or former spouse by an express provisiom.

{6) Liability of trust for public support. The proposed law

codifies the principle that the beneficiary's interest im a trust may
be reached by a public entity to satisfy a statutory right of
reimbursement for public support provided to the beneficiaryl4 or
the spouse or minor <chlld of the heneficiary.15 Claims for
reimbursement may arise when a person 3is supported in a public
:lnstitution16 or is the recipient of welfare outside an
:lnst_’tt!.n:iu:»n.l:‘r With one Iwportant exception, as a matter of public
policy, c¢laims for reimbursement by the public are glven the same
status as claiws for child support and can be enforced notwithstanding
a restraint on transfer or other provigion in the trust Instrument.
Similarly, where the beneficiary is the settlor or the spouse or minor
child of the settlor, the right of reinmbursement extends to
discretionary payments even if the beneficlary does not have the right

to compel payment. However, in any of these situations the court has

14. gee Estate of Lackmann, 156 Cal, App.2d 674, 678-83, 320 P.2d
186 (1958); see also Restatement (Second) of Trusts § 157(d) (1957).

15. The rule concerning reimbursement for support of beneficlary's
spouse or minor child iIs generally consistent with California cases.
See Estate of Hinckley, 195 Cal. App.2d 164, 15 Cal. Rptr. 570 (1961)
{discretionary trust created by sister of beneficiary to pay for
emergencies not required to pay full amount of cost of state care);
Estate of Johnson, 198 Cal. App.2d 503, 17 Cal. Rptr. 90% (1961)
(discretionary trust created by sister of beneficiary not required to
pay amount over basic standard set in trust). Note, however, that the
proposed law permits reimbursement in the amount the trustee can pay
to or for the benefit of the beneficiary that the court determines is
equitable and reasonable.

16. See, e.g., Welf. & Inst., Code § 903 (l1iability of parents for
support of minor under order of juvenile court)}.

17. See, e.g., Welf. & Inst. Code § 17403 (liability for support of
indigent from public funds).



discretion to determine the amount that is equitable and reasonable
under the clrcumstances; the proposed law does not automatically make
the entire interest liable to claims of reimbursement,

In order to encourage settlors to provide for the care of
disabled persons, the proposed law does not permit reimbursement of a
public agency from the interest of a beneficlary who has a disability
that substantially impairs the person's ability to provide for his or
her own care or custody where the disability is a substantial
handicap.l8 Without some statutory authority, the status of such
trusts 1s not clear and parents of a disabled child are faced with the
wrenching problem of trying to make sure that their child is provided
for after they die.l9 Without this protection, there is a danger
that the entire trust may be consumed by a public entity seeking
reimbursement with no Improvement In the condition of the
beneficiary, In this atmosphere, fewer and fewer parents would
establish guch trusts for their disabled children.zﬂ

(7) Liability of income In excess of amount for education and

support, The proposed law continues In more modern language the
principle of Civil Code Section 859 that permits creditors to reach
the amount of income in excess of the amount necessary for the
education and support of the beneficiary to which the beneficiary is
entitled, notwithstanding a contrary provision in the trust
instrument, As under existing law, this rule does not apply 1f there
is a valid provislon in the trust for accumulation of income.

(8) Repeal of wage garnishment exemption as applied to trusts.

The Commission recommends the repeal of the part of Code of Civil

Procedure Section 709,010 that permits a creditor to reach

18. This provision 1s drawn from Wisconsin law. See Wis, Stat.
Ann. § 701.06{5)-(5m) (West 19 ).

19. See Wall St. J., Aug. 16, 1985, at 19, col. 3.
20. gee Frolik, Discretionary Trusts for a Disabled Beneficilary: A

Solution or a Trap for the Unwary, 46 U, Pitt, L. Rev, 335, 342-44,,
366-70 (1985).




approximately the same amount of a periodic payment from a trust as
could be rTeached on a 1like amount of earnings under the wage
garnishment law., Although the wapge garnishment provisions are widely
used with little difficulty In collecting judgments, the Commission
has been informed that the provision permitting a creditor to reach
approximately the same amount of a periodic payment from a trust has
caused difficulty and confusion in the probate courts.zl There is
also uncertainty concerning the meaning of "“periodic payments" upon
which turns the wage garnishment exemptlion of Section 709.010.22
The Commission also is Informed that creditors not Infrequently file a
petition in the probate court t¢ reach a portion of the periodic
payments from the trust and, because the trust beneficlary seldom
appears to oppose the proceeding, the creditor obtains an order that
takes so much of the perlodic payments that the beneficlary is left

without sufficient resources to obtain the necessaries of life.23

21. Remarks of Amnn E. Stodden, Law ERevision Commissioner and
Probate Court Commissioner, Los Angeles. Probate courts and the
lawyers that practice in those courts apparently are not familiar with
the wage garnishment procedures.

22. See Letter from Charles A. Collier, Jr., on hehalf of Executive
Committee, Estate Planning, Trust and Probate Law Section, State Bar
of California, to John H. DeMoully (June 18, 1985); Letter from
Valerie J. Merritt to Stan Ulrich (May 22, 1985),

23. Remarks of Ann E. Stodden, Law Revision Commissioner and
Probate Court Commissioner, Los Angeles,
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CHAPTER 2, RESTRICTIONS ON VOLUNTARY AND INVOLUNTARY TRANSFERS

§ 15300, Restraint on transfer of income

15300. Except as provided in Sections 15304 to 15307, inclusive,

if the trust instrument provides that the beneficiary's interest in
income 1s not subject to voluntary or involuntary transfer, the
beneficlary's interest in dincome wunder the trust may mnot bhe
transferred and is not subject to enforcement of a money judgment
until paid to the beneficlary.

Comment. Section 15300 continues the power of a settlor to
restrain transfer of the beneficlary's dinterest in income that was
provided in former Civil Code Section 867. The reference in former
Civil Code Section 867 to restraints during the 1ife of the
beneficiary or for a term of years is not continued because it is
unnecessary. The settlor 1s free to impose a restraint for a term of
yvears under Secticn 15300,

For qualifications of the protection provided by Section 15300,
see Sectlions 15304 (settlor as bemeficiary), 15305 (claim for child or
spousal support), 15306 {(claim for reimbursement of public support),
15307 {(amount of income in excess of amount needed for education and
support subject to creditors' claims). Once the income is paid to the
beneficiary, it is subject to claims of creditors. Kelly v. Kelly,
11 Cal.2d 356, 362~65, 79 P.2d 1059 (1938).

§ 15301. Restraint on transfer of principal
15301. (a) Except as provided iIn subdivision (b) and in
Sections 15304 to 15307, inclusive, if the trust instrument provides

that the beneficiary's Interest In principal 1s not subject to
voluntary or Involuntary transfer, the beneficiary's dInterest in
principal under the trust may not be transferred and Is mot subject to
enforcement of a money judgment until paid to the beneficiary.

(b) At the termination of the beneficlary's Interest in the
trust, after the last of the beneficiary's interest in principal has
become due or payable to the beneficlary, a judgwent creditor may file
a petition under Section 709.010 of the Code of Civil Procedure for an
order directing the trustee to satilsfy the money judgment out of the
the beneficiary's interest in principal. The court in its disecretion
may issue an order directing the trustee to satisfy all or part of the

judgment out of the beneficiary's interest in principal.
Comment, Subdivision (a) of Section 15301 makes clear that a
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restraint on voluntary or involuntary transfer of principal is wvalid.
This rule 1s consistent with the result in several California cases.
See Seymour v. McAvoy, 121 Cal. 438, 444, 53 P. 946 (1898) (creditor
could not reach contingent remainder); San Diego Trust & Sav. Bank v,
Heustis, 121 Cal,App. 675, 683-84, 694-97, 10 P.2d 158 (1932) (where
husband was income and remainder heneficiary, estranged wife could not
reach trust funds for support); Coughran v. First Nat'l Bank, 19 Cal.
App.2d 152, 64 P,2d 1013 (1937) (in an action to quiet title,
attachment levied against beneficlary's contingent fractional interest
in trust property was held invalid). There was no clear holding under
former California law as to the validity of disabling restraints on
transfer of trust principal by a vested remainder beneficiary.

Subdivision (b) permits a creditor to reach principal that is due
or payable to the beneficiary at the conclusion of the heneficilary's
interest In the trust, notwithstanding a spendthrift provision in the
trust. Under former California law, there was no decision determining
whether a judgment creditor could reach principal held by the trustee
that was due or payable where the beneficiary's interest was subject
to a restraint on transfer.

For qualifications of the protection provided by Section 15301,
see Sections 15304 (settlor as beneficiary), 15305 (claim for child or
spousal support), 15306 (claim for reimbursement of public support),
15307 (amount of income in excess of amount needed for education and
support subject to creditors' claims). Where trust principal that was
subject to a restraint on transfer has been paid to the beneficiary,
it is subject to the claims against the beneficiary. See Kelly wv.
Kelly, 11 Cal.2d 356, 362-65, 79 P.2d 1059 (1938},

§ 15302. Trust for support
15302, Except as provided in Sections 15304 to 15307, inclusive,

if the trust instrument provides that the trustee shall pay income or
principal or both for the education or support of the beneficilary, the
beneficiary's Interest in income or principal or both under the trust,
to the extent the Income or principal or both is necessary for the
education or support of the beneficiary, way not be transferred and is
not subject to the enforcement of a woney judgment until paid to the
beneficiary.

Comment. Section 15302 is the same in substance as Section 154
of the Restatement (Second) of Trusts (1957), but is drafted to make
clear that the protection applies to the extent that a trust provides
for the education or support of the beneficiary and not only where the
trust provides soclely for the payment of an amount for education or
support. Section 15302 is consistent with prior California law. See
former Civil Code § 859; Seymour v. McAvoy, 121 Cal. 438, 442-44, 53
P. 946 (1898).

For qualifications of the protection provided by Section 15302,
see Sections 15304 (settlor as beneficiary), 15305 (claim for child or
spousal support), 15306 (claim for reimbursement of public support),
15307 (amount of income in excess of amount needed for education and
support subject to creditors' claims).
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§ 15303, Transferee or creditor cannot compel trustee to exercise
discretion; liability of trustee for payment to or for beneficiary

15303. (a) If the trust instrument provides that the trustee
shall pay to or for the benefit of a beneficiary so much of the income
or principal or both as the trustee In the trustee's discretion sees
fit to pay, a tranferee or creditor of the beneficiary way not compel
the trustee to pay any amount that may be pald only In the exerclse of
the trustee's discretiom.

{b} If the trustee has knowledge of the transfer of the
beneficiary's interest or has been served with process in a proceeding
under Section 709,010 of the Code of Civil Procedure by a judgment
creditor seeking to reach the beneficlary's interest, and the trustee
pays to or for the benefit of the beneficiary any part of the income
or principal that may be pald only in the exercise of the trustee's
discretion, the trustee is liahle to the transferee or crediter to the
extent that the payment to or for the benefit of the beneficiary
impairs the right of the transferee or creditor. This subdivision
does not apply if the beneficiary's interest in the trust is subject
to a restraint on transfer that is valid under Section 15300 or 15301.

{c} This section applies regardless of whether the trust
Instrument provides a standard for the exetrcise of the trustee's
discretion.

{(d) Nothing in this section limits any right the beneficiary may
have te compel the trustee to pay to or for the benefit of the
beneficiary all or part of the income or principal.

Comment. Subdivisions (a) and (b) of Sectionmn 15303 are drawn
from Section 155 of the Restatement {(Second) of Trusts (1957), and
provide that a judgment creditor cannot compel the trustee of a
discretionary trust to pay any part of the discretionary trust income
or principal, although a judgment creditor may be able to reach any
payment the trustee does decide to make. Subdivisions (a) and (b) are
consistent with prior California law. See Canfield v. Security-First
Nat'l Bank, 13 Cal.2d 1, 30-31, 87 P.2d 830 (1939) {(citing Restatement
of Trusts § 155); Alvis v. Bank of America, 95 Cal. App.2d 118, 124,
212 P.2d 608 (1949},

Unlike Section 155 of the Restatement, Section 15303 applies
whether or not the trustee's discretion Is subject to a standard, See
Section 15303(c). The Restatement provision applies only where the
trustee has Tuncontrolled discretion.” Accordingly, under Section
15303, even though the beneficiary of the trust could compel the
trustee to make payment pursuant to the standard set out In the trust
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instrument, the transferee or c¢reditor has no similar right to compel
the payment,

Subdivision (d) of Section 15303 makes clear that the section
does not affect or limit any right the beneficiary {(as distinguished
from a transferee or creditor of the beneficiary)} may have to compel
payment. See Estate of Ferrall, 41 Cal.2d 166, 258 P.2d 1009 (1953)
{whether fraud, bad faith, or an abuse of discretion has been
committed by trustees in refusing to make payments fer the support of
the beneficilary of a discretiomary trust 1s subject to review by the
court}. See also Estate of Miller, 230 Cal. App.2d 888, 41 Cal. Rptr.
410 (1964) (court regquired trustee to make payments to beneficiary).

§ 15304. Where settlor is a beneficiary

15304. (a) If the settlor is a beneficliary of a trust created by
the settlor and the settlor's interest is subject to a provision
restraining the voluntary or Inveluntary transfer of the settlor's
interest, the restraint is invalid against transferees or creditors of
the sgettlor. The invalidity of the restraint on transfer does not
affect the validity of the trust.

(b) If the settlor is the beneficiary of a trust created by the
settlor and the trust instrument provides that the trustee shall pay
income or principal or both for the education or support of the
beneficiary or gives the trustee discretion to determine the amount of
income or principal or both to be paid to or for the benefit of the
settlor, a transferee or creditor of the settlor may reach the maximum
amount that the trustee could pay to or for the benefit of the settlor
under the trust instrument, not exceeding the amount of the settlor's
proportionate contribution to the trust.

Comment. The first sentence of subdivision (a) of Section 15304
is the same in substance as Section 156(1) of the Restatement (Second)
of Trusts (1957). See the comments to Restatement § 156. Subdivision
{a) codifies the case-law rule applicable under former law, See,
e.g., Nelson v. Californla Trust Co., 33 Cal,2d 501, 202 P.2d4 1021
{1949). This section does not affeet the protection of certain
pension trusts by Code of Civil Procedure Section 704.115. See
Section B2 ("trusts"™ defined to exclude trusts for the primary purpose
of paying pensions).

Subdivigion (b} is drawn from Section 156(2) of the Restatement
{Second) of Trusts (1957). The limitation on the amount that may be
reached by transferees and creditors to the proportionate amount of
the settlor's contribution is drawn from Wisconsin law. See Wis.
Stat. Ann. § 701.06(6) (West 19 ); see also the comments to
Restatement § 156.

4 person who furnishes the consideration for the creation of a
trust is the settlor. McColgan v. Walter Magee, Inc., 172 Cal, 182,
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155 P. 995 (1916) (beneficlary transferred assets into trust although
certain other persons could have prevented transfer by refusal to
consent); Parscal v. Parscal, 148 Cal. App.3d 1089, 1104, 196 Cal.
Rptr. 462 (1957} {(child support enforceable against beneficiary's
interest 1In trust created by Tbeneficiary's eamployers under a
collective bargaining agreement with benefit credits according to the
amount contributed by employers to employee's account).

15305. Claims for child or spousal support

15305. {(a) As used in this section, "support judgment” means a
money Jjudgment for support of the trust beneficlary's spouse or former
spouse or minor child.

(b) Subject to subdivision (d), if the beneficiary has the right
under the trust to compel the trustee to pay income or principal or
both te or for the benefit of the beneficiary, the court may, to the
extent that the court determines it is equitable and reasonable under
the circumstances of the particular case, order the trustee to satisfy
all or part of the support judgment out of all or part of such
payments as they become due, presently or in the future.

{c) Subject to subdivision (d), whether or not the beneficiary
has the right under the trust to compel the trustee to pay income or
principal or both to or for the benefit of the beneficlary, the court
may, to the extent that the court determines it iIs equitable and
reasonable under the circumstances of the particular case, order the
trustee to satisfy all or part of the support judgment out of all or
part of future payments that the trustee, pursuant to the exzercise of
the trustee's discretion, determines to make to or for the benefit of
the beneficiary.

(d) In the case of a judgment for the support of a minor child,
this section applies notwithstanding any provision in the trust
instrument. In the case of a judgment for support of a spouse or
former spouse, thls section applies unless the trust Instrument
expressly provides otherwise.

Comment. Section 15305 is drawn in part from a provision of
Wisconsin law relating to enforcement of child support. See Wis.
Stat. Ann. § 701.06(4) (West 19 )., Section 15305 reflects the same
public policy as Section 157(a) of the Restatement (Second) of Trusts
(1957), except that subdivision (d) permits the trust imstrument to
exempt the trust from enforcement of spousal support. To obtain
relief under Section 15305, the judgment creditor under the support



Judgment wust file a petition with the probate court under Section
709,010 of the Code of Civil Procedure., 5See Code Civ., Proc. § 709.010
(b).

Although a trust is a spendthrift trust or a trust for support,
the interest of the beneficiary canm be reached in satisfaction of a
money judgment against the beneficiary for child or spousal support.
In some cases a spendthrift eclause may be construed as not intended to
exclude the beneficiary's dependents. Even if the clause is construed
as applicable to claims of the dependents for support, it is against
public policy to give full effect to the provision. This policy is
subject to exception only In the case of spousal support if the trust
instrument expregsly provides that the spendthrift provision applies
to spousal support; a provision in the trust is not effective to
exempt the trust from enforcement of a judgment for support of a minor
child. See subdivision (b). As a general rule, the beneficiary
should not be permitted to have the enjoyment of the interest under
the trust while neglecting to support his or her dependents. It is a
matter for the exercise of discretion by the court as to how much of
the amount payable to the beneficiary under the trust should be
applied for such support and how much the beneficiary should receive.
Even though the beneficiary's spouse has obtaiped an order directing
the beneficlary to pay a specified amount for support, the spouse
cannot compel the trustee to pay the full amount ordered unless the
court determines that It 4s equitable and reasonable under the
circumetances of the particular case to compel the trustee to make the
payment. The result is much the same as though the trust were created
not soclely for the benefit of the benefieclary, but also for the
benefit of the beneficiary's dependents. Cf. Estate of Johnston, 252
Cal. App.2d 923, 927-30, 60 Cal. Rptr. 852 (1967) (discussion of
public policy in light of former Civil Code § 859},

Section 15305 changes prior California law. Code of Civil
Procedure Section 709,010 formerly included a provision giving the
court discretion to divide pericdic payments to a beneficiary from a
trust (including a spendthrift trust) between the beneficiary and the
person ot persons entitled to child or spousal support from the
beneficiary, and the amount that could be applied to child or spousal
support was limited to the amount that could have been applied to
child or spousal support on a like amount of earnings. This provision
was removed by amendment from Section 709.010, leaving Section 15305
to govern thils situation. Apart from the provision in Code of Civil
Procedure Section 709.010, child or spousal support was not a
preferred clalm under former law against the Interest of a trust
beneficlary, and the support claimant was treated the same as any
other creditor. See, e.g., Estate of Lawrence, 267 Cal., App.24 77,
82-83, 72 Cal. Rptr. 851 (1968) (former wife}; Canfield v. Security
First Nat'l Bank, 8 Cal. App.2d. 277, 288-89, 48 P.2d 133 (1935)
(former wife); San Diego Trust & Sav. Bank v. Heustis, 121 Cal. App.2d
675, 683-94, 10 P.2d 158 (1932) (estranged wife); Estate of Johnston,
252 Cal. App.2d 923, 928~29, 60 Cal. Rptr. 852 (1967) (minor child);
but see Parscal v. Parscal, 148 Cal. App.3d 1098, 1104-05, 196 Cal.
Rptr. 462 (1983) (child support enforceable against beneficiary's
interest 1In trust created by Tbeneficiary's employers under a
collective bargaining agreement where employer's contributions based



on employee's hours of work). Cf. Estate of Lackmann, 156 Cal. App.2d
674, 678-83, 320 P.2d 186 (1958) (state dnstitution in which
beneficlary of a spendthrift trust was an Inmate permitted to reach
the beneflciary's interest).

§ 15306. Liability for public support
15306. {a) VNotwithstanding any provision in the trust

instrument, if a statute of this state makes the beneficiary liable
for reimbursement of thies state or a local public entity in this state
for public support furnished to the beneficlary or te the
beneficiary's spouse or minor child, upon petition to the court under
Section 709.010 of the Code of Civil Procedure by the appropriate
state or local public entity or public official, to the extent the
court determines it Is equitable and reasonable wunder the
circumstances of the particular case:

(1) If the beneficiary has the right under the trust to compel
the trustee to pay income or primcipal or both to or for the benefit
of the beneficiary, the court may order the trustee to satisfy all or
part of the liability out of all or part of such payments as they
become due, presently or in the future.

(2) Whether or not the beneficiary has the right under the trust
to compel the trustee to pay income or principal or both to or for the
benefit of the beneficiary, the court may order the trustee to satisfy
all or part of the liability out of all or part of the future payments
that the trustee, pursuant to the exercise of the trustee's
discretion, determines to make to or for the henefit of the
beneficiary.

(3) If the beneficiary is a settlor or the spouse or minor child
of the settlor and the beneficiary does not have the right under the
trust to compel the trustee to pay Income or principal or both to or
for the benefit of the beneficiary, to the extent that the trustee has
the right to make payments of income or principal or both to or for
the beneficlary pursuant to the exercise of the trustee's discretion,
the court may order the trustee to satisfy all or part of the
11ability without regard to whether the trustee has then exercised or

may thereafter exercise the discretion in favor of the beneficiary.



(b) Subdivision (a) does not apply to any trust that is
established for the benefit of an individual who has a disability that
substantially impalrs the individual's ability to provide for his or
her own care or custody and constitutes a substantial handicap.

Comment. Section 15306 is drawn from Wisconsin law. See Wis.
Stat., Ann. § 701,06(5)-(5m) (West 19 ). Subdivision (a) of Section
15306 is generally consistent with prior California law which
permitted a state Institution In which the beneficiary of a
spendthrift trust was an inmate to reach the beneficiary's interest.
See Estate of ILackmann, 156 Cal. App.2d 674, 678-83, 320 P.2d 186
(1958) (citing Restatement of Trusts § 157). This section applies to
reimbursement for public support provided in the form of welfare
furnished to an individual who is not in an institution as well as aid
furnished while the individual is a resldent of a state institutioem.
See, e.g., Welf. & Imst. Code §§ 903 (liability for support of minor
under order of juvenile court}, 17403 (liability for support of
indigent from public funds). However, subdivision (a) of Section
15306 makes clear that the state or local agency has the right to
reach the beneficiary's interest for reimbursement of support provided
to the spouse or minor child of the beneficiary and subdivision (b)
limits the right of the state or a loeal agency to reach the
beneficiary's interest 1n welfare cases where the trust was
established to provide for the care of a disabled beneficiary who is
unable to provide for his or her own care or custody. This limitation
is Intended teo encourage potential settlors to provide In a trust for
the care or support of a disabled person without the risk that the
benefits of the trust will be taken to reimburse a public agency for a
minimal level of support provided by the public agency.

§ 15307, Income in excess of amount for education and support subject
to creditors' claims

15307. If a trust instrument does not contain a valid direction
for aceumulation of income, any Income In excess of the amount that is
or will be necessary for the education and support of the beneficiary,
and to which the beneficiary iz entitled, way be applied to the
satisfaction of a money judgment against the beneficiary.

Comment. Section 15307 restates Civil Code Section 859 without
substantive change. While Sections 15305 and 15306 permit only
certain preferred creditors to reach the beneficiary's interest in the
trust, Section 15307 permits an ordinary creditor to reach income
under limited c¢ircumstances. To obtain relief under Section 15307,
the judgment creditor must file a petition under Section 709.010 of
the Code of Civil Procedure. See Code Civ. Proc. § 709.010(b).

A station-in-life test is used to determine the amount necessary
for education and support under this section. See Canfield .
Security-First Nat'l Bank, 13 Cal.2d 1, 21-24, 87 P.2d 830 (1939);
Magner v. Crocks, 139 Cal. 640, 642, 73 P. 585 (1903); Smith v. Smith,
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51 Cal. App.2d 29, 35-38, 124 P.2d 117 (1942); cf. Alvis v. Bank of
America, 95 Cal. App.2d 118, 122-24, 212 P.2d 608 (1949) (beneficiary
who had disappeared).

The California Supreme Court has rejected the more extreme New
York cases, but has continued to embrace the station—-in-life test
which considers factors such as the social background of the
beneficiary. See, e.g., Canfield v. Security-First Nat'l Bank, 13
Cal.2d 1, 24-28, 87 P.2d 830 (1939). If the trustee has discretion to
determine the disposition of the trust income, the trustee may be able
to defeat the creditor's attempt to reach the excess Income under this
section by reducing the amount to be paid to the beneficlary to the
amount determined by the court to be necessary for the support and
education of the beneficiary. See Estate of Canfield, 80 Cal., App.2d
443, 450-52, 181 P.2d 732 (1947); E. Griswold, Spendthrift Trusts
§ 428 (2d ed. 1947).

Other provisions may permit a crediter of the beneficiary to
satisfy all or part of the creditor's claim out of all or part of the
payments of the income or prinecipal as they fall due, presently or in
the future. See Sections 15305 (child or spousal support), 15306
(public support); see also Section 15304 (settlor as beneficiary).

§ 15308. Subsequent modification of court's order
15308. Any order entered by a court under Section 15305, 15306,

or 15307 1s subject to modification wupon petition of an Interested
person filed in the court where the order was made.

Comment. Section 15308 is drawn from Wisconsin law. See Wis.
Stat. Aon. § 701.06(7) (West 19 _}. See also Section 48 ("interested
person” defined).

§ 15309, Disclaimer not a transfer

15309, A disclaimer or renunciatlon by a beneficiary of all or
part of his or her interest under a trust shall not be considered a
transfer under Section 15300 or 15301.

Comment. Section 15309 is drawn from Wisconsin law. See Wis.
Stat. Ann. § 701.06(3)} (West 19 ).



CONFORMING REVISIONS AND REPEALS

Civil Code § 859 (repealed). Surplus of rents and profits subject to
satisfaction of money judgment

SEC. . Section 8392 of the Civil Code is repealed.
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Comment. The substance of former Section 859 1s restated in

Probate Code Section 15307.

Civil Code § 867 (repealed). Restraint on disposal of interest in
trust

SEC. _ . Section 867 of the Civil Code is repealed.
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Comment., The substance of former Section 867 is restated in
Probate Code Section 15300, See Prob. Code § 15300 and the Comment
thereto.

Code Civ. Proc. § 695,030 {(technical amendment). Property subject to
enforcement of monmey judgment

SEC. . Section 695.030 of the Code of Civil Procedure isg
amended to read:

695.020. (a) Except as otherwise provided by statute, property
of the judgment debtor that is not assignable or transferable is not
subject to enforcement of a money judgment.

(b} The fellowing property is subject to enforcement of a money
judgment:

(1) An interest in a 4pEéddfWFIF{ trust, to the extent provided
by law,
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(2} A cause of action for momey or property that is the subject
of a pending actlion or speclial proceeding.

Comment. Section 695,030 is amended to delete “spendthrift" from
subdivision (b){(1) in recognition that trusts other than “spendthrift"
trusts may be not assignable or transferable. See e.g., Prob. Code
§ 15303 (trust for support).

Code of Civil Procedure § 709.010 (technical amendment). Enforcement
of money judgment against benmeficiary's Interest in trust

SEC. . Section 709.010 of the Code of Civil Procedure is
amended to read!:

709.010. (a) As used in this section, "trust” has the meaning
provided in Section X138 82 of the Probate Code FBdf//YudVidet//d
FAdAY [ IAbY5ebAY / 18/ b [ hpé £ i di b / Lbbibd! /Y 1dYd / 1/ [{dchdusfl/of il /¥ £
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(b) The judgment debtor's Interest as a bepeficiary of a trust is
subject to enforcement of a money judgment only upon petition under
this section by a judgment creditor to a court having jurisdiction
over administration of the trust as prescribed in CH4pfé#¢/1¥ Part 5
(commencing with Section IXIZ# 16500) of Division 3 9 of the
Probate Code fAddidiffLtdridn//bk//kbbEkEY. The judgment debtor's

interest in the trust may be applied to the satisfaction of the money

judgment by such means as the court, in Its discretion, determines are
proper, including but not limited to imposition of a lien on or sale
of the judgment debtor's interest, collectlon of trust Income, and
liquidation and transfer of trust assets by the trustee,
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Ve 1édd/ /WU / lofdle | ANRIAAKES | pEOLAABELS | ERE] [dddd /| M | RbDEARGES / Ed
ERLELL ] MhAIY 1 ERE F oot/ /68 1 b | fdd gl ¥ / folielfifilold /141 ilatARA/tY / 61
ERE/ [ otdét/ /147 Ibedit1éd/ /8] /EetBIRALEAL/ /XA 1 EVé/ [ Edde/ [ bL] 7 pédLddié
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(c) Nothing in this section affects the I&vW//WdYdvWugd//Lé
éiféréédénf limitations on the enforcement of a money judgment

against the judgment debtor's interest in a EpéddfWf{#£ trust under
Chapter 2 (commencing with Section 15300) of Part 1 of Division 9 of

the Prohbate Code, and the provisions of this section are subject to
the limitations of that chapter{// b/ / /St //dddddid//Ekbd/f /4
EPERALRELL ] Ahishd [ TLABY é/ ifsfasiuaiott! / ¥4/ Rekfiloy 18897 1! [ EVé/ KHAANY / Lédé
AP/ ERBAEEY / Ed /) ehtdi bRt/ bF /A1 hdhe S/ phdgdéit [hndéd /NTE/ EbdETéA,

Comment. Subdivision (a) of Section 709,010 d1s amended to
replace the reference to Section 1138 of the Probate Code with a
reference to Section 82 of the Probate Code {(defining “"trust” for the
purposes of the Probate Code).

Subdivision (1) of Section 709,010 is amended to replace the
reference to Chapter 19 of Divislon 3 of the Probate Code with a
reference to Part 5 of Division 9 of the Probate Code. The change is
nonsubstantive,

Former subdivisions (c), (d), (e), and (f) are deleted. The
deleted subdivisions permitted the court to order that amounts be
withheld by the trustee from periodic payments from a trust, whether
or not a spendthrift or support trust, using the same standard that
applies when earnings of a judgment debtor are subject te an earnings
withholding order ({(wage garnishment). The deleted subdivisions are
superseded by the new provislons of the Probate Code governing the
rights of transferees and creditors of the beneficiary of a trust to
reach the beneficiary's Interest In the trust. See Prob. Code
§§ 15300-15309 and the Comments thereto.

New subdivision (c) is phrased to make it consistent with the unew
provisions added to the Probate Code. See Prob. Code §§ 15300-15309,

_13_



