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Memorandum B5-52

Subject: Study F-602 - Division Upon Dissolution of Marriage of
Property Held in Joint Tenancy Form (Retroactive
Application of Statute)

The Commission has traditionally assumed the role of monitoring
the application of legislation enacted upon its recommendation, and
correcting any defects or problems discovered in the legislationm.

Legislation enacted upon Commission recommendation that took
effect January 1, 1984, provides that at dissolution of marriage prop-
erty acquired by the spouses during the marriage in joint tenancy form
is presumed to be community property absent a written agreement to the
contrary, In the division of the property, separate property contribu-
tions to its acquisition must first be reimbursed before the community
share is divided. The legislation by its terms applies to cases not yet
final on January 1, 1984.

A recent Supreme Court case, In re Marriage of Buol (filed September
16, 1985), holds that the statute of frauds portion of this legislation
cannot constitutionally be applied to cases pending on the operative date
of the statute. A copy of the opinioﬁ is attached. The scope of the
opinion is not clear, however, and it casts doubt on whether any part of
the legislation can constitutionally be applied where there is an oral
agreement or understanding made before the operative date, regardless
whether a dissolution proceeding was pending on that date.

Assemblyman McAlister, author of the legislation recommended by
the Commission, wants to introduce legislation to minimize the impact
of the court decision and apply the legislation to the maximum extent
possible. He would like the Commission to recommend legislation to do
this or, if the Commission does not want to work on this, he would like

the staff to assist him.



Thig is a matter of some priority, since Mr. McAlister will
undoubtedly wish to introduce corrective legislation immediately, with
an urgency clause attached. Does the Commlssion wish to devote its

time to this problem?

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary



FAMILY LAW | |
Community Property Presumption
May Not Be Applied Retroactively
Cite as 85 Daily Journal D.A.R. 3199

Inre the Marriage of ESTHER
and ROBERTBUOL. , -

... ROBERTBUOL,
ESTHER BUOL,

Respondent.
SF.2a3 . -
California Supreme Court
- . Filed September 16, 1905

. May legislation requiring a writing to' prove, upon
dissolation of marriage, that property taken in joint tenancy -
form is the separate property of one Spouse constitutionally
be applied to cases pending before its effective date? We
conclude that it may oot. Applied retroactively, the statute
im_palrs vested property rights without due process of iaw.

.Esther and Robert Buol married in 1943 and separated
_m 1977. The Buols had three children together and Esﬂner
had one child from a previcas marriage.
~ BRobert worked as a laborer until 1970 when he was fired,
at least in part, due to alcoholism. He began receiving Social .
Securily total disability payments in 1973. Estber began

- working in 1954 as a bousekeeper, a habysitter and an atten-
dant to eiderly women. Since 1959 she has been employed 45 -
anursing attendant at a Jocal hospital. '

With Robert’s knowledge and mnsent, Estherputher
enruingsinaseparatebankaccmmt Esther used the
money to support the family, and in 1963, purchased a home
in San Raiael. Although title was taken in joint tenancy on - *
the advice of the realtor handling the sale, Esther made &il
mortgage, tax, insurance and maintenance payments out of
her =eparate account. Robert coniributed nothing. The
original purchase price was $17,500. The home is now valued
at approximately $167,500.

The sole issue at trial was the status ofthehomeas i
separate or community property. Esther lestified that she
purchased the home with her earnings which Robert had’
emphasized numerous times were hers to do with vwhat she
pleased. She also testified that she never would have gone fo
work without such an agreement because “that would be
more money for him to put into gambling and drinking.” I .
addiiion, she testified that he had always maintained that -
the house was hers and that be wanted no responsibiiity for
it, umtil after he moved put and started demanding thet she
seuitsomathecmndhaveashareofmeprwaeds

‘Esther’s testimony was corroborated by two of the
Bunis' children, Roy and Judith, Judith’s husband, and
Esther’s brother-in-law. Each remembered many converss-
tions with Robert, alone or in family gatherings, in which he
confirmed that the house ‘wvis Esther’s. Robert offered con-
flicting testimony, but conceded that be considered Esthet’s
earpings to he hers alone, that he borrowed from her occa-
siopally and that she made all the house payments nuto!her
separate aceount. - -



Finding that the parties had an enforceable oral agree-
mexnt (In re Marriage of Lucas (1950) 27 Cal.3d 808) that the
earnings and the home were Esther’s separate property, the
court entered judgment awarding the home to Esther.
Robert appealed, contending that there was insufficient
evidence to support the finding of an orat agreement.
While the appeal was pending, Civil Code section 4900.1%
was enacted.® Under that section the only means of rebut-
ting the presumption that pyoperty acyuired during mar-
riageinjn,imtenancylscommumtypropertymhypmﬂdin;;
Mdmnenfawntten agreement that the property is
mtepropaﬂy No writing exists in the instant case.
1 :
: Wemnstdeterminewhemersecuonm.lm:yheghm
retroactive effect without ofiending the state Constitution. It -
appears that the Legisiature intended section 4300.1 {0 apply
retroactively to cases such as the one at bench. Section 4 of
Assembly Bill No. 25 states, “This act applies to the follow-
Ing preceedings: {Para.) {a) proceedings commenced on or
after January 1, 1984. (Para.} {b) Proceedings commenced
before January 1, 1984, to the extent proceedings as to the
division of property are not yet final on January 1, 1984."
(Stats. 1983, ch. 342, sec. 4.) As the trial court's judgment -
awarding the $167,500 residence to Esther as her separate -
property was on appeal as of section 4800.1's January 1,
19684, effective date, the division of property was aot yet
final. (Code Civ. Proc., sec. 1049. See In re Marriage of
Brown (1976) 15 Cat.3d 838.) Presumably, therefore, section -
4300.1 wouid operate to defeat Esther’s separate property
interesl to the extent it js unprotected by section 4800.2°s for-
mula for rejmbursing separate property conotributions to
munityassets. Under section 45002, only $17,500 would
be credited as Esther’s separate property; the remaining
$150,000 would be aftributed to the community. - R
Legisiative intent, however, is only onemrequiduto
retroactive application of a statute. Having identified such
intent, it remains for us to determine whether retroactivity
is barred by constitutional constraints. We have long beld -
that the retrospective application of a statute may be un-
constitutional if it is an ex post faeto law, if 1i deprives a per-
son of a vested right withoul due process of law, or i it tm- -
pairs the obligation of a contract. (Rosefleld PackingCo. v.
Superior Court (1835) 4 Cal.2d 120, 122; San Bernardine .
County v. Indus. Acc. Com. (2933) 217 Cal. 618, 623. See Inre .
Marriage of Bouguet (1976) 1€ Cal.3d 583, 562; Mv
Willis (1978) 77 Cai.App.3d 358, 365.) . .
Retroactive applicaton of section 4800.1 mmid tperate '
mmnmaawpwm:mm )
process of law. (Cal. Const., art. I, sec. 7.) At the time of
. trial, Esther had a vested preperty interest in the residence
as her separate property. (Cf. Bouguet, supra, 16 Cal.3d at

. . 581; Addtison v. Addison (1965) 62 Cal.2d 558, 566.) The law
had long recognizert that “separate property . . . {might)
‘be coniverted into community property or vice versa at any
time by oral agreement between the spouses. {Cliatlons.)"
{ Woods v. Security-First National Pank (1956} 48 Cal.2d 697,
701. Seeaisoliumv.BankoiAlurlu umm 50&1.3:1 12,
&) Lo
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The Buois had such an agreement as to Esther’s earn-
ingsandmehomeshepurchasedandmamtamed with those
earnings.” “The status of property as community or
-separatemmrmaﬂydetermhmdatthetimeuﬁtswqulsi-._
tion.” (Bouquet, supra, 16 Cai.3d at p. 591; Trimble v.
Trimble (1933) 219 Cal. 340, ﬂSISmhmtusisnotdepm
dent on the form in which title Is taken. (Hu:hldov.'
Machade (1962) 58 Cal.2d 501, 506.)

‘ Ataﬂrelevantumes—whenEstherpm-chmdthe
horoe, during trial and when the trial court entered judg-
ment for Esther — proof of an oral agreement was all that
was required to pretect Esther’s vested separate property
interest. (See Lacas, supra, 27 Cal.3d 308; Machado, supra, -
56 Cal.2d 501.) Section 4806.1's requirement of a writing
evidencing the parties’ intent to maintain the joint tenancy
asset as separake property nperabestosuhstanﬂa]!y impair
that interest.

Two{}mn'tsofappeaihavesmnmaﬂlyrejectedthem,
tention that section 4800.]1 directly impairs vested property
rights, finding instead that the measure “merely alters the
evidentiary burden of proaf when a husband and wife take
propertyhyajomttennncydeed" (In re Marriage of Mar-
tinez (1884) 15 Cal App.3d 20, 30. See also In re Marriage of
Taytor (1584) 160 Cal.App.34 471, 474; In re Marriage of
Benart. (1984) 160 Cal.App.3d 183, 188, fn. 2.)® This liters)
reading of the statute without due consideration for 15 prac-
tical appiication to proceedings initiated prior to its effec-
tive dete, unnecessarily exalts form over substance,
ﬂlbstmﬂally impairlng vested property righis aiong the,
way. ...

Wluleﬂ:at.egiﬂahuegenerallylsmtoappbvehanges
in rules of e\ddeme ot procedure retroactively when o
.mstedrightsareinvolved,itlsmtsounresrrainedwu:
these changes directly affect such rights. (See eg,
Augustus v. Bean (1361) 55 Cal.3d 270 (no vested right in-
remedy in place prior 4o contribution by joint tortieasors);
Owena v. Superior Court (1959} 52 Cal.2d 822 (no vested right
mmmltmitadscnpeofpmmmdmentlongarmm}
San Bernardino County v. Iedus. Ace, Com., supra, 217 Cal.
616 ¢ amendment designed to prevent injured employee Irom
realizing double recovery !mpalrs no substantive right):
Loa Angetes v. OHver {1929) 102 Cal.App. 299 (vested right to
just compensation in condemnation proceeding not gifected
by change in method of computing amount due).)

The answer to the question whethier a particular statute
is “merely evidentiary* or “purely procedurzl” is not
always tn be found in the statutory language. * ‘Alteration
of a substantial right . . . is oot merely procedural, even'if
the statuie takes 3 seemlngly procedurat form.’ " (People
v. Smith {1387 34 Cal3d 251, 260, quoting Weaver v.
_Grahara (1981) 450 U.S. 24, m m 12.) “Destroyng enforce- .
ment of a vested right ix, . . tantamourt to destroying the
right itself.” (Baldwin v. City of San Diego (1961} 195
Cal.App.2d 295, 240.) - We must, . therefore, extend our
anglysis beyond the’ I.agisiatm* 5 chosen evidentfary
language — “ihis presumption is a presumption affecting
ihe burden of proel” — and focus upen the reanileﬂ of
nﬂroactwe application of the statute. '




Applied retroactively, section 48001 unguestionably is
substantive. A statute is substantive in effact when it “im-
poses a new er additional liability and substantially a#ects
existing rights and obiigatiors " { Asing Cas, & Surely Co. v,
Ind. Ace. Com. (1947) 30 Cal.2d 388, 395.) Section 4601 im-
poses 3 statuie of frauda where there was none before,
penalizing the uawary for relying upon the law as it existed
4t the time the property rights were created rather than ai
the time dissolution proceedings were atready underway. -
This paradoxical appreach s apily illustrated by lhe
Martinez court’s gratultous offer to remand that case “in -
fairness to (thehusband}. . . for a hearing at which he shall
bave the opportunily to prove a written agreement in ac-

_cordante with section 4800.1."" (I1d., 156 Cal.App.3d at p. 30.)
{inderstandabiy, the court refrains from suggesting jost
_hcwthgbusbandmi@:gonboutcmhusthedncumﬂﬁmt :

!amiadnuolelybbcmlt mmmﬂrsdhopmna
separate property Interest under former law.

The statute does much mors than simply articulate the
" means by which the communmity property presumption
might be rebutted. Insofar as it applies retroactively, the
siatute imposes an  Irrebuttable presumption barring
recognition of the vested separate property interest. In the
case gt bar, and all simllar proceedings instituted prior ko
January {, 1894, thi time for execuiing a written agreement
as to the character of joint tenancy marital property has
long passed. By eliminating the means by which one might
prove the existence of the vested property right, imposing
Instead an evidentlary requirement with which it ls impossi-
ble to comply, section 5800 1 affects the vested property
right itsell. :

In  this reapect. section 4800.1 s virtually  In-
dlstingulshable from the “substantive’” measure considered
in Vegetabie 01l Products Co. v. Superior Court {1963) 213
Cal.App.2d 252, which also purported to impose a writing re-
quirement after the fact. In that case, a warker, injured
while completing a project on Vegetable Oii's premises,
brought sult against Vegetable Oll for personal injury. The
trial court denled Vegetable Ol's motion to file a cross
complaint agatnst the employer for indemnification based
on the employer’s contributory negligence, because Labor
Code section 3864, adopted after the Injured worker tlled
suit, barred such Indemnity absent a written indemnﬂlcn-
tion agreement predating the injury.

The Court of Appeal reversed, concluding that retroac—
tlve application of the statute would contravens due pro-
cess. (1d., at p. 258.) Because the parties’ legal velatlonship
was estabiished on the date of the injury, Vegetable Oil’s in-
demniflcation rights accrued before the legistation became
effoctive. * ‘Where a statute operates immedlately to cut off
an existing remedy and by retroactive appilcation deprive a
person of a vested right, it s ordinarily invaild because it
conflicts which the due process clauses of the federal and
state conatitutions.’ ** (Ibid., quoting Calliornia Emp. ete.
Com. v. Payne (1947) 31 Cal. zd 210, 215. Accord Welld Fargo
& Co. v, City stc. of San Francisco (1944) 25 Cal.2d 37, 41;
Wexler v. City of un angew (1852 un CalAppzd 740,
M) ‘ _ _ ,



Notwithstanding the language used in section 4300.1,
that measure imposes the same Impossible burden declared
to be unconstitutional in Vegetabie Oil Products. {See also
General Inz, Co. v. Commerce Hyatt House (1971 5
Cal App.3d 460, 489-471 (statutory amendment which would
alter contract rights to require written notice of Intent to in-

~ voke particular contract right does not apply retroactive-
I¥).) In each instance; the party atiempting to assert a -
vested right is precluded from doing 50 by imposition of a-
writing requirement Jong after any opportunity to obtaln.
such a writlng Les passed. To th~ extent that section 4820.1
-makes such insurmoutable demands on vested property
. rights, that )l dees 50 Under-the guise of an  evideditiacy rigle;
is of litdde aveil. Applied retroactively, section 4800.1 is a
substantive measture which nirectly impairs vested proper-
ty rights. (Cf. Lane v. Wilsoa (1939) 307 U.S. 268 (onecous’
procedural requirements handicapping Blacks' ability to
exercise voting rights are unconstitutlonat).)-

Section 4800.28' provision for reimbursement of the.
separate property contributions to whal now is conclusively
presumed to be community property regardless of the par-
ties' intent, does little to neutrallze section 4800.1's adverse
effect on vested property rights. In the Instant case, the trial
court ruled that the $167,500 home was Esther’s separate
property. Retroactive application of the new statutory
scheme would decrease that separate property inlerest to
only $17,500. Esther would not be reimbursed for interest
payments on the mortgage (which would have constitufed
virtuaily all of her monthly payments during the early years.
of the loan), taxes, Insurance payments or malntenance
costs, The remaining $150,000 would be credited to the com-
munlty, an Inleresl which arose only alier judgmeni was
entered by the trial court. Robert would thus receive a wing-,
fall of $75,000. Moreover, because the house represents the
fufl extent of Esther’s praperty, she would be forced to sell it
to satisfy Robert’s clalm. As this case all too painfully
demonstrates, section 4800.2 may provide only supetficial
protection against section 4800.1's potentially devastaling
impact upon vested property rlghts

We turn to the question wheuler hnpairment of Esther's
vested property right viclates due process of law. Vested
rights are not immutable; the state, exerclsing its police
power may tmpalr such rights wheh considered reasonably
necessary to protect the health, safety, morals and general
welfare of the people. (Bougquet, supra, 16 Cal.3d at p. 582.) -
In determining whether a given provision contravenes the
due process clause we look to “the significance of the state
Interest served by the law, the Importance of the retroactive
application of ihe law to the effectuation of that interest, the
extent of reliance upon the former law, the legitimacy of
that reliance, the extent of actlons taken on the basis of that
reliance, and the extent to which the retroactive application
of the new law would disrupt those actions.” (Thid.}



Where “retroactive application is necessary 1o
subserve a sufficiently important state interest” (Bouquet,
supra, 16 Cal.3d at p. 593), the inquiry need proceed ne fur-
ther. (See Addison, supra, 62 Cal.2d at p. 587.) In Boucquet,
where we validated retroactive appllcation of an amend-
ment to Civil Code section 5118 making the postseparation
earnings of both spouses, not just those of the wife, separate
property, we emphasized that “(t)he state’s interest In the
equitable dissolutlon of the marital relationship supports
this use of the police power to abrogate rights in marttal pro-
perty that derived from the patently unfalr former
law."(Bouguet, supra, 16 Cai.3d at p. 584) As noted la
Bouquet, we reached the same conclusion in Addison, supra,

.62 Cat.d 558, whereinwewﬂnmlﬂmmutf;ot
‘retroactive application ' of quasi-comminily- property

- Jegislation dwiu its interference with Ihe lmlband'l;
vested property rights. .

In both Bouguet and Addlson we muﬂed an important
state Interest In the “‘equitable dissolution of the marltal -
relationship® and stressed that retroactive application was
necessary to remedy “the rank injustice of the former law."
(Bouquet, supra, 16 Cal.3d at p. 594; Addison, supra, 62
Cai.2d at p. 567.) Thus, these cases support the proposlilon
that the state's paramount Interest in the equitable dissolu-
tion of the marital partnership justifies legislative action
abrogating rights in marital property where those rights
derive from manlfestly unfair laws. No such compelling
reason exists for applying section 4800.1 relroactively. Sec- -
tion 4800.1 cures no “‘rank injustice” in the taw and, in the
retroactivity context, only minlmally serves the state In-
terest in equitable divislon of marital property, at tremen-
dous cost to the separate property owner.

As evidence of legislative intent, the Senate reprinted
ihe Californla Law Revision Commission’s Report Concern-
Ing Assembly Bill No. 25 in the Senate Journal, (See Sen.
Com. on Judiclary Rep. on Assembly Bill No. 26 (July 14,
1983) 3 Sen. J. (1983 Reg. Sess.) pages 4865-4867.) While the
report sheds no light on the Legislature’s decision to glve the
meastre retrospective effect, it does elucidate the reason-
- ing behind enaciment of sectivn 4800.1. The Senate was con-
cerned that because marital partrers often nae community
property funds to acquire assets taken in joint tenancy
without knowledge of the lega) distinctions between the twe,
and the eourts are wlihout jurisdiction to divide joint tenan-
ey property upon dissolution, absent section 4800.1's com-
munity property presumption, the courts may be prectuded
from making “‘the most sensible disposition of alt the assets
" of the parties.” (Id., at p. 4865.) Althcugh sectlon 5110
already contained such a presumptien for the single-family
resldence, the Senate wanted to extend the presumption to
all marital property taken In joint tenanacy because
- “gpouses frequently hold substantial amounis of their
wealth In joint tenancy form, including bank accounts,

. slocks, and other real properiy.” (Ibid.) In addition, the
report states that s writing satisfying the statute of frauds is
necessary to rebui the community property presumption, -

- but fails to set forth the reasoning unde:lying that conclu-

- slon, (Id., at pp. 486548640 - -
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From {his statement of intent we can infer that the
* Legislature’s primary motlvation In enacting section 4800.1
was 1o prompte the state's interest Ln equitable distribution
olmarltal property upon dissolution. We are at a loss to ex-
plain, however, how retroactive application of the statute is
“necessary to subserve' that interest.

- Retroactive application of the writing requirement does
. not advance the goal of insuring equitable division of com-
. munity property where, as here, the asset in question is the
* peparate property of one spouse. Moreover, because the .

‘wrlting requiremsnt only appHes to joint fenancy property, :
:_ it fsils 1o achieve unifornity In the division of maritel pro-
“perty “Tha prosumption that property taken as “hus
and wile” is community property (sec. 5i10) tnay still be
rebutted by evidence of a contrary oral agreement. (See
Luess, supra, 27 Cal.3d at p. B16.7 Nontlile property ac-
quired during marriage ls presumed to be commumity pro-
perty (sec. 51100, but may be proved otherwise by tracing’
alote. (In ve Marrlage of Mix (1975) 14 Cal.3d 604, 608-612. -
. Thus, whether or not a spouse wiil be able to prove that .
certain pmperty is separate may well depend on hap-
_penstance alone.? The Legislature and the courts have long
been aware that ‘' ‘husbands and wives take properly in
joint tenancy without legal epunsel but primarily becavse
decds prepared by real esiale brokers, escrow companies
and by title companies are usually presented to the parties
in joint tenancy form.' (Citatlon.)'’ (Lucas, supra, 27 Cal.3d
at p. 814.) Given the Jack of uniformity in treatment of
marital property presumnptions, it seems manifestly unfalr
to apply section 4800.] to penalize one marital partner after
all is said and done, for making an uninformed legal deci-
slon at the Inslstence of a real estate agent, where retroac-
tviiy of the statute advances no sufticiently compellMg
state Interest. : )

The extent and legitimacy of Esther’s rellance on
former law is, of course, difficult to gauge with certainty.
However, the record is clear that Esther and Robert con-
sidered the house fo be her property despite the joint tenan-
cy form of title, The decision to take the property as joint
tenancy was made solely at the suggestlion of a realtor. Had
existing law required the parties to execule a writing as pro-
of that the property was to remain separate, the likelibood
that Esther and Rabert would have done so appears great.
As it stands, retroactive application of section 4300.1 vitlates
Esther and Robert’s oral agreement, which the trial court
fount to be valid and enforceable under existing law, and
Imposes a new writing requirement with which Esther can-
not possibly comply. The partles’ legitimate expectations,
therefore, are substantlaily disregarded in favor of needless
retroactivity. .

Two other policy considerations work against retroac-
tive application of section 4800.1. First, *. . . lo the extent
the statute furthers a policy of evidentiary convenlence,
that policy Is not served by application of the statute to.
.cases already tried."” (Taylor, supra, 160 Cal.App.3d 471, 478
(Sims, J. dis.).) This is particularly true.in cases, such as
the one at bench, where the trial court correetly applied ex-

“isting law in dewm%asset to be separate |



U We eonelude.mat WW of aactlon
MIwmﬂdmmylmper:m

‘Second, the manifest Interest in finality pérvading this sen- .

sitive area of the law is thwarted by retroactive application

-of the statute. ““The net effect of retroactive legislation is

that parties to marital dissolution actions cannot intelligent-

Iy plan a settlement of their affairs nor even conclude their

‘affnirs with certainty after a trial based on tlnn-awucahle
law.” (Id., at p. 479 (Sims, J. dis.).) '

property
ﬁgntwlmmepmmsollaw The staté interest in
equitable dissolution of the marital partnership is ant fur-
thered by retroactive effect. Retroactivily only serves to

" destroy Esther’s legitlmate separate property expectations

as a penalty for Jack of presclence of changes In the law oc-

_ eurring after trial. Duepmcesscmmotto!eratemcha'

vesuli.
Thejudgmentisn!ﬂrmed :
REYNOSO, J.
WE CONCUR: .
BIRD,C.J.
MOSK, J.
. KAUS,J.
BROUSSARD, J. . N _
GRODIN, J. Lor T
LUCAS, J. T

1. mmm.nwmmmmmmm .

'lmmhm-furmerhmnd mmmtmm'

anpertysuwun!thumhmntuud

2. Unless otherwise indicated all turther ltlmry references
are to the Clvit Code.

. 3. In July 1983, Asscrubly Bill No. 26 wan enacted, which added
lepﬁonumundlm.zmdnmendedmﬂmmo (Scasuts.lin.
ch, msecs.l-l.}

4. Section 4800.1 provides: *For tha purpase of division of pro-
perty upon dissolution of martiage or legal separation, property ac-
quired by the parties during marriage In_jolnt {enancy form Is
presumed to be community properly. This presumptlon is a
presumbption affecting the burden of proof and may be rebutied by
either of the foilowing:

“ia) A clear statement in the deed or Mher documentary
evidence of title by which the property is acquired that the pmperty
Is separate property and not community property.

“tb) Proof that the partles have made a weitten sgreement thlt
the property is separale property.”

$. Section 4800.1, also adopled as part ui Assembly Bk No. 25,
Ides: *in the division of communlty property under this part

. umessaparhrhumadeawrlttenwaimoﬂheﬂmwrelmburw .
- meot or signed & writing that has the effect of a waiver, the party

shall be relmbursed tor his or her contributions 1o the acqulsiﬁon ol
the property to the extent the party traces the conlribuiio w7
separate property source. The amount reimbursed shall be

. mwreutor;djummentmchangelnmmlaryvnlmandshnunot

exceed the net value of the property at the time of the division. Asus-

. e in this section, ‘contributions io the acquisition of the property’s
_Include down paymets, payments for Improvements, and paymenis

that reduce the principal of a loan used to finance Uw purchase or
improvement of the properly but do not Inciude payments of interest
on the loan or payments made for maiptenance, lmuranee, or taxa-
tiost of the property.”

¢, “The word vested assum&s “different manings in dlueunl

* contexts. (Cltation.} We use the woik vesled here (0 describe proper- -~

1¥ rights that are not subject to a condition precedant" {(Banqaet,
supra lsCalsdatp 5!1.fn 7.} :




- 7. Reberl mn!enda that the record dnes nnt sum'm't e by Ill]
eourt’s finding that the parties had auch an agreement. Th's conten.
tion ig withoul meril. *“In reviewipg the sufficlency of the evidence
. « - ‘the power of the appellant cour! beglnx ard ends with a deter- -
minaticn as to whether there Is any subsiantial evidence, con--
tredicted or uncontradicted to support the trial court's findings.
{Citations.)"' Estate of Leslie {1884) 37 Cal. X 185, 201.

. Esther and several family members testilied to countless
. slatements on Robert’s parl that the money and the house belonged .
to Esther. Even Robert himgelf testified lhat he considered Esther's
earnings to be her properly and borrowed from her with that
understanding. It in undizpuled (hat Esther made the downpayment
- and all the house payments from her séparate account. Despite
: Hobert’s testimony that ke had no agreement with Exther thel the .
" house was her separate property, B:etrlaleum-tsconcluslonmthe_
eontrarjr Is supportedbymmstantlal evidence. -

A Severaloourlsomppeal haveassumedmﬂonmuwlm :
- - retrosctivaly without addressing the issue whether such application
Is constitutlonal. {See, e.g., In re Marrlage of Huxley. (1984) 150
Cal.App .34 1253; In re Marriage of Koppeliman (1584) 159 Cal.App.3d
627; Inre Marriege of Andersen (1954 154 Cal. App.3d 522, In re Mar-
riageomeal 11984) 153 Cal.App.3d 117.)

9. For example, Irt Neal, suprs, 153 Cat. App.3¢ 117, the wite con-
verled the form of title to her home to Joint terancy af the Insislence
of the jending Institution relinancing the properiy. After the trial
court ruted that the home, 2nd & car and gome furnishings purchased
with the loan proceeds were the wile's separate property, sectlon
4200.1 was enacted and the Court of Appeal veversed. The court held
that the house was community property, but fewd that because the

lender was relying on the equity in the home, rather than the parties’
Income, in making the loan, and the parties had an oral Lucas agree-
ment, the loan proceeds were the wile's separate property. Ac-
© cordingly, the court concluded that the iurnilure was her separate
property. Without access to the vehicle regisiration, however, ihe
coutt was uncerlain whether the car was separate property. M the
regisiration reads “Patricla or Henry'' then the car would be deem-
ed 1o be held in joint tenancy {Veh. Code, secs. 4150.5, 5606.5) and
gection 4800.1 would apply. If, on lthe other hand, it reads “Patricia
amd Henry, "Ihenseetloniﬁiwonldnotapplymdtheparﬂu oral -
agreement would control. !

10. Holdlngstomecmrmrylnthetnumﬂcmm
ed: Tayicr, supra, 180 Cal. App,3d 471 ; Benu-t.mn.lﬂ 3
183; Martinez, supra, 15 Cal m,Anduﬂm.mm-
Cll.App.sdsn; Neal, supra, 153 mum._ o
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