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Memorandum 85-48 

Subject: Study L-I030 - Probate Code <Collection or Transfer of Small 

Estate Without Administration) 

Attached to this memorsndum is a draft statute relating to the 

collection or transfer of small estates without administration. This 

draft supersedes existing Probate Code Sections 630-632. The draft 

includes new provisions relating 

succession to real property of a 

to a 

small 

court order determining 

estate and an affidavit 

procedure for the transfer of real property of small value. 

The draft continues existing law with some significant changes. 

The policy issues raised by the draft are noted in the "Draftsman IS 

Note" which follows the text and Comment to various sections of the 

draft. At the meeting, we will consider the draft section by section. 

Attached as Exhibit I are Comments showing the disposition of the 

existing sections that would be superseded by the attached draft and 

Comments to the conforming revisions that would be required by the 

attached draft. 

Attached as Exhibit 2 is a copy of the Arizona statute and 

background material relating to that statute. Some of the provisions 

of the draft statute attached to this memorandum are drawn from the 

Arizona statute. 

Respectfully submitted, 

John H. DeMoully 

Executive Secretary 
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Outline of Draft Statute 

DIVISION 8. DISPOSITION OF ESTATE WITHOUT ADMINISTRATION 

§ 9600. 
§ 9602. 
§ 9603. 
§ 9604. 
§ 9606. 

§ 9610. 

§ 9611. 

§ 9630. 
§ 9631. 
§ 9632. 
§ 9633. 
§ 9634. 
§ 9635. 
§ 9636. 
§ 9637. 

§ 9638. 
§ 9639. 
§ 9640. 
§ 9641. 
§ 9642. 
§ 9643. 
§ 9644. 

PART 2. COLLECTION OR TRANSFER OF SMALL ESTATES 
WITHOUT ADMINISTRATION 

CHAPTER 1. DEFINITIONS 

Construction of words and phrases 
County assessment roll 
Holder of the decedent's property 
Real property 
Successor of the decedent 

CHAPTER 2. GENERAL PROVISIONS 

Gross value of decedent's property in this state must not 
exceed $60,000; exclusion in determining value 
Authority of guardian, conservator, trustee, or custodian 

CHAPTER 3. AFFIDAVIT PROCEDURE FOR COLLECTION 
OR TRANSFER OF PERSONAL PROPERTY 

Transfer of personal property without probate 
Furnishing of affidavit 
Presenting decedent's evidence of ownership 
Proof of identity of persons executing the affidavit 
Transfer of property to successor 
Protection of transferor from liability 
Claim against estate in probate 
No pending probate proceeding; later probate proceeding not 
precluded 
Personal liability for decedent's unsecured debts 
Personal liability to person having superior right 
Restitution if estate proceeding commenced 
Limitation on liability 
Other remedies not affected 
Payment of costs and fees of public administrator 
Chapter does not apply to real property 

CHAPTER 4. COURT ORDER DETERMINING SUCCESSION TO REAL PROPERTY 

§ 9650. 
§ 9651. 

§ 9652. 
§ 9653. 
§ 9654. 

No pending probate proceeding 
Petition for court order determining succession to real 
property 
Contents of petition 
Notice of hearing 
Court order 
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§ 9655. 
§ 9656. 
§ 9657. 
§ 9658. 

Finality of order 
Personal liability of petitioners 
Attorney's fee 
Inventory and appraisement 

CHAPTER 5. AFFIDAVIT PROCEDURE FOR TRANSFER OF REAL PROPERTY 
OF SMALL ESTATE 

§ 9680. 
§ 9681. 
§ 9682. 
§ 9683. 
§ 9684. 
§ 9685. 
§ 9686. 
§ 9687. 
§ 9688. 

Filing affidavit in superior court 
Filing fee 
Issuance and recording of certified copy of affidavit 
Effect of recorded affidavit 
Personal liability for decedent's unsecured debts 
Personal liability to person having superior right 
Restitution if estate proceeding commenced 
Limitation on liability 
Other remedies not affected 

ii 



0008L 

DIVISION 8. DISPOSITION OF ESTATE WITHOUT ADMINISTRATION 

PART 2. COLLECTION OR TRANSFER OF SMALL ESTATES 
WITHOUT ADMINISTRATION 

CHAPTER 1. DEFINITIONS 

§ 9600. Construction of words and phrases 

9600. Unless the provision or context otherwise requires, the 

words and phrases defined in this chapter govern the construction of 

this psrt. 

Comment. Sections 9602-9606 provide definitions of terms used in 
this part. 

§ 9602. County assessment roll 

9602. "County assessment roll means the county assessment roll 

that was the current roll (as defined in Section 125 of the Revenue 

and Taxation Code) at the time the decedent died. 

Comment. Section 9602 
("Current ro 11" means the 
current taxes are a lien). 

is new. See Rev. & Tax. Code § 125 
roll containing the property on which 

§ 9603. Holder of the decedent's property 

9603. "Holder of the decedent's property" means the person owing 

money to the decedent, having custody of tangible personal property of 

the decedent, or acting as registrar or transfer agent of the 

evidences of a debt, ob 1 igation, interest, right, security, or chose 

in action belonging to the decedent. 

Comment. Sect ion 9603 is drawn from 
subdivision (b) of former Section 630. A 
decedent includes a financial institution. 
"personll

) • 

Defini t ions 
Person § 56 
Personal property § 58 
Security § 70 

§ 9604. Real property 

CROSS-REFERENCES 

language of a portion of 
person owing money to the 

See Section 56 (defining 

9604. "Real property" includes any interest in real property. 

Comment. Section 9604 is new. 
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§ 9606. Successor of the decedent 

9606. "Successor of the decedent" means: 

(a) If the decedent died leaving a will, the beneficiary or 

beneficiaries who succeeded to the property of the decedent under the 

decedent's will. For the purposes of this part, the trustee of a 

trust created during the decedent's lifetime is a beneficiary under 

the decedent's will if the trust succeeds to property of the decedent 

under the decedent's will. 

(b) If the decedent died without a will, the surviving spouse of 

the decedent or, if none, the person or persons who succeeded to the 

property of the decedent under Section 6402. 

Comment. Subdivision (a) of Section 6906 is drawn from a portion 
of subdivision (b) of former Section 630. A trustee of a trust 
created by the will of the decedent is not a beneficiary under the 
decedent's will for the purposes of this part. See the Comment to 
Section 9611. Subdivision (b) of Section 6906 expands the provision 
of subdivision (b) of former Section 630 which limited the heirs who 
could use the former sUDIDary affidavit procedure to the following 
relatives of the decedent: surv1v1ng spouse, children, issue of 
deceased children, parents, brothers and sisters, issue of deceased 
brothers and sisters, and grandparents. Under subdivision (b), the 
persons who can use the sunnnary provisions of this part are not so 
limited. 

DRAFTSMAN'S NOTE. Subdivision (b) of Section 9606 does not continue 
the "close relative" requirement of former law. The COllllllission 
decided at the January 1985 meeting not to continue this requirement 
in the new statute. 

Definit ions 
Property § 62 
Surviving spouse § 78 
Trust § 82 
Trustee § 84 
will § 88 

CROSS-REFERENCES 

CHAPTER 2. GENERAL PROVISIONS 

§ 9610. Gross value of decedent's property in this state must not 
exceed $60,000; exclusions in determining value 

9610. (a) The procedures provided by Chapter 3 (commencing with 

Section 9630) and Chapter 4 (commencing with Section 9650) may be used 
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only if the gross value of the decedent's real and personal property 

in this state, excluding the property described in subdivisions (b), 

(c), and (d), does not exceed sixty thousand dollars ($60,000). 

(b) For the purposes of this part: 

(1) Any property or interest or lien thereon which, at the time 

of the decedent's death, was held by the decedent as joint tenant, or 

in which the decedent had a life or other interest terminable upon the 

decedent's death, or which was held by the decedent and passed to the 

decedent's surviving spouse pursuant to Section 9500, shall be 

excluded in determining the property or estate of the decedent or its 

value. 

(2) A multiple-party account to which the decedent was a party at 

the time of the decedent's death shall be excluded in determining the 

property or estate of the decedent or its value, whether or not all or 

a portion of the sums on deposit are community property, to the extent 

that the Sums on deposit belong after the death of the decedent to a 

surviving party, P.O.D. payee, or beneficiary. As used in this 

paragraph, the terms "mul tiple-party account," "party, II IIp .O.D. 

payee," and "beneficiary" have the meaning given those terms by 

Section 5101. 

(c) For the purposes of this part, all of the following property 

shall be excluded in determining the property or estate of the 

decedent or its value: 

(1) Any vehicle registered under Division 3 (commencing with 

Section 4000) of the Vehicle Code or titled under Division 16.5 

(commencing with Section 38000) of the Vehicle Code. 

(2) Any vessel numbered under Division 3.5 (commencing with 

Section 98401) of the Vehicle Code. 

(3) Any manufactured home, mobilehome, commercial coach, or truck 

camper registered under the provisions of Part 2 (commencing with 

Section 18000) of Division 13 of the Health and Safety Code. 

(d) For the purpose of subdivision (a), the value of the 

following property shall be excluded in determining the value of the 

decedent's property in this state: 

(1) Any amounts due to the decedent for services in the armed 

forces of the United States. 
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(2) The amount, not exceeding five thousand dollars ($5,000), of 

salary or other compensation, including compensation for unused 

vacation, owing to the decedent for personal services from any 

employment. 

(e) For the purposes of this section, the gross value of the 

decedent's interest in real property shall be determined from the full 

cash value of the property as determined from the county assessment 

roll. 

Comment. Subdivisions (a), (c), and (d) of Section 9610 continue 
the substance of subdivision (a) of former Section 630, except that 
Section 9610 does not continue the provision of former Section 630 
that precluded the use of affidavit procedure to collect or transfer 
personal property if the decedent's estste in this state included resl 
property hsving a gross value exceeding $10,000. This omission has no 
effect on the limitation of former Section 630 that the gross value of 
the decedent's real and personal property in this state (with some 
exclusions) not exceed $60,000, and this limitation is continued in 
Section 9610. 

Paragraph (1) of subdivision (b) continues former Section 632. 
It should be noted that the exclusion for an interest that terminates 
at death embraces life interests in trusts and contractual rights 
(such as insurance and employee retirement or death benefits) that 
terminate at death, as well as life interests in other property. 
McCarroll, California Decedent Estate Administration Supp. § 3.6 at 69 
(Cal. Cont. Ed. Bar 1984). Paragraph (2) of subdivision (b) is new 
and is the same as subdivision (b) of former Section 647. Paragraph 
(2) is a special application of paragraph (1) of subdivision (b) of 
Section 9610 and continues prior law by making clear that funds in a 
multiple-party account as defined in Section 5101 are excluded in 
determining the property or estate of the decedent or its value to the 
extent that the funds belong after the death of the decedent to a 
surviving party, P .O.D. payee, or beneficiary. Under former Section 
632 (now paragraph (1) of subdivision (b) of Section 9610), joint 
tenancy accounts were expressly excluded from the decedent's estate, 
and Totten trust accounts and P.O.D. accounts were presumably also 
excluded as an estate terminable upon the decedent's death. Paragraph 
(2) excludes multiple-party account funds, whether or not they are 
community property under Section 5305, to the extent that the funds 
pass to a survlvlng party, P.O.D. payee, or beneficiary. To the 
extent that the funds do not belong after the death of the decedent to 
a surviving party, P.O.D. payee, or beneficiary, the funds are 
includable in the decedent's estate for the purpose of this part. Cf. 
Estate of Pezzola, 112 Cal. App.3d 752, 169 Cal. Rptr. 464 (1980). 

Subdivision (c) continues former law. The excluded property can 
be transferred, without probate, under special statutory provisions. 
See Health and Safety Code § 18102 (manufactured homes, mobilehomes, 
commercial coaches, and truck campers), Veh. Code §§ 5910 (vehicles), 
9916 (vessels). [Note. The Comment to subdivision (c) assumes that 
Commission's Reco~tion Relating to Transfer Without Probate of 
Title to Certain Proeerty Rerstered EY the State (submitted to 1985 
leglslatlve session) ln Assem ly Blil f90~enacted.l 
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Subdivision (d) provides a salary exclusion in determining the 
value of the decedent's property. Although this exclusion does not 
prevent the use of the affidavit procedure under Sections 9630-9640 to 
collect salary owed to the decedent, other procedures for collection 
of the salary owed to the decedent may be available. See,~, Gov't 
Code §§ 12479 (designation by state employee of person to receive 
warrants upon employee's death), 53245 (designation by public employee 
of person to receive warrants upon employee's death). See also Prob. 
Code §§ 160 (payment of money due to decedent to person designated by 
decedent), 9550 (collection by surviving spouse of compensation, not 
exceeding $5,000, owed by employer to decedent). 

Subdivision (e) is a new prov1s10n drawn from the Arizona 
statute. See 1983 Ariz. Stats. ch. 196 (Ariz. Rev. Stats. §§ 14-3971, 
14-3972). For a discussion of the Arizona statute, see Effland, 
Handling Real and Personal Property at Death Under the 1983 Amendments 
to the Arizona Probate Code, Arizona Bar J. December-January 1984 at 
35. Using full cash value as determined from the assessment roll 
avoids the need for an appraisal of the property and, at the same 
time, provides sufficient assurance that use of the summary procedure 
is restricted to relatively small estates. See also Section 9602 
(defining "county assessment roll"). 

CROSS-REFERENCES 
Definitions 

Community property § 28 
County assessment roll § 9602 
Personal property § 58 
Property § 62 
Real property § 9604 
Surviving spouse § 78 

DRAFTSMAN'S NOTE. Section 9610 defines what constitutes a small 
estate for the purposes of the affidavit procedure used to collect or 
transfer personal property by affidavit. The same definition is used 
in the new provisions relating to a court order determining succession 
to real property. 

Section 9610 retains the substance of existing law with three 
changes: 

(1) Subdivision (a) requires (as does law) that the 
ross value of the decedent's real and ro ert in this state 

not exceed 60,000. Omitted from subdivision (a is the requirement 
of existin law that the ross value of the real in the 
estate not exceed 10,000 in value. This omission was suggested by 
various local bar associations. 

(2) The exist in rovis ions exc 1udin state re 
(vehicles and the like in determinin whether the 
60,000 in value are expanded by subdivision 

additional t es of ro ert that would be added b 
196 (recommended by Law Revision Commission. These separate 
types of state registered property are trans ferred without probate 
under provisions of the Health and Safety Code and Vehicle Code. 

(3) A new provision is added in subdivision (e) to provide that 
the gross value of the decedent's interest in real property shall be 
determ1ned from the full cash value of the property as determined for 
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real property tax purposes. This prov1s10n is drawn from the Arizona 
statute. Under the existing affidavit procedure, there is no similar 
standard for determining the value of the decedent's real property. 
Existing law requires merely that the affidavit state that the value 
of the decedent's real and ro ert in this state does not 
exceed 60 000 in value (and value of the real does 
exceed 10,000 in value, a requirement to be eliminated. There is no 
direction to the person executing the affidavit as to how the value of 
the real property is to be determined. The addition of the provision 
requiring use of the full cash value as determined for real property 
tax purposes will provide a standard to be used by the person 
executing the affidavit, and the use of this standard will provide 
some certainty in determining value for the purpose of determining 
whether the affidavit procedure can be used to transfer title to 
personal property. It should be noted that gro88 value of the 
property is used; liens and encumbrances are not subtracted in 
determining the value. Hence, the value used will have nO 
relationship to the decedent's interest in the For example, 
the decedent ma own a tract of real ross value of 
50 000 but the liens and encumbrances ma the decedent's 

in the 5 000. Or the ma be owned 
outright, and the decedent's equity in the property be 50,000. The 
purpose of using the gross value is to make it easy to determine those 
cases where we will permit use of the summary affidavit procedure. In 
the interest of simplicity, we use the gross value and ignore the 
liens and encumbrances. The gross value determined from the assessed 
value for property tax purposes is sufficiently accurate for use as a 
screen to select cases where the affidavit procedure can be used. 
There is no need to place a precise current value on the real property 
merely for the purpose of selecting those cases where the summary 
affidavit procedure can be used. 

The definition of what constitutes a small estate for the 
purposes of the affidavit procedure is also used in the new provision 
relating to a court order determining succession to real property. 
This will provide a consistent standard for use to transfer personal 
property and to transfer real property. Use of a different standard 
to transfer real property could result, for example. in an ability to 
transfer personal property interests but not real property interests 
in the same estate. 

§ 9611. Authority of guardian, conservat,Or, trustee, or custodian 

9611. For the purposes of this part: 

(a) A guardian or conservator of the estate of a person entitled 

to any of the decedent's property may act on behalf of the person 

without authorization or approval of the court in which the 

guardianship or conservatorship proceeding is pending. 

(b) A trustee of a trust created during the decedent's lifetime 

may act on behalf of the trust. 
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(c) If the decedent's will nominates a custodian to receive a 

devise to a beneficiary under the Uniform Gifts to Minors Act or the 

Uniform Transfer to Minors Act of any state and the nomination has not 

been revoked, the custodian may act on behalf of the beneficiary until 

such time as the custOdianship terminates. 

Comment. Subdivision (a) of Section 9611 is drawn from 
subdivision (d) of former Section 650 and is consistent with the 
portion of subdivision (b) of former Section 630 which referred to the 
guardian or conservator of the estate. Subdivision (b) is new and 
supersedes the portion of subdivision (b) of former Section 630 which 
referred to a trustee. The trustee must be the trustee of a living 
trust created by the decedent or by another during the decedent's 
lifetime or of a testamentary trust created by another who died during 
the decedent's lifetime; the trustee of a trust created by the 
decedent's will is not included under subdivision (b). Subdivision 
(c) is drawn from subdivision (c) of former Section 630. 

Definitions 
Property § 62 
Trust § 82 
TrusteeS 84 
Will § 88 

CROSS-REFERENCES 

CHAPTER 3. AFFIDAVIT PROCEDURE FOR COLLECTION 
OR TRANSFER OF PERSONAL PROPERTY 

§ 9630. Transfer of personal property without probate 

9630. Subject to the provisions of this chapter and Chapter 2 

(commencing with Section 9610), if 40 days have elapsed since the 

death of the decedent, the succeSSor of the decedent may do anyone or 

more of the following without procuring letters of administration or 

awaiting the probate of the will: 

(a) Collect any money due the decedent. 

(b) Receive any tangible personal property of the decedent. 

(c) Have any evidences of a debt, obligation, interest, right, 

security, or chose in action belonging to the decedent transferred, 

whether or not secured by a lien on real property. 

Comment. Section 9630 is drawn from a portion of former Section 
630. 

The requirement that 40 days have elapsed since the death of the 
decedent is new. The new 40-day requirement is consistent with 
Section 9520 (surviving spouse has power to deal with and dispose of 
real property after 40 days from the death of other spouse). For 
similar requirements, see Health & Safety Code § 18102 (requirement 
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that 40 days have elapsed from death of owner to permit transfer of 
registration of manufactured home, mobilehome, commercial coach, or 
truck camper using affidavit procedure), Veh. Code § 9916 (requirement 
that 40 days have elapsed from death of owner to permit transfer of 
ownership of vessel using affidavit procedure). For a provision 
permitting a surviving spouse to collect salary owing to the deceased 
spouse without waiting for a 40-day period to elapse, see Section 9550. 

The procedure provided by this chapter can be used only if all of 
the following conditions are satisfied: 

(1) The gross value of the decedent's real and personal property 
in this state (excluding certain property) does not exceed $60,000. 
See Section 9610. 

(2) No proceeding for the administration of the decedent's estate 
is pending or has been conducted in California. See Section 9637. 

(3) Not less than 40 days have elapsed since the death of the 
decedent. See Section 9630. 

(4) The person who seeks to collect 
property, or have the evidences transferred 
decedent. See Section 9631. See also 
"successor of the decedent"). 

the money, receive the 
is the succesSOr of the 
Section 9606 (defining 

The procedure under this chapter can not be used for real 
property. See Section 9644. For a procedure for obtaining, without 
probate, a court order determining the persons who succeed to real 
property of a decedent (limit as to value of decedent's estate), see 
Sections 9650-9656. For an affidavit procedure for obtaining 
marketable title to real property of a decedent without probate (limit 
as to value of the real property), see Sections 9680-9688. For a 
procedure permitting a surviving spouse to obtain a court order that 
real property passed to the surviving spouse (without limit as to the 
value of the real property), see Sections 9560-9571. See also 
Sections 9520-9521 (right of surviving spouse to dispose of real 
property) • 

Definitions 
Personal property § 58 
Real property § 9604 
Securi ty § 70 

CROSS-REFERENCES 

Successor of the decedent § 9606 
Will § 88 

DRAFTSMAN'S NOTE. Section 9630 includes a new requirement that 40 
days have elapsed since the death of the decedent before the affidavit 
procedure can be used to collect personal property. No such delay is 
required by existing law. 

Other states that have a summary procedure generally require that 
30 days have elapsed after the death of the decedent before the 
procedure can be used. Some of these states are Arizona, Delaware, 
Missouri, and Texas. Arkansas has a 45-day delay requirement. 
Transfer in California of title of certain state registered property 

ro osed to be sub "ect to a 40-da dela re uirement. (1985 
Bill 196. California also has a 40-da dela re uirement 

under .2 surVl.Vl.ng spouse as power ea Wl.t and 
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dis oee of real after 40 da s from the death of other 
spouse. The delay requirement allows time for persons interested in 
the estate to take some action before a summary distribution is made. 

If there is to be a 40-day delay in collection of personal 
property by affidavit, we need to deal with the needs of a surviving 
spouse during the interim. In the draft statute attached to 
Memorandum 85-47 (assa e of ro ert to surv1V1n souse without 
administration), the staff proposes s special provision (Section 9550 
to permit a surviving spouse to collect compensation owing to the 
deceased souse without dela. The amount that could be collected 
under that special provision is not to exceed 5,000. This amount 
could be collected by affidavit without regard to the value of the 
decedent's estate. 

§ 9631. Furnishing of affidavit 

9631. (a) To collect money, receive tangible personal property, 

or have evidences tranferred under this chapter, an affidavit shall be 

furnished to the holder of the decedent's property stating all of the 

following: 

(I) The decedent's name. 

(2) The date and place of the decedent's death. 

(3) At least 40 days have elapsed since the death of the decedent. 

(4) No proceeding is now being or has been conducted in 

California for administration of the decedent's estate. 

(5) The gross value of the decedent's real and personal property 

in California, excluding the property described in subdivisions (b), 

(c), and (d) of Section 9610 of the California Probate Code, does not 

exceed sixty thousand dollars ($60,000). The gross value of the 

decedent's interest in any real property is determined from the full 

cash value of the property as determined from the county assessment 

roll as defined in Section 9602 of the California Probate Code. 

(6) A description of the property of the decedent thst is to be 

paid, delivered, or transferred. 

(7) The affidavit is executed by the successor of the decedent 

(as defined in Section 9606 of the California Probate Code) to the 

decedent's interest in the described property. 

(8) No other person has a right to the interest of the decedent 

in the described property. 

(9) Each person signing the affidavit affirms that all of the 

statements in the affidavit are true and further acknowledges that any 
false statement may subject the person to penalties relating to 

perjury. 
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(b) A declaration under penalty of perjury under the laws of the 

State of California may be used in place of an affidavit under this 

chapter. 

Comment. Section 9631 supersedes portions of subdivision (b) of 
former Section 630. The portions of Section 9631 prescribing the 
contents of the affidavit and the method for determining the value of 
real property are new. 

CROSS-REFERENCES 

Definitions 
County assessment roll § 9602 
Holder of the decedent's property § 9603 
Person § 56 
Personal property § 58 
Property § 62 
Successor of the decedent § 9606 
Real property § 9604 

Persons authorized to sct on behalf of heir or beneficiary § 9611 

§ 9632. Presenting decedent's evidence of ownership 

9632. (a) If the decedent had evidence of ownership of property 

described in the affidavit (such as a stock certificate, bank 

passbook, or promissory note), the evidence of ownership, if 

available, shall be presented with the affidavit to the holder of the 

decedent's property. 

(b) If the decedent had evidence of ownership of property 

described in the affidavit and the evidence of ownership is not 

presented with the affidavit to the holder of the property, the holder 

may require, as a condition for the payment, delivery, or transfer of 

the property, an indemnification or bond in a reasonable amount 

determined by the holder to be sufficient to indemnify the holder 

against all liability, claims, demands, loss, damages, costs, and 

expenses that the holder may incur or suffer by reason of the payment, 

delivery, or transfer of the property. 

Comment. Section 9632 is new. Subdivision (a) is comparable to 
Health & Safety Code § 18102 and Vehicle Code §§ 5910 and 9916 
(transfer upon affidavit of manufactured home, mobilehome, commercial 
coach, truck camper, vehicle, or vessel upon furnishing affidavit and 
appropriate certificate of ownership or title and registration card, 
if available). See also Financial Code Section 6950 (payment of 
deposit account upon presentation of evidence of account, if any). 
Subdivision (b) is included to protect the holder against the possible 
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claim of another where there is outstanding evidence of ownership. 
The prOV1S10n is drawn in part from Financial Code Section 6652 
(issuance of new evidence of account by savings and loan association). 

CROSS-REFERENCES 

Definitions 
Holder of the decedent's property § 9603 
Property § 62 

DRAFTSMAN'S NOTE. Existing law does not deal with the problem of an 
outstanding instrument that evidences ownership, such as a stock 
certificate, bank passbook, Or promissory note. The existing 
provisions relating to transfer of title to state registered property 
require the presentation of the registration or title document, if 
available. Section 9632 deals with this matter and requires 
presentation of the evidence of ownership, if available. If the 
evidence of ownership is not presented, the holder of the property may 
require the person seeking the delivery or transfer of the property to 
provide a satisfactory indemnification or bond to hold the holder 
harmless. 

§ 9633. Proof of identity of persons executing the affidavit 

9633. (a) Reasonable proof of the identity of each person 

executing the affidavit shall be provided to the holder of the 

decedent's property. 

(b) Reasonable proof of identity is provided for the purposes of 

this section if both of the following requirements are satisfied: 

(1) The person executing the affidavit is personally known to the 

holder. 

(2) The person executes the affidavit in the presence of the 

holder. 

(c) If the affidavit is executed in the presence of the holder, a 

written statement under penalty of perjury by a person personally 

known to the holder affirming the identity of the person executing the 

affidavit is reasonable proof of identity for the purposes of this 

section. 

(d) If the affidavit is executed in the presence of the holder, 

the holder may reasonably rely On any of the following as reasonable 

proof of identity for the purposes of this section: 

(l) An identification card or driver 1 s license issued by the 

California Department of Motor Vehicles that is current or has been 

issued within five years. 
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(2) A passport issued by the Department of State of the United 

States that is current or has been issued within five years. 

(3) Any of the following documents if the document is current or 

has been issued within five years and contains a photograph and 

description of the person named on it, is signed by the person, and 

bears a serial or other identifying number: 

(A) A passport issued by a foreign government that has been 

stamped by the United States Immigration and Naturalization Service. 

(B) A driver's license issued by a state other than California. 

(C) An identification card issued by a state other than 

Cal ifornia. 

(D) An identification card issued by any branch of the armed 

forces of the United States. 

(e) For the purposes of this section, a notary public's 

certificate of acknowledgment identifying the person executing the 

affidavit is reasonable proof of identity of the person executing the 

affidavit. 

(f) If the affidavit does not contain a notary public's 

certificate of acknowledgment of the identity of the persons executing 

the affidavit, the holder shall note on the affidavit for each person 

either that the person executing the affidavit is personally known or 

a description of the identification provided by the person executing 

the affidavit. 

Comment. Section 9633 is a new provision that is designed to 
provide clear rules as to the type of identification that reasonably 
can be relied upon to establish the identity of a person executing an 
affidavit. The section is drawn from Civil Code Section 1185 
(acknowledgment of instrument by notary public) but does not permit a 
driver's license issued by a Canadian or Mexican public agency to be 
used as reasonable proof of identity. 

CROSS-REFERENCE 

Definitions 
Holder of the decedent's property § 9603 
Property § 62 
State § 74 

DRAFTSMAN'S NOTE. The existing statute does not deal with the problem 
of the requirement of proof of identity of the persons executing the 
affidavit. A representative of the California Bankers Association has 
suggested that the statute deal w1th the quest10n of the 
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responsibility of the holder of the property to identify the person or 
persons to whom the property is to be delivered. Section 9633 deals 
with this matter. The section is drawn from the provision governing 
the duty of the notary public to reasonably identify the person 
acknowledging an instrument. 

§ 9634. Transfer of property to successor 

9634. (a) If the requirements of Sections 9630 to 9633, 

inclusive, are satisfied: 

(1) The person or persons executing the affidavit are entitled to 

have the property described in the affidavit paid, delivered, or 

transferred to them. 

(2) A transfer agent of a security described in the affidavit 

shall change the registered ownership on the books of the corporation 

from the decedent to the person or persons executing the affidavit. 

(b) If the holder of the decedent's property refuses to pay, 

deliver, Or transfer any personal property or evidence thereof, the 

person or persons entitled to the property may recover the property or 

compel its payment, delivery, or transfer in an action brought for 

that purpose against the holder of the property. 

Comment. Subdivision (a) of Section 9634 is drawn from portions 
of former Section 630. The person paying. delivering, or transferring 
the property is protected from liability. See Section 9635. Payment 
or transfer pursuant to Section 9634 does not preclude later 
administration of the decedent's estate. See Section 9637. As to the 
liabilities of the person receiving the property. see Sections 
9638-9642. 

Subdivision (b) is new and makes clear that the duty imposed by 
subdivision (a) can be enforced by an action against the holder. This 
remedy is in addition to the remedies against the holder if the 
decedent's estate is probated. See also Section 9567 (court order for 
delivery of property to surv1V1ng spouse made in proceeding to 
determine property passing to surviving spouse). 

CROSS-REFERENCES 

Definitions 
Holder of the decedent's property § 9603 
Personal property § 58 
Property § 62 
Security § 70 

DRAFTSMAN'S NOTE. Section 9634 is a new provision that imposes a duty 
on the holder to transfer the property to the succeSSors of the 
decedent if the statutory requirements are satisfied and permits the 
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successors to bring an action to recover the property or to compel the 
transfer if the holder does not comply with the statute. The 
provision is drawn from the Arizona statute. 

§ 9635. Protection of transferor from liability 

9635. Receipt by the holder of the decedent's property of the 

affidavit constitutes sufficient acquittance for the payment of money, 

delivery of property, or changing registered ownership of property 

pursuant to this chapter and discharges the holder from any further 

liability with respect to the money or property. The holder has no 

duty to see to the application of the property or evidence thereof or 

to inquire into the truth of any statement in the affidavit. 

Comment. Section 9635 continues the substance of the first 
sentence of former Section 631. 

CROSS-REFERENCES 

Definitions 
Holder of the decedent's property § 9603 
Property § 62 

§ 9636. Claim against estate in probate 

9636. When the money or property claimed in an affidavit 

presented under this chapter is that of a deceased heir or devisee of 

a deceased person whose estate is being administered in this state, 

the personal representative of the person whose estate is being 

administered shall present the affidavit to the court in which the 

estate is being administered. The court shall direct the personal 

representative to pay the money or deliver the property to the person 

or persons who furnished the affidavit to the extent that the decree 

of distribution determines that the deceased heir or devisee was 

entitled to the money or property under the will or the laws of 

succession. 

Comment. Section 9636 continues the substance of former Section 
631.1. 

Definitions 
Devisee § 34 
Heirs § 44 

CROSS-REFERENCES 
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Personal representative § 
Property § 62 
will § 88 

§ 9637. No pending probate proceeding; later probate proceeding not 
precluded 

9637. (a) The procedure provided by this chapter may be used 

only if no proceeding for the administration of the decedent's estate 

is pending or has been conducted in California. 

(b) Payment, delivery, or transfer of a decedent's property 

pursuant to this chapter does not preclude later proceedings for 

administration of the decedent's estate. 

Comment. Subdivision (a) of Section 9637 is a new provision that 
is consistent with the last sentence of former Section 631. See 
BroIL, Summary Administration, in 1 California Decedent's Estate 
Administration § 3.14, at 124 (Cal. Cont. Ed. Bar 1971). 

Subdivision (b) is drawn from the last sentence of former Section 
631. See Brezzo V. Brangero, 51 Cal. App. 79, 81, 196 P. 87 (l921); 
Evans, Comments on the Probate Code of California, 19 Calif. L. Rev. 
602, 607 (1931). - -- -- -

Definitions 
Property § 62 

CROSS-REFERENCES 

§ 9638. Personal liability for decedent's unsecured debts 

9638. Subject to Section 9641, a person to whom payment, 

delivery, or transfer of the decedent's property is made under this 

chapter is personally liable for the unsecured debts of the decedent. 

Any such debt may be enforced against the person in the same manner as 

it could have been enforced against the decedent if the decedent had 

not died. In any act ion based upon the debt, the person may ass ert 

any defenses, cross-complaints, or setoffs that would have been 

available to the decedent if the decedent had not died. 

Comment. The first sentence of Section 9638 is drawn from 
Section 6611 (small estate set-aside), but Section 9638 does not 
include the one-year limitation on the duration of personal liability 
provided by Section 6611. Instead, Section 9638 follows Section 9543 
(enforcement of debt against surv1v1ng spouse) and Section 9656 
(enforcement of debt against petitioners who receive low value real 
property under court order made in summary proceeding). Section 9538 
(by providing that any action based on the debt is subject to the same 
defenses that would have been avsilable to the decedent if the 
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decedent had not died) adopts the same statute of limitations that 
would have applied in an action against the decedent on the debt had 
the decedent not died. The liability under Section 9638 is limited. 
See Section 9641. 

Definit ions 
Property § 62 

CROSS-REFERENCES 

DRAFTSMAN'S NOTE. The existing statute does not deal with the 
situation where the decedent's estate is probated after personal 
property has been paid, delivered, or transferred pursuant to an 
affidavit. Nor does it deal with the liability of the person who 
receives property using the affidavit procedure if there later proves 
to be a person with a superior right to the property or if there are 
unpaid unsecured creditors. This chapter contains provisions 
governing these matters. See Sections 9638-9642. 

§ 9639. Personal liability to person having superior right 

9639. Subject to Section 9641, a person to whom payment, 

delivery, or transfer of the decedent's property is made under this 

chapter is personally liable to any person having a superior right to 

the property by testate or intestate succession from the decedent. An 

action to enforce the liability under this section is forever barred 

five years after the affidavit was presented under this chapter to the 

holder of the decedent's property. 

Comment. Section 9639 is new. The section makes clear that a 
person having a superior right to the property by testate or intestate 
succession can bring an action against the person who received the 
property. This remedy is an alternative to petitioning for the 
probate of the decedent' s estate. See Section 9640. The liability 
under Section 9639 is limited. See Section 9641. The five-year 
statute of limitations is comparable to that provided under Section 
(1358] for recovery of property of a missing person if the missing 
person appears after the distribution of his or her property. 

CROSS-REFERENCES 
Definitions 

Holder of the decedent's property § 9603 
Property § 62 

§ 9640. Restitution if estate proceeding commenced 

9640. Subject to Section 9641, if proceedings for the 

administration of the decedent's estate are commenced, each person to 

whom payment, delivery, or transfer of the decedent's property is made 

under this chapter and who still has the property is liable for 
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restitution of the property to the estate, or, if the person no longer 

has the property, is liable for restitution to the estate of the fair 

market value of the property as of the date of disposition of the 

property, together with the net income the person received from the 

property. An action to enforce the liability under this section is 

forever barred five years sfter the affidavit was presented under this 

chspter to the holder of the decedent's property. 

Comment. Section 9640 requires restitution to the decedent's 
estate if probate proceedings are commenced. This liability is 
limited. See Section 9641. The five-year statute of limitations is 
comparable to that provided under Section [1358] for recovery of 
property of a missing person if the missing person appears after the 
distribution of his or her property. 

CROSS-REFERENCES 

Definitions 
Holder of the decedent's property § 9103 
Property § 62 

§ 9641. Limitation on liability 

9641. (a) A person to whom payment, delivery, or trsnsfer of the 

decedent's property has been made under thi s chapter is not liable 

under Section 9638 or 9639 if proceedings for the administration of 

the decedent's estate are commenced and the person restores the 

property or its fair market value and net income to the estate in 

compliance with Section 9640. 

(b) The property or amount required to be restored to the estate 

under Section 9640 shall be reduced by any property or amount paid by 

the person to satisfy a liability under Sections 9638 or 9639. 

(c) The aggregate of the personal liability of a person under 

Sections 9638 and 9639 shall not exceed the fair market value at the 

date of the decedent's death of the decedent's property paid, 

delivered, or transferred under this chapter to that person, less the 

amount of any liens and encumbrances on the property. 

Comment. Section 9641 is new and limits the liability of a 
person to whom payment, delivery, or transfer of the decedent's 
property is made under this chapter to the property or amount received. 

Definitions 
Property § 62 

CROSS-REFERENCES 
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§ 9642. Other remedies not affected 

9642. The remedies available under Sections 9638 to 9641, 

inclusive, are in addition to any remedies available by reaSOn of any 

fraud or intentional wrongdoing. 

Comment. Section 9642 makes clear that the remedies provided in 
this chapter for creditors and persons having a superior right to the 
property do not limit any other remedies that are available by reason 
of fraud or intentional wrongdoing. 

§ 9643. Payment of costs and fees of public administrator 

9643. A public administrator who has taken charge of the estate 

of a decedent as provided in Section [1140] may refuse to pay money or 

deliver property pursuant to this chapter if payment of the costs and 

fees described in Section [1144.5], subject to the dollar limitations 

specified in [that section], has not first been made or adequately 

assured to the satisfaction of the public administrator. 

Comment. Section 9643 is the same in substance as subdivision 
(e) of former Section 630. 

Definitions 
Property § 62 

CROSS-REFERENCES 

§ 9644. Chapter does not apply to real property 

9644. Nothing in this chapter applies to real property. 

Comment. Section 9644 continues the substance of the last sen­
tence of subdivision (b) of former Section 630. 

CROSS-REFERENCES 

Definitions 
Real property § 9604 

CHAPTER 4. COURT ORDER DETERMINING SUCCESSION TO REAL PROPERTY 

DRAFTSMAN'S NOTE. This chapter provides a new procedure for 
obtaining, without the need for a probate proceeding, a court order 
determining that real property of the decedent passed to one or more 

ersons b intestate succession or under the decedent's will. The 
rocedure is drawn from Sections 650-655 order determinin that 

property passed to surviving spouse 
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Unlike the Section 650 procedure, this chapter does not permit 
the petitioner to obtain an order determining that personal property 
is property passing to the petitioner. An earlier draft would have 
allowed the petitioner to obtain such an order, but objections were 
made to that provision based on the fear that including the provision 
would result in financial institutions becoming unwilling to rely on 
an affidavit to release moneys. 

§ 9650. No pending probate proceeding 

9650. The procedure provided by this chapter may be used only if 

no proceeding is being or has been conducted in this state for 

administration of the decedent's estate. 

Comment. Section 9650 makes the procedure provided by this 
chapter an alternative to the probate of a small estate. 

§ 9651. Petition for court order determining succession to real 
property 

9651. Subject to the provisions of this chapter and Chapter 2 

(commencing with Section 9610), if a decedent dies leaving real 

property in this state and 40 days have elapsed since the death of the 

decedent, the successor of the decedent to the real property, without 

procuring letters of administration or awaiting the probate of the 

will, may file a petition in the superior court of the county in which 

the estate of the decedent may be administered requesting a court 

order determining that the petitioner has succeeded to the real 

property and that administration of the decedent's estate is 

unnecessary. 

Comment. Sections 9650-9656 are new and provide a procedure for 
obtaining, without the need for a probate proceeding, a court order 
determining that real property of the decedent passed to one or more 
persons by intestate succession or under the decedent's will. The new 
procedure is drawn from Sections 9560-9571 (order determining that 
property passed to surviving spouse). 

The procedure provided by this chapter can be used only if all of 
the following conditions are satisfied: 

(1) The gross value of the decedent's real and personal property 
in this state (excluding certain property) does not exceed $60,000. 
See Section 9610. 

(2) No proceeding is pending or has been conducted in this state 
for administration of the decedent's estate. See Section 9650. 

(3) The decedent died leaving real property in this state and 40 
days have elapsed since the death of the decedent. See Section 9651. 
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(4) The petition is joined in by all those who have succeeded to 
the real property by intestate succession Or under the decedent's 
will. See Section 9651. See also Section 9606 (defining "successor 
of the decedent")' 

(5) Notice is given to all heirs and devisees of the decedent, to 
the executor named in the decedent's will, and to all other persons 
named in the decedent's will, so far as known to the petitioner. 
Section 9653. 

CROSS-REFERENCES 
Definitions 

Real property § 9604 
Successor of the decedent § 9606 
will § 88 

Persons authorized to act on behalf of heir or beneficiary § 9611 

§ 9652. Contents of petition 

9652. (a) The petition shall be verified by all the petitioners, 

shall contain a request that the court make an order under Chapter 4 

(commencing with Section 9650) of Part 2 of Division 8 of the Probate 

Code determining that the real property described in the petition is 

property passing to the petitioners and that no administration of the 

decedent's estate is necessary, and shall state all of the following: 

(1) The facts necessary to determine that the petition is filed 

in the proper county. 

(2) The gross value of the decedent's real and personal property 

in California, excluding the property described in subdivisions (b), 

(c), and (d) of Section 9610 of the California Probate Code, does not 

exceed sixty thousand dollars ($60,000). The gross value of the 

decedent's interest in real property is determined from the full cash 

value of the property as determined from the county assessment roll as 

defined in Section 9602 of the California Probate Code. 

(3) The full cash value of the decedent's real property in this 

state as determined from the county assessment roll as defined in 

Section 9602 of the California Probate Code; 

(4) No proceeding is now being or has been conducted in 

California for administration of the decedent's estate. 

(5) Whether estate proceedings for the decedent have been 

commenced in any other jurisdiction and, if so, where such proceedings 

are pending or were conducted. 
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(6) The names, addresses, relationships, and ages of the heirs 

and devisees of the decedent, the names and addresses of all persons 

named as executors of the will of the decedent, and the names and 

addresses of all other persons named in the will of the decedent, so 

far as known to any petitioner. 

(7) A description of the real property in this state which the 

petitioners allege is property of the decedent passing to the 

petitioners. 

(8) The facts upon which the petitioners base the allegation that 

the described property is property passing to the petitioners. 

(b) If the petitioners base the allegation that the described 

property is property passing to the petitioners under the will of the 

decedent, a copy of the will shall be attached to the petition. 

Comment. Section 9652 is drawn in part from Section 9561 
(petition for order determining property is property passing to 
surviving spouse). A guardian, conservator, trustee, or custodian is 
authorized to act as petitioner on behalf of the person to whom the 
real property passes. See Section 9611. 

CROSS-REFERENCES 

Definitions 
County assessment roll § 9602 
Devisee § 34 
Heirs § 44 
Person § 56 
Personal property § 58 
Real property § 9614 
will § 88 

Persons authorized to act on behalf of heir or beneficiary § 9611 

DRAFTSMAN'S NOTE. Paragraphs (2) and (3) of subdivision (a) 
designed to aSSure that the estate is one that satisfies 
requirements of Section 9610. 

§ 9653. Notice of hearing 

are 
the 

9653. Notice of the hearing on the petition shall be given to 

the persons and in the manner prescribed in Article 2 (commencing with 

Section 7240) of Chapter 2 of Part 2 of Division 7. 

Comment. Section 9653 is the same in substance as subdivision 
(b) of Section 9566 (petition for order determinating property is 
property passing to surviving spouse). 

DRAFTSMAN'S NOTE. If subdivision (b) of Section 9566 is changed, 
Sect10n 9653 should be conformed to the Change. 
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§ 9654. Court order 

9654. (a) If the court makes the findings required under 

subdivision (b), the court shall issue an order determining (1) that 

real property, to be described in the order, of the decedent is 

property passing to the petitioners and the specific property interest 

of each petitioner in the described property and (2) that no 

administration of the decedent's estate is necessary. 

(b) The court may make an order under this section only if the 

court makes all of the following findings: 

(1) The gross value of the decedent's real and personal property 

in California, determined as provided in Section 9610, does not exceed 

sixty thousand dollars ($60,000). 

(2) Not less than 40 days have elapsed since the death of the 

decedent. 

(3) No proceeding is now being or has been conducted in this 

state for administration of the decedent's estate. 

(4) The real property described in the order is property of the 

decedent passing to the petitioners. 

(c) Unless evidence is offered by a person opposing the petition 

that the gross value of the decedent's real and personal property in 

California, determined as provided in Section 9610, exceeds sixty 

thousand dollars ($60,000), the finding required by paragraph (1) of 

subdivision (b) shall be made on the basis of the verified petition 

and, if the court requires, evidence satisfactory to the court of the 

full cash value of the real property as determined from the county 

assessment roll. The court shall not make a separate determination of 

the value of the decedent's interest in the real property. 

(d) No inventory and appraisement of the decedent's estate shall 

be required. Whether or not an inventory and appraisement is filed 

under Section 9658, the value of the decedent's interest in the real 

property shall be determined from the full cash value of the property 

as determined from the county assessment roll. 

Comment. Section 9654 is designed to permit the petitioners to 
obtain a court order that will provide a marketable title to the 
decedent's real property in case of a small estate without the need to 
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incur the expense of an appraisal of the decedent's estate. See also 
Section [605(a)(2)(B)] (appraisal by probate referee not required for 
estates subject to summary proceedings pursuant to Section [630]) and 
Section [657] (inventory and appraisement not required for petition by 
surviving spouse under [Section 650]). 

The court does not make a finding under Section 9654 as to the 
value of specific items or parcels of property; the court makes a 
finding only that "the gross value of the decedent's real and personal 
property in California, determined as provided in Section 9610 of the 
Probate Code, does not exceed $60,000." For the purposes of making 
this finding, real property is valued at its full cash value as 
determined from the county assessment roll. Section 9658 permits the 
petitioner to file an inventory and appraisement, made as set forth in 
[Chapter 9 (commencing with Section 600], in a proceeding under this 
chapter. This will permit the petitioner to obtain an independent 
appraisal made by a probate referee if such an appraisal determining 
"fair market value" would be useful to the petitioner for the purposes 
of the adjusted basis for federal capital gains taxes, but the 
inventory and appraisement has no relevance to the requirement of 
subdivision (b)(l) that the court make a finding that the gross value 
of the decedent's real and personal property in California, determined 
as provided in Section 9610, does not exceed $60,000. The 
determination as provided in Section 9610 is made using the assessed 
value for property tax purposes, not the "fair market value" 
determined by an inventory and appraisement made by a probate 
referee. See also the Comment to Section 9658. 

CROSS-REFERENCES 

Defini t ions 
County assessment roll § 9602 
Personal property § 58 
Real property § 9604 

DRAFTSMAN'S NOTE. Section 9654 provides for a court order determining 
that the real property of the decedent described in the order is 
property passing to the petitioner. The order may not be issued 
unless 40 days have elapsed since the death of the decedent. The 
court determines onl that the ross value of the decedent's real and 
personal property in this state does not exceed 60,000. No 
determination is made of the value of individual items of property or 
of the "fair market value" of the real ro ert described in the 
order. However, a separate provision (Section 9658 authorizes the 
filing of an inventory and appraisement made by a probate referee. 
This will permit the petitioner to obtain an independent appraisal 
determining "fair market value" if that would be useful to the 
petitioner for the purposes of the adjusted basis for federal capital 
gains taxes. It should be noted, however, that an inventory and 
appraisement by a probate referee is not required to obtain an 
adjusted basis. 
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§ 9655. Finality of order 

9655. Upon becoming final, an order under this chapter 

determining that real property is property passing to the petitioners 

is conclusive on all persons, whether or not they are in being. 

Comment. Section 9655 is drawn from Section 9568 (property 
passing to surviving spouse). 

Defini t ions 
Person § 56 

CROSS-REFERENCES 

Real property § 9604 

DRAFTSMAN'S NOTE. Section 9655 should conform to 
ultimately adopted for use in the comparable provision 
relating to the court order determining property passing 
surviving spouse. 

§ 9656. Personal liability of petitioners 

to a 

9656. (a) Subject to subdivisions (b) and (cl, the petitioners 

who receive the decedent's property pursuant to an order under thi s 

chapter are personally liable for the unsecured debts of the 

decedent. 

(b) The personal liability of any petitioner shall not exceed the 

fair market value at the date of the decedent's death of the property 

received by that petitioner pursuant to an order under this chapter, 

less the amount of any liens and encumbrances on the property. 

(c) In any action or proceeding based upon an unsecured debt of 

the decedent, the petitioners may assert any defense, cross-complaint, 

or setoff which would have been available to the decedent if the 

decedent had not died. 

Comment. Section 9656 is drawn from Section 6611 (small estate 
set aside), but Section 9656 does not include the one-year limitation 
on the duration of personal liability provided by Section 6611. See 
the discussion in the Comment to Section 9638. 

§ 9657. Attorney's fee 

9657. The attorney's fee for services performed in connection 

with the filing of a petition and Obtaining a court order under this 

chapter is determined by private agreement between the attorney and 

the client and is not subject to approval of the court. 



Comment. Section 9657 is comparable to 
(determination Or confirmation of property passing 
surviving spouse). See the Comment to Section 9571. 

§ 9658. Inventory and appraisement 

Sect ion 9571 
or belonging to 

9658. Within three months after the filing of a petition under 

this chapter or wi thin such further time as the court [or judge I for 

reasonable cause may allow, the petitioner may file with the clerk of 

the court an inventory and appraisement in the form set forth in 

[Section 600]. The appraisement shall be made as set forth in 

[Chapter 9 (commencing with Section 600]. The petitioner may appraise 

the assets which an personal representative could appraise under 

[Sect ion 605]. 

Comment. Section 9658 is drawn from the first three sentences of 
former Section 657, now Section 9570. An inventory and appraisement 
is not necessary and may not be required for the purposes of making an 
order under this chapter. See Sect ion 9654. However, Section 9658 
permits the petitioner to file an inventory and appraisement in a 
proceeding under this chapter. This will permit the petitioner to 
obtain an independent appraisal made by a probate referee if such an 
appraisal determining "fair market value" would be useful to the 
petitioner for the purpose of the adjusted basis for federal capital 
gains taxes. It should be noted, however, that an independent 
appraisal by a probate referee is not required to obtain an adjusted 
basis, and a valuation by an expert appraiser may be more useful to 
the petitioner in some cases for the purposes of federal capital gsins 
taxes. The filing of an inventory and appraisement under this section 
has no effect On the requirement of subdivision (b» (1) of Section 
9654 that the court maske as finding that the gross value of the 
decedent's real and personal property in California, determined as 
provided in Section 9610, does not exceed $60,000, since the 
determination as provided in Section 9610 is made using the assessed 
value for property tax purposes, not the "fair market value" 
determined by an inventory and appraisement made by a probate referee. 

CHAPTER 5. AFFIDAVIT PROCEDURE FOR TRANSFER OF REAL PROPERTY 
OF SMALL ESTATE 

DRAFTSMAN'S NOTE. This chapter provides a new procedure that permits 
use of an affidavit to transfer title of real property as of record 
where the real ro ert does not have ross value in excess of 

10,000. The procedure is drawn from the Arizona statute. The 
Arizona statute does not require that the affidavit contain a 
certificate of acknowledgment of a notary public identifying each 
person executing the affidavit; this is required by the provisions of 
the new cha ter. The affidavit is filed with the court clerk who 
issues a certified coPy of the affidavit (without the attachments. 
The cerhhed coPy 18 recorded 10 the property records 1n the county 
to clear the title to the property. 
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Although Chapter 4 (commencing with Section 9650) permits the 
court order determining ownership of real property to be made if 40 
days have elapsed from the date of the decedent's death, the affidavit 
procedure for real property under this chapter cannot be used until 
six months have elapsed from the date of the decedent's death. This 
follows the Arizona statute and recognizes that the court proceeding 
involves notice to the heirs and devisees of the decedent but the 
affidavit procedure does not. The delay of six months allows persons 
interested in the decedent's estste to commence a proceeding to 
probate the estate. 

§ 9680. Filing affidavit in superior court 

9680. (a) After six months from the death of a decedent, a 

person or persons claiming as successor of the decedent to the 

decedent's interest in real property may file in the superior court in 

the county in which the decedent was domiciled st the time of death, 

or if the decedent was not domiciled in this state at the time of 

death then in any county in which real property of the decedent is 

located, an affidavit describing the real property and the interest of 

the decedent therein and stating all of the following: 

(I) The gross value of all real property in the decedent's estate 

located in California does not exceed ten thousand dollars ($10,000). 

The value of the decedent's interest in the real property is 

determined from the full cash value of the property as determined from 

the county assessment roll as defined in Section 9602 of the 

California Probate Code. 

(2) At least six months have elapsed since the death of the 

decedent as shown in a certified copy of decedent's death certificate 

attached to the affidavit. 

(3) No proceeding is now being or has been conducted in 

California for administration of the decedent's estate. 

(4) Funeral expenses, expenses of last illness, and all unsecured 

debts of the decedent have been paid. 

(5) The affidavit is executed by the successor of the decedent 

(as defined in Section 9606 of the California Probate) to the 

decedent's interest in the described property. 

(6) No other person has a right to the interest of the decedent 

in the described property. 
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(7) Each person signing the affidavit affirms that all statements 

in the affidavit are true and further acknowledges that any false 

statement may subject the person to penalties relating to perjury. 

(b) For each person executing the affidavit, the affidavit shall 

contain a notary public's certificate of acknowledgment identifying 

the person. If the person or persons executing the affidavit claim 

under the decedent's will, a copy of the will shall be attached to the 

affidavit. 

Comment. Sections 9680-9684 provide a new procedure for 
obtaining a marketable title to real property in which the decedent's 
interest did not exceed $10,000 gross value. The new procedure is 
drawn in part from a statute enacted in Arizona in 1983. See 1983 
Ariz. Stats. ch. 196 (Ariz. Rev. Stats. §§ 14-3971, 14-3972). For a 
discussion of the Arizona statute, see December-January 1984 Arizona 
Bar Journal at 36. 

Section 9680 ties the value of the real property to that shown on 
the assessment ro 11 for the year of the death of the decedent. This 
value is easily and inexpensively determined, and its use serves to 
limit the use of the procedure provided by this chapter to cases where 
the property is of relatively small value. 

Definitions 
Person § 56 
Real property § 9604 

CROSS-REFERENCES 

Successor of the decedent § 9606 
will § 88 

Persons authorized to act on behalf of heir or beneficiary § 9611 

§ 9681. Filing fee 

9681, Notwithstanding any other provision of law, the total fee 

for the filing of an affidavit under Section 9680 and the issuance of 

one certified copy of the affidavit under Section 9682 is thirty-five 

dollars ($35). 

Comment. The fee provided by Section 9681 is the total fee. No 
additions to the $35 fee are to be made for such fees as a law library 
fee, judges' retirement fee, reporter's fee, or the like. 

DRAFTSMAN'S NOTE. Is $35 an appropriate fee? 

§ 9682. Issuance and recording of certified coPy of affidavit 

9682. Upon receipt of the affidavit and the required fee, the 

court clerk, upon determining that the affidavit is complete, shall 

file the affidavit and attachments and shall issue a certified copy of 
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the affidavit without the attachments. The certified copy shall be 

recorded in the office of the county recorder of the county where the 

real property is located. 

Comment. See the Comment to Section 9680. 

CROSS-REFERENCES 
Definitions 

Real property § 9604 

§ 9683. Effect of recorded affidavit 

9683. (a) A good faith purchaser of real property for value from 

or a good faith lender to a person designed as a successor to the 

property in a certified copy of an affidavit issued under Section 9682 

and recorded in the county in which the real property is located has 

the same rights and protections as the purchaser or lender would have 

if the person designated as a successor in the recorded certified copy 

of the affidavit had been named as a distributee of the real property 

in a decree of distribution that had become final. 

(b) The issuance and recording of a certified copy of an 

affidavit under this chapter does not prec lude later proceedings for 

administration of the decedent's estate. 

Comment. Subdivision (a) of Section 9683 is designed to give the 
successors designated in the certified copy of the affidavit a 
marketable title to the real property. Good faith purchasers and 
lenders are protected to the same extent as they are protected when 
they deal with the distributee under a final decree of distribution. 
See Section [1021] (effect of final decree of distribution). Although 
Section 9683 protects good faith purchasers and lenders, it does not 
preclude later probate proceedings. See subdivision (b). The 
successor designated in the recorded affidavit has a duty to restore 
the property, or its value if the property has been disposed of, to 
the estate if proceedings are later commenced for administration of 
the decedent's estate. See Section 9686. The successor also is 
liable to an unsecured creditor (Section 9684) or to a person having a 
superior right to the property (Section 9685). This liability is 
limited. See Section 9687. 

CROSS-REFERENCES 
Definitions 

Real property § 9604 
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§ 9684. Personal liability for decedent's unsecured debts 

9684. Subject to Section 9687, each person who is designated as 

a successor to property in a certified copy of an affidavit issued 

under Section 9682 is personally liable for the unsecured debts of the 

decedent. Any such debt may be enforced against the person in the 

same manner as it could have been enforced against the decedent if the 

decedent had not died. In any action based upon the debt, the person 

may assert any defense, cross-complaint, or setoff that would have 

been available to the decedent if the decedent had not died. 

Comment. Section 9684 is the same in substance as Section 9638. 
See the Comment to that section. The liability under Section 9684 is 
limited. See Section 9687. 

§ 9685. Personal liability to person having superior right 

9685. Subject to Section 9687, each person who is designated as 

a successor to property in a cert ified copy of an aff idavi t issued 

under Section 9682 is personally liable to any person having a 

superior right to the property by testate or intestate succession from 

the decedent. An action to enforce the liability under this section 

is forever barred five years after the certified copy of the affidavit 

is issued under Section 9682. 

Comment. Section 9685 is comparable to Section 9639. The 
liability under Section 9685 is limited. See Section 9687. 

Definitions 
Person § 56 

CROSS-REFERENCES 

§ 9686. Restitution if estate proceeding commenced 

9686. Subject to Section 9687, if proceedings for administration 

of the decedent's estate are commenced, each person who is designated 

as· a successor to property in a certified copy of an affidavit issued 

under Section 9682 and who still has his or her interest in the 

property is liable for restitution of that interest to the estate, or, 

if the person no longer has the interest, is liable for restitution to 

the estate of the fair market value of the interest as of the date of 

its disposition, together with the net income the person received from 

the property. An action to enforce the liability under this section 
is forever barred five years after the certified copy of the affidavit 

is issued under Section 9682. 
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Comment. Section 9686 is 
Conunent to that section. The 
comparable to the five-year 
possession. See Code Civ. Proc. 

comparable to Section 9640. See the 
five-year statute of limitations is 

statute of limitations for adverse 
§ 318. 

CROSS-REFERENCES 
Definit ions 

Person § 56 

§ 9687. Limitation on liability 

9687. (a) A person designated as a Successor to property in a 

certified copy of an affidavit issued under Section 9682 is not liable 

under Section 9684 or 9685 if proceedings for the administration of 

the decedent's estate are commenced and the person restores his or her 

interest in the property or its fair market value and net income to 

the estate in compliance with Section 9686. 

(b) The interest in the property or amount required to be 

restored to the estate under Section 9686 shall be reduced by any 

property or amount paid by the person to satisfy a liability under 

Sections 9684 or 9685. 

(c) The aggregate of the personal liability of a person under 

Sections 9684 and 9685 shall not exceed the fair market value at the 

date of the decedent's death of the decedent's property received by 

that person under this chapter, less the amount of any liens and 

encumbrances on that property. 

Comment. Section 9687 is comparable to Section 9641. 

Defini t ions 
Person § 56 

CROSS-REFERENCES 

§ 9688. Other remedies not affected 

9688. The remedies available under Sections 9684 to 9687, 

inclusive, are in addition to any remedies available by reason of any 

fraud or intentional wrongdoing. 

Comment. Section 9688 makes c lear that the remedie s provided in 
this chapter for creditors and persons having a superior right to the 
property by testate or intestate succession do not limit any other 
remedies that are available by reason of fraud or intentional 
wrongdoing. 
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Memo 85-48 Exhibit 1 
0026a 

DISPOSITION OF REPEALED PROBATE CODE SECTIONS 

Probate Code § 630 (re ealed). Affidavit rocedure for estates not 
exceeding 60,000 [as proposed to be amended by recommendation to 
1985 Legislature] 

Comment. Subdivision (a) of Section 630 is superseded by Section 
9610. The former limitation that the gross value of the real property 
in the estate not exceed $10,000 is not continued. 

The listing of the relatives of the decedent and the requirement 
that they have a right to succeed to the property of the decedent in 
subdivision (b) of Section 630 is not continued. See Section 9606 
(defining "successor of the decedent") and Section 9630 (persons 
authorized to use affidavit procedure). The substantive effect of the 
reference in subdivision (b) to the gusrdian or conservator of the 
estate is continued in subdivision (a) of Section 9611. The portion 
of subdivision (c) relating to a trustee is superseded by the last 
sentence of subdivision (a) of Section 9606 and subdivision (b) of 
Section 9611. The reference in subdivision (b) to the beneficiaries 
under the decedent's will is continued in subdivision (a) of Section 
9606 and by use of the defined term "successor of the decedent" in 
Sections 9630-9644 which supersede former Sections 630-632. The 
portion of subdivision (b) granting authority to collect money, 
receive tangible personal property, or have evidences transferred 
without probate is continued in Section 9630. The reference in 
subdivision (b) to a "financial institution" is omitted as unnecessary 
because a financial institution is included within the definition of 
"holder of the decedent's property" in Section 9603 as a person "owing 
money to the decedent". See also Section 56 (defining "person"). The 
phrase "person, representative, corporation, officer or body" in 
subd ivis ion (b) has been omitted as unnecessary in view of the broad 
definition of "person" in Section 56. The reference to the "person 
••• owing the money, having custody of such property or acting as 

registrar or transfer agent of such evidences of debt, obligation, 
interest, right, stock, or chose in action" is continued in the 
definition of "holder of the decedent's property" in Section 9603, and 
by use of the defined term in Sections 9630-9644 which supersede 
former Sections 630-632. The portion of subdivision (b) referring to 
furniShing an affidavit or declaration under penalty of perjury 
showing the right of the person or persons to receive the money or 
property or to have the evidences transferred is superseded by Section 
9631. The substance of the last sentence of subdivision (b) is 
continued in Section 9644. 

Subdivision (c) is continued in substance in subdivision (c) of 
Section 9611. 

Subdivision (d) is continued in substance in paragraph (2) of 
subdivision (a) of Section 9634. 

Subdivision (e) is continued in substance in Section 9643. 
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Probate Code § 631 (repealed). Effect of receipt of affidavit 

Comment. The substance of the first sentence of Section 631 is 
continued in Section 9635. The substance of the last sentence of 
Section 631 is continued in substance in subdivision (b) of Section 
9637. See Brezzo v. Brangero, 51 Cal. App. 79, 81, 196 P. 87 (1921); 
Evans, Comments on the Probate Code of California, 19 Calif. L. Rev. 
602, 607 (1931). 

Probate Code § 631.1 (repealed). Claim against estate in probate 

Comment. Section 631.1 is continued in substance in Section 9636. 

Probate Code § 632 (repealed). Exclusion of estate terminable upon 
death and of property passing to surviving spouse 

Comment. Section 632 is continued in substance in paragraph (1) 
of subdivision (b) of Section 9610. See the Comment to Section 9610. 
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CONFORMING AMENDMENTS IN OTHER CODES 

Health & Safety Code § 18102 (amended). Transfer of manufactured home, 
mobi1ehome, commercial coach, or truck camper without probate 

Comment. The phrase "heir in the order named in Sect ion 630 of 
the Probate Code" in Section 18102 is replaced by the phrase "the 
person or persons who succeeded to the property under Section 6402 of 
the Probate Code." Section 630 has been repealed. 

Vehicle Code § 5910 (amended). Transfer of vehicle without probate 

Comment. The phrase "heir in the order named in Section 630 of 
the Probate Code" in Sect ion' 5901 is replaced by the phrase "the 
person or persons who succeeded to the property under Section 6402 of 
the Probate Code." Section 630 has been repealed. 

Vehicle Code § 9916 (amended). Transfer of vessel without probate 

Comment. The phrase "heir in the order named in Section 630 of 
the Probate Code" in Section 9916 is replaced by the phrase "the 
person or persons who succeeded to the property under Section 6402 of 
the Probate Code." Section 630 has been repealed. 
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Exhibit 2 

ARIZONA S'rAT~-48 
UN I V E R SIT y _____________________ TEMPE, AR1ZO"A "52" 
COLLEGE OF LAW 

John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
4000 Middlefield Road, Room D-2 
Palo Alto, California 94306 

Dear John: 

August 6, 1984 

Following up on our conversation at Keystone, I enclose a 
copy of the statute Arizona enacted in 1983 relative to 
transfer of real property by affidavit and a copy of the 
article I wrote which was published in the Arizona Bar 
Journal (with corrections of the printing error in the 
form). So far as I know, all title companies are accept­
ing the affidavit here in Arizona. 

I would appreciate your sending copies of the California 
legislation enacted this year in the area of probate, which 
we discussed, including your version of the Uniform Transfers 
to Minors Act. 

Many thanks. 

RWE:af 

Enc. 

,:' -,-,-..... -------~~"""""', 

Sincerely, 

Richard W. Effland 
Professor of Law 
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ARTICLE 12. TRMISFER OF TITLE TO SMALL ESTATES BY AFFIDAVIT AND 
SiJ~IMARY AmlINlSTRATlON PROCEDURE 

La.ws 1983, Ch. 1%. § 3, substituted "Transfer of Title to Small Estates by 
.liiid»"t and Su:nmary .4dministration Proeedure" for "Collection of Personal 
Propert}' by .lifia'\'it and Summary Administration Procedure" as :he heading 
for this article. 

La. ws 1983, Ch. 196, § 4 provides: 
"The procedure for transiem·ng title to real and personal property as provided 

in title l4. chapter 3. articie 12, [Section 14-3971 et seq.] Arizona Revised 
Statutes, shall b offective for estates of decedents dying before or after the 
effecti,"e date of ~ .ioS act I, 

§ 14-3971. Colleolion of personal property by affidavit; ownenhip of vehid .. ; affida­
vit 0; Su«euiOD to real property 

)_ At any time after the death of a deoodent, any employer owing wages, salary, or 
othel' compe'lsation for personal services 0; the deced.nt .haU pay to the surviving spouse 
of the GoceJent the amount owing, not in excess of five thousand dollars, upon being 
presented an affida,;t made by or on behalf of the spouse stating that the affiant is the 
,urvillng spouse of the deoedent, or is authorized to act on behalf of the spouse, and that 
no application or petition for the appointment of a personal representative is pending or 
nas been granted in this state. 

B. Thirty days after the death of a deoodent, any person indebted to the deoodent, 
h3\;ng possession of tangible personal property or an instrument evidencing a debt, 
obligation, stock or chose fn action bElonging to the decedent shall make payment of the 
indebtedness, deliver the tangible personal property or an instrument evidencing' debt, 
ooligution, stock or chose in action to a person claiming to bE the su"""sor of the deoodent 
upon being presented an affid3\;t made by or on bEhalf of the successor statinr that: 

1, The value of ail of the personal property in deoodent's estate, wherever looated, I ... 
liens and encumbrances. does not ex<eed thirty thousand dollars. 

2. Thirty days bave elapsed since the death of the deoodent. 

3. No application or petition for the appointment Qf & personal representative is 
pending or has been granted in any jurisdiction. 

4. The claiming successor is entitled to payment or delivery of the property. 

C. A transfer agent of any security shall change the retristered ownership on toe OOoks 
of a corporation· from the decedent to the suco,essor or successors upon the presentatien ot' 
an affidavit as provided in subse<tion B. 

D. The motor vehicle division shall transfer tille of 3 motor vehicle from the clecedent 
to the successor or successors upon presentation of an affidavit as prm,-jded in subsec:ion B 
and upon payment of the necessary fees. 

E. Six month, after the death of a d ... 'Odent, a person or persons claiming :IS successor 
or successors to the decedent's interest in real property, including any debt secured by a 
lien on real property, may file in the court in the county in \1,'nich the deceri.e!1t ~'as 
domiciled at the time of death, or if the decedent was not domiciled in this state tilen in 
any county in lvhich real property of the decedent is locat ..... an affidavit describing the 
real property and the intere.t of the aeoodent therein and stating that: 

1. The value of all real property in the decedent's .. tate located in this state. less liens 
and encumbrances against the real property as of the date of droth, Joes not excee..! 
fifteen thousand dollars. The value of Ihe decedent', interest ,h.lI be determined from 
the full cash \·alue of the property as shown on the assessment roils for the year ;n ;,,":-nch 
the decedent died, except that in the case of a debt ;;ecured by a Han on real pf"Op'!'!"ty tne 
value shall be del<lrmined by the unpaid principal balance due on the debt as oi the aate oi 
death. 

2. Six months have elapsed .ince the death of the decedent as shown in a certified copy 
of deoodent', deat' certificate attached to the affidavit, 



3. No application or petition for appointment of a personai representative is pending or 
has been granted in any jurisciiction. 

4. Funeral expenses. expenses of last illness, and all unsecured debts of the decedent 
have been paid. 

5. The person or persons signing the affida"it are entitled to the real property by 
reason of the allowance in lieu of homescead and exempt property, by intestate :)uc~e::)Sivn 
as sole heir or heirs, or by devise under a valid Ia.;t will of the decedent, the origlnai Qr 
which is attached to the affidavit or has been probated. 

6. No other person has a right to the interest of the decedent in the described propert::. 

7. No federal or Ariwna estate tax is due on decedent's estate. 

8. The person or persons signing the affidavit affirm that all statements in the 
affidavit are true and material and further acknowle(Jge that any false ,statement may 
subject the person or persons to penalties relating to perjury and subornation of per.iury. 

F. The normal filing fee shall be charg-ed for the filing of an affidavit under subscdion 
E unless wai, .. ed by the court :lS provided by §§ 12-301 I)r 12-.302. Cpon re(,~!Dt of ~t:e 
affidavit the registrar, upon determinin!; that the affidavit is compie!€, shall ClU5C to ~ 
issued a certified copy of the affidavit \l,°ithout attacnmt:"nts. and the copy 5hall be recorded 
in the office of the recorner in the county where th~ real property is located. 

G. Nothing in this section shall limit the ri"hts of heirs and devisees under § 14--%01. 

§ 14-3972. Effect of affidavit 

A. Ti,e person paling, delivering. transfer:ing or issuing personal property or the 
evidence thereof pursuant to affidavit is discharged and released to the same extont as If 
he dealt with a personal representative of the decedent. He is not required to see to the 
application of the person,! property or evidence th.reol or to inquire into the truth of any 
statement in the affidavit. If any person to whom an affid"it is delivered refuse.; to pay, 
deliver, transfer or issue any personal property or "'idenee thereof, it may be roco,'ered or 

its payment. delivery, trans!'er or issuance oompelled upon ~roof of their right in a 
proceeding brought for the purpose by or on behaif 01 the persons entitled thereto. Any 
person to whom payment. dcii""ery, tran."ter or issuance is' made is :lnswcrable and 
accountable therefor to any personal representative of the estate or to any other person 
having a superior right 

B. The motor vehicle division i"uing title pursuant to affidavit is discharged and 
released to the same extent os if it de"lt with a personal representative of th~ decedent 
It is not required to see to the application of the personal property or evidence thereof or 
to inquire into the truth of any statement in the affidavit 

C. A purchaser of real property from or lender to the person or persons designated as 
successor or succeasors in a certified copy of· an affidavit issued under § 1~3971 and 
recorded in the count)' in which the real propert;, is located is entitled to the .. me 
protection as a person purcbasing from or lending to a distributee who has received a deed 
of distribution from a personal representative, as provided in § 14-3910. 

• 
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

IN THE MATTER OF THE ESTATE OF 

Deceased. 

) 
) 
) 
) 
) 

No. 

AFFIDAVIT FOR TRANSFER OF 
TITLE TO REAL PROPERTY 

---------------------------) 
STATE OF ARIZONA 

ss. 
COUNTY OF MARICOPA 

_______________________________________ , being first duly sworn 

on oath depose(s) and say(s): 

1. died on 

19--., more than six (6) months prior to the execution of this 

affidavit as shown in the certified copy of decedent's death 

certificate attached hereto, and 

Decedent at the time of death was domiciled in the County 

of Maricopa, State of Arizona. 

Decedent at the time of death was not domiciled in the 

State of Arizona and was domiciled in 

State of , and owned real property -------------------
located in the County of Maricopa, State of Arizona. 

2. Affiant(s) 'is(are) the successor(s) to the decedent's 

interest in real property (and) (or) a debt sec:.lred by a lien on real 

property and entitled to decedent's property by will or intestate 

i 
i .. --' 



succession. (My) (Our) relation to the decedent is ----.,. 
3. The description of the real property in the decedent's 

estate and the interest of the decedent therein are as follows: 

• 
4. The value of all real property, including any debt secure·j 

by a lien on real property, in the decedent's estate located in this 

state, less liens and encumbrances against said real property as of 

the date of death, does not exceed fifteen thousand ($15,000.00) 

dollars. 

5. No application or petition for appointment of a persona: 

representative is pending or has been granted in any jurisdiction. 

6. All funeral expenses, expenses of last illness, and al: 

uns~cured debts of the decedent have been paid. 

• 
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c 
7. The person(s) signing this affidavit (is) (ar~i ent:t~~~ 

to the real .property in the decedent's estate by reasen ~~: 

The allowance in lieu of homestead and exempt pr~p~~~y. 

Intestate succession as sole heir(s). 

By devise under a valid last will of the decedent, the 

original of which is attached hereto or has been probated 

in 

8. No other person has a right to the interest of the 

decedent in the described real property. 

9. No federal or Arizona estate tax is due on decedent's 

estate. 

10. (I) (We) affirm that all statements in this affidavit ~r' 

true and material and further acknowledge that any false statement ~, 

subject (me) (us) to penalties relating to perjury and subornation 0 

perjury. 

Dated this day of ___________________________ , 19 

Subscribed and sworn to before me this day of 

_________________ , 19 ___ , by 

Notary Public 
My commission expires: 

- J -



IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
IN AND FOR THE COUNTY OF MARICOPA 

IN THE MATTER OF THE ESTATE OF ) 
) 
) 

No. 

ORDER DIRECTING ISSUANCE 

Deceased. 
) 
) 

OF CERTIFIED COpy OF 
AFFIDAVIT WITHOUT ATTACHMENTS 

---------------------------) 
The registrar having examined the affidavit and the 

attachments thereto filed herein and having determined that t~e 

affidavit is complete, 

IT IS ORDERED that the Clerk of the Court shall issue a 

certified copy of the affidavit without attachments. • 

Note: 

Dated this ____ da,y of __________ ,19 __ 

REGISTRAR 

to 

A certified copy of the affidavit shall be recorded in the 
office of the recorder in the county where the real property 
is located. 

• 
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WITHOUT 
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Chapter 196, passed by the 
36th Legislature and approved 
by the Governor on April 20, 
became effective July 27, 1983. It 
is a significant expansion of the 
prior Arizona Probate Code 
section for transfer of property of 
a decedent by affidavit rather 
than administration under Court 
procedures. It substantially 
increases the amount of property 
which can be transferred by 
affidavit; it also for the first time 
permits transfer of interests in 
real property without 
administration. 

Before the amendment, 
Section 14-39718 permitted 
transfer of personal property by 
affidavit if the value of 
decedent's entire estate did not 
exceed $10,000. Whenever the 
estate included an interest in real 
property, the statutory affidavit 
procedure was not available. 
However, some title companies 
have been willing to issue title 
policies on the basis of affidavits 
of succession, particularly if the 

value of the realty is small. The 
$10,000 amount was set in 1976, 
when the $5,000 figure in the 
original Probate Code as 
enacted in 1973 was increased. 

S.8. 1069 as originally 
introduced in the Senate in 
January of this year would have 
created a new statutory section 
(14-3975) to provide for transfer 
of title to real property without 
necessity of administration. 
Because the value of real 
property is much more difficult to 
determine than the value of 
personal property such as ban k 
accounts, stocks and bonds, and 
motor vehicles, the bill as passed 
by the Senate tied the value to 
that shown on the assessment 
rolls for the year of death of the 
decedent. It would have required 
that the affidavit, which could be 
made 30 days after death, would 
become effect ive 6 months after 
filing. The procedure would have 
been available only to heirs in an 
intestate estate. 

When the bill reached the 

House, there was strong 
sentiment for a very substantial 
increase in the amount of 
property which could be 
transferred without 
administration. An unofficial 
committee composed of Larry 
Dahl, Chairman of the Legislative 
Committee of the Land Title 
Association of Arizona; Nancy 
Burnett, an employee of Harris 
Trust Company and a council 
member of the State 8ar Section 
on Real Property, Probate and 
Trusts; William Perkins of 
Jennings, Strouss & Salmon, 
representing the Land Title 
Association of Arizona with 
respect to legislative matters 
and also a council member of the 
State Bar Section on Real 
Property, Probate and Trusts; 
and myself was also asked to 
make recommendations 
regarding technical features of 
the proposed procedure. The 
committee met for several long 
sessions and made its ' 
recommendations to a 

~~r~~~~~~~INHOME ~ ENVIRONMENTS 

I1UJ.JJU, VIDEO, CONTEMPORARY 
.. u,ru~, ,-c,-.,-, _,~:'_ ACCESSORIES 

We design, enginee!; and insta1l audio and video systems for residential and commercial 
environments. When you choose your audiolvideo components and accessories, you may also 
complete your entertainment center from selective lines of contemporary occasional furnitUre in 
various textures to create the richest sounds from your stereo. Complete your decor from our 
unique line of decorator accessories. It's a pleasure to offer our customers numerous concepts in 
home entertainment to enhance their Hving and working environments. 
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WHY VIDEOTAPE 
DEPOSITIONS? 
• EXPERTTESTIMONY ACCORDING TO 

YOUB SCHEDULE ... NOTTHE 
WITNESS' 

• SAVES COSTLY FEES OF EXPERT 
WITNESS. 

• MORE EFFECTIVE THAN READING 
FROM A TRANSCRIPT. 

SANDRA W. McFATE 

• DEPOSITIONS ON LOCATION OR IN 
OUR STUDIO 

lhe principal of McFate Reponing Service, Inc. has been an 
official and freelance caur! reporler In Phoenix over 25 years 

, Sundy" has laught yjdeotape deposition workshops lor 
cou rt reporters. video technicians, ludges and lawyers and 15 
recognized as a leading authority and expert throughout the 
United States on the proper methods of videotaping deposi­
lions. She will cooperate and work wilt"! other court reparling 
lirms in the taking 01 videotape depOSitions. 

• NO SPECIAL ROOM OR LIGHTING 
NEEDED 

• COLOR OR BLACK & WHITE WITH 
LATEST MODEL LOW LIGHT CAM ERAS 

We have the latest color or black and white 
equipment with the new low light camera. 

For additional information or a demonstration of a vide9tape 
depOSition, contaci McFale Reporting Service, Inc. 257 -0052. 

PUT THE POWER OF VIDEOTAPED 
DEPOSITIONS TO WORK FOR YOU 
CALL THE EXPERTS 

A New Service that 
Saves Time, Saves Money, and 

Strengthens your Casel 

McFATE REPORTING SERVICE, INC. 1145 W. McDowell Rd .. Phoenix, Arizona 85007·602/257-0052 

Subcommittee of the House 
Judiciary Committee. These 
recommendations were 
submitted to the Subcommittee 
and were in large part 
incorporated in the bill as finally 
passed, although the dollar 
amounts were set by the 
Subcommittee. 

Chapter 196 allows decedent's 
successors to transfer property 
without administration as follows: 

(1) Personal property up to 
$30,000 in value can be 
transferred by affidavit, 30 days 
after decedent's death. 

(2) Decedent's interest in real 
property can be transferred by 
filing an affidavit with the court 6 
months after death. The 
decedent's interest must not 
exceed $15,000; but because the 
value is determined from the 
cash value shown on the 
assessment rolls for the year of 
death (an objective figure) and 
that value is about half of full 
market value, the procedure is 
really available for real property 
worth about $30,000. Note also 
that liens or incumbrances are 
subtracted in determining value. 
Thus a piece of realty assessed 
at $60,000 on tax rolls and 
subject to a $50,000 mortgage or 
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deed of trust would easily qualify 
for the procedure. Moreover, 
when property is owned by a 
husband and wife as community 
property, and one of the spou ses 
dies, the decedent's interest is 
only half. Thus community real 
property assessed at $1 00,000 
on the tax rolls and subject to a 
$70,000 mortgage would still be 
within the statutory limit on death 
of one spouse. 

Note the procedure for real 
property: (1) six months must 
have elapsed from the date of 
decedent's death. 

(2) An affidavit in the form set 
forth in the statute must be filed 
in court, with a cert ified copy of 
the death certificate attached, 
The form approved by the 
Superior Court for Maricoa 
County appears as Appendix I. If 
decedent had a will devising the 
realty, the original must also be 
attached, unless previously 
probated. Because the Probate 
Code allows informal probate 
without appointment of a 
personal representative, lawyers 
may prefer to probate any will 
informally within the 6 months 
period even though the estate 
appears to be such that the 
affidavit procedures can be used 

to transfer title. Note that the real 
property affidavit requires 
payment of all unsecured debts 
of the decedent. In estates 
where the allowances and 
exemption from creditors (ARS 
§§14·2401 through 14·2404) are 
to be utilized to cut off creditors, 
a s.ummary administration would 
become necessary. 

(3) A filing fee will normally be 
charged by the court; it can be 
waived. The Registrar has a 
limited function: to see that the 
affidavit is in proper form, that it 
is accompanied by a certified 
copy of the death certificate, and 
that, in a testate estate, the 
original of the will is attached or 
has been previously probated. 
The Registrar will then direct that 
a certified copy of the affidavit 
(without the attachments) be 
issued. Appendix II shows the 
Order used in Maricopa Gouty, It 
is this certified copy which then 
should be recorded in the county 
recorder's office and becomes 
the basis for assuring title in the 
successor. The representatives 
of the title companies believed 
that the court filing rather than 
filing directly with the county 
recorder served as a deterrent to 
possible fraud, 
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The new proceaures can be 
used for estates of decedents 
who died before the effective 
date. (Section 4, of the Act). 

Under ARS 14-3971 before the 
amendment a problem existed 
regarding transfer of a security 
interest in real property. Suppose 
the owner of real estate sold it 
and retained a security interest 
for payment of part of the 
purchase price. Was his interest 
personal property -. the debt .. or 
was it real estate? The amended 
section resolves this problem 
and characterizes the interest as 
"real property". Hence the 
interest must be transferred by 
filing the affidavit with the Court 
and then filing with the county 
recorder's office a certified copy 
issued by the Court. 

The act does not affect three 
other affidavit practices. An 
affidavit to collect wages or 
salary up to $5,000 can still be 
used prior to application or 
petition for administration (ARS 
14-3971A).ln c.ases where no 
adm i n istration has been 
commenced and three years 
have passed since death, so that 
claims of unsecured creditors are 
barred (ARS 14·3803), title 
companies may insure title to 
real property on the basis of an 
affidavit of succession, under 
ARS §14-3901, (see new 
§14·3971 G), even though the 
value of the realty exceeds 
$15,000. Finally, a foreign 
domiciliary personal 
representative may use the 
affidavit procedure under ARS 
§ 14·420 1 , or under ARS §6·237 
as to bank accounts. 

Although the affidavit 
procedure for real property does 
not require title companies to 
insure on the basis olthe 
recorded certified copy, the Act 
gives a purchaser from the 
person or persons deSignated as 
successor to the decedent's title 
the same protection as one 
purchasing from the successor 
named in a deed of distribution 
from a personal representative. It 
also protects'a lender acting on 
the same basis. (ARS§14·3972C, 
new) This should enable title 
companies to insure with only the 
normal policy exceptions. 

In assessing the size of estate 
which can be handled without 
administration, the following 
factors should be kept in mind: 
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(1) only half of community 
property is within the estate 
subject to administration, 
although a personal 
representative would have 
power over both halves if 
necessary to pay community 
debts: 

(2) joint tenancy property with 
right of survivorship belongs to 
the survivor without 
administration; 

(3) revocable trusts set up by 
the decedent during lifetime are 
not pari of the probate estate, 

unless the trust agreement fails 
to give the principal to named 
beneficiaries at death of the 
settlor; 

(4) multiple party financial 
accounts (joint accounts, trust 
accounts, and POD accounts) 
pass to the surviving party 
without administration; 

(5) life insurance payable to 
named beneficiaries is not 
subject to administration~ 

(6) death benefits under 
retirement and pensjon plans 
may similarly be payable directly 
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to other named beneficiaries: 
(7) property may pass to a 

survivor by mean s of a 
contractual provision for transfer 
at death, such as joint annuities 
or partnership interests, all 
without administration. 

The bulk of a decedent's 
wealth may thus pass to his or 
her family without administration 
under presen t law. The changes 
in the scope of transfer of 
remaining probate assets by 
affidavit make it PQssible to 
sliminlltslldminiBtrlllion In 
estates of very substantial size. 
',here are sitlAations in which 

use of the new procedure is not 
advisable even though it may be 
possible. Whenever there are 
substantial or potential claims 
against the decedent, 
administration is desirable to 
settle issues of liability. When 
there is disagreement among the 
successors, as may be the case 
where a second spouse and 
children of the decedent by a 
prior marriage are involved, 
administration serves a 
psychological end of assuring all 
parties that they are receiving 
their "legal " shares'. 

Use of the affidavit procedures 
does not foreclose later 
administration if it becomes 
necessary. Examples of such. 
situations would be the follOWing: 

(1) although the affidavit for 
real property recites that all 
unsecured claims have been 
paid, a disputed claim is in fact 
still outstanding: 

(2) although the affidavit 
recites that certain persons are 
entitled to the property as heirs 
or devisees, a later discovered 
will devises the property to a 
different person. 
The requirement that six 

months must elapse before the 
affidavit to transfer real property 
may be filed serves to minimize 
the number of cases in which 
new claims, either of creditors or 
of successors, may arise 
unexpectedly. The creditor or 
successor may, as appropriate, 
petition or apply for appointment 
of a personal representative. 
Because the affidavit procedure 
,is not itself administration but 
merely constitutes evidence of 
title transfer, the personal 
representative can still recover 
the property in the hands of the 
persons taking by affidavit or, if 

Continued on page 43 
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APPENDIX I 
IN TIi E SUPERIOR COURT OF TIi E STATE OF ARIZONA 

IN ANO FOR TltE COUNTY OF MARICOPA 
IN THE MATTER OF THE ESTATE OF) No. ____ -,-::-:--:::_ 

) AFFIOAVITFORTRANSFER OF 
) TITLE TO REAL PROPERTY 
) 

Oec:eosod. ) 
) 

STATE OF ARIZONA ) 
) ... 

COUNTY OF MARICOPA ) 

on ",til depose(.) and .y(.): 1. _______ --,--_---, died on _____ _ 

19 ___ , mOAl Ihan six (6) monlhs prior 10 tile _ion 01 tills 
Illiday" as shOIMl in tile conified COllY of docodonrs deatll 
certil~.1e atlached hlnlo, and , 

__ Oocendent allhe limo 01 _ was domiciled in tile CotIIty 
01 Maricopa, Stale of Arizona. 

__ Oocodent al tile limo 01 _ was not domiciled it tile 
Slale 01 Arizona and was domiciled in , 
Slale of , and owned lUI PI'II*IY 
_ in he Coumy of Maricopa, Slale of Alimno. 

2. Afflanl(s)ls( .. ) lhe succossar(.) 10 tIIe~. 
InlelllSl it ... 1 property (and) (or) a doIJt _ by • lion on real 
property and entilled 10 decedant. property by .,il or illleStale 
.L.Coasaion. (IoIy) (Ou~ relalion 10 tIIo _ i. 

3. TIle description of tile real property in lhe docodonrs 
.. tale and tile inllnlsl of ... decodont _in are as foil .... : 

4. The valul oI.n ... 1 property, including any debt secured 
by. lion on real property, in tile docodonrs _II locatecI itlli. 
.talo, less lions and 811C1111branc .. against .id real property as of 
Ih. date 01 daatll, ..... not ....... 1iI1aen _nd ($15,000.00) 
dollars. 

5. No appIicalion or petilioo for apjlOinbnent of a pnonaf 
• _talive is pending or has been glllfllOd it any jllisdiction. 

6. AfllunorallJPllllSOS.exponses of lasl Illness, and aU 
lII.aJIId deblS of he ~ have been paid. 

7. Tho person.,!s=ng this affidavil (is) (are) entilled 
10 ... real property in tile I's ISlate by ...... of: 

__ Tho ai_in liou of homostoad and _II~II property. 
__ in_Ie succossion as sole heir(s). 
__ By davisellllier • valid last OlIO 01 tIIo _. til. 

original of which Is al1lched heroIo or has been prdlatod 
in __ -,-,~~~~~~~~~~ __ ___ 

6. No Otllll person has • right 10 tile iIIInIsI of tile _ in tile 
described lUI proPertY. . 

9. No fedoraA or Arizona IStale tax is due on docodont's 
IState. 

10. (I) (We) aftion hel all SlalemllnlSln Ihi. affodavil ... 
IIIJa and material and fll1hor acknowIodgo lhal any false stalellBll ma~ 
iUljec! (mel (1111 to pollilllWlallng to PIliII)' II1d iUIomatiGn 01 
perjury. 

Daled tIIis _ day of ____ ~=======--:,~19~= 

S_ and sworn 10 bel"" mo tills _day of __ ', 19 _ , by_ 

NotaJy Publ~ 
My commission lIIPires: 
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APPENDIX II 
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 
IN THE MATTER OF THE ESTATE OF I No. =-===-===-_ 

I ORDER DIRECTING ISSUANCE 
I OF CERTlFIEO COPY OF 
I AFFIDAVIT WITHOUT ATTACHMENTS 

Deceased. I 
I 

The regislrar ilavir1jj examined the aflidavil and lhe 
atiachmenlB thereto filed hnin ind hiYin~ dettrmiAld thlt the 
altlaavll Is CQfllplute. 

IT IS ORDERED lilallh. Clerk oIlhe Co<a1 shall issue a 
certified copy of the affidavit without attachments. 

Daled Ihi._dayal __________ _ ,19_. 

REGISTRAR 
NolO: A certilied copy allhe affidavil "'.11 b. recooIed in Ihe 

office 01 the recooIer in the COUIIIy wII ... the real property 
is Iocaled. 

the property has been 
transferred to a good faith 
purchaser, the persons taking by 
affidavit would be liable for the 
value of the property. 

The Act may strike some 
attorneys as going too far in 
dispensing with administration. It 
is, however, in line with national 
trends. In California no 
administration is necessary 
when community property 
passes to the surviving spouse 
and the spouse is willing to 
assume the community debts. 
There is no dollar I i mit on this 
method of avoiding 
administration. In Texas estates 
of $50,000 can be handled by an 
affidavit procedure, which 
includes a simple filing with the 
probate court. 

Last year the National 
Conference of Commissioners on 
Uniform State Laws approved a 
Uniform Succession Without 
Administration Act, patterned on 
·the civil law system long in force 
in Louisiana. The Act would 
amend the Uniform Probate 
Code to permit heirs or residuary 
devisees to take title to a 
decedent's estate by assuming 
personal liability for taxes, debts 
and claims, and distributions due 
to other heirs or devisees. 
Application must be made to the 
Registrar, who would then issue 
a statement making the 
applicants the "universal 
successors" . The standing of a 
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universal successor is similar to 
that of a personal representative. 
Creditors can sue within three 
years of death, unless barred 
earlier by the normal statute of 
limitation on the particular claim. 
The personal liability of the 
universal successor IS limited to 
his share of the estate received. 
Although the Act was not 
introduced in the last Arizona 
legislative session, it is likely to 
receive popular support when it 
is introduced. It behooves Bar 
leadership to give careful 
advance study to the Act. 

Although the Arizona Probate 
Code and the Uniform Probate 
Code, on which the Arizona 
Code is patterned, have 
substantially reduced the cost 
and delays of probate 
administration there is still room 
for improving the system. 
Continuing popularity of 
ownership in joint tenancy with 

. right of survivorship and the 
increasing use of revocable living 
trusts demonstrate the public 
desire to avoid administration. 
The new atlldavit procedure may 
achieve that goal for the modest· 
sized estate and at the same 
time provide both a base for title 
assurance and substantial 
protection against fraud. 
Lawyers will certainly utilize the 
new procedure for smaller 
estates, in order to minimize 
costs for clients. Some lay 
people may be encouraged to 
use the procedure without 
retaining a lawyer. However, 
administration remains a viable 
option even in small estates, 
particularlY. where creditor claims 
are likely .• 


