#¥-300 10/3/83
Memorandum 83-97
Subject: Study K-300 - Psychotherapist-Patient Privilege

Attached as Exhibit 1 is a letter from Arthur M. Bodin suggesting
that the Commission give further study to revisions of the psychothe-
rapist-patient privilege. The Commission has made a number of recommen-
dations for revision of this privilege, the most recent being a recom-
mendation published in 1979, The history of the Commission's experience
in studying and making recommendations concerning this privilege is
outlined in Exhibit 2 attached.

Dr. Bodin indicates that further revisions may be needed in the
1979 recommendation. He believes that support can be obtained for a new
recommendation on this subject. A copy of the 1979 recommendation is
attached.

In view of the priorities established at the last meeting and
taking inteo account the Commission's experience in proposing legislation
to improve the law in this area, the staff regrets that it must recom-
mend against giving this matter further study at this time. We believe
that the Comnission should suggest to Dr. Bodin that the persons inter-
ested in reforming the law in this area use the Commission's 1979 recom-
mendation as a starting point and make such changes in that recommenda-
tion as they believe are desirable. They can then obtain a legislator
to introduce thelr recommended bill and can seek to have it enacted and
approved by the Governor.

The staff regrets that the schedule for production of a new Probate
Code adopted at the last meeting does not provide time to study this
matter further because we believe that it is an important area in need

of reform.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Exhibit 1

Mamo 83-07 ARTHUR M. BobIn, PH.D. Study K-300
555 MIDDLEFIELD ROAD
PALO ALTO, CALIFORNIA 94301
H1H 328-3000
DIFLOMATE IN CLINICAL FPATCHOLOGY DIPLOMATE IN FORENSIC FSYCHOLOGY
AMERICAN BOARD OF PROFESSIONAL PSYCHOLOOY AMERICAN BOARD OF FORENSIC PEYCBOLOGY

September 22, 1983

Mr. John DeMoully

California Law Revision Commission
4000 Middlefield Road

Palo Alto, CA 24308

Dear Mr. DeMoully:
Thank you very much for sending me all the material.

I would like to urge the Commission to put this matter on
their agenda once more. I may be able to be of assistance

in getting the California State Psychological Association

to back such an effort, and possibly to line up a legislator
to introduce this. I have in mind Senator Paul Carpenter who
is a psychologist. We now have a Confidentiality Committee
and I would like for us to keep in touch as we may have
additional revisions to suggest for a new bill.

Arthur M. Bodin, Ph.D.
Clinical Psychologist

Sincerely,

AMB:BB

CLINICAL PEYCHOLOGIAET PLIOT MARRIAGE. FAMILY & CHILD COUNBELOR M2707



Memo 83-97 Study K-300
Exhibit 2
HISTORY OF PSYCHOTHERAPIST-FPATIENT PRIVILEGE RECOMMENDATIONS

In 1968, the Commission recommended legislation to revise portions

of the privileges article of the Evidence Code. See Recommendation

Relating to the Evidence Code: Number 4—-Revision of the Privileges

Article, The major portion of the recommended legislation proposed
revisions of the psychotherapist-patient privilege. The recommended
legislation passed the Legislature in 1969 Iin amended form but was
vetoed by Governor Reagan, The vetoed bill would have extended the
scope of the privilege to cover school psychologists, clinical social
workers, and marriage, family and child counselors and would have made
clear the privilege covered group therapy. The Governor vetoed the 1969
bill because he objected to so extending the privilege.

In 1970, a bill was passed extending the privilege to the addi-
tional therapists as recommended by the Commission (with a provision
that the privilege did not apply in a criminal proceeding if the thera-
pist was one of the group added in 1970} and language was added that
might be construed to cover group therapy.

In 1977, the Commission published a recommendation that propesed to
expand the scope of the psychotherapist-patient privilege to cover
patients of psychologists licensed in other jurisdictions who are
legally practicing in California, psychologists employed by nonprofit
comnunity agencies, licensed educational psychologists, and psychlatric
social workers. The recommendation also proposed to make clear that
family and group therapy are included within the privilegé and proposed
to repeal the exception for "criminal proceedings™ (the application of
which under existing law depends on the type of psychotherapist making
or receiving the confidential communication). The bill was introduced
by Assemblyman Charles Imbrecht. It passed the Legislature but was
vetoed by Governor Brown.

In 1979, after additional study, the Commission published a new
recommendation which contained the earlier recommended legislation as it
passed the Legislature and was the same as the earlier recommendation
except that it added a provision to codify the rule that the psychother-

apist-patient privilege protects a parent or other third person who
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provides confidential information to a psychotherapist which is neces-
sary for the diagnosis or treatment of a patient., We were unable to
find an author for this bill in time to have the bill iIntroduced before
the deadline for introduction of bills,

From time to time bills have been introduced at the request of
interested groups or organizations to implement one or another of the
Commission's recommendations relating to the psychotherapist-patient
privilege. The latest is Senate Bill 439 introduced in 1983. This bill

was vetoed by Governor Deukmejian,
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NOTE

This recommendation includes an expianatary Coroment to each section
of the recommended legisiation. The Comments are written as if the
legisiation were enacted since their primaary purpaosa is to explain the law
uuwoulde&;?t (lfenacbed)wthouwiwmﬂhaveocmontouseua&er
itisin

Cite this recommendation as Recommendation Relating to
Psychotherapist—Patient Privilege, 15 CAL. L REVISION
CoMM’N REPORTS 1307 (1980).
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November 30, 1979

. To: THE HONORABLE EDMUND G. BROWN JR.

Governor of California and
THE LEGISLATURE OF CALIFORNIA

The Evidence Code was enacted in 1965 wupon
recommendation of the California Law Revision Comrmission.

* Pursuant to legislative authority of Resolution Chapter 130 of the

statutes of 1965, the Commission has maintained a continuing
review of the Evidence Code to determine whether any
technical or substantive changes are necessary.

As a result of this continuing review, the Commission
submitted a recommendation to the 1978 Legislature relating to
the psychotherapist-patient privilege. See Recommendation

- Relating to Psychotherapist-Patient Privilege, 14 Cal. L. Revisicn

Comm’n Reports 127 {1978). The recommendation proposed to

expand the scope of the privilege to cover patients of certain

psychotherapists who are not now covered by the privilege, to
make clear that family and group therapy are included within
the privilege, to repeal the exception for “criminal proceedings”

“{the application of which under existing law depends on the type

of psychotherapist making or receiving the confidential
communication), and to make technical revisions in the
provisions relating to professional corporations.

Assembly Bill No.2517 was introduced by Assemblyman

 Imbrecht at the 1978 legislative session to effectuate the

recommendation. The bill passed the Legislature but was vetoed

by the Governor.

In preparing this new recommendation, the Commmission has

considered the Governor's veto message and other

communications the Commission received concerning Assembly
Bill No. 2517. The Commission has also reviewed the provisions

- (1309)



of Chapter 832 of the Statutes of 1979. Chapter 832 made
significant and important improvements in the protection
provided minors under the psychotherapist-patient privilege.
Although these improvements deal to some extent with the
problems dealt with in the Commission’s earlier
recommendation, the Commission has concluded that legislation
‘is still required to remedy deficiencies in the existing
psy&:hotherapist-patient privilege provisions of the Evidence
e.

The proposed legislation contained in this new
recommendation is the same as Assembly Bil} No. 2517 as it
passed the Legislature in 1978, This recommendation is the same

~ as the earlier recommendation except that this recommendation
adds a provision to codify the rule that the
psychotherapist-patient privilege protects a parent or other third
person who provides confidential information to a
psychotherapist which is necessary for the diagnosis or treatment
of a patient. This provision was included in Assembly Bill
No. 2517 in the form in which it passed the Legislature in 1978,

Respectfully submitted,

' BEATRICE P. LAWSON

Chairperson
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RECOMMENDATION

- relating to

PSYCHOTHERAPIST-PATIENT PRIVILEGE

The Evidence Code provisions relating to the
psychotherapist-patient privilege were enacted in 1965’
upon recommendation of the California Law Revision
Commission.? These provisions have been the subject of
several subsequent Commission recommendations, with
the result that they have been amended and supplemented
a number of times.? In the course of its continuing study of
the law relating to evidence, the Commission has reviewed
the psychotherapist-patient privilege in the light of recent
law review articles,' monographs and other
communications received by the Commission,® and the

1 1965 Cal. Stats. ch. 209. As originally enacted, the psychotherapist-patient privilege was
contained in Sections 1010-1026 of the Evidence Code. Sections 1027 and 1028 were
added by legislation enacted in 1970. Section 1014.5 was added by legislation enacted
in 1979. Unless otherwise noted, all section references herein are to the Evidence

¥ See Recommendation Proposing an Evidence Code, T Cal. L. Revision Cornm’n Reports
1 {1965). For the Commission’s background study on the psychotherapist-patient
privilege, see A Privilege Not Covered by the Uniform
Rules—Psychotherapise-Patient Privilege, 6 Cal. L. Revision Comm'n Reports 417
{1964).

? See Recommendation Relating to the Evidence Code: Number 1—Evidence Code
Revisions, 8 Cal. L. Revision Comm’n Reports 101 {1967); Recommendstion Relating
io the Evidence Code: Number d—Revision of the Privileges Article, 9 Cel. L
Revision Comm™ Heports 501 (1969); Recommendation Relating to the Evidence
Code: Number 5—Revisgons of the Evidence Code, 9 Cal. L. Revision Comm'n
BReports 137 (1969). See also 1967 Cal. Stats. ch. 650; 1970 Cal. Stats. chs. 1396, 1397;
197% Cal. Stats. ch. 832. A number of other amendments have been made in these -
provisions to conform to other recent enactments.

*See, eg, Louisell & Sinclair, Beflections on the Law of Pnvileged .
Communications—The Psychotherspist-Patient Privilege in Perspective, 55 Calif. L.
BRev. 30 (1971); Comment, Underprivileged Communications: Ertension of the

t-Patient Privilege to Patients of Psychistric Social Workers, 61 Calif. -
L. Rev. 1050 (1973); Supreme Court of California 1972-1973, Psychotherapist-Patient
Privilege, 62 Calif. L. Rev. 406, 604 (1974); Comment, California Evidence Code
Section 771: Conflict with Pnvileged Communications, 6 Pac. L] 612 (1975);
Comment, Terasoff v. Hegents of the University of California: Fsychotherapists,
Policemen and the Duty to Warmn—An Unreasonable Ertension of the Common
Law ? 6Colden Gate U.L. Rev. 229 {197%): Note, Untangiing Tarasof: Tarssoff
v. Regents of The University of California, 29 Hastings LJ. 179, 194-96 (1977);
Comment, Discovery of Psychotherapist-Patient Communications Afer Tarasoff, 15
San Diego L. Rev. 265 (1978); 8 Golden Gate U.L. Rev. 55 (1977). ‘

* See, ez, Letter, dated May 23, 1975, from Professor John Kaplan, Stanford Law School,
and letter, dated February 16, 1978, from Justice Robert Kingsley, Court of Appeal,
Second District, both letters on file in the Commission's offices. Professor Jack

_ Friedenthal prepared a background study for the Commission. The coverage of the
study includes the psychotherapist-patient privilege. See Friedenthal, Analysis of
Differences Between the Federal Rules of Evidence and the California Evidence

(1311)
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Federal Rules of Ev.idence.‘5 The Commission has also

- reviewed the provisions of Chapter 832 of the Statutes of

1979, which gives the protection of the
psychotherap:st-patlent privilege to various professionals
who provide mental health treatment or counseling to a
minor. As a result of this review, the Commission has
determined that a number of revisions in the scope of the
psychotherapist-patient privilege are desirable.

The Commission recognizes that any extension of the
scope of protection afforded confidential communications
necessarily handicaps the court or jury in its effort to make
a correct determination of the facts. Hence, the social utility
of any new privilege or of any extension of an existing
privilege must be weighed against the social detriment
inherent in the calculated suppression of relevant evidence.
Applying this criterion to the psychotherapist-patient
privilege, the Commission is persuaded that protection
afforded by the psychotherapist-patient privilege is unduly

limited and  therefore makes the following

recommendations.

Psychologists Licensed in Other Jurisdictions

Section 1010(b) of the Evidence Code includes within
the sychotheraplst-pabent privilege  psychologists
licensed in California.” However, a psychologlst licensed or
certified in another state or nation may give treatment in
California® For this reason, Section 1010(b) should be
broadened to include the patient of a E;sychologist licensed
or certified in another state or nation.® This expansion will

Code {mimeo 1975). The Commission has also had the benefit of an unpublished
paper by Robert Plattner, The California Psychotherapist-Patient Privilege
(Stanford Law School 1975},

* The Federal Rules of Evidence do not contain a statutory psychotherapist-patient
privilege. See Rule 301. However, the Supreme Court Advisory Committee's
p mules included a statutory privilege with notes thereon. See Proposed
Federal Rules of Evidence, Rule 504 (J. Schmertz ed. 1974). The Commission has
consulted the proposed rules and notes in preparing this recommendation.

T Section 1010(b} requires licensure under Chapter 6.6 (commencing with Section 2900)
of Division 2 of the Business and Professions Code (psychologists).

~® Business and Professions Code Section 2912 provides:

2912  Nothing in this chapter shall be construed to restrict or prevent a person
who is licensed or certified as a psychologist in another state or territory of the United
States or in & foreign country or province from offering psychological services in this
state for a peried not to exceed 30 days in any calendar vear.

* For a comparable recommendation, see Supreme Court Advisory Committee’s Note to
Section 504 of the Proposed Federal Rules of Evidence {J. Schmertz ed. 1974).
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conform subdivision (b) to subdivision {a) which covers a
patient of a psychiatrist authorized to practice in “any state
or nation.”

Psychologists Employed by Nonprofit Community
Agencies

Subdivision (d) of Section 2909 of the Business and
Professions Code authorizes a nonprofit community agency
which receives a minimum of 25 percent of its financial
support from federal, state, and local governmental sources
to employ unlicensed psychologists to provide
psychological services to patients served by the agency.
These psychologists must be registered with the Psychology
Examining Committee at the time of employment1 and
must possess an earned doctorate degree in psychology or
in educational psychology or a doctorate degree deemed
equivalent by regulation adopted by the committee.” In
addition, they must have one year or more of professional
experience of a type which the committee determines will

competently and safely permit them to engage in
- rendering psychological services. In view of these stringent

requirements and the need to provide protection to
patients who utilize the services of nonprofit community
agencies for psychotherapeutic treatment, the scope of the
psychotherapist-patient privilege should be extended to
include patients of the psychologists described above.

Licensed Educational Psychologists

Legislation enacted in 1970 provides for the licensure of
educational psychologists.® A licensed educational
psychologist may engage in private practice and provide
substantially the same services as school psychologists who
are already included within the psychotherapist-patient
privilege.”® The qualifications for a licensed educational

¥ The exemption from the licensing requirement is for a maximum of two years from
the date of registration.

! The degree must be obtained from the University of California, Stanford University,
- the University of Southern California, or from another educational institution
approved by the committee as offering a comparable program.

- ™ See Article 5 (commencing with Section 17860) of Chapter 4 of Part 3 of Division 7 of

the Business and Professions Code (licensed educational psychologwts] enacted by
1970 Cal. Stats. ch. 1305, § 5.

1 See Evid. Code § 1010(d).
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psychologist are more stringent than for a school
psychologist, the licensed educational psychologist being
required to have three years of full-time experience as a
credentialed school psychologist in the public schools or
experience which the examining board deems equivalent."
For these reasons, the psychotherapist-patient privilege
should be broadened to include the licensed educational
psychologist. This would be consistent with Evidence Code
Section 1014.5, which was enacted in 1979" and extends the
psychotherapist-patient privilege to a licensed educational
psychologist who provides mental health treatment or
counseling to a minor under Civil Code Section 25.9.¢

‘Psychiatric Social Workers

Section 1014.5 of the Evidence Code extends the
psychotherapist-patient privilege to social workers having
not less than two vears of post-Masters experience in a
mental health setting” when providing mental health
treatment or counseling to a minor under Civil Code
Section 259. Except to this limited extent, the
psychotherapist-patient privilege does not now apply to
psychiatric social workers."® The psychiatric social worker
is an important source of applied psychotherapgr of a
nonmedical nature in public health facilities.” By
excluding psychiatric social workers, the existing privilege
statute denies the protection of the privilege to those who
rely on psychiatric social workers for psychotherapeutic
aid. To provide equality of treatment, the Commission
recommends expansion of the psychotherapist-patient
privilege to include all patients receiving psychotherapy
from psychiatric social workers. This would expand the
existing privilege to cover not only all minors (covered to
some extent under existing Section 1014.5) but also adults

¥ Bus. & Prof. Code § 17862,

® 1979 Cal. Stats. ch. 832.

¥ See Civil Code § 259(d).

7 See Civil Code § 25.9{d) (adopting by reference Section 625 of Article 8 of Subchapter
3 okalﬁa}pter 1 of Title 9 of the California Administrative Code, defining “social
WOorker ).

% Belmont v, State Personnel Bd., 36 Cal. App.3d 518, 111 Cal. Rptr. 607 (1974).

-®See Comment, Underprivileged Communications: Extension of the

Psychotherapist-Patient Privilege to Patients of Fsychighric Socia! Workers, 61 Calif.
L. Rev. 1050 (1973).
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and family members treated by a psychiatric social worker.
To assure adequate qualifications for the psychiatric social
worker, the expanded privilege should be limited® to (1)
those psychlatnc social workers who are employed by the .
state and (2) those psychiatric social workers who have not
less than the minimum rguallﬁcatmns required of a state
psychiatric social worker” and work in a city, county, or
other local mental health facility that is operated as a part
of the approved county Short-Doyle Plan.®

Professional Corporations

Conforming amendments to the Moscone-Knox
Professional Corporation Act made clear that the relation of
physician and patient exists between a medical corporation
and the patient to whom it renders services,® but failed to
make clear that the relationship of psychotherapist and
patient also exists between a medical corporation and the
patient to whom it renders services.* Likewise, provisions
authorizing the formation of a marriage, family, or child
counseling corporation neglected to make clear that the
relationship of psychotherapist and patient exists between
such a corporation and its patient.® The application of the
psychotherapist-patient privilege to a medical corporation
and to a marriage, family, or child counseling corporation
should be made clear and the provision located in an
appropriate place in the psychotherapist-patient statute.

Group and Family Therapy

There is a question whether the psychotherapist-patient
privilege applies in group and family therapy situations.
Section 1012 of the Evidence Code defines a confidential
communication between patient and psychotherapist to
include information transmitted between a patient and

* These limitations would not apply to the professionals now covered by Section 1014.5.

u SealmgnhformaSmte Personnel Board, Spemﬁcnhml. PS)’Chmtl'lcSomI'Workm (rev.
) .

¥ See Welf. & Inst. Code § 5601.

¥ See 1968 Cal. Stats. ch. 1375, § 3.

¥ Evidence Code Section 1014 was amended in 1969 to make clear that a psychological
corporation is covered and again in 1972 to cover a licensed clinical social workers
corporation.

% See Article § {commencing with Section 17875) of Chapter 4 of Part 3 of Division 7 of .
the Business and Professions Code, enacted by 1972 Cal. Stats. ch. 1318, § 1.
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psychotherapist “in confidence” and by a means which, so
far as the patient is aware, discloses the information to no
third persons “other than those who are present to further
the interest of the patient in the consultation, or those to
whom disclosure is reasonably necessary for . . . the
accomplishment of the purpose for which the
psychotherapist is consulted.” Although these statutory
exceptions would seem to include other patients present at
group or family therapy treatment,® the language might be
narrowly construed to make information disclosed at a
group or family therapy session not privileged.

In light of the frequent use of group and family therapy,
it is important that these forms of treatment be covered by
the psychotherapist-patient privilege. Group and family
therapy are now used more and more in such important
areas as marriage and family problems, juvenile
delinquency, and alcoholism. It is a growing and promising
form of psychotherapeutic aid and should be encouraged
and protected by the privilege.” The policy considerations
underlying the pnvﬂege dictate that it encompass
communications made in the course of group and family
therapy. Psychotherapy, including group and family
therapy, requires the candid revelation of matters that may
be not only intimate and embarrassing but also possibly
harmful or prejudicial to the patient’s interests. The
Commmission has been advised that persons in need of
treatment sometimes refuse group or family therapy
because the psychotherapist cannot assure the patient that
the conﬁdentlahty of his communications will be
preserved.®

The Commission, therefore, recommends that Section
1012 be amended to make clear that the
psychotherapist-privilege protects against disclosure of
communications made during group and family therapy. It
® ¥ Crosslight v. Superior Court, 72 Cal. App.3d 502, 140 Cal. Rptr. 278 (1977} (privilege

covers all relevant communications by intimate family members of patient to

psychotherapist and to psychiatric personnel, including secretaries, who take
histories for the purpose of recording statements for the use of psychotherapist).

¥ See, eg, Note, Group Therapy and Privileged Communications, 43 Ind. L ]. 93 (1967);
Fisher, The Psychotherapeutic Professions and the Law of Privileged
Communications, 13 Wayne L. Rev. 609 (1964).

™ See also Meyer & Smith, A&mmepTherapy.aeAmummmgusas

(A977).
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should be noted that, if Section 1012 were so amended, the
general restrictions embodied in Section 1012 would apply
to group and family therapy. Thus, communications made
in the course of group or family therapy would be within
the privilege only if they are made in confidence and by a
means which discloses the information to no other third
persons. :

Information Provided in Confidence by Third Person

The patient’s parents or relatives or other persons may
have information the psychotherapist needs in order to
diagnose the patient’s condition or to provide treatment.
The needed information may be information concerning
the behavior of the patient,” information concerning the
person providing the information, or another kind of
information. In some cases, further disclosure of the needed
information would be detrimental to the person having the
information, and the person may be unwilling to disclose
the needed information to the psychotherapist unless the
person can be protected against further disclosure.

Section 1012 of the Evidence Code should be amended to
make clear that the psychotherapist-patient privilege
covers information reasonably necessary to the diagnosis or
treatment of the patient that is disclosed by another person
to the psychotherapist in confidence. This rule is consistent
with existing law.* To protect against further disclosure of
the information, the person disclosing the information
should be made a joint holder of the privilege.* The right
of the person making the disclosure to claim the privilege
is, of course, subject to the various exceptions to the
privilege® and to the Evidence Code provision relating to
® See Grosslight v. Superior Court, 72 Cal. App.3d 502, 140 Cal Rptr. 278 (1977)

mm;mahms to psychotherapist by parents concerning their daughter's
® See Grosstight v. Superior Court, 72 Cal. App.3d 502, 140 Cal Rptr. 278 (1977)
{communications to psychotherapist by parents concerning their daughter'’s
behavior were within perview of psychotherapist-patient privilege and therefore
privileged). No judicial decision has been found indicating whether the privilege
extends to nonfamily communications. See Grosslight v. Superior Court, suprs at 508

n.8, 140 Cal. Rptr. at 281 n.5 (“[w]e do not here determine whether the section 1014 -
privilege extends to nonfamily communications™).

¥ See Evid. Code § 912(b) (waiver of the right of one joint holder to claim the privilege
does not affect the right of another joint holder to claim the privilege).

¥ See Evid. Code §§ 1016 (patientlitigant exemption), 1017 {court-appointed
psychotherapist), 1018 {crime or tort exception), 1019 (parties claiming through
deceased patient), 1020 (breach of duty arising out of psychotherapist-patient
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waiver of the privilege.®

Application of Privilege in Criminal Proceedings

Section 1028 of the Evidence Code makes the
psychotherapist-patient privilege applicable in criminal
proceedings where the psychotherapist is a psychiatrist or

psychologist but inapplicable in criminal proceedings
where the psychotherapxst is a clinical social worker, school
psychologist, or marriage, family, and child counselor.® The
basis for this distinction is not clear. A patient consulting a
psychotherapist expects to receive the benefit of the
privilege regardless of the type of psychotherapist
consulted; Section 1028 frustrates this expectation in the
' case of criminal proceedings.

The major effect of Section 1028 is to deny the pnmlege
to patients who consult clinical social workers and marriage,
family, and child counselors while preserving the privilege
for precisely the same types of communications by patients
who consult psychiatrists and psychologists. ‘Section 1028
may also discourage potential patients from seeking
treatment for mental and emotional disorders for fear of
disclosure of communications in criminal proceedings. This
is parhcularly important in drug addiction cases, but it is
important in other cases as well.

Society has an interest in protecting innocent victims
from injury by criminal activity, but Section 1028 is not
essential to protect this interest; it is adequately protected
by two other exceptions to the privilege. Evidence Code
Section 1027 denies the privilege where a child under 16 is
the victim of a crime and disclosure would be in the best
interests of the child. Evidence Code Section 1024 denies
the privilege where the patient is dangerous to himself or
herself or to others. In addition, the psychotherapist may be
personally liable for failure to exercise due care to disclose

relationship}, 1021 (intention of deceased patient concerning writing effecting
property interest), 1022 (validity of writing affecting property interest), 1023
(proceeding to determine sanity of criminai defendant), 1024 {patient dangerous to
himself or others), 1025 {proceeding to establish competence), 1026 {required
report), 1027 {patient child under 18 who is victim of crime).
B See Evid. Code § 912.
. ™ Section 1028 provides that, “[u)nless the psychotherapist is a person described in
subdivision (a) or (b) of Section 1010, there is no privilege under this axticle in a
criminal proceeding.”



_ PSYCHOTHERAPIST-PATIENT 1319

the communication where disclosure is essential to avert
danger to others.™

The Commission believes that the harm caused by
Section 1028 far outweighs any benefits to society that it
provides. The provision should be repealed.

Proposed Legislatioh _
The Commission’s recommendations would be
effectuated by enactment of the following measure:

An act to amend Sections 1010, 1012, and 1014 of, to add
Section 10105 to, and to repeal Section 1028 of, the
Evidence Code, relatulg to the psychotherapist-patient
privilege.

The people of the State of California do enact as follows:

Evidence Code § 1010 (amended)

SECTION 1. Section 1010 of the Evidence Code is
amended to read:

1010. As used in this article, “psychotherapist” means:

{a) A person authorized, or reasonably believed by the
patient to be authorized, to practice medicine in any state
or nation who devotes, or is reasonably believed by the
patient to devote, a substantial portion of his time to the
practice of psychiatrys.

{b) A person licensed as a psychologist under Chapter
6.6, (commencing with Section 2900) of Division 2 of the
Business and Professions Code 3, or a person employed by
a2 nonprofit community agency who Is authorized to
practice psychology under the provisions of subdivision (d)
of Section 2909 of the Business and Professions Code, or a
person licensed or certified as a psychologist under the laws
of another state or nation.

(¢) A person licensed as a clinical social worker under
Article 4 {commencing with Section 9040) of Chapter 17 of
Division 3 of the Business and Professions Code, when ke
is while engaged in applied psychotherapy of a nonmedical
nature.

® ‘Farasoff v. Regents of University of California, 17 Cal.3d 425, 551 P-2d 334, 131 Cal. Rptr.
14 (1976).
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(d) A person who is serving as a school psychologist and
holds a credential authorizing such service issued by the

state.
(e) A person licensed as a marriage, family and child

counselor under Chapter 4 (commencing with Section
17800) of Part 3, Division 8 7 of the Business and Professions
Code.

() A person licensed as a [licensed educational
psychologist under Article 5 (commencing with Section
17860) of Chapter 4 of Part 3 of Division 7 of the Business
and Professions Code. _

(8) A state employee serving as a psychiatric social
worker in a mental heaith facility of the State of California,
while engaged in applied psychotherapy of a nonmedical
nature.

th) A public employee having not less than the
minimum qualifications required of a state psychiatric
social worker who is serving as a psychiatric social worker
in a city or county mental health facility operated as a part
of the approved county Short-Doyle Plan (as defined in
Section 5601 of the Welfare and Institutions Code), while
engaged in applied psychotherapy of a nonmedical nature.

(i) A person having not less than the minimum
qualifications required of a state psychiatric social worker
who is serving as a psychiatric social worker in a mental
health facility operated under contract with a city or county
as part of the approved county Short-Doyie Plan (as
defined in Section 5601 of the Welfare and Institutions
Code), while engaged in applied psychotbempy of a
nonmedical nature.

“Comment. Subdivision (b) of Section 1010 is amended to
recognize the possibility of treatment of a patient by a
psychologist emploved by a nonprofit comrmmunity agency (see
subdivision {d) of Section 2909 of the Business and Professions
Code) or a psychologist licensed or certified in another state or
~ nation. Where the psychologist is licensed or certified in another
state or nation, the treatment may take place in California (see
Section 2912 of the Business and Professions Code) or in the other

state or nation.
Subdivision (f) is added to include a licensed educational
psychologist as a psychotherapist for the purpose of the privilege.
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This addition complements subdivision (d) (school
psychologist). For the qualifications for a licensed educational’
psychologist, see Bus. & Prof. Code § 17862. See also Section
1014.5 and Civil Code Section 25.9(d). :

Subdivisions (g)-(i) are added to include a psychiatric social
worker as a psychotherapist for the purpose of the privilege. The
prior law had been construed in Belmont v. State Personnel
Board, 36 Cal. App.3d 518, 111 Cal. Rptr. 607 (1974}, as not
including a confidential communication by a patient to a
psychiatric social worker within the protection of the
psychotherapist-patient privilege. The addition of subdivisions
(g)-(i) is based on functional similarities between presently
privileged professionals and psychiatric social workers. See
generally Comment, Underprivileged Communicalions:
Extension of the Psychotherapist-Patient Privilege to Patients of
Psychiatric Social Workers, 61 Calif. L. Rev. 1050 (1973). See also
Section 1014.5. Subdivisions (h) and (i) bring within the
privilege patients of those psychiatric social workers who work
in mental health facilities that have been approved as a part of
the county Short-Doyle Plan and by the State Department of
Health for funding under the Short-Doyle program. See Welf. &
Inst. Code §§ 5703.1, 5705. See also Welf. & Inst. Code § 5751
(Director of Health to establish standards of education and
experience for professmnal administrative, and technical
personnel employed in mental health services). See also Section
1014.5 and Civil Code Section 25.9(d).

Evidence Code § 1010.5 {added)

SEC. 2. Section 1010.5 is added to the Evidence Code,
to read:

1010.5. The relationship of a psychotherapist and
patient shall exist between the following corporations and
. the patients to whom they render professional services, as
well as between such patients and psychotherapists
employed by such corporations to render services to such
patients:

(a) A medical corporation as defined in Article 17
{commencing with Section 2500) of Chapter 5 of Division
2 of the Business and Professions Code. _

(b)Y A psychological corporation as defined in Article 9
(commencing with Section 2995) of Chapter 6.6 of Division
2 of the Business and Professions Code.
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(¢) A licensed clinical social workers corporation as
defined in Article 5 (commencing with Section 9070) of
Chapter 17 of Division 3 of the Business and Professions
Code.

(d)} A marriage, family or child counseling corporation as
defined in Article 6 (commencing with Section 17875) of
Chapter 4 of Part 3 of Division 7 of the Business and
Professions Code.

Comment. Section 1010.5 is added to continue the second
paragraph of Section 1014 (¢) with the exception of the definition
of “persons” which is not continued. See Section 1014 and
Comment thereto. Subdivisions (a) and (d) are new; they make
clear the application of the psychotherapist-patient privilege to
types of professional corporations not previously covered.

Evidence Code § 1012 (amended)

SEC. 3. Section 1012 of the Evidence Code is amended
to read:

1012. (a) As used in this article, “confidential
communication between patient and psychotherapist”
means information, including information obtained by an
examination of the patient, transmitted between a patient
and his the psychotherapist in the course of that
relationship and in confidence by a means which, so far as
the patient is aware, discloses the information to no third
persons other than those who are present to further the
interest of the patient in the consultation, or those to whom
disclosure is reasonably necessary for the transmission of
the information or the accomplishment of the purpose for
which the psychotherapist is consulted, or persons who are
participating in the diagnosis and treatment under the
direction of the psychotherapist, inciuding members of the
patient’s family, and includes a diagnosis made and the
advice given by the psychotherapist in the course of that
relationship.

(b) As used in this article, “confidential communication
between patient and psychotherapist” includes
Information reasonably necessary for the diagnosis or
treatment of the patient by the psychotherapist that is
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disclosed by another person to the psychotherapist in
confidence by a means which, so far as the person is aware,
discioses the information to no third persons other than
those described in subdivision (a). With respect to
information so disclosed, the person disclosing the
information is a joint holder of the privilege under this
article.

Comment. Section 1012 is amended to make clear that the
scope of the section embraces marriage counseling, family
counseling, and other forms of group or family therapy.
However, it should be noted that communications made in the
course of joint therapy are within the privilege only if they are
made in confidence and by a means which discloses the
information to no other third persons. The making of a
communication that meets these two requirements in the course
of joint therapy would not amount to a waiver of the privilege.
See Evid. Code § 912(c) and (d). The waiver of the privilege by
one of the patients as to that patient’s communicaticns does not
affect the right of any other patient in group or family therapy
to claim the privilege with respect to such other patient’s own
confidential communications. See Evid. Code § 912(b).

Subdivision (b} is a new provision that makes clear that the
psychotherapist-patient privilege protects disclosures made by
parents or other third persons to the psychotherapist where
made in confidence and reasonably necessary for the diagnosis or
treatment of the patient by the psychotherapist. The subdivision
is consistent with prior law, See Grosslight v. Superior Court, 72
Cal. App.3d 502, 140 Cal. Rptr. 278 {1977) (communications to
psychotherapist by parents concerning their daughter’s behavior
were within purview of psychotherapist-patient privilege and
therefore privileged). There was no judicial decision under prior
law whether the privilege extended to nonfamily
communications. See Grosslight v. Superior Court, supra at 508
n.5, 140 Cal. Rptr. at 281 n.5 (“[w]e do not here determine
whether the section 1014 privilege extends to nonfamily
communications”). The communication protected by
subdivision (b) may concern the behavior of the patient as in
GCrosslight, may be information concerning the person making
the communication, or may be any other relevant information.
The protection provided by subdivision (b) is necessary because
further disclosure of the needed information might be
detrimental to the person having the information, and full
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disclosure to the psychotherapist might not be made absent this
protection. For this reason, the person disclosing the information
is made a joint holder of the privilege. See Section 912(b}
{waiver of the right of one joint holder to claim the privilege does
not affect the right of another joint holder to claim the privilege).

The right of the person making the disclosure to claim the
privilege is, of course, subject to the exceptions provided in this
article and to subdivisions {c) and (d) of Section 912. It should
be noted that protection is provided under subdivision (a) of
Section 1012 for disclosures by the psychotherap:st fo the person
making the communication described in subdivision (b).

Moreover, disclosure to persons to whom disclosure is permitted
under subdivision (a) of Section 1012 without loss of the privilege
does not cause loss of the privilege provided under subchwsxon

(b).

Evidence Code § 1014 (amended)

SEC. 4. Section 1014 of the Evidence Code is amended
to read:

1014. Subject to Section 912 and except as otherwise
provided in this article, the patient, whether or not a party,
has a privilege to refuse to disclose, and to prevent another
from disclosing, a confidential communication between
patient and psychotherapist if the privilege is claimed by:

{a) The holder of the privilege;

(b) A person who is authorized to claim the privilege by
the holder of the privilege; or
~ {c) The person who was the psychotherapist at the time
of the confidential communication, but such person may
not claim the privilege if there is no holder of the privilege.
in existence or if ke such person is otherwise instructed by
a person authorized to permit disclosure.

The relationship of & payehotherapist and patient shall
exist between a paychelegical eerporation as defined in
- Axtiele D {eommeneing with Seetion 2095} of Chapter 6:6 of
Division 8 of the Business end Prefessions Gede or &
lieensed elinieal seecial werkers eorporation as defined in
Artiele 5 {eomraeneing with Section 5070} of Ghapter 17 of
- Division 3 of the Business and Professions Geode; and the
patient to whom it renders professionsl serviees; as well as
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saeh eerpera-t-lens te render services to sueh patients: The
word “persony- a3 used in this subdivisien ineludes
partnerships; eorpeorations; assoeciations end other groups
- Comment. The last paragraph of Section 1014(a), with the
exception of the definition of “persons,” is continued in Section
1010.5. “Person” is defined in Section 175 to include a
partnership, corporation, association, and other organizations.

Evidence Code § 1028 (repealed)

SEC. 5. Section 1028 of the Evidence Code is repealed.
- 1088 Usnless the psychotherapist is a person deseribed
in subdivisten {ar er (b} eof Section 1010; there is ne
privilege under this article in a eriminal preeeed-iﬂg-

Comment. Former Section 1028 is not continued.



