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Memorandum 83-17 

Subject: Study L-640 - Trusts 

This memorandum discusses policy issues and presents some background 

information concerning the revision of trust law. At the January meeting, 

the Commission decided that California trust law should be consolidated 

in the Probate Code, that the substance of California law should be 

retained but changed where necessary, and that useful provisions from 

the Uniform Probate Code (which incorporates the Uniform Trustees r 

Powers Act) should be considered for adoption in California. The staff 

has prepared an initial draft of a trust statute that seeks to implement 

these decisions. 

The following exhibits are attached to this memorandum: 

-- Exhibit 1: Staff Draft of Trust Law--Division 4.5 (commencing 

with Section 4000) of the Probate Code. 

Exhibit 2: Comments shOwing disposition of repealed trust 

statutes. 

Exhibit 3: 

Exhibit 4: 

Exhibit 5: 

Conforming revisions in selected sections. 

Uniform Trustees' Powers Act (1964). 

Article 7 (Trust Administration) of the Uniform 

Proba te Code. 

Exhibit 6: For reference purposes, copies of the statutes that 

would be repealed. The Comments to the repeal of these statutes 

are set out in Exhibit 2. 

At the March meeting, as time permits, we will work through the 

staff draft statute (Exhibit 1) section by section. After the March 

meeting, the staff will prepare a revised draft implementing Commission 

decisions for consideration at the June meeting. It is our hope that a 

tentative recommendation can be spproved for distribution at the June 

meeting. 

The remainder of this memorandum considers particular policy issues 

regarding the staff draft of trust law in Exhibit 1. 

Presumption of Revocability (Draft § 4201) 

Draft Section 4201 continues the policy of Civil Code Section 2280 

that a trust is revocable unless it is expressly made irrevocable by the 

creating instrument. This is contrary to the common law rule, which is 
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also the generally applicable rule throughout the United States. It 

appears that only California, Oklahoma, and Texas presume revocability. 

See G.G. Bogert & G.T. Bogert, Handbook of the Law of Trusts § 148, at 

534 (5th ed. 1973) [hereinafter cited as Bogert]. Until Section 2280 

was amended in 1931, California presumed irrevocability; we have not 

discovered the reason for the change in 1931. 

The California rule can cause problems since the omission of an 

irrevocability provision means that the trust will be considered revocable 

by the tax authorities. As one treatise puts it, the "draftsman's 

inadvertent silence on this subject can lead to disaster." Cohan, 

Planning the Irrevocable Trust, in Drafting California Irrevocable Inter 

Vivos Trusts § 7.7, at 8 (Cal. Cont. Ed. Bar 1973). Apparently, the 

instrument may be reformed, but there may be difficulty in having the 

reformation recognized for tax purposes. Id. There also may be problems 

arising in a multi-state context. See Hemmerling, Multi-State Trusts: 

Tax and Conflict Problems, in Drafting California Irrevocable Inter 

Vivos Trusts § 14.6, at 307, § 14.24, at 317 (Cal. Cont. Ed. Bar 1973). 

When drafting a revocable trust, it is advised that the trust provide 

for the manner of revocation and the conditions for revocation, rather 

than relying on Civil Code Section 2280. See J. Cohan, Drafting California 

Revocable Inter Vivos Trusts § 5.2, at 135 (Cal. Cont. Ed. Bar 1972). 

The question has also been raised as to Why trustors, alone among 

grantors, should be presumed to make revocable transfers. See Evans, 

"Observations ~ the State, Etc., of the California Laws 2!. Uses and 

Trusts", 28 S. Cal. L. Rev. Ill, 120 (1955). It should be noted that 

the creation of a power of appointment is presumed to be irrevocable 

(unless it is governed by Section 2280). Civil Code § 1392.1. Accordingly, 

the staff suggests that the Commission consider reversing the 1931 

amendment to Civil Code Section 2280 and returning California to the 

majority, common law rule presuming irrevocability. If the Commission 

decides to make this change, should the presumption of revocability 

apply to all trusts, or just to trusts executed after the operative date 

of the change? 

Spendthrift Trusts (Draft I§ 4210-4213) 

Draft Section 4210 preserves California law relating to spendthrift 

trusts. See the Comment to draft Section 4210 in Exhibit 1. The wording 

of Civil Code Sections 859 and 867 derives from early New York law under 
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which only four types of express trusts were permitted, one of them 

being trusts to receive the rents and profits of lands and apply them to 

the education and support of a person. The wording of these sections is 

out of step with California law which allows trusts for any purpose for 

which a contract can be made. Civil Code § 2220. It now appears to be 

the law in California that a spendthrift trust may be created that 

precludes assignment of the beneficiary's interest and protects it from 

creditors. However, creditors may reach the excess over the amount for 

educa tion and support if there is no "valid direct ion for accumulation" 

in the trust. See generally, 7 B. Witkin, Summary of California Law 

Trusts § 94 (8th ed. 1974). 

At least SOme of the staff questions the wisdom of permitting 

spendthrift trusts. The Commission should consider whether spendthrift 

trusts should be abolished. It has been argued that spendthrift trusts 

encourage waste by the improvident and mislead and defraud creditors. 

One may also ask why this one type of equitable interest should be 

insulated from creditors and inalienable. See generally Bogert, supra, 

§ 40, at 149. 

On the other hand, it has been argued that a donor of property 

should be able to attach conditions as desired, that creditors can make 

inquiries and be protected, and that the exemption of amounts necessary 

for education and support serves the same function as the exemption of 

earnings necessary for support and also other exemptions from enforcement 

of money judgments. See id. 

While retaining existing law, the staff draft proposes to make an 

exception to the insulation from creditors of amounts necessary for 

education and support in situations involving enforcement of support. 

California courts have generally refused to create exceptions. See 

cases cited in B. Witkin, supra,§ 97, at 5456-58. However, in Estate of 

Lackmann, 156 Cal. App.2d 674, 320 P.2d 186 (19581 a spendthrift trust 

was held liable to a state hospital for care of a person committed as 

insane. In Estate of Johnston, 252 Cal. App.2d 923, 60 Cal. Rptr. 852 

(1967), the court rejected the claim that the beneficiary's interest in 

a spendthrift trust was not protected from enforcement of child support, 

but concluded that the interests of the child should be taken into 

account in a determination under Civil Code Section 859 of what amount 

of the beneficiary's interest is surplus. The court also likened California 

law to the Restatement rule permitting the support claimant to reach the 
beneficiary's interest in an amount that is equitable under the circum-
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stances, taking into account the needs of the snpport claimant and the 

beneficiary, other demands on the trust, and any other relevant factors. 

rd. at 929-30. The staff draft of Section 4213 codifies this result and 

extends it to the enforcement of spousal support, consistent with the 

general treatment of exemptions under the Commission's recently enacted 

Enforcement of Judgments Law. We have not attempted to codify any other 

excep tions to the spendthrift trust. Does the Commission wish .!£ propose 

any other exceptions to spendthrift protection? The Restatement also 

permits enforcement of claims (1) for necessaries furnished the benefi­

ciary, (2) for services rendered or materials furnished that preserve 

the beneficiary's interest, and (3) by the United States or a state. 

See Restatement (Second) of Trusts § 157 (1959). Exceptions have also 

been made for tort claims (Pennsylvania) and living expenses of the 

beneficiary's family (Washington). See Bogert, supra, at 155. 

Trustees' Duties (Draft If 4300-4396) 

General Duty of Trustee 

Uniform Probate Code Section 7-301 provides as follows: 

Except as specifically provided, the general duty of the 
trustee to administer a trust expeditiously for the benefit of the 
beneficiaries is not altered by this Code. 

The purpose of this provision appears to be to avoid any construction 

that traditional trust principles are replaced by the UPC. Section 

7-301 has received almost no attention from commentators on this part of 

the UPC. The staff finds this provision unobjectionable; although it 

does not provide much guidance, it does anticipate the question of 

whether the statutory statement of specific duties is exclusive. The 

staff recommends that !. provision of this ~ be included in the proposed 

legislation. See draft Section 4300 in Exhibit 1. 

Field Code-derived provisions in the Civil Code bear on the general 

duties of trustees. For example, Civil Code Section 2228 provides: 

In all matters connected with his trust, a trustee is bound to 
act in the highest good faith toward his beneficiary, and may not 
obtain any advantage therein over the latter by the slightest mis­
representation, concealment, threat, or adverse pressure of any 
kind. 

Most statutory provisions in California law are stated as limitations on 

the actions of the trustee, such as Civil Code Section 2231: "A trustee 
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may not use the influence Which his position gives him to obtain any 

advantage from his beneficiary." Draft Sections 4300-4306 continue 

these admonitions without substantive change, though we invite the 

Commission to consider eliminating some, most, or all of them. 

"Prudent Man" Standard in General 

Uniform Probate Code Section 7-302 provides a prudent man standard 

that applies to all the trustee's actions: 

Except as otherwise provided by the terms of the trust, the 
trustee shall observe the standards in dealing with the trust 
assets that would be observed by a prudent man dealing with the 
property of another • 

The Comment to UPC Section 7-302 recognizes that this standard differs 

from that in the Restatement of Trusts, Which refers to the care a "man 

of ordinary prude~ce would exercise in dealing with his own property." 

The Comment explains the difference in wording as reflecting the tradi­

tional standard "as it has been articulated in some decisions regarding 

the duty of a trustee concerning investments." The Comment also says 

that the new wording "more clearly conveys the idea that a trustee must 

comply with an external, rather than with a personal, standard of care." 

The UPC formulation has been well received in states Which have enacted 

the UPC trust administration provisions. 

The prudent man standard appears in several incarnations in California 

trust law. See Civil Code §§ 730.02(a)(3), 2261, 2290.6. The general 

rule is set forth in some detail in Civil Code Section 2261 as follows: 

(1) In investing, reinvesting, purchasing, acquiring, exchanging, 
selling and managing property for the benefit of another, a trustee 
shall exercise the judgment and care, under the circumstances then 
prevailing, Which ~ of prudence, discretion and intelligence 
exercise in the management of their ~ affairs, not ~ regard .!£ 
speculation, but in regard to the permanent disposition of their 
funds, considering the probable income, .!!!. well .!!!. the probable 
safety of their capital. Within the limitations of the foregOing 
standard, and subject to any express prOVisions or limitations 
contained in any particular trust instrument, a trustee is authorized 
to acquire every kind of property, real, personal or mixed, and 
every kind of investment, specifically including, but not by way of 
limitation, corporate obligations of every kind, and stocks, preferred 
or common, Which men of prudence, discretion and intelligence 
acquire for their own account. 

(2) In the absence of express provisions to the contrary in 
the trust instrument, a trustee may continue to hold property 
received into a trust at its inception or subsequently added to it 
or acquired pursuant to proper authority if and as long as the 
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trustee, in the exercise ~ good faith and of reasonable prudence, 
discretion and intelligence, may consider that retention is in the 
best interests of the trust. Such property may include stock in 
the trustee, if a corporation, and stock in any corporation control­
ling, controlled by, or under common control with such trustee. 

[Emphasis added.l 

The prudent man standard in subdivision (1) was derived from the Model 

Prudent Man Statute drafted by the American Bankers Association and was 

enacted in 1943, rep lacing the legal list of permissible investments. 

See Comment, Prudent Man Investment of Trust Funds During Inflation, 39 

Calif. L. Rev. 380, 381 (1951). Some remnants of the legal list provi­

sions remain, however, such as in Civil Code Section 2261(3) providing 

for deposit of funds in an insured bank account. 

The more specific language of California law appears to achieve the 

same purpose as UPC Section 7-302 of referring to an "external" rather 

than a "personal" standard of care, though Civil Code Section 2261 

accomplishes this purpose by frowning upon apeculation and requiring 

consideration of the safety of capital. The staff is not aware of any 

significant difficulties arising from the language of Civil Code Section 

2261 and we conclude that no significant differences would result from 

the application of one standard rather than the other. The UPC language 

is certainly simpler, but the Civil Code language seems to provide more 

guidance. The staff is inclined to retain the general wording of the 

California standard, as set forth in draft Section 4320 in Exhibit 1. 

What does the Commission wish to do? 

For the text of a proposed revision of this standard, see the note 

following draft Section 4320. 

Expert Standard of Care (Draft § 4321) 

Uniform Probate Code Section 7-302 imposes a higher standard of 

care on professional trustees by providing that "if the trustee has 

special skills or is named a trustee on the basis of representations of 

special skills or expertise, he is under a duty to use those skills." 

A similar rule is provided in the Restatement (Second) of Trusts § 174 

(1959). This rule is not codified in California, although it is recognized 

in several cases. See Estate of Collins, 72 Cal. App.3d 663, 673, 139 

Cal. Rptr. 644 (1977) (dictum); Coberly v. Superior Court, 231 Cal. 

App.2d 685, 689, 42 Cal. Rptr. 64 (1965); cf. Estate of Beach, 15 Cal.3d 

623, 635, 542 P.2d 994, 125 Cal. Rptr. 570 (1975) (bank as executor). 
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See also the Comment to Probate Code § 2401 (greater standard of care 

applies to professional guardian or conservator of estate). The staff 

proposes that this rule be codified. See draft Section 4321 in Exhibit 

1. 

Trustee's Duty to Inform and Account to Beneficiaries (Draft § 4340) 

Uniform Probate Code Section 7-303 provides as a general rule that 

the "trustee shall keep the beneficiaries of the trust reasonably informed 

of the trust and its administration." Upon "reasonable request" by the 

beneficiary, the trustee is also required to provide a copy of the terms 

of the trust relevant to the beneficiary's interest and information 

about the trus t assets and the "p articulars relating to the administra­

tion." UPC § 7-303(b). The beneficiary is also entitled upon "reason­

able request" to a statement of the trust accounts annually, on termina­

tion of the trust, or change of the trustee. UPC § 7-303(c). These 

provisions are recommended as a preferable alternative to routinely 

required court accountings. General Comment to UPC Article VII. The 

trustee is encouraged to submit accounts to the beneficiary by UPC 

Section 7-307 which bars claims against a trustee as to any beneficiary 

who has received a statement fully disclosing the matter after the 

expiration of six months from receipt of the statement. 

In California there is no statutory duty to account to either the 

court or beneficiaries on a regular basis. See 7 B. Witkin, Summary of 

California Law Trusts § 69, at 5429 (8th ed. 1974); id., Wills and 

Probate § 254, at 5757. Probate Code Section 1121 provides a procedure 

whereby a beneficiary of a testamentary trust subject to court supervision, 

or the beneficiary's guardian or conservator, may petition the court for 

an order requiring the trustee to render an account; the application may 

not be denied if no account has been rendered to the court within the 

previous six months. Probate Code Section 1138.1(a)(5), applicable to 

inter vivos trusts and to testamentary trusts not subject to court 

supervision, permits a petition compelling the trustee to submit accounts 

and report acts as trustee to a beneficiary or remainderman "when it 

appears that the trustee has failed to submit an accounting and report 

within 60 days after written request of a beneficiary or remainderman 

and no accounting and report has been made within six months preceding 

such request." The California Supreme Court has stated that a "trustee 

has the duty to the beneficiaries to give them upon their request at 

reasonable times complete and accurate information relative to the 
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administration of the trust." Strauss v. Superior Court, 36 Ca1.2d 396, 

401, 224 P.2d 726 (1950). 

The State Bar has reacted to the UPC provision for informal account­

ings to the beneficiary as follows: 

Under California law, beneficiaries presumably may request a non­
court accounting, but there is no requirement that the trustee 
provide it. California law is superior on this point. If matters 
between the beneficiary and the trustee cannot be handled on an 
informal basis, the remedy is to require the trustee to file a 
formal accounting with the appropriate court. Informal accountings 
may, of course, be submitted by the trustee to beneficiaries at any 
time, and there appears to be no particular need for statutes 
governing these informal accountings. [State Bar of California, 
The Uniform Probate Code: Analysis and Critique 206 (1973).) 

The Joint Editorial Board of the UPC found that the State Bar offered 

"no basic objection" to the duty to give information and accountings and 

argued that the UPC provision would aid beneficiaries Where the trustee 

is in another state and not subject to the jurisdiction of California 

courts. See Joint Editorial Board of the Uniform Probate Code, Response 

of the Joint Editorial Board 74 (1974). This comment assumes enactment 

of the UPC provision or a provision with similar impact in the jurisdiction 

with power over the trustee. 

The staff finds the UPC provision for accounting .!2. beneficiaries 

to be useful and .!!.2! in conflict with any policy of California law. See 

draft Section 4340 in Exhibit 1. It should be noted that UPC Section 

7-303(c) provides for an accounting upon request on an annual basis Whereas 

Probate Code Section 1138.1(a)(5) contains an implicit six-month period. 

Probate Code Section 1120.1a requires an annual account in the case of 

testamentary trusts created before July I, 1977. This provision is 

continued in draft Section 4182. 

Trustees' Powers (Draft 5§ 4400-4450) 

The California prOVisions on trustees' powers, sponsored by the 

State Bar in 1967, were drawn from the Uniform Trustees' Powers Act 

(1964) [hereinafter cited as UTPA]. See Prob. Code § 1120.2; Estate of 

Gilliland, 44 Cal. App.3d 32, 39, 118 Cal. Rptr. 447 (1974). The UTPA 

is recommended as an appropriate model hy the UPC. See the General 

Comment to Part 4 of Article 7 of the UPC, copy attached to Memorandum 

83-4. The staff is not aware of any major inadequacies in California 

law relating to trustees' powers, although there are some important 

policy questions that should be considered, and some other beneficial 

changes that could be made. 
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Trustees' powers are governed by the trust instrument, by statute, 

and by general equitable principles. If the trust instrument is compe­

tently drafted, the trustee will be able to administer the trust without 

the need to resort to the courts, barring unforeseen circumstances. In 

some cases, the trustee may exercise statutory powers not provided in 

the trust instrument, so long as the trust does not expressly forbid 

exercise of such powers. For example, Civil Code Section 2261(3) provides 

for the deposit of funds in a bank in the absence of express provisions 

to the contrary. If the trustee's powers are inadequate, the trustee 

may seek additional powers from the court unless the trust precludes 

seeking additional powers. See Prob. Code §§ 1120.2, 1138.1(a)(7), (b). 

To carry out the ultimate purpose of the trust, courts have the power to 

grant the trustee powers deviating from the trust instrument. See 7 B. 

Witkin, Summary of California Law Trusts §§ 76-78, at 5436-38 (8th ed. 

1974) • 

Automatic Powers 

In order to avoid the need to petition the court for approval of 

the exercise of implied powers, the UTPA provides an extensive list of 

powers that may be exercised unless limited in the trust instrument. 

See UTPA §§ 2, 3 in Exhibit 4. The most significant difference between 

the UTPA and California Probate Code Section 1120.2 is that California 

law permits the exercise of the common statutory powers only on petition 

of the trustee if they are not granted in the trust instrument. The 

policy issue is whether the statutory powers should be automatically 

available except !!. limited Ez the trust instrument. 

When Probate Code Section 1120.2 was enacted, it applied only to 

testamentary trusts which were then subject to the continuing supervisory 

jurisdiction of the probate court. It is not surprising that the UTPA 

approach of granting powers automatically was not adopted. The sponsors 

of the legislation, "the State Bar, thought that if powers of this type 

were given directly to the trustee, the court would have much less 

control over his actions, and that it was preferable to consider the 

circumstances of the particular trust if an order was desired." Review 

of Selected 1967 Code Legislation 196 (Cal. Cont. Ed. Bar 1967). When 

the powers listed in Section 1120.2 were made available on petition to 

trustees of inter vivos trusts in 1970, the change was justified on the 

basis that it eliminated the need for time-consuming plenary suits. See 

Review of Selected 1970 California Legislation, 2 Pac. L.J. 289 (1971). 
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However, in the last 15 years, California law has moved away from the 

supervisory system. In the 1982 legislative session, Probate Code 

Section 1120 was amended to provide that a testamentary trust is not 

subject to continuing jurisdiction unless the testator provides otherwise. 

See 1982 Cal. Stats. ch. 1199. A new Section 1120.1a has been added to 

terminate the mandatory court supervision of testamentary trusts created 

by wills executed before July I, 1977. .!!!. light of this development of 

California law, the staff recommends that trustees of inter vivos and 

testamentary trusts be automatically granted statutory powers unless 

otherwise provided in the trust. See draft Section 4400 in Exhibit 1. 

The automatic powers approach should avoid the need in some cases 

to petition the court, thus saving judicial time and trust resources. 

It is said that "the idea that a power must be 'found' in the trust 

instrument at best breeds litigation and at worst obstructs proper trust 

administration." Haskell, Some Problems With The Uniform Trustees' 

Powers Act, 32 Law & Contemp. Probs. 168, 170 (1967). Drafting manuals 

suggest that it is better to spell out the trustee's powers than to rely 

on implied powers or court instructions, since the trustee will be more 

confident in administering the trust and third persons will be more 

confident in transacting business with the trustee, particularly in 

multi-state transactions. See,~, Ellis, Trustees and Administrative 

Provisions, in California Will Drafting Practice § 14.39, at 676 (Cal. 

Cont. Ed. Bar 1982). Presumably this would be sound advice even under 

an automatic powers statute. There may be some trustees and third 

persons Who will remain uneasy about exercising powers not spelled out 

in the trust instrument, but we assume that in many situations the 

automatic powers provision would accomplish its purpose. 

If the Commission approves the automatic powers approach, it should 

consider Whether and to what extent the trustor may avoid such powers. 

Section 2 of the UTPA permits the trustor to control the availability of 

the statutory powers by express limitation in the trust instrument. The 

Commission may also want to consider whether certain powers may only be 

exercised with court approval, even if a generally automatic powers 

scheme is adop ted. 
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General Power (Draft § 4420) 

Section 3 of the UTPA provides a general power to perform "every 

act which a prudent man would perform for the purposes of the trust 

including but not limited to the powers specified in subsection (c)." 

In view of the success of the prudent man rule as applied to investments 

by the trustee, the Uniform Commissioners proposed further expanding the 

prudent man rule to COver all powers. The chairman of the committee 

that drafted the UTPA explains the concept as follows: 

The adoption of the prudent man concept in defining trustees' 
powers necessarily changes and liberalizes the doctrine of implied 
powers. Under existing law, powers may be implied if deemed by the 
court to be necessary to accomplish trust purposes; under the 
prudent man rule, implied powers are those which the trustee in the 
exercise of prudence believes necessary. The trustee must determine 
whether he has the necessary power to act; if he makes such a 
determination in good faith and within the bounds of reasonable 
judgment, the court should be precluded from substituting their 
judgment for that of the trustee. Horowitz, Uniform Trustees' 
Powers~, 41 Wash. L. Rev. 1, 7 (1966) [footnotes omitted]. 

This liberalization necessitates special provisions protecting third 

persons who deal with the trustee and protecting the trustee from adverse 

tax consequences. See UTPA §§ 3(b), 7 in Exhibit 4. 

The staff proposes ..!£ add .! provision granting the trustee the 

general powers that.! prudent person would exercise consistent with the 

UTPA. See draft Section 4420 in Exhibit 1. In view of the breadth of 

the specific powers provided in existing law and further expanded in the 

staff draft, it would appear to be a rare situation where a needed power 

was not specifically provided, but enactment of the general power would 

avoid any issue of implied powers arising from some technical argument. 

Specific Powers (Draft §i 4421-4450) 

As noted above, Probate Code Section 1120.2 relating to trustees' 

powers was drawn from Section 3 of the UTPA. However, there are many 

minor differences in language and the two statutes are organized somewhat 

differently. The staff has compared the two lists of powers and incor­

porated changes in existing law in the draft statute. See the Comments 

to draft Sections 4421-4450 in Exhibit 1. The staff proposes to split 

the powers into separate sections in order to make the law more accessible 

and to avoid the need to reprint the complete list of powers whenever an 

amendment is needed. An instrument could still incorporate the powers 

by referring to the chapter including the powers. See draft Section 

4403 in Exhibit 1. 
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COmpensation and Repayment of Trustees 
(Draft §f 4500-4504) 

The substance of California law governing the compensation and 

repayment of trustees appears to be largely unobjectionable. Accordingly, 

the staff draft of provisions relating to compensation and reimbursement 

for expenses retains the substance of existing law. See Exhibit 1 

attached hereto. However, the staff draft does reorganize existing 

provisions, consistent with the aim of combining provisions relating to 

testamentary and inter vivos trusts. 

Compensation of Trustees 

If the trust instrument does not provide for compensation of the 

trustee, the trustee is entitled to reasonable compensation. Civil Code 

§ 2274; Prob. Code §§ 1122, 1138.1(a)(7). If the trust provides for 

compensation, the trust governs except that the court may allow greater 

compensation in special circumstances spelled out by statute. See Civil 

Code § 2274; Prob. Code § 1122. The statutory formulation of these 

special circumstances is the result of legislative reaction to particular 

decisions. See 7 B. Witkin, Summsry of California Law Trusts § 80, at 

5440-41 (8th ed. 1974); Review of Selected 1972 California Legislation, 

4 Pac. L.J. 211, 569-70 (1973). The staff draft preserves the language 

of existing law in this respect. 

The staff draft does not continue the provision of existing Civil 

Code Section 2274 that the "superior court shall have jurisdiction to 

determine any compensation provided by this section in an action, brought 

by the trustee, to which all interested persons are made parties." The 

matter of compensation of the trustee should be determined through the 

general procedures for petitioning the superior court and are included 

in those provisions. 

We do not propose to codify any additional case law rules regarding 

trustees' compensation. For instance, there may be some question regard­

ing whether a specific bequest in a will is intended as compensation for 

the trustee. See Ellis, Trustees and Administrative Provisions, in 

California Will Drafting Practice § 14.30, at 671 (Cal. Cont. Ed. Bar 

1982). Nor do we propose to set a customary rate of compensation, such 

as has been done by local rules. See Ellis, supra, § 14.28 at 669. 

By combining the provisions relating to supervised testamentary 

trusts and inter vivos trusts, the staff draft makes the provision 
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permitting the court to fix periodic compensation as to supervised 

testamentary trusts applicable to all trusts. See Prob. Code § 1122. 

This appears to be consistent with Probate Code Section 1138.1(a)(7) 

which permits the court to fix, direct, or allow compensation in accord­

ance with Civil Code Section 2274. 

The staff draft is consistent with the rule that a trustee may pay 

itself reasonable fees without the necessity of first obtaining court 

approval. See Estate of Gilfillan, 79 Cal. App.3d 429, 144 Cal. Rptr. 

862 (1978) (interpreting Prob. Code § 1122 and upholding Los Angeles 

Superior Court policy memorandum). The general procedure for court 

approval of the trustee's accounts and allowing fees upon petition of an 

interested person provides the means for passing upon the reasonableness 

of the compensation. 

Under Section 3(c)(20) of the Uniform Trustees' Powers Act (1964), 

the trustee has the power to set its compensation, subject to the 

fiduciary principle. It appears that a court may upset the trustee's 

determination only if it is not in good faith or within the bounds of 

reasonable judgment. See Horowitz, Uniform Trustees' Power Act, 41 

Wash. L. Rev. I, 7, 22 (1966). Similarly, Section 7-205 of the Uniform 

Probate Code makes clear that the trustee may set its own compensation, 

as well as that of employees, subject to court review for reasonableness. 

Since under California law, a trustee may pay itself before obtaining 

court approval, and to do so must select an amount, there may be little 

substantive difference between California law and the uniform acts. 

Repayment of Expenses 

The trustee is entitled to repayment of expenses "actuslly and 

properly" incurred by the trustee in the administration of the trust. 

Civil Code § 2273; see also Prob. Code § 1122 (court shall allow testa­

mentary trustee "proper expenses"). The staff draft continues this 

right of reimbursement for expenses although it could be eliminated. 

We have Some question about continuing the second sentence of Civil 

Code Section 2273 providing that the trustee is "entitled to the repayment 

of even unlawful expenditures, if they were productive of actual benefit 

to the estate." This provision is not discussed in the cases annotating 

Section 2273. The staff draft restates this rule in somewhat revised 

form, but we suggest that the Commission consider dropping it. As is 

often the case with Field Code provisions, exceptions to the stated 

principle are not codified, leading to an imbalanced statute that may 
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mislead if it is taken at face value. The rule concerning reimbursement 

f or "unlawful" expenditures is subj ect to several excep tions, such as 

where the trustee acts in bad faith. See 3 A. Scott, Law of Trusts 

§ 245.1, at 2156 (3d ed. 1967). 

By its terms, Civil Code Section 2273 appears to apply only to 

expenditures made by the trustee out of its own funds. See,~, 

Security-First Nat'l Bank v. Tracy, 21 Cal.2d 652, 134 P.2d 270 (1943) 

(allowance for attorney's fees in action "necessarily brought"); l!!. ~ 
Estate of Spencer, 18 Cal. App.2d 220, 63 P.2d 875 (1936) (expense of 

daily transcript in case where trust attacked); Johns v. Peterson, 52 

Cal. App .2d 720, 126 P.2d 903 (1942) (repairs of rental property). 

Section 2273 is only a limited aspect of the larger question of the 

proper expenditures of the trustee made in the course of administration 

of the trust estate. Obviously, the costs of administration of a trust 

should be borne by the trust estate and not by the trustee personally. 

See A. Scott, supra, § 244, at 2144-46. 

As with trustee compensation, if these rules on reimbursement are 

retained, there are some related rules that could have been codified, 

that we propose to leave to case law. For example, the right to repayment 

has been denied a hostile trustee. Estate of Gilmaker, 226 Cal. App.2d 

658, 38 Cal. Rptr. 270 (1964). 

Liability of Trust Estate and Trustee to Third Persons 
(Draft §f 4520-4523) 

Uniform Probate Code Section 7-306 provides substantive rules 

governing the liability of trustees to third persons. Subdivision (a) 

makes the trustee personally liable on contracts properly entered into 

in the administration of the trust only where the contract so provides 

or where the "trustee fails to reveal his representative capacity and 

identify the trust estate in the contract." A trustee is liable for 

obligations arising from ownership or control of trust property or for 

torts only if the trustee is "personally at fault." UPC § 7-306(b). 

Third persons are permitted to sue the trust estate on contracts entered 

into in the trustee's fiduciary capacity, on obligations arising from 

ownership or control of the trust estate, or on torts by bringing an 

action against the trustee in the trustee's fiduciary capacity. UPC 

§ 7-306(c). The question of the trustee's liability to the estate may 

be determined in the main action or other appropriate proceeding such as 

for an accounting or surcharge. UPC § 7-306(d) and the Comment thereto. 
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The UPC provision is representative of the modern tendency to put 

the economic burden on the trust rather than the trustee. See Tepper, 

Liability of the Trust Estate Arising Out of Trustee's Contracts With 

Third Persons, 2 Hastings L.J. 53, 61-65 (1950). The general rule 

followed in California is that the trustee is personally liable for 

contracts and torts as if the trustee owned the property free of the 

trust, except where the trustee is expressly exempted by contract. See 

cases cited in 7 B. Witkin, Summary of California Law Trusts § 100, at 

5460 (8th ed. 1974). Under the common law, the trustee was recognized 

only in an indiVidual capacity so that a judgment would bind the trustee's 

assets but not the trust estate. The trustee could pass this liability 

on to the estate if no fiduciary duty had been breached. See Garvey, 

The Ohio Law of Trusts and the Uniform Probate Code: -------- ----
Comparative Probate Law Studies 769, 783-84 (1976). 

! Comparison, in 

Creditors could be 

subrogated to the trustee's right against the trust estate but the 

creditor's right was generally limited to the trustee's right of indemni­

fication. Id. at 784. 

California statutes are largely silent on the liability of trustees 

to third persons. Civil Code Section 2267 provides that as a general 

agent, a trustee may bind the trust estate by acts within the scope of 

the trustee's authority. One commentator has described Section 2267 as 

an "enigmatic declaration" which is presumably aimed at the old rule 

that a trustee necessarily acted as principal since the trust had no 

legal personality. Evans, Observations ~ the State, Etc. ~ the California 

Laws of Uses and Trusts, 28 S. Cal. L. Rev. 111, 120 (1955); see also 

Tepper, Liability of the Trust Estate Arising Out of Trustee's Contracts 

With Third Persons, 2 Hastings L.J. 53, 59-61 (1950). Under Section 

2267 obligees on a contract made within the scope of the trustee's 

authority may reach the trust property directly without being restricted 

to the trustee's right of exoneration. See Purdy v. Bank of America, 2 

Cal.2d 298, 301-02, 40 P.2d 481 (1935). 

The staff recommends adoption of the substance of ~ Section 

7-306. See draft Sections 4520-4523 in Exhibit 1. This would~make the 

law more accessible and provide clearer rules. Adoption of the substance 

of UPC Section 7-306 would change California law in several respects. A 

trustee would no longer be personally liable on contracts entered into 

in a fiduciary capacity, if the trustee revealed its representative 
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capacity and identified the trust estate. This would reverse the California 

rule that a trustee is personally lisble unless the contract provides an 

exemption. See Duncan v. Dormer, 94 Cal. App. 218, 221, 270 P. 1003 

(1928). Tort liability of the trustee would be restricted to cases 

where the trustee was personally at fault. Section 7-306 also appears 

to smooth procedural difficulties by permitting actions against the 

trust estate. This appears to alter the rule stated in Rapaport v. 

Forer, 20 Cal. App.2d 271, 278, 66 P.2d 1242 (1937). 

Limitations on Actions Against Trustee for Breach of Trust 
(Draft § 4524) 

Uniform Probate Code Section 7-307 bars actions against the trustee 

for breach of trust brought Later than six months after a final account 

making full disclosure and showing termination of the trust relationship. 

The accounting may be a formal account made pursuant to court proceedings 

or an informal accounting made directly to the beneficiary under the 

provisions of UPC Section 7-303. If the final account does not make 

full disclosure, a three-year limitations period applies if the beneficiary 

has received a final account and been informed of the location and 

availability of the trustee's records. Apparently claims based on 

interim accounts are barred only by adjudication or consent, unless some 

general statute is applicable. It also appears that the six-month and 

three-year provisions do not apply in cases of the trustee's fraud. See 

UPC § 1-106 (two-year period running from time of discovery of fraud). 

The State Bar has summarized California Law as follows: 

In California, absent fraud, the four-year general statute of 
limitations applies to trusts not subject to court supervision and 
to court supervised trusts when no accounting is rendered. Under 
California Law, an accounting settled by the court is final once 
the period for appeal expires unless the decree of approval is set 
aside within six months by reason of mistake, inadvertence or 
neglect. [State Bar, supra, at 206-07.1 

The four-year catch-all statute of limitations provided in Code of Civil 

Procedure Section 343 has generally been applied to actions for breaches 

of express trusts. See Cortelyou v. Imperial Land Co., 166 Cal. 14,20, 

134 P. 981 (1913); Oeth v. Mason, 247 Cal. App.2d 80S, 811-12, 56 Cal. 

Rptr. 69 (1967). But cf. Estate of McCabe, 80 Cal. App.2d 823, 183 P.2d 

72 (1947) (termination of trust did not start statute running since 

Prob. Code § 1121 gives beneficiary absolute right to account if not 

rendered to court in preceding six months, court not deciding whether 
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statute of limitations applied). The statute of limitations applicable 

to actions for relief on the ground of fraud is three years from the 

discovery of the facts. Code Civ. Proc. § 338(4). 

The Uniform Probate Code is more protective of trustees than California 

law. The effect of court-approved accounts appears to be the same, but 

the six-month period applicable to nonapproved accounts, including 

informal accounts to the beneficiary, would be a significant change in 

California law. Under the UPC scheme, the important factor is whether 

full disclosure has been made in the final account. If it has, then the 

six-month period applies; if not, then the three-year period applies. 

The staff thinks that this scheme makes sense and recommends it for 

Commission approval. See draft Section 4524 in Exhibit 1. 

The Commission may want to consider whether different time limits 

should be applicable. It should be noted that the six-month period is 

bracketed in the UPC, indicating that it is recognized that a different 

period may be preferred in enacting jurisdictions. An examination of 

the law of 13 states that have enacted a provision like UPC Section 7-

307 reveals that only Hawaii altered the six-month period, raising it to 

two years. Only Florida rejected the three-year period, substituting a 

reference to general statutes of limitation. Several reported California 

cases have involved a dispute over whether a three-year or four-year 

period app lies; but of course such cases wouldn't have arisen if the 

applicable limitation was clear. If the three-year period of the UPC is 

approved by the Commission, a transitional prOVision will be needed to 

preserve rights existing under the four-year statute. The staff would 

not at this point recommend UPC Section 1-106, the general section on 

actions based on fraud; this provision will be considered in the course 

of the probate administration study. 

Trustee's Bond (Draft § 4551) 

Under California law, a trustee named in a will or inter vivos 

trust instrument is not required to give bond unless the instrument 

otherwise requires. However, bond is required of a testamentary trustee 

appointed by the court, except in the case of a nonprofit corporation 

acting within the scope of its charitable purposes. Prob. Code §§ 1127, 

1127.5. It has been held that bond may be waived if all creditors and 

beneficiaries consent and there are no minor or unascertained benefi-

ciaries. Estate of Shapiro, 79 Cal. App.2d 731, 181 P.2d 117 (1947). 
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Drafting manuals suggest that bond is ordinarily an unnecessary expense, 

and that if it is felt that bond is needed, then perhaps a different 

trustee should be selected. See,~, Ellis, Trustees and Administrative 

Provisions, in California Will Drafting Practice § 14.26, at 666 (Cal. 

Cont. Ed. Bar 1982). It has been suggested that bond be required of a 

nonresident trustee. See 3 J. Goddard, Probate Court Practice § 1819 

(2d ed. 1977). It has also been suggested that an attorney who drafts a 

will or trust instrument naming the attorney as trustee should include a 

provision requiring bond. Moltzen, The Lawyer and Will Drafting, in 

California Will Drafting § 1.38, at 21-22 (Cal. Cont. Ed. Bar 1965). 

Uniform Probate Code Section 7-304 provides that a bond is not 

required unless (1) required by the terms of the trust, (2) reasonably 

requested by a beneficiary, or (3) found by the court to be necessary to 

protect interests of incapacitated or unrepresented beneficiaries. The 

general rules governing bonds of personal representatives under UPC 

Sections 3-604 and 3-606 apply to trustee's bonds when required. Section 

7-304 also permits the court to excuse bond or reduce its amount upon 

petition of the trustee or other interested person but no standard is 

provided. 

The staff does not detect any real conflict between California law 

and the UPC as regards trustees' bonds. The staff recommends approval 

of ~provision containing the substance of UPC Section 7-304. See draft 

Section 4551 in Exhibit 1. This section would held clarify the law by 

providing a general rule subject to several exceptions; California law 

currently provides only some limited and unrelated exceptions. Adop tion 

of UPC Section 7-304 would result in a less restrictive requirement in 

situations now governed by Probate Code Section 1127 which requires bond 

of a testamentary trustee appointed by the court. Section 7-304 would 

apply the general rule that does not require bond in such cases, unless 

otherwise ordered by the court or required by the trust. This change 

would answer the query whether a bond is required if a will nominates 

rather than appoints a successor trustee, since it is unclear under 

existing Probate Code Section 1127 whether bond is required of a trustee 

appointed by the court consistent with the testator's nomination. See 

California Will Drafting Supplement § 17.21, at 259 (Cal. Cont. Ed. Bar 

1981) • 
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Court Jurisdiction Over Trusts (Draft §§ 4600-4679) 

At the January meeting the Commission affirmed the policy of providing 

a unified scheme for judicial involvement in trust administration and 

eliminating procedural distinctions between testamentary and 

trusts. California law is already headed in this direction. 

Code §§ 1120, 1120.1a, 1138. 

inter vivos 

See Prob. 

The UPC also rejects continuing judicial supervision or mandatory 

intervention. See UPC § 7-201(b). Section 7-201 provides that the 

court has "exclusive jurisdiction of proceedings initiated by interested 

parties concerning the internal affairs of trusts." Under the UPC, 

court is defined as the one with jurisdiction in matters relating to 

the affairs of decedents. The same court is given concurrent jurisdic­

tion with other courts of the state as to actions to determine the exis­

tence of nontestamentary trusts, actions involving creditors or debtors 

of trusts, and other actions involving third parties. UPC § 7-204. 

Section 7-202 provides for venue in the place of registration or where 

the trust could have been registered as to internal matters, and Section 

7-204 incorporates general venue rules for other actions. Section 7-203 

provides a forum non conveniens rule applicable to foreign trusts and 

requires the court to refuse to entertain a proceeding unless all appro­

priate parties could not be bound by litigation in the foreign courts or 

when the interests of justice otherwise would be seriously impaired. 

Under UPC Section 7-201(a), the court has exclusive jurisdiction 

over proceedings concerning the administration and distribution of 

trusts, the declaration of rights, and the determination of other matters 

involving trustees and beneficiaries. Without limiting the scope of 

such proceedings, Section 7-201(a) lists the following proceedings: (1) 

to appoint or remove a trustee, (2) to review trustees' fees and to 

review and settle interim or final accounts, (3) to ascertain benefi­

ciaries, determine any question arising in the administration or distribu­

tion of a trust including questions of construction of trust instruments, 

(4) to instruct trustees, (5) to determine the existence of any immunity, 

power, privilege, duty, or right, and (6) to release trust registration. 

Section 7-205 also permits the court to review "the propriety of employment 

of any person by a trustee" and the reasonableness of the person's 

compensation and the trustee's compensation. 

The UPC provisions which place exclusive jurisdiction in the superior 

court at the prinCipal place of administration appeal to the staff and 
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do not appear to be contrary to any significant policy of existing law. 

Proba te Code Section 1138.11 provides that the remedies of Sections 

1138-1138.14 are "cumulative and nonexclusive." The State Bar and the 

Joint Editorial Board of the UPC have disputed the meaning of this 

provision. See State Bar, supra, at 200-01; Joint Editorial Board, 

supra, at 71-72. 

The following table compares California law regarding supervised 

trusts and nonsupervised trusts and the UPC. 

California Law 
Supervised Testamentary Nonsupervised Trusts 

Trus ts Prob. Code § § 1138.1, 
Prob. Code §§ 1120-1126 .;:1.:,;13::,:8:..:."'2 ______ _ 

Determine recipients of 
property on termination 
of trust. § 1120(b) 

Settle accounts. 
§ 1120(b) 

Pass on acts of trustee. 
§ 1120(b) 

Instruct the trustee. 
§ 1l20(b) 

Accep t additions to 
trusts. § 1l20(b) 

Grant powers provided in 
§ 1120.2. § 1120(b) 

Amend trust for chari­
table estate tax deduc­
tion. § 1120(b) 

Submit accounts to bene­
ficiary and remaindermen. 
§ 1121 

Fix compensation. 
§ 1122 

Appoint trustee. 
§ § 1125, 1126 

Accept resignation of 
trustee. § 1125.1 

Remove trustee. § 1123.5 

Modify trust with low 
principal. § 1120.6 

Same. § 1138.1(a)(1) 

Same. § 1138.1(a)(2) 

Same. § 1138.1(a)(2) 

Same. § 1138.1(a)(4) 

Same. § 1138.1(a)(3) 

Same. § 1138.1(a)(6) 

Same. § 1138.1(a)(13) 

Same. § 1138.1 (a)(5) 

Same. § 1138.1(a)(7) 

Same. § 1138.1 (a)(8) 

Same. § 1138 .1(a)(9) 

Same. § 1138.1(a)(10) 

Same. § 1138.1(a)(12) 
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Uniform Probate Code 

§§ 7-201, 7-205 

Ascertain beneficia­
ries. § 7-201(a)(3) 

Settle interim or final 
accounts. § 7-201(a)(2) 

[See general language.] 

Same. § 7-201(a) (3) 

[See general language.] 

Determine existence of 
any power. § 7-201(a) (3) 

[Duty in § 7-303; see 
general language.] 

Review trustee fees. 
§ 7-201(a) (2), 7-205 

Same. § 7-201(a) (1) 

Same. § 7-201(a) (1) 

Review employment of 
persons by trustee. 
§ 7-205 



The UPC also provides that proceedings may be maintained concerning the 

"administration and distribution of trusts, the declaration of rights 

and the determination of other matters involving trustees and beneficia­

ries." UPC § 7-201(a). This includes proceedings to "determine any 

question arising in the administration or distribution of any trust 

including questions of construction of trust instruments • • • and 

determine the existence or nonexistence of any immunity, power, privilege, 

duty or right." UPC § 7-201(a)(3). 

California law does not contain such broad language; however, 

Proba te Code Section 1138.2 does provide that the court may make "all 

orders and decrees and take all other action necessary or proper to 

dispose of the matters presented by the petition." In Copley v. Copley, 

80 Cal. App.3d 97, 145 Cal. Rptr. 437 (1978), it was held that the 

superior court in proceedings under Probate Code Sections 1138-1138.13 

was exercising limited probate jurisdiction and did not have the general 

equity powers of the superior court. In this case the probate court was 

found to lack jurisdiction to determine the beneficiaries' allegation of 

fraud or to rescind a sale of stock and determine damages. It appears 

that the authority granted the court under UPC Section 7-201 is broader 

than that allowed the probate court under existing California law. 

The staff proposes ~ statute that would consolidate the procedures 

applicable to supervised testamentary trusts and nonsupervised trusts. 

We also recommend expanding the jurisdiction of the court consistent 

wi th the language in UPC Section 7-201. See draft Sections 4600-4628 in 

Exhibit 1. This entails provisions for obtaining jurisdiction over all 

interested parties. This expanded jurisdiction would be consistent with 

the trend of both the statutes and decisional law. See Copley, supra, 

at 107-08. See also draft Sections 4070-4078 (notice). 

Trust Registration Under the UPC 

The staff assumes that the Commission will not want to propose the 

adoption of a trust registration scheme modeled after the UPC. The 

following discussion is included here for your information and also in 

case there is some interest in proposing some registration requirements. 

The Uniform Probate Code requires trustees to register trusts in 

the court in the principal place of administration. UPC § 7-101. 

Unless otherwise designated in the trust instrument, the principal place 

of administration is "the trustee's usual place of business where the 
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records pertaining to the trust are kept, or at the trustee's residence 

if he has no such place of business." Id. The trustee is also under a 

"continuing duty to administer the trust at a place appropriate to the 

purposes of the trust and to its sound, efficient management." UPC 

§ 7-305. The court may order a change of place of administration where 

appropriate, and in doing so may order removal of the trustee and appoint­

ment of a trustee in another state. Id. 

The concept of trust registration has been described as one of the 

UPC's most controversial provisions. Averill,! Comparison of the 

Uniform Probate Code With the ~ of Texas--Trust Administration, in 

Comparative Probate Law Studies 801, 804 (1976). It appears, however, 

that a certain amount of this controversy has arisen from a misunderstand­

ing of the registration provision. It does not require filing a copy of 

the trust instrument or registering the terms of the trust. Registration 

is accomplished, as provided in UPC Section 7-102, by filing a statement 

including the following: (1) the name and address of the trustee, (2) 

an acknowledgment of the trusteeship by the trustee, (3) a statement 

whether the trust has been registered elsewhere, and (4) an identification 

of the trust. The manner of identifying the trust depends upon the 

nature of the trust. If it is testamentary, the statement must include 

the name of the testator and "the date and place of domiciliary probate." 

If it is a written inter vivos trust, the statement must include the 

name of each settlor and the original trustee and the date of the trust 

instrument. If it is an oral trust, the statement must give information 

identifying the settlor "or other source of funds" and describe "the 

time and manner of the trust's creation and the terms of the trust, 

including the subj ect matter, beneficiaries and time of performance." 

Hence, only in the case of oral trusts must the terms of the trust be 

disclosed. The staff considers this to be a desirable provision. There 

is also a provision permitting the settlor of a revocable trust to 

exempt the trustee from the registration requirement as long as the 

power of revocation is retained. See UPC § 1-108. Otherwise, a provision 

in a trust is not effective to excuse the trustee from the registration 

requirement. See UPC § 7-104. 

Registration results in submitting to the personal jurisdiction of 

the court in proceedings relating to administration of the trust. 

UPC § 7-103(a). Beneficiaries given notice pursuant to UPC Section 

1-401 are subject to jurisdiction of the court of registration to the 
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extent of their interests in the trust. UPC § 7-103(b). If a trustee 

fails to register the trust in a proper place, the trustee is still 

subject to personal jurisdiction of the court in which the trust could 

have been registered, in any proceeding initiated by a beneficiary. UPC 

§ 7-104. The settlor or a beneficiary may also give a written demand to 

the trustee that the trust be registered; if the trustee fails to do so 

with in 30 dsys af ter receip t of the demand, the trus tee is subj ect to 

removal and denial of compensation or to surcharge. UPC § 7-104. 

The trust registration scheme serves several purposes. It informs 

the beneficiaries of the existence of the trust. It provides evidence 

that the trustee has accepted the trust. It subjects the trustee and 

beneficiaries to the jurisdiction of an identified court so that any 

dispute that arise concerning administration of the trust may be litigated 

with relative ease. While facilitating judicial proceedings initiated 

by the trustee or beneficiaries, the UPC avoids compulsory, continuing 

judicial supervision. Uniform Probate Code Section 7-201(b) provides: 

Neither registration of a trust nor a proceeding under this 
section result [sic] in continuing supervisory proceedings. The 
management and distribution of a trust estate, submission of accounts 
and reports to beneficiaries, payment of trustee's fees and other 
obligations of a trust, acceptance and change of trusteeship, and 
other aspects of the administration of a trust shall proceed expedi­
tiously consistent with the terms of the trust, free of judicial 
intervention and without order, approval or other action of any 
court, subject to the jurisdiction of the Court as invoked by 
interested parties or as otherwise exercised as provided by law. 

The trust registration provisions have not been well received by 

the states that have considered the UPe. The staff has examined the 

statutes of 15 states--14 of them "UPC states" and Kentucky, which 

enacted much of the article on trust administration. Only three 

states--Alaska, Idaho, and North Dakota--enacted the trust registration 

scheme with a mandatory duty that is not subject to significant exceptions. 

Two states--Maine and Nebraska--have made the registration an option by 

substituting the word "may" where "shall" appears in UPe Section 7-101. 

Six states omit the registration provisions entirely--Arizona, Florida 

(which had initially enacted the registration scheme), Minnesota, Montana, 

New Mexico, and Utah. Four states have registration schemes with a 

mandatory duty but subject to significant exceptions. Colorado provides 

for registration as a general rule, ·but exempts trusts having no asset 

other than the right to receive property upon the occurrence of some 

future event, trusts nominally funded (assets valued at $500 or less), 
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and revocable inter vivos trusts (while revocable). Hawaii requires 

registration in the principal place of administration or where land held 

in trust is located and does not require registration of inter vivos 

trusts unless required by the settlor (the exception does not apply when 

the settlor dies). Kentucky similarly provides that there is no duty to 

register an inter vivos trust unless the settlor so directs. Michigan 

does not require registration of testamentary trusts or any trust contain­

ing terms exempting the trustee from the registration provisions. 

The State Bar has opposed the registration concept, labelling it 

"alien to the policy adop ted by the California Legislature in respect to 

inter vivos trusts in that it prevents the creation of private trusts 

wi thout public disclosure." State Bar of California, The Uniform Probate 

Code: Analysis and Critique 197 (1973). This criticism glosses over the 

fact that registration does not involve disclosure of the terms of 

written inter vivos trusts nor of the trust beneficiaries. It is hard 

to understand what policy concerning the creation of private trusts 

without public disclosure is impaired in any significant manner by the 

UPe registration provisions. If the State Bar was referring to some 

policy in favor of oral trusts, then some additional support for the 

statement is needed. In addition, as noted by the Joint Editorial Board 

of the UPC, the State Bar "does not attempt to relate the alleged 'policy' 

of the California Legislature to private, testamentary trusts which 

cannot be created in California without full public disclosure of all of 

the trust terms and assets--much more than would be required by UPC's 

registration provisions." Joint Editorial Board of the Uniform Probate 

Code, Response of the Joint Editorial Board 70 (1974). In any event, 

modifications in the registration scheme like those enacted in some 

other states could make registration permissive during the life of the 

settlor of a written inter vivos trust and so avoid the State Bar objection. 

California has moved away from continuing judicial supervision of 

testamentary trusts and at the same time provided for intermittent 

judicial administration of inter vivos and testamentary trusts upon 

petition of a trustee, beneficiary, or remainderman. See Prob. Code 

§§ 1120, 1120.1a, 1138, 1138.1. The State Bar has commented that the 

"philosophical orientation of Article VII of the UPC is similar to that 

of the California Probate Code." State Bar, supra, at 194. It should 

be noted, however, that Probate Code Section 1138.13 permits a trust to 

exemp t itself from judicial sup ervision either expressly or by "necessary 
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implication." The registration provisions of the UPC may not generally 

be avoided. Probate Code Section 1138.3 gives jurisdiction to the 

superior court where the principal place of administration of the trust 

is located. This is the same place where, under UPC Section 7-101, the 

trust would be required to be registered. (The rules on determining the 

principal place of administration differ in the case of cotrustees.) 

Registration under the UPC makes clear that the trustee submits personally 

to the court's jurisdiction. UPC § 7-103(a). If the trustee does not 

register the trust, Section 7-103(a) makes clear that accepting the 

trusteeship results in submitting to the court's jurisdiction and the 

proceedings may be commenced in the principal place of administration 

where the trust could have been registered. UPC § 7-202. Draft Section 

4603 in Exhibit 1 seeks to achieve the same end by granting jurisdiction 

over trustees who have accepted the trust. 

Registration would make it easier for beneficiaries and remaindermen 

to know the proper court for initiating proceedings. This benefit must 

be weighed against the financial burden on government of establishing a 

registration system and the burden on trustees of routinely requiring 

registration. Remember, however, that under the UPC the trustee is not 

subject to any penalty for not registering the trust until 30 days after 

the trustee receives a written demand for registration. 

Various alternatives are available within a trust registration 

system; the following alternatives should be considered: 

1. Adopt the UPC scheme, including mandatory registration of trusts, 

except revocable trusts which may avoid registration while the power to 

revoke lasts. 

2. Make registration mandatory, subject to certain exceptions where 

registration would be permissive, such as: 

Trusts with no assets other than right to receive property upon 
occurence of future event. (Colorado) 

Trusts nominally funded in an amount such as $500. 
Inter vivos trusts during the life of the settlor. 

(Colorado) 
(Hawaii) 

Inter vivos trusts at any time, unless required by the settlor. 
(Kentucky) 

3. Make registration generally permissive. (Maine, Nebraska) 
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Foreign Trustees 

The draft statute does not attempt to change the law relating to 

administration of trusts by foreign trustees. Financial Code Section 

1503 forbids the conduct of trust business in California by a foreign 

corporation (other than a national banking association) except for 

certain actions such as delivering, registering, paying interest on, 

certifying, redeeming, and cancelling bonds. Apparently there is a 

possibility that banks may be permitted to conduct trust business under 

federal law regarding interstate banking. Although California statutes 

have contained some misleading language, it does not appear that a 

foreign corporation can qualify to conduct a trust business in this 

state. We aSSume that any attempt to expand the role of foreign corpora­

tions would be opposed by local interests. 

Uniform Probate Code Section 7-105 would permit foreign trustees to 

receive distributions from local estates, to hold, invest in, manage, or 

acquire property in California, and to maintain litigation without the 

necessity of qualifying to do business in the state. Qualification 

would be required before a foreign corporation would be permitted to 

maintain the principal place of administration of a trust in the state 

or otherwise acts in a way requiring qualification to do business. The 

Comment to Section 7-105 says that this should 

correct a widespread deficiency in present regulation of trust 
activity. Provisions limiting business of foreign corporate 
trustees constitute an unnecessary limitation on the ability of a 
trustee to function away from its principal place of business. 
These restrictions properly relate more to continuous pursuit of 
general trust business by foreign corporations than to isolated 
instances of litigation and management of the assets of a partic­
ular trust. 

Section 7-105 also provides that a foreign cotrustee is not required to 

qualify in the local jurisdiction solely because its cotrustee maintains 

the principal place of administration there. 

California law, with some very minor exceptions relating to bonds 

as noted above, precludes foreign corporations, other than national 

banking associations, from directly or indirectly transacting trust 

business in this state. Apparently, alien and nonresident individuals 

may act as trustees. See ElliS, Trustees and Administrative Provisions, 

in California Will Drafting Practice § 14.3, at 643-44 (Cal. Cont. Ed. 

Bar 1982). It should be noted that the UPC does not displace the general 

-26-



rules concerning what other acts require qualification by a foreign 

corporation in a state. The Corporations Code reflects a more enlightened 

view of interstate commerce. Corporations Code Section 191(c) provides 

that a foreign corporation is not conducting intrastate business where 

it maintains an action or "conducts an isolated transaction completed 

within a period of 180 days and not in the course of a number of repeated 

transact ions of like nature." See also Corp. Code §§ 2100-2116 (foreign 

corporations) • 

The State Bar found that a provision like UPC Section 7-105 "would 

facilitate the administration of trusts with multi-state real property 

assets" but also suggested that "this may create other problems that 

form the basis for the long-standing policy in California of prohibiting 

out-of-state corporate fiduciaries from transacting business in the 

State of California without qualifying to do so." State Bar, supra, at 

198. The Joint Editorial Board of the UPC responded by noting that the 

nature and importance of the other problems was not revealed, but presumed 

that they were "problems for local banks interested in keep ing out 

corporate competitors." The Joint Editorial Board also asked whether 

the California system is "effective against arrangements involving co­

trustees, nominees, and individual original and successor trustee arrange­

ments that are frequently used to circumvent the barriers against foreign 

corporations." Joint Editorial Board, supra, at 71. 

Respectfully submitted, 

Stan G. Ulrich 
Staff Counsel 
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38035 

DIVISION 4.5. TRUSTS 

PART 1. GENERAL PROVISIONS 

CHAPTER 1. GENERAL PROVISIONS 

§ 4000. Judicial Council to prescribe forms 

4000. The Judicial Council may prescribe the form of the applica­

tions, notices, orders, and other documents required by this division. 

Any such form prescribed by the Judicial Council is deemed to comply 

with this division. 

Comment. Section 4000 is new and is the same as Section 1456 
(forms under guardian-conservator statute). 

35062 

§ 4001. Clerk to set matters for hearing 

4001. When a petition Which requires a hearing is filed with the 

court clerk pursuant to this division, the clerk shall set the matter 

for hearing. 

Comment. Section 4001 continues parts of former Sections ll20(a), 
1138.6(a), 1139.3, and 1139.15. Section 4001 is comparable to Section 
1451 (guardianship-conservatorship statute). 

35084 

§ 4002. Appointment of guardian ad litem 

4002. (a) The court may, upon its own motion or on request of a 

trustee or other person interested in a trust, appoint a guardian ad 

litem at any stage of a proceeding concerning a trust. If the court 

determines that representation of the interest otherwise would be inade­

quate, a guardian ad litem may be appointed to represent the interest of 

any of the following: 

(1) A minor. 

(2) An incapacitated person. 

(3) An unborn person. 

(4) An unascertained person. 

(5) A person Whose identity or address is unknown. 

(6) A designated class of persons Who are not ascertained or are 

not in being. 
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(b) If not precluded by a conflict of interest, a guardian ad litem 

may be appointed to represent several persons or interests. 

(c) Sections 373 and 373.5 of the Code of Civil Procedure do not 

apply to the appointment of a guardian ad litem under this section. 

Comment. Section 4002 continues the substance of paragraph (2) 
of subdivision (a) and subdivision (b) of former Section 1215.3 and the 
substance of subdivision (a) of former Section 1138.7, and supersedes 
part of the last paragraph of subdivision (b) of former Section ll20. 
Subdivision (c) continues the substance of subdivision (c) of former 
Section 1138.7 and the last sentence of subdivision (b) of former Section 
1120. 

100/932 

§ 4003. Law applicable to marital deduction gifts in trust 

4003. (a) Except as provided in subdivision (b), the provisions of 

Article 3 (commencing with Section 1030) of Chapter 16 of Division 3 

apply to gifts, whether outright or in trust, made in a trust which is 

subject to this division. 

(b) This section does not apply to any trust if its terms expressly 

or by necessary implication make this section inapplicable to it. 

(c) For purposes of this section, references in Article 3 (commenc­

ing with Section 1030) of Chapter 16 of Division 3 to a "testator" refer 

to the trustor and references to a "will" refer to a trust that is 

subject to this division. 

Comment. Section 4003 continues the substance of former Section 
1138.14 and supersedes former Civil Code Section 2264. 

405/192 

CHAPTER 2. THIRD PERSONS DEALING WITH TRUSTEES 

§ 4050. Protection of third person dealing with trustee 

4050. (a) With respect to a third person dealing with a trustee 

or assisting a trustee in the conduct of a transaction, the existence of 

a trust power and its proper exercise by the trustee may be assumed 

without inquiry. The third person is not bound to inquire whether the 

trustee has power to act or is properly exercising a power. 

(b) A third person without actual knowledge that the trustee is 

exceeding its powers or improperly exercising them is fully protected in 

dealing with the trustee just as if the trustee possessed and properly 

exercised the powers it purports to exercise. 
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Comment. Section 4050 is drawn from Section 7 of the Uniform 
Trustees' Powers Act (1964). Section 4050 supersedes former Civil Code 
Section 2243. 

405/198 

§ 4051. Application of property delivered to trustee by third person 

4051. A third person who acts in good faith is not bound to ensure 

the proper application of trust assets paid or delivered to the trustee. 

Comment. Section 4051 supersedes former Civil Code Section 2244 
and is essentially the same as the last sentence of Section 7 of the 
Uniform Trustees' Powers Act (1964). 

405/199 

§ 4052. Protection of third person dealing with former trustee 

4052. A good faith transaction entered into with a former trustee 

by any person acting without knowledge that the trustee's office has 

been vacated as provided in Section 4580 is binding on all parties. 

Comment. Section 4052 continues the substance of the second para­
graph of former Civil Code Section 2281. 

405/203 

§ 4053. Effect on purchaser of omission of trust from grant of real 
property 

4053. If an express trust relating to real property is not contained 

or declared in the grant to the trustee, or in an instrument signed by 

the trustee and recorded in the same office with the grant to the trustee, 

the grant shall be deemed absolute in favor of purchasers from the 

trustee without notice and for a valuable consideration. 

Comment. Section 4053 continues the substance of former Civil Code 
Section 869. 

405/204 

§ 4054. Effect on real property transactions where beneficiary undisclosed 

4054. (a) If an interest in or lien or encumbrance on real property 

is affected by an instrument in favor of a person in trust but no benefi­

ciary is indicated in the instrument, it is presumed that the person 

holds the interest, lien, or encumbrance absolutely and free of the 

trust. This is a presumption affecting the burden of proof. In an 

action or proceeding involving the interest, lien, or encumbrance affected 
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by the instrument instituted against the person, the person shall be 

deemed the only necessary representative of the undisclosed beneficiary 

and of the original grantor or trustor and anyone claiming under them. 

A judgment is binding upon and conclusive against these persons as to 

all matters finally adjudicated in the judgment. 

(b) An instrument executed by the person holding the interest, 

lien, or encumbrance as described in subdivision (a), wnether purporting 

to be the act of that person in his or her individual right or in the 

capacity as a trustee, is presumed to affect the interest, lien, or 

encumbrance according to the tenor of the instrument. This is a presump­

tion affecting the burden of proof. Upon the recording of the instrument 

in the county wnere the land affected by the instrument is situated, the 

presumption becomes conclusive in favor of a purchaser or encumbrancer 

in good faith and for valuable consideration. 

Comment. Section 4054 continues the substance of the first two 
paragraphs of former Civil Code Section 869a. See Hansen v. G & G 
Trucking Co., 236 Cal. App.2d 481, 491-94, 46 Cal. Rptr. 186 (1965). 
The language relating to the presumptions affecting the burden of proof 
in both subdivisions (a) and (b) is consistent with Evidence Code Section 
605. 

404/996 

CHAPTER 3. NOTICE 

§ 4070. Application of chapter 

4070. This chapter applies to notice in judicial proceedings 

involving trusts pursuant to this division. 

Comment. Section 4070 supersedes former Section 1215. See also 
Section 82 ("trust" defined). 

405/000 

§ 4071. Form of notice 

4071. If notice of the time and place of hearing is required to be 

given by this division, the notice shall be in the form prescribed by 

the Judicial Councilor, if the Judicial Council has not prescribed an 

applicable form, in compliance with Section 1200.1. 

Comment. Section 4071 is drawn from Section 1464 (form of notice 
under guardianship-conservatorship statute). See also Section 4000 
(Judicial Council may prescribe forms required by division). 
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405/001 

§ 4072. Manner of mailing; when mailing complete 

4072. (a) Unless otherwise expressly provided, if a notice or 

other paper is required or permitted to be mailed to a person pursuant 

to this division, it shall be sent by: 

(1) First-class mail if the person's address is within the United 

States. 

(2) Airmail if the person's address is not within the United 

States. 

(b) Mailing is complete under this division when the notice or 

other paper is deposited in the mail, postage prepaid, addressed to the 

person to whom it is mailed. 

(c) If the address is not known, notice shall be given as the court 

may require in the manner provided in Section 413.30 of the Code of 

Civil Procedure. 

Comment. Subdivisions (a) and (b) of Section 4072 are new and are 
the same as Section 1465. Subdivision (c) continues the substance of 
part of the second paragraph of subdivision (a) of former Section 1138.6. 

405/002 

§ 4073. Personal delivery instead of mailing 

4073. If a notice or other paper is required or permitted to be 

mailed pursuant to this division (whether by first-class, airmail, 

certified, or registered mail), it may be delivered personally to the 

person to whom it is required or permitted to be mailed. Personal 

delivery as provided in this section is deemed to satisfy the provisions 

that requires or permits the notice or other paper to be mailed. 

Comment. Section 4073 is the same as Section 1466 and continues 
the substance of the fourth paragraph of subdivision (a) of former 
Section 1138.6. 

405/003 

§ 4074. Proof of giving notice 

4074. (a) Proof of the giving of notice under this division shall 

be made at or before the hearing to the satisfaction of the court. Such 

proof may be made by, but is not limited to, the following means: 

(1) Proof of notice by personal delivery may be made by the affida­

vit of the person making such delivery showing the time and place of 

delivery and the name of the person to whom delivery was made. 
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(2) Proof of mailing may be made in the manner prescribed in Section 

1013a of the Code of Civil Procedure. 

(3) Proof of posting may be made by the affidavit of the person Who 

posted the notice. 

(4) Proof of publication may be made by the affidavit of the publisher 

or printer, or the foreman or principal clerk of the publisher or printer, 

showing the time and place of publication. 

(5) Proof of notice, however given, may be made by testimonial 

evidence presented at the hearing. 

(b) If it appears to the satisfaction of the court that notice has 

been regularly given or that the party entitled to notice has waived it, 

the court shall so find in its order, and such order When it becomes 

final is conclusive on all persons. 

Comment. Section 4074 is the same as Section 1468 (proof of notice 
under guardianship-conservatorship statute). Section 4074 supersedes 
the fifth paragraph of subdivision (a) of former Section 1138.6. This 
section also supersedes former Section 1123, and subdivision (c) of 
Section 1200.5 to the extent it applied to proceedings involving trusts. 

405/183 

§ 4075. Additional notice 

4075. (a) The court may, upon its own motion or on request of a 

trustee or other person interested in a trust, require that further or 

additional notice be given at any stage of the proceeding. The court 

may prescribe the form and method of the notice to be given. 

(b) A petitioner or other person required to give notice may cause 

notice to be given to any person interested in the trust without the 

need for a court order. 

Comment. Subdivision (a) of Section 4075 continues the substance 
of subdivision (a) (1) and subdivision (b) of former Section 1215.3. 
Section 4075 is comparable to Sections 1204 and 1462. 

Subdivision (b) continues the substance of the second sentence of 
former Section 1215.4. 

405/187 

§ 4076. Shortening time 

4076. The court may for good cause shorten the time for giving any 

notice required by this division. 
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Comment. Section 4076 is new and is drawn from subdivision (a) of 
Section 1462. 

405/190 

§ 4077. Notice of postponed hearings 

4077. The court may continue or postpone any hearing, from time to 

time, in the interest of justice, and no further notice of the continued 

or postponed hearing is required unless otherWise ordered by the court. 

Comment. Section 4077 is the same as Section 1205 and Section 
1463. 

405/191 

§ 4078. Notice in cases involving future interests 

4078. (a) Subject to subdivisions (b) and (c), it is sufficient 

compliance with a requirement in this division that notice be given to 

the trust beneficiaries, to persons interested in the trust, or to 

beneficiaries, including all persons in being who shall or may partici­

pate in the principal or income of the trust, if notice is given in the 

following manners as applicable: 

(1) Where an interest has been limited on any future contingency to 

persons who shall compose a certain class upon the happening of a certain 

event without further limitation, notice shall be given to the persons 

in being who would constitute the class if the event had happened imme­

diately before the commencement of the proceedings. 

(2) Where an interest has been limited to a living person and the 

same interest, or a share therein, has been further limited upon the 

happening of a future event to the surviving spouse or to persons who 

are or may be the distributees, heirs, issue, or other kindred of the 

living person, notice shall be given to the living person. 

(3) Except as otherwise provided in subdiVision (b), when an inter­

est has been limited upon the happening of any future event to a person, 

or a class of persons, or both, and the interest, or a share of the 

interest, has been further limited upon the happening of an additional 

future event to another person, or a class of persons, or both, notice 

shall be given to the person or persons in being who would take the 

interest upon the happening of the first of these events. 
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(b) If a conflict of interest involving the subject matter of the 

trust proceeding exists between a person to Whom notice is given and a 

person to Whom notice is not required to be given under subdivision (a), 

notice shall be given to persons otherwise not entitled to notice under 

subdivision (a). 

(c) Nothing in this section affects (1) requirements for notice to 

a person Who has requested special notice, a person Who has filed notice 

of appearance, or a particular person or entity required by statute to 

be given notice, or (2) requirements for appointment of a guardian ad 

litem pursuant to Section 4002. 

Comment. Subdivision (a) of Section 4078 continues the substance 
of former Section 1215.1. See also Section 24 ("beneficiary" defined). 
For provisions Where this section applies, see Sections 4181 (transi­
tional provisions concerning certain testamentary trusts), 4624 (notice 
of hearing on petitions generally), 4654-4655 (notice of petition for 
transfer to another jurisdiction), 4675-4676 (notice of petition for 
transfer to California). 

Subdivision (b) continues the substance of former Section 1215.2. 
Subdivision (c) continues the substance of the first sentence of former 
Section 1215.4. 

100/958 

CHAPTER 4. TRANSITIONAL PROVISIONS 

Article 1. Application of Division 4.5 and Transitional Provisions 

§ 4150. Definitions 

4150. As used in this article: 

(a) "Operative date" means January 1, 19_ 

(b) "Prior law" means the applicable law in effect on December 31, 

19 

Comment. Section 4150 is drafted on the assumption that Division 
4.5 (commencing with Section 4000) will become operative on January 1, 
19 

§ 4151. General rule concerning application of division 

Excep t as otherwise provided by statute: 

15918 

(a) This division on and after its operative date applies to all 

trusts regardless of Whether they were created before or after the 

operative date. 
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(b) This division on and after its operative date applies to all 

proceedings concerning trusts commenced prior to the operative date 

unless in the opinion of the court application of a particular provision 

of this division would substantially interfere with the effective conduct 

of the proceedings or the rights of the parties and other interested 

persons, in which case the particular provision of this division does 

not apply and prior law applies. 

Comment. Section 4151 provides the general rule governing the 
application of this division to existing trusts and pending proceedings. 
Subdivision (a) continues the substance of the first sentence of subdi­
vision (5) of former Civil Code Section 2261 and the first sentence of 
former Section 1138.13. Subdivision (a) is also comparable to Section 8 
of the Uniform Trustees' Powers Act (1964). Subdivision (b) is drawn 
from Code of Civil Procedure Section 694.020 (application of Enforcement 
of Judgments Law). For provisions governing trusts subject to continuing 
judicial supervision prior to January I, 1977, see Article 2 (commencing 
with Section 4180). See also Section 82 ("trust" defined). 

Note. Any other exceptions to this general principle should be 
provided in this article. 

17024 

§ 4152. Interpretation of trust terms concerning legal investments 

4152. If a trust created before or after the operative date refers 

to investments permissible or authorized by law for investments of trust 

funds or to legal or authorized investments, or uses other words of 

similar meaning in defining the powers of the trustee relative to invest­

ments, such language, in the absence of other controlling or modifying 

provisions of the trust instrwnent, shall be construed as authorizing 

any investment permitted under Chapter 2 (commencing with Section 4400) 

of Part 3. 

Comment. Section 4152 continues the substance of the second sentence 
of subdivision (5) of former Civil Code Section 2261. 

Article 2. Removal of Trusts From Continuing 
Court Supervision 

§ 4180. Application of article 

405/335 

4180. This article applies only to testamentary trusts created by 

a will executed before July 1, 1977. 

Comment. Section 4180 continues the substance of the first sentence 
of former Section 1I20.1a. 
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405/348 

§ 4181. Notice to beneficiaries 

4181. (a) Within six months after the initial funding of the 

trust, the trustee of a trust described in Section 4180 shall give a 

notice of removal of trusts from continuing supervision to each benefi­

ciary, including all persons in being who shall or may participate in 

the principal or income of the trust. Notice shall be sent by registered 

or certified mail to the persons to be notified at their last known 

addresses. 

(b) The notice of removal of trusts from continuing supervision 

shall contain the following: 

(1) A statement that as of January 1, 1983, former Section 1120 of 

the Probate Code was amended to remove the necessity for mandatory court 

supervision of the trust. 

(2) A statement that, unless the terms of the trust limit or elimi­

nate such authority, Section 4620 of the Probate Code gives any benefici­

ary the right to petition a court to determine important matters relating 

to the administration of the trust. 

(3) A copy of the text of Section 4620. 

(4) A statement that each income beneficiary, as defined in subdivi­

sion (a) of Section 4801, is entitled to a statement of the income and 

principal receipts and disbursements of the trust at least annually and 

that any other beneficiary, upon written request to the trustee, is 

entitled to such information at least annually. 

(5) A statement that the beneficiary is entitled to petition a 

court to settle the accounts and pass upon the acts of the trustee. 

(6) The name and location of the superior court in the county in 

which it is appropriate to file a petition pursuant to Section 4620. 

(7) If no trustee is a trust company, as defined in Section 107 of 

the Financial Code, a statement that a hearing will be held by the 

superior court named in paragraph (6) to obtain approval of the court 

and determine the conditions, if any, for the removal of the trust from 

the continuing jurisdiction of the court. 

(c) The trustee shall file with the court Which previously had 

jurisdiction over the administration of the trust proof of service of 

the notice under this section within seven months after the initial 

funding of the trust. 
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Comment. Section 4181 continues the substance of subdivision (a) 
of former Section 1120.1a. See also Section 24 ("beneficiary" defined). 

405/356 

§ 4182. Duty to furnish annual statement 

4182. At least annually and at the termination of the trust, the 

trustee shall furnish a statement of the income and principal receipts 

and disbursements that have occurred since the immediately preceding 

statement to each income beneficiary, as defined in subdivision (a) of 

Section 4801. The trustee shall also furnish such information to any 

other beneficiary who has made a written request therefor. 

Comment. Section 4182 continues the substance of subdivision (b) 
of former Section 1l20.1a. See also Section 24 ("beneficiary" defined). 

405/362 

§ 4183. Duty to furnish summary 

4183. (a) Within 90 days after the end of each fiscal year of the 

trust, the trustee shall furnish a summary of information described in 

subdivision (b) to each income beneficiary, as defined in subdivision 

(a) of Section 4801, and, upon written request, to any other beneficiary. 

(b) The summary shall contain the following: 

(1) The cos t of each trus t asset. 

(2) The present value of each asset as of the end of the fiscal 

year of the trust. 

(3) The total present value of all assets as of the end of the 

current and immediately preceding fiscal year of the trust. 

(4) The net income for the current and immediately preceding fiscal 

year of the trus t. 

(5) Trustee compensation for the current and immediately preceding 

fiscal year of the trust. 

(6) A statement that the recipient of the summary may petition the 

court pursuant to Section 4620 to obtain a court review. 

(7) A copy of the text of Section 4620. 

(8) The name and location of the appropriate court in which to file 

a petition. 

Comment. Section 4183 continues the substance of subdivision (c) 
of former Section 1120.1a. See also Section 24 ("beneficiary" defined). 
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405/374 

§ 4184. Court approval to remove trust from continuing jurisdiction 

4184. (a) With respect to a trust Where no trustee is a trust 

company, as defined in Section 107 of the Financial Code, the trustee 

may remove the trust from the continuing jurisdiction of the superior 

court only with approval of the court. 

(b) To obtain the court's approval, the trustee shall file a verified 

petition with the clerk setting forth the trust accounts in detail, 

reporting his or her acts as trustee, showing the condition of the trust 

estate, and attaching a true copy of the trust instrument. 

(c) Notice of the hearing shall be given, along with the notice 

required by Section 4181, at least 30 days before the hearing to all 

persons entitled to receive notice pursuant to Section 4181. 

(d) At the hearing, the court may receive testimony from any 

interested person and may grant or deny the petition, or may require a 

bond as a condition of granting the petition, as the court in its dis­

cretion deems fit. 

Comment. Section 4184 continues the substance of subdivision (d) 
of former Section ll20.1a. 

405/384 

§ 4185. Notice to minor, ward, or conservatee 

4185. (a) If a beneficiary is a minor, ward, or conservatee, any 

notice, statement, or summary required to be sent to the beneficiary by 

this article shall be sent to the parent, guardian, or conservator, as 

the case may be. 

(b) In addition to the requirements of subdivision (a), if the 

trustee, at the time the notice required by Section 4181 is sent, has 

actual knowledge that a beneficiary Who is not a minor, ward, or conserv­

atee is being assisted by another individual in the handling of his or 

her personal affairs, the trustee shall send the notice required by 

Section 4181 to both that person and the beneficiary and, upon the 

written request of either of them, shall also send the statements and 

summaries required by Sections 4182 and 4183 to both of them. 

Comment. Section 4185 continues the substance of subdivision (e) 
of former Section ll20.1a. See also Section 24 ("beneficiary" defined). 
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405/385 

§ 4186. Application of article to charitable trusts 

4186. (a) If the trust is a charitable trust subject to Article 7 

(commencing with Section 12580) of Chapter 6 of Part 2 of Division 3 of 

Title 2 of the Government Code, upon the vesting of any charitable 

interest created by the trust, the trustee shall thereafter furnish to 

the Attorney General the statements and summaries required by Sections 

4182 and 4183 without the necessity of any written request. 

(b) A charitable interest is deemed to be vested within the meaning 

of subdivision (a) as of the time When it is first ascertainable that 

income or principal is, or in the future will be, paid to a charity or 

applied for a charitable purpose. 

(c) Notwithstanding any other provisions of law, the Attorney 

General may petition the court to settle the account and pass upon the 

acts of the trustee as provided in Section 4620. 

Comment. Section 4186 continues the substance of subdivision (f) 
of former Section 1120.1a. 

38039 

PART 2. CREATION AND TERMINATION OF TRUSTS 

CHAPTER 1. GENERAL PROVISIONS 

Article 1. General Provisions 

§ 4200. Trust purpose 

4200. A trust may be created for any purpose for Which a contract 

may be made. 

Comment. Section 4200 continues the substance of former Civil Code 
Section 2220. 

38048 

§ 4201. Presumption of revocability 

4201. Unless expressly made irrevocable by the instrument creating 

the trust, every express trust is revocable by the trustor. 

Comment. Section 4201 continues the substance of part of the first 
sentence of former Civil Code Section 2280. See also Section 4241 
(revocation of revocable trust). 
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§ 4202. Declaration of trust 

4202. The nature, extent, and purpose of a trust are expressed in 

the declaration of trust. 

Comment. Section 4202 continues the substance of former Civil Code 
Section 2253. 

Note. This section could be deleted without any loss of understand­
ing of trust law. 

38663 

§ 4203. Matters included in declaration of trust 

4203. (a) Except as provided in subdivision (b), all declarations 

of a trustor to the trustees in relation to the trust occurring before 

acceptance of the trust by any trustee are deemed part of the declaration 

of the trust. 

(b) If a declaration of trust is made in writing, all previous dec­

larations by the trustor are merged in the declaration. 

Comment. Section 4203 continues the substance of former Civil Code 
Section 2254. 

~666 

Article 2. Spendthrift Trusts 

§ 4210. Spendthrift trusts 

4210. A spendthrift trust may be created for the purpose of paying 

for the beneficiary's education and support and with the effect of 

restraining the beneficiary from disposing of his or her interest in the 

trust during the beneficiary's life or for a term of years, as specified 

in the trust. 

Comment. Section 4210 supersedes part of former Civil Code Section 
859 and former Civil Code Section 867. Section 4210 does not continue 
the misleading language of former Civil Code Section 867 which referred 
to trusts for the receipt of the rents and profits of real property; 
former Civil Code Section 867 was held to apply to both real and personal 
property. See Canfield v. Security-First Nat'l Bank, 13 Cal.2d 1, 12, 
87 P.2d 830 (1939). 

38895 

§ 4211. SUrplus income subject to creditor's claims 

4211. If a spendthrift trust or a discretionary trust does not 

contain a valid direction for accumulation of income, the surplus income, 
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beyond the sum that is necessary for the education and support of the 

beneficiary, may be applied to the satisfaction of a money judgment 

against the beneficiary as provided in Section 709.010 of the Code of 

Civil Procedure. 

Comment. Section 4211 continues the substance of former Civil Code 
Section 859. See Canfield v. Security-First Nat'l Bank, 13 Cal.2d 1, 
12, 87 P.2d 830 (1939). 

38898 

§ 4212. Invalidity of spendthrift trust in favor of trustor 

4212. If a trustor attempts to create a spendthrift trust with the 

trustor as beneficiary, the spendthrift provision is invalid. The 

invalidity of the spendthrift trust provision does not affect the validity 

of the trust. 

Comment. Section 4212 is new. This section codifies the case-law 
rule applicable under former law. See,~, Nelson v. California Trust 
Co., 33 Ca1.2d 501, 202 P.2d 1021 (1949). 

39277 

§ 4213. Liability of spendthrift trust for support 

4213. Notwithstanding Section 4211, the beneficiary's interest in 

a spendthrift trust may be applied to the satisfaction of a judgment for 

child or spousal support pursuant to Section 709.010 of the Code of 

Civil Procedure. In determining the amount to be applied to the satis­

faction of the judgment for child or spousal support under Section 

709.010 of the Code of Civil Procedure, the court shall take into account 

the needs of the judgment creditor, the needs of the beneficiary, and 

all other relevant circumstances. 

Comment. Section 4213 is new. This section is consistent with the 
policy expressed in Estate of Johnston, 252 Cal. App.2d 923, 929-30, 60 
Cal. Rptr. 852 (1967). The procedure for reaching assets held in trust 
is provided in Code of Civil Procedure Section 709.010. The standard 
for determining the amount that may be applied to the support judgment 
is drawn from Code of Civil Procedure Section 703.070(c). 
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39396 

CHAPTER 2. CREATION OF TRUSTS 

§ 4220. Creation of trust as to trustor and beneficiary 

4220. Subject to the provisions of Section 1973 of the Code of 

Civil Procedure, an express trust is created as to the trustor and 

beneficiary by any words or acts of the trustor indicating all of the 

following with reasonable certainty: 

(a) An intention on the part of the trustor to create a trust. 

(b) Th.e prop erty subj ect to the trus t. 

(c) Th.e purpose of the trust. 

(d) The beneficiary of the trust. 

Comment. Section 4220 continues the substance of former Civil Code 
Section 2221. See Section 82 ("trust" defined). See also Code Civ. 
Proc. § 1973 (statute of frauds). 

Note. Code Civ. Proc. § 1973 appears in Exhibit 3 (conforming 
changes). 

40305 

§ 4221. Creation of trust as to trustee 

4221. Subject to the provisions of Section 1973 of the Code of 

Civil Procedure, an express trust is created as to the trustee by any 

words or acts of the trustee indicating all of the following with reason­

ab Ie certainty: 

(a) The trustee's acceptance or acknowledgment of the trust. 

(b) The trustee's acceptance of the trust, or the trustee's acknowl­

edgment, made upon sufficient consideration, of the existence of the 

trust. 

(c) The prop erty subj ect to the trus t. 

(d) The purpose of the trust. 

(e) The beneficiary of the trust. 

Comment. Section 4221 continues the substance of former Civil Code 
Section 2222. See Section 82 ("trust" defined). See also Code Civ. 
Proc. § 1973 (statute of frauds). 
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36617 

CHAPTER 3. TERMINATION OF TRUSTS 

§ 4240. Termination of trust 

4240. A trust is terminated when any of the following occurs: 

(a) The trust purpose is fulfilled. 

(b) The term of a trust subject to a fixed term has expired. 

(c) The trust purpose becomes unlawful. 

(d) The trust purpose becomes impossible to fulfill. 

Comment. Section 4240 continues the substance of former Civil Code 
Section 2279. Subdivision (b) is a new statutory provision. See In re 
Estate of Hanson, 159 CaL 401, 405, 114 P. 810 (1911). Subdivision (il) 
follows from the rule in Section 4202 that the trust is governed by its 
creating instrument. This chapter does not provide an exclusive list of 
the ways in which trusts may terminate. See,~,.!!!. ~ Estate of 
Washburn, 11 Cal. App. 735, 746, 106 P. 415 (1909) (merger of legal and 
equitable estates); Moor v. Vawter, 84 Cal. App. 678, 682, 258 P. 622 
(1927) (suit by all beneficiaries). 

37000 

§ 4241. Termination of revocable trust 

4241. (a) A revocable trust is terminated by its revocation in the 

manner provided in the trust instrument. If a revocable trust does not 

provide the manner of revocation, it may be revoked by a writing filed 

with the trustee. 

(b) When a trust is revoked by the trustor, the trustee shall 

transfer to the trustor its full title to the trust property. 

Comment. Section 4241 continues the substance of part of the first 
sentence and the second sentence of former Civil Code Section 2280. The 
first sentence of subdivision (a) is new. 

37002 

§ 4242. Trust with uneconomically low principal 

4242. (a) If the principal of a trust has become uneconomically 

low, the trustee or a beneficiary may petition the court for relief 

pursuant to this section. 

(b) If the court determines that the fair market value of the 

principal of a trust has become so low in relation to the cost of admin­

istration that continuance of the trust under its existing terms will 

defeat or substantially impair the accomplishment of its purposes, the 
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court may in its discretion and in a manner that conforms as nearly as 

possible to the intention of the trustor, order one of the following: 

(1) That the trust be terminated in whole or in part. 

(2) That the terms of the trust be modified. 

(3) That the trustee be changed. 

(c) If the court orders the termination of the trust, in whole or 

in part, it shall direct that the principal and undistributed income be 

distributed to the beneficiaries in a manner that conforms as nearly as 

possible to the intention of the trustor. The court may make any other 

orders it deems necessary or appropriate to protect the interests of the 

benef iciaries. 

(d) Proceedings pursuant to this section shall be conducted in the 

same manner as proceedings under Article 2 (commencing with Section 

4620) of Chap ter 1 of Part 4. 

(e) The existence of a spendthrift or similar protective provision 

in the trust does not make this section inapplicable. 

Comment. Section 4242 continues the substance of former Civil Code 
Section 2279.1 and former Probate Code Section 1120.6. 

405/395 

PART 3. TRUSTEES 

CHAPTER 1. DUTIES OF TRUSTEES 

Article 1. Trustees' Duties in General 

§ 4300. General duty of trustee 

4300. A trustee has a general duty to administer the trust expedi­

tiously for the benefit of the trust beneficiaries. 

Comment. Section 4300 is a new provision and is drawn from Uniform 
Probate Code Section 7-301. 

405/426 

§ 4301. Trustee's duty of good faith 

4301. In all matters connected with the trust, a trustee is bound 

to act in the highest good faith toward the beneficiary and may not 

obtain any advantage over the beneficiary by the slightest misrepresenta­

tion, concealment, threat, or adverse pressure' of any kind. 

Comment. Section 4301 continues the substance of former Section 
2228 of the Civil Code and supersedes former Civil Code Section 2231. 
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405/428 

§ 4302. Exercise of powers in regard to taxes 

4302. In the exercise of powers, including the powers granted in 

Chapter 2 (commencing with Section 4300), the trustee has a duty to act 

with due regard to its obligation as a fiduciary, including the duty not 

to exercise any power in such a way as to deprive the trust of an other­

wise available tax exemption, deduction, or credit for tax purposes, or 

deprive a donor of trust property of a tax exemp tion, deduction, or 

credit, or operate to impose a tax upon a donor or other person as owner 

of any portion of the trust. As used in this section "tax" includes, 

but is not limited to, any federal, state, or local income, gift, estate, 

or inheritance tax. 

Comment. Section 4302 is drawn from Section 3(b) of the Uniform 
Trustees' Powers Act (1964). 

405/429 

§ 4303. Use of prop erty 

4303. Unless the beneficiary consents with full knowledge of the 

facts and without any influence on the part of the trustee, a trustee 

may not, in any manner, use or deal with trust property for the trustee's 

own profit or for any other purpose unconnected with the trust, or take 

part in any transaction in which the trustee has an interest adverse to 

the benef iciary, excep t as provided in Sect ion 4402. 

Comment. Section 4303 supersedes former Civil Code Sections 2229 
and 2230. 

405/430 

§ 4304. Trustee's adverse interest 

4304. Except as provided in Section 4402, if a trustee acquires 

any interest or becomes charged with any duty that is adverse to the 

interest of or duty to a beneficiary, the trustee shall immediately 

inform the beneficiary and may be removed as a trustee. 

Comment. Section 4304 continues the substance of former Civil Code 
Section 2233, subject to the exception provided in Section 4402. 
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405/435 

§ 4305. Duty to obey trust 

4305. (a) Except as modified by the consent of all interested 

persons or as provided in Section 4401, a trustee shall fulfill the 

purpose of the trust as declared at its creation, and shall follow all 

directions of the trustor given at that time, in the same manner and to 

the same extent as an employee. 

(b) In the case of a revocable trust, the trustee shall follow all 

written instructions acceptable to the trustee given from time to time 

to the trustee by the person having the power to revoke the trust or the 

part of the trust with respect to Which the instruction is given or by 

the person other than the trustee to whom the trustor delegates the 

right to instruct the trustee. In acceding to and carrying out the 

instruction, the trustee is not liable to any beneficiary of the trust 

and may follow the instruction regardless of any fiduciary obligations 

to Which the person giving the instruction may also be subject. 

Comment. Section 4305 continues the substance of former Civil Code 
Section 2258 [as proposed to be amended by AB 261 (1983)) subject to the 
exception provided in Section 4401 (power of court to relieve trustee of 
trust restrictions). 

405/436 

§ 4306. Trustee of multiple trusts 

4306. (a) Except as provided in Section 4402, a trustee of one 

trust may not become a trustee under another trust adverse in its nature 

to the interest of the beneficiary of the first trust without the benefi­

ciary's consent. 

(b) If a trustee of one trust is appointed as trustee of another 

trust, and the provisions and terms of the trusts are substantially 

identical, the court may order the trustee to combine the assets and 

administer them as a single trust if it determines that administration 

as a single trust will (1) be consistent with the intent of the trustor 

and (2) facilitate administration of the trust without defeating or 

impairing the interests of the beneficiaries. An order under this 

subdivision may be made without notice upon petition of the trustee. 

Comment. Subdivision (a) of Section 4306 continues the substance 
of former Section 2232 of the Civil Code, subject to the exception 
provided in Section 4402 (conflict of interest). Subdivision (b) continues 
the substance of former Section 1133 of the Probate Code. 
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405/442 

Article 2. Trustee's Standard of Care 

§ 4320. Trustee's standard of care and performance 

4320. Except as otherwise provided by the terms of the trust, the 

trustee shall exercise the judgment and care, under the circumstances 

then prevailing, Which persons of prudence, discretion, and intelligence 

exercise in the management of their own affairs, not in regard to specu­

lation, but in regard to the permanent disposition of their funds, 

considering the probable income as well as the probable safety of their 

capital. 

Comment. Section 4320 continues the substance of the first sentence 
of subdivision (1) and the first sentence of subdivision (2) of former 
Civil Code Section 2261. 

Note. A new standard is currently before the Legislature in AB 
630. This standard reads as follows: 

(1) • • • [AJ trustee shall act using the judgment and care, under 
the circumstances then prevailing, specifically including, but not by 
way of limitation, the general economic conditions and the expected 
needs of the trust and its beneficiaries, with the care, skill, prudence, 
and diligence under the circumstances then prevailing that a prudent man 
acting in a like capacity and familiar with such matters would use in 
the conduct of an enterprise of a like character and with like aims, to 
attain the goals of the trustor as determined from the trust instrument. 

(2) The trustor may expand or restrict the standards set forth in 
paragraph (1) by express provisions in a trust instrument. Any trustee 
acting for the benefit of another under that instrument shall not be 
liable to anyone Whose interests arise from that trust for the trustee's 
good faith reliance on those express provisions. 

100/920 

§ 4321. Expert trustee's standard of care 

4321. If a trustee has special skills or is named as a trustee on 

the basis of representations of special skills or expertise, the trustee 

is under a duty to use those skills. 

Comment. Section 4321 is the same as part of Uniform Probate Code 
Section 7-302. This section codifies the rule that a higher standard of 
care is required of experts Which was recognized in California cases. 
See Estate of Collins, 72 Cal. App.3d 663, 673, 139 Cal. Rptr. 644 
(1977) (dictum); Coberly v. Superior Court, 231 Cal. App.2d 685, 689, 42 
Cal. Rptr. 64 (1965); cf. Estate of Beach, 15 Cal.3d 623, 635, 542 P.2d 
994, 125 Cal. Rptr. 57C11:1975) (bank as executor). See also the Comment 
to Section 2401 (greater standard of care applicable to professional 
guardian or conservator of estate). 
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100/922 

§ 4322. Minimum standard of care 

4322. A trustee has a duty to use at least ordinary care and 

diligence in the execution of the trust Whether or not the trustee 

receives any compensation. 

Comment. Section 4322 continues the substance of former Civil Code 
Section 2259. 

100/925 

Article 3. Trustees' Duty to Account to Beneficiaries 

§ 4340. Trustees' duty to inform and account to beneficiaries 

4340. (a) The trustee shall keep the beneficiaries of the trust 

reasonably informed of the trust and its administration. 

(b) Upon reasonable request, the trustee shall provide the benefici­

ary with a copy of the terms of the trust Which describe or affect the 

beneficiary's interest and with relevant information about the assets of 

the trust and the particulars relating to the administration of the 

trust. 

(c) Upon reasonable request, the trustee shall provide the benefici­

ary with a statement of the accounts of the trust annually, at the 

termination of the trust, or upon a change of trustees. 

Comment. Section 4340 supersedes parts of former Sections 1121 and 
1138.1(a)(5). This section is drawn from Uniform Probate Code Section 
7-303. Subdivision (a) is the same as the first sentence of Uniform 
Probate Code Section 7-303 and is consistent with the duty stated in 
California case law to give beneficiaries complete and accurate informa­
tion relative to administration of a trust When requested at reasonable 
times. See Strauss v. Superior Court, 36 Ca1.2d 396, 401, 224 P.2d 726 
(1950). Subdivision (b) is the same in substance as Uniform Probate 
Code Section 7-303(b). Subdivision (c) is the same in substance as 
Uniform Probate Code Section 7-303(c). If the trustee does not comply 
with the reasonable request of the beneficiary, an accounting may be 
compelled as provided in Section 4620(b) (4). See also Section 24 ("bene­
ficiary" defined). 

Note. California Probate Code Section 1138.l(a)(5) permits a 
remainderman to petition for an accounting. As used in UPC Section 
7-303 "beneficiary" includes "a person Who has any present or future 
interest, vested or contingent." This definition is included in AB 25, 
the Commission's bill on wills and intestate succession. 
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100/926 

Article 4. Duties With Regard to Discretionary Powers 

§ 4350. Discretionary powers to be exercised reasonably 

4350. Except as provided in Section 4351, a discretionary power 

conferred upon a trustee is presumed not to be left to the trustee's 

arbitrary discretion but shall be exercised reasonably. 

Comment. Section 4350 continues subdivision (a) of former Civil 
Code Section 2269. 

100/927 

§ 4351. Standard for exercise of absolute, sole, or uncontrolled 
powers 

4351. (a) Subject to the additional requirements of subdivision 

(b), if a trust instrument confers absolute, sole, or uncontrolled 

discretion upon a trustee, the trustee shall act in accordance with 

fiduciary prinCiples and shall not act in bad faith or in disregard of 

the purpos es of the trus t. 

(b) Notwithstanding the trustor's use of terms such as "absolute", 

"sole", or "uncontrolled", a person who is a beneficiary of a trust and 

who, either individually or as trustee or cotrustee, holds a power to 

take or distribute income or principal to or for the benefit of himself 

or herself pursuant to a standard, shall exercise that power reasonably 

and in accordance with the standard. In any case in which the standard 

governing the exercise of the power does not clearly indicate that a 

broader power is intended, the holder of the power may exercise it in 

his or her favor only for his or her health, education, support, or 

maintenance. 

Comment. Section 4351 continues the substance of subdivision (c) 
and most of subdivision (d) of former Civil Code Section 2269. 

100/928 

§ 4352. Exercise of power to discharge obligations of holder 

4352. Unless specifically authorized, a person who holds a power 

to appoint or distribute income or principal to or for the benefit of 

others, either individually or in a fiduciary capacity, may not use the 

power to discharge the person's legal obligations. 

Comment. Section 4352 continues subdivision (e) of former Civil 
Code Section 2269. 
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100/929 

§ 4353. Court review 

4353. The exercise of a power described in this article is subject 

to review by a court of competent jurisdiction. 

Comment. Section 4353 continues the substance of subdivision (b) 
and the last clause of subdivision (d) of former Civil Code Section 
2269. See Section 4601 (jurisdiction of superior court). 

31786 

Article 5. Duties of Trustees of Private 
Foundations, Charitable Trusts, and Split-Interest Trusts 

§ 4390. Definitions 

4390. As used in th is article: 

(a) "Charitable trust" means a charitable trust as defined in para­

graph (1) of subsection (a) of Section 4947 of the Internal Revenue Code 

of 1954. 

(b) "Internal Revenue Code" means the Internal Revenue Code of 1954 

as amended by the Tax Reform Act of 1969. 

(c) "Private foundation" means a private foundation as defined in 

Section 509 of the Internal Revenue Code of 1954, as added by Section 

101 of the Tax Reform Act of 1969. 

(d) "Split-interest trust" means a split-interest trust as described 

in paragraph (2) of subsection (a) of Section 4947 of the Internal 

Revenue Code of 1954. 

Comment. Section 4390 defines terms for purposes of this article. 
Subdivisions (a), (b), and (c) continue parts of former Civil Code 
Section 2271. Subdivision (d) continues part of subdivision (a) of 
former Civil Code Section 2271.1. 

31789 

§ 4391. Distribution under charitable trust or private foundation 

4391. During any period when a trust is deemed to be a charitable 

trust or a private foundation, the trustee shall distribute its income 

for each taxable year (and principal if necessary) at such time and in 

such manner as not to subject the assets of such trust to tax under 

Section 4942 of the Internal Revenue Code. 

Comment. Section 4391 continues the substance of part of the first 
paragraph of former Civil Code Section 2271. See Section 4391 ("charitable 
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trust" and "private foundation" defined). See also Section 10 (singular 
includes plural). 

31790 

§ 4392. Restrictions on trustees 

4392. During any period When a trust is deemed to be a charitable 

trust, a private foundation, or a split-interest trust, the trustee 

shall not do any of the following: 

(a) Engage in any act of self-dealing as defined in subsection (d) 

of Section 4941 of the Internal Revenue Code. 

(b) Retain any excess business holdings as defined in subsection 

(c) of Section 4943 of the Internal Revenue Code. 

(c) Make any investments in such manner as to subject the assets of 

the trust to tax under Section 4944 of the Internal Revenue Code. 

(d) Make any taxable expenditure as defined in subsection (d) of 

Section 4945 of the Internal Revenue Code. 

Comment. Section 4392 continues the substance of part of the first 
paragraph of former Civil Code Section 2271 (applicable to charitable 
trusts and private foundations) and part of subdivision (a) of former 
Civil Code Section 2271.1 (applicable to split-interest trusts). The 
references in former law to specific amendatory sections of the Tax 
Reform Act of 1969 are not continued because they are unnecessary in 
view of Section 4390(b). See also Section 10 (singular includes plural). 

§ 4393. Exceptions applicable to split-interest trusts 

4393. With respect to split-interest trusts: 

31793 

(a) Subdivisions (b) and (c) of Section 4392 do not apply to any 

trust described in paragraph (3) of subsection (b) of Section 4947 of 

the Internal Revenue Code. 

(b) Section 4392 does not apply with respect to any of the following: 

(1) Any amounts payable under the terms of such trust to income 

beneficiaries, unless a deduction was allowed under subparagraph (b) of 

paragraph (2) of subsection (f) of Section 170, subparagraph (b) of 

paragraph (2) of subsection (e) of Section 2055, or subparagraph (b) of 

paragraph (2) of subsection (c) of Section 2522 of the Internal Revenue 

Code. 

(2) Any amounts in trust other than amounts for Which a deduction 

was allowed under Section 170, paragraph (2) of subsection (b) of Section 

545, paragraph (2) of subsection (b) of Section 556, subsection (c) of 

-27-



Section 642, Section 2055, paragraph (2) of subsection (a) of Section 

2106, or Section 2522 of the Internal Revenue Code, if such amounts are 

segregated, as that term is defined in paragraph (3) of subsection (a) 

of Section 4947 of the Internal Revenue Code, from amounts for which no 

deduction was allowable. 

(3) Any amounts transferred in trust before May 27, 1969. 

Comment. Section 4393 continues the substance of subdivisions (b) 
and (c) of former Civil Code Section 2271.1. See also Section 4390 
("Internal Revenue Code" and "split-interest trust" defined). 

31794 

§ 4394. InCOrporation in trust instruments 

4394. The provisions of Sections 4391 and 4392 shall be deemed to 

be contained in the instrument creating every trust to which this article 

applies. Any prOVision of such instrument inconsistent with or contrary 

to this article is without effect. 

Comment. Section 4394 continues the substance of the second para­
graph of former Civil Code Section 2271 and subdivision (d) of former 
Civil Code Section 2271.1. 

31795 

§ 4395. Jurisdiction; proceedings 

4395. (a) The superior court has jurisdiction to hear and determine 

any proceedings contemplated by paragraph (3) of subsection (p of 

Section 101 of the Tax Reform Act of 1969. Such proceedings may be 

brought by the organization involved. All specifically named beneficiaries 

of such organization and the Attorney General shall be parties to such 

proceedings. This provision is not exclusive and is not intended to 

limit any juriadiction which otherwise exists. 

(b) If an instrument creating any trust affected by this section 

has been recorded, a notice of pendency of judicial proceedings under 

this section shall be recorded in a similar manner within 10 days from 

the commencement of the proceedings. A duly certified copy of any final 

judgment or decree in the proceedings shall be similarly recorded. 

Comment. Section 4395 continues the substance of former Civil Code 
Section 2271.2. 
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31796 

§ 4396. Application of article 

4396. This article applies to a trust regardless of when it was 

created • 

Comment. Section 4396 continues part of the first paragraph of 
former Civil Code Section 2271 and part of subdivision (a) of former 
Civil Code Section 2271.1. 

CHAPTER 2. POWERS OF TRUSTEES 

Article 1. General Provisions 

§ 4400. Powers subject to trust instrument 

4400. A trustee has the powers conferred by the provisions of this 

chapter unless limited in the trust instrument. 

Comment. Section 4400 is a new provision drawn from Section 2(a) 
of the Uniform Trustees' Powers Act (1964). This section supersedes 
part of [subdivision (a) of] former Civil Code Section 2258 and part of 
former Civil Code Section 2267. See also Section 4401 (relief from 
trust restrictions). 

15789 

§ 4401. Power of court to relieve trustee from restrictions unaffected 

4401. This chapter does not affect the power of a court for good 

cause shown and upon petition of the trustee or affected beneficiary, 

and upon appropriate notice to the affected persons, to relieve a trustee 

from any restrictions on the exercise of powers that would otherwise be 

given the trustee by the trust or by this chapter. 

Comment. Section 4401 continues the substance of subdivision (4) 
of former Civil Code Section 2261 and is drawn from Section 5(a) of the 
Uniform Trustees' Powers Act (1964). Section 4401 makes clear that the 
case law rule permitting deviation from trust restrictions as necessary 
in unforeseen circumstances is not changed. See,~, Estate of Loring, 
29 Cal.2d 423, 436-37, 175 P.2d 524 (1946); Adams v. Cook, 15 Cal.2d 
352, 359, 101 P.2d 484 (1940); Estate of Mabury, 54 Cal. App.3d 969, 
984-85, 127 Cal. Rptr. 233 (1976). 

15795 

§ 4402. Conflict of interest in exercise of power 

4402. (a) Except as provided in subdivision (b), if there is a 

conflict in the exercise of a trust power between (1) the duty of the 

trustee under the trust and (2) the trustee's individual interest or 
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interest as trustee of another trust, the power may be exercised only by 

court authorization. Under this subdivision, personal profit or advantage 

to an affiliated or subsidiary company or association is personal profit 

to a corporate trustee. 

(b) The requirement of subdivision (a) does not apply to the exercise 

of a power provided in Section 4421, 4424, 4426, 4441, 4442, or 4448. 

Comment. Section 4402 is a new provision drawn from Section 5(b) 
of the Uniform Trustees' Powers Act (1964). 

15634 

§ 4403. Incorporation of powers 

4403. (a) An instrument that is not a trust as defined in Section 

82 may incorporate any provision in this part by reference. 

(b) An instrument that incorporates the powers provided in former 

Section 1120.2 of the Probate Code shall be deemed to refer to the 

powers provided in Article 2 (commencing with Section 4420). 

Comment. Subdivision (a) of Section 4403 is drawn from Section 
2(b) of the Uniform Trustees' Powers Act (1964). Subdivision (b) clari­
fies the effect of references to the former provision listing trustees' 
powers. 

Note. There appears to be some question whether an instrument may 
effectively incorporate a statute with its future amendments. See 
McCarrol, Formal and Technical Aspects of Wills and Testamentary Trusts, 
in California Will Drafting Practice § 2.26 (Cal. Cont. Ed. Bar 1982); 
Ellis, Trustees and Administrative Provisions, in California Will Drafting 
Practice § 14.40-rcal. Cont. Ed. Bar 1982); 7 B. Witkin, Summary of 
California Law Wills and Probate §§ 143-146, 5660-63 (8th ed. 1974). 

28293 

Article 2. Specific Powers of Trustees 

§ 4420. General powers without court authorization 

4420. Subject to Section 4400, from the time of creation of the 

trust until final distribution of the trust property, a trustee has the 

power to perform, without court authorization, every act that a prudent 

person would perform for the purposes of the trust, including but not 

limited to the powers specified in this article. 

Comment. Section 4420 supersedes the first paragraph of former 
Section 1120.2 which required court approval to exercise powers not 
expressed in the trust and subdivision (18) of former Section 1120.2 
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which gave the court authority to grant necessary or desirable powers. 
Under this section, the trustee may exercise powers as would a prudent 
person, without the need for court approval. If there is a need for 
court approval before exercise of a power or review after exercise, the 
procedure provided in Sections 4620-4628 is available. As.the introduc­
tory clause makes clear, the exercise of powers by the trustee is subject 
to limitations provided in the trust. See also Section 4401 (power of 
court to relieve trustee from trust restrictions). 

28297 

§ 4421. Collecting and holding property 

4421. The trustee may collect, hold, and retain trust property 

received from a trustor until, in the judgment of the trustee, disposition 

of the property should be made. The property may be retained even 

though it includes property in which the trustee is personally interested. 

Comment. Section 4421 supersedes subdivision (2) of former Civil 
Code Section 2261 and part of subdivision (2) of former Probate Code 
Section 1120.2. Section 4421 is the same in substance as Section 3(c) (1) 
of the Uniform Trustees' Powers Act (1964). The specific references to 
stock in the trustee or in a corporation controlling or controlled by 
the trustee in former Civil Code Section 2261(2) and in former Probate 
Code Section 1120.2(2) are not continued in Section 4421 because they 
are unnecessary; however, the substance of the law is not changed by 
Section 4421 since stock of the type described by the former provisions 
is within the general language of the new law. See also Section 62 
("property" defined). 

28454 

§ 4422. Receiving additions to trus t 

4422. The trustee may receive additions to the property of the 

trust. 

Comment. Section 4422 supersedes part of subdivision (b) of former 
Section 1120 and paragraph (3) of subdivision (a) of former Section 
1138.1. Section 4422 is the same in substance as Section 3(c)(2) of the 
Uniform Trustees' Powers Act (1964). See also Section 62 ("property" 
defined) • 

28747 

§ 4423. Participation in business; change in form of business 

4423. The trustee may continue or participate in the operation of 

any business or other enterprise and may effect incorporation, dissolution, 

or other change in the form of the organization of the business or 

enterprise. 
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Comment. Section 4423 continues subdivision (17) of former Section 
1120.2 and is the same in substance as Section 3(c)(3) of the Uniform 
Trustees' Powers Act (1964). 

28750 

§ 4424. Acquisition of undivided interest 

4424. The trustee may acquire an undivided interest in trust 

property in which the trustee, in any trust capacity, holds an undivided 

interest. 

Comment. Section 4424 is new and is the same in substance as 
Section 3(c)(4) of the Uniform Trustees' Powers Act (1964). 

28765 

§ 4425. Investments 

4425. The trustee may invest and reinvest trust property in accor­

dance with the provisions of the trust or as provided by law. 

Comment. Section 4425 continues the substance of part of subdivision 
(2) of former Probate Code Section 1120.2 and part of subdivision (1) of 
former Civil Code Section 2261. Section 4425 is the same in substance 
as Section 3(c)(5) of the Uniform Trustees' Powers Act (1964). See also 
Section 62 ("property" defined). 

28767 

§ 4426. Deposits in insured accounts 

4426. (a) The trustee may deposit trust funds at interest in any 

of the following: 

(1) An account in any bank to the extent that the deposit is insured 

under any present or future law of the United States. 

(2) An account in an insured savings and loan association (as 

defined in Section 1406). 

(3) An account consisting of shares of an insured credit union (as 

defined in Section 1443). 

(b) A trustee may deposit trust funds pursuant to subdivision (a) 

in a financial institution operated by the trustee. 

(c) This section does not limit the power of a trustee in a proper 

case to deposit trust funds in an account described in subdivision (a) 

that is subject to notice or other conditions respecting withdrawal 

prescribed by law or governmental regulation. 
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(d) The court may authorize the deposit of trust funds in an 

account described in subdivision (a) in an amount greater than the 

maximum insured amount. 

Comment. Section 4426 continues the substance of part of subdivi­
sion (3) of former Civil Code Section 2261 with respect to deposits in 
banks. Section 4426 is comparable to Section 2453 governing deposits by 
guardians and conservators with respect to deposits in savings and loan 
associations and credit unions. The limitation on bank deposits in 
subdivision (a) (1) is the same as that prOVided in former Civil Code 
Section 2261(3). Subdivisions (a)(2) and (a)(3) incorporate limitations 
applicable under the guardianship-conservatorship statute. See also 
Fin. Code §§ 764 (fiduciaries' deposits in banks), 6408.5 (fiduciaries' 
deposits in insured savings and loan associations), 11207 (fiduciaries' 
deposits in federal savings and loan associations). For other provi­
sions relating to deposits by trustees, see Fin. Code i§ 764, 6407-
6408.7, 11207. 

Subdivision (b) continues the substance of part of subdivision (3) 
of former Civil Code Section 2261. See also Uniform Trustees' Powers 
Act § 3(c) (6) (1964). 

Subdivision (c) continues the substance of part of subdivision (3) 
of former Civil Code Section 2261. 

Subdivision (d) continues the substance of part of subdivision (3) 
of former Civil Code Section 2261. 

28768 

§ 4427. Acquisition and disposition of property 

4427. The trustee may acquire or dispose of property, for cash or 

on credi t, at public or private sale. 

Comment. Section 4427 continues part of subdivision (5) of former 
Section 1120.2 and is the same in substance as part of Section 3(c)(7) 
of the Uniform Trustees' Powers Act (1964). Section 4427 also supersedes 
the part of subdivision (1) of former Section 1120.2 pertaining to sale 
of trust assets on deferred payments. See also Section 62 ("property" 
defined) • 

28845 

§ 4428. Management of prop erty 

4428. The trustee may manage, develop, improve, exchange, partition, 

change the character of, or abandon trust property or any interest 

therein. 

Comment. Section 4428 continues part of subdivision (5) of former 
Section 1120.2 and is the same in substance as part of Section 3(c)(7) 
of the Uniform Trustees' Powers Act (1964). Section 4428 also continues 
the authority to manage property prOVided in subdivision (1) of former 
Section 1120.2. See also Section 62 ("property" defined). 
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28848 

§ 4429. Encumbrances 

4429. The trustee may encumber, mortgage, or pledge trust property 

for a term within or extending beyond the term of the trust in connection 

with the exercise of any power vested in the trustee. 

Comment. 
Section 1120.2 
of the Uniform 
ty" def ined) • 

Section 4429 supersedes part 
and is the same in substance 
Trustees' Powers Act (1964). 

§ 4430. Repairs and alterations of property 

4430. The trustee may: 

of subdivision (3) of former 
as part of Section 3(c)(7) 

See also Sect ion 62 ("p roper-

29113 

(a) Make ordinary or extraordinary repairs or alterations in build­

ings or other trus t prop erty. 

(b) Demolish any improvements. 

(c) Raze existing or erect new party walls or buildings. 

Comment. Section 4430 continues subdivision (6) of former Section 
1120.2 and is the same in substance as Section 3(c)(8) of the Uniform 
Trustees' Powers Act (1964). 

§ 4431. Development of land 

4431. The trustee may: 

(a) Subdivide, develop, or dedicate land to public use. 

29121 

(b) Make or obtain the vacation of plats and adjust boundaries. 

(c) Adjust differences in valuation on exchange or partition by 

giving or receiving consideration. 

(d) Dedicate easements to public use without consideration. 

Comment. Section 4431 continues subdivision (7) of former Section 
1120.2 and is the same in substance as Section 3(c)(9) of the Uniform 
Trustees' Powers Act (1964). 

29196 

§ 4432. Leases 

4432. The trustee may enter into a lease for any purpose as lessor 

or lessee with or without the option to purchase or renew and for a term 

within or extending beyond the term of the trust. 
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Comment. Section 4432 continues the substance of part of subdivision 
(1) of former Section 1120.2 and is the same in substance as Section 
3(c)(10) of the Uniform Trustees' Powers Act (1964). Section 4432 
supersedes former Civil Code Section 2272. 

29198 

§ 4433. Mineral leases 

4433. The trustee may enter into a lease or arrangement for explora­

tion and removal of gas, oil, or other minerals, and may enter into a 

community oil lease or a pooling or unitization agreement. 

Comment. Section 4433 continues part of subdivision (1) of former 
Section 1120.2 and adds the reference to a pooling or unitization agreement 
drawn from Section 3(c)(11) of the Uniform Ttustees' Powers Act (1964). 

29199 

§ 4434. Options 

4434. The trustee may grant an option involving disposition of 

trust property or may take an option for the acquisition of any property. 

Comment. Section 4434 continues subdivision (8) of former Section 
1120.2 and is the same in substance as Section 3(c)(12) of the Uniform 
Trustees' Powers Act (1964). See also Section 62 ("property" defined). 

29200 

§ 4435. Voting rights with respect to corporate shares, memberships, 
or property 

4435. With respect to any shares of stock of a domestic or foreign 

corporation, any membership in a nonprofit corporation, or any other 

property, a trustee may do any or all of the following: 

(a) Vote in person, and give proxies to exercise, any voting rights 

with respect to the shares, memberships, or property. 

(b) Waive notice of a meeting or give consent to the holding of a 

meeting. 

(c) Authorize, ratify, approve, or confirm an action that could 

be taken by shareholders, members, or property owners. 

Comment. Section 4435 supersedes subdivision (9) of former Probate 
Code Section 1120.2 and former Civil Code Section 2270. This section is 
drawn from Section 2458 (voting rights under guardianship­
conservatorship statute). See also Corp. Code §§ 702(a) (voting of 
shares by trustee), 705 (proxies). 
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31497 

§ 4436. Payment of calls and assessments 

4436. The trustee may pay calls, assessments, and any other sums 

chargeable or accruing against or on account of securities. 

Comment. Section 4436 continues subdivision (10) of former Section 
1120.2 and is the same as Section 3(c)(14) of the Uniform Trustees' 
Powers Act (1964). 

31499 

§ 4437. Stock subscriptions and conversions 

4437. The trustee may sell or exercise stock subscription or 

conversion rights. 

Comment. Section 4437 continues subdivision (11) of former Section 
1120.2 and is the same as the first part of Section 3(c)(lS) of the 
Uniform Trustees' Powers Act (1964). 

31S02 

§ 4438. Consent to change in form of business; voting trusts 

4438. The trustee may consent, directly or through a committee or 

other agent, to the reorganization, consolidation, merger, dissolution, 

or liquidation of a corporation or other business enterprise, and may 

participate in voting trusts, pooling arrangements, and foreclosures. 

Comment. Section 4438 supersedes subdivision (4) of former Section 
1120.2 and is similar to the second part of Section 3(c)(lS) of the 
Uniform Trustees' Powers Act (1964). 

31S1l 

§ 4439. Holding securities in name of nominee 

4439. The trustee may hold a security in the name of a nominee or 

in other form without disclosure of the trust so that title to the 

security may pass by delivery, but the trustee is liable for any act of 

the nominee in connection with the security so held. 

Comment. Section 4439 continues subdivision (12) of former Section 
1120.2 and is the same in substance as Section 3(c)(16) of the Uniform 
Trustees' Powers Act (1964). See also Corp. Code § 702(a) (trustee not 
entitled to vote shares without transfer into trustee's name). 
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15633 

§ 4439.5. Deposit of securities in securities depository 

4439.5. The trustee may deposit securities in a securities deposi­

tory, as defined in Section 30004 of the Financial Code, Which is licensed 

under Section 30200 of the Financial Code or is exempt from licensing 

by Section 30005 or 30006 of the Financial Code. The securities may be 

held by the securities depository in the manner authorized by Section 

775 of the Financial Code. 

Comment. Section 4439.5 continues the substance of part of former 
Civil Code Section 2240. 

31514 

§ 4440. Insurance 

4440. The trustee may insure the property of the trust against 

damage or loss and may insure the trustee against liability with respect 

to third persons. 

Comment. Section 4440 continues subdivision (13) of former Section 
1120.2 and is the same in substance as Section 3(c)(17) of the Uniform 
Trustees' Powers Act (1964). See also Section 62 ("property" defined). 

31515 

§ 4441. Borrowing money 

4441. The trustee may borrow money to be repaid from trust property 

or otherwise. 

Comment. Section 4441 continues the authority to borrow provided 
in subdivision (3) of former Section 1120.2 and adds language drawn from 
Section 3(c)(18) of the Uniform Trustees' Powers Act (1964). See also 
Section 62 ("property" defined). 

31516 

§ 4442. AdvanCing money 

4442. The trustee may advance money for the protection of the 

trust and for all expenses, losses, and liabilities sustained in the 

administration of the trust or because of the holding or ownership of 

any trust property. 

Comment. Section 4442 continues the first part of subdivision (14) 
of former Section 1120.2 and is the same in substance as part of Section 
3(c)(18) of the Uniform Trustees' Powers Act (1964). See also Section 
62 ("property" defined). For provisions relating to the trustee's 
reimbursement and lien, see Sections 4503-4504. 
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§ 4443. Payment and settlement of claims 

4443. The trustee may: 

(a) Payor contest any claim. 

31518 

(b) Settle a claim by or against the trust by compromise, arbitration, 

or otherwise. 

(c) Release, in whole or in part, any claim belonging to the trust 

to the extent that the claim is uncollectible. 

Comment. Section 4443 continues part of subdivision (15) of former 
Section 1120.2 and is the same as Section 3(c)(19) of the Uniform Trustees' 
Powers Act (1964). 

31519 

§ 4444. Payment of taxes, trustee's compensation, and other expenses 

4444. The trustee may pay taxes, assessments, compensation of the 

trustee, and other expenses incurred in the collection, care, administra­

tion, and protection of the trust. 

Comment. Section 4444 continues subdivision (16) of former Section 
1120.2 and is the same as Section 3(c)(20) of the Uniform Trustees' 
Powers Act (1964). For other provisions relating to trustees' compensa­
tion, see Sections 4500-4502. 

31520 

§ 4445. Allocation to principal and income 

4445. The trustee may allocate items of income or expense to 

either trust income or principal as provided by law, including creation 

of reserves out of income for depreciation, obsolescence, or amortiza­

tion, or for depletion in mineral or timber properties. 

Comment. Section 4445 is a new provision and is the same as Section 
3(c)(21) of the Uniform Trustees' Powers Act (1964). For provisions 
governing the allocation to principal or income, see Sections 4800-4817 
(Revised Uniform Principal and Income Act). 

31521 

§ 4446. Distribution to beneficiaries under legal disability 

4446. The trustee may pay any sum distributable to a beneficiary 

under legal disability, without liability to the trustee, by paying the 

sum to the beneficiary or by paying the sum for the use of the beneficiary 
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either to a legal representative appointed by the court, or if none, to 

a relative. 

Comment. Section 4446 is a new provision and is the same as Section 
3(c)(22) of the Uniform Trustees' Powers Act (1964). The exercise of 
this power is subject to other provisions of law. 

31524 

§ 4447. Nature and value of distributions 

4447. The trustee may effect distribution of property and money in 

divided or undivided interests and to adjust resulting differences in 

valuation. 

Comment. Section 4447 is a new provision and is the same as Section 
3(c)(23) of the Uniform Trustees' Powers Act (1964). 

§ 4448. Emp loying persons 

4448. The trustee may: 

31552 

(a) Employ persons, including attorneys, auditors, investment 

advisors, or agents, even if they are associated with the trustee, to 

advise or assist the trustee in the performance of administrative duties. 

(b) Act without independent investigation upon the recommendations 

of persons employed. 

(c) Employ one or more agents to perform any act of administration, 

whether or not discretionary, instead of acting personally. 

Comment. Section 4448 is new and is the same in substance as 
Section 3(c)(24) of the Uniform Trustees' Powers Act (1964). 

31563 

§ 4449. Actions and proceedings 

4449. The trustee may prosecute or defend actions, claims, or 

proceedings for the protection of trust property and of the trustee in 

the performance of its dut ies. 

Comment. Section 4449 supersedes the last clause of subdivision 
(15) of former Section 1120.2 and is the same in substance as Section 
3(c)(25) of the Uniform Trustees' Powers Act (1964). See also Section 
62 ("property" defined). 
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31777 

§ 4450. Execution and delivery of instruments 

4450. The trustee may execute and deliver all instruments which 

will accomplish or facilitate the exercise of the powers vested in the 

trustee. 

Comment. Section 4450 is new and is the same as Section 3(c)(26) 
of the Uniform Trustees' Powers Act (1964). 

31779 

CHAPTER 3. COMPENSATION AND EXPENSES OF TRUSTEES 

§ 4500. Trustee's Compensation provided under trust terms; greater 
compensation 

4500. (a) Except as provided in subdivision (b), if the trust 

instrument provides for the trustee's compensation, the trustee is 

entitled to be compensated in accordance with the terms of the trust. 

(b) Upon proper showing, the court may fix or allow greater compen­

sation than could be allowed under the terms of the trust in any of the 

following circumstances: 

(1) Where the duties of the trustee are substantially greater than 

those contemplated when the trust was created. 

(2) Where the compensation in accordance with the terms of the 

trust would be inequitable or unreasonably low. 

(3) In other extraordinary circumstances calling for equitable 

relief. 

Comment. Section 4500 continues the substance of the first and 
second sentences of former Civil Code Section 2274, and the first and 
second sentences of former Probate Code Section 1122. See Section 
4620(b)(6) (petition to fix compensation). 

31797 

§ 4501. Trustee's compensation where trust silent 

4501. If the trust instrument does not specify the trustee's 

compensation, the trustee is entitled to reasonable compensation under 

the circumstances. 

Comment. Section 4501 continues the substance of the third sentence 
of former Civil Code Section 2274 and part of the third sentence of 
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former Probate Code Section 1122. The trustee has authority to fix its 
compensation under Section 4444 subject to court review. See also 
Section 4620(b) (6) (petition to fix compensation). 

31798 

§ 4502. Comp e ns a tion of co t rus tees 

4502. Unless the trust instrument provides or the trustees agree 

otherwise, if there are two or more cotrustees of the same trust, the 

compensation shall be apportioned among the trustees according to the 

services rendered by them respectively. 

Comment. Section 4502 continues the substance of the fourth sentence 
of former Civil Code Section 2274 and the fourth sentence of former 
Probate Code Section 1122. 

31799 

§ 4503. Repayment of trustee for expenses 

4503. A trustee is entitled to the repayment, out of the trust 

estate, of all expenses properly incurred by the trustee in the adminis­

tration of the trust. The trustee is also entitled to repayment of 

unauthorized expenditures if they benefited the trust estate. 

Comment. Section 4503 continues the substance of former Civil Code 
Section 2273 and supersedes part of the last sentence of Probate Code 
Sect ion 1122 relating to prop er expenses. 

32110 

§ 4504. Trustee's lien 

4504. The trustee has a lien on the trust property as against the 

beneficiary in the amount of advances, with any interest, made for the 

protection of the trust or for expenses, losses, and liabilities sustained 

in the administration of the trust or because of holding or ownership of 

any trus t prop erty. 

Comment. Section 4504 continues the substance of part of subdivision 
(14) of former Section 1120.2 and is the same in substance as part of 
Section 3(c)(IS) of the Uniform Trustees' Powers Act (1964). 
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32124 

CHAPTER 4. LIABILITY 

§ 4520. Personal liability of trustee to third persons on contracts 

4520. Unless otherwise provided in the contract, a trustee is not 

personally liab Ie on a cont ract prop erly entered into in the trus tee's 

fidUCiary capacity in the course of administration of the trust unless 

the trustee fails to reveal the trustee's representative capacity and 

identify the trust estate in the contract. 

Comment. Section 4520 is a new provision and is the same in substance 
as Uniform Probate Code Section 7-306(a). The rule provided in Section 
4520 is the reverse of the case law rule in California that a trustee 
was personally liable on a contract unless the contract stipulated that 
the trustee was not liable. See Hall v. Jameson, 151 Cal. 606, 611, 91 
P. 518 (1907); Duncan v. Dormer, 94 Cal. App.218, 221, 270 P. 1003 
(1928). However, to fall within this rule the trustee's status and the 
identity of the trust must be revealed. This was not sufficient under 
prior case law. See Hall v. Jameson, supra. 

Note. The staff has some concern about the technical aspects of 
UPC Section 7-306(a), specifically Where it requires the trustee to 
reveal its representative capacity and identify the trust estate. Read 
literally, personal liability could not be avoided if the trustee merely 
signed the contract as trustee. We are uncertain as to the purpose of 
this requirement and wonder Whether it should be retained. It has been 
suggested that "by the better view, if in any manner it appears from the 
contract, construed in the light of the attending circumstances, personal 
liab 11i ty was not intended," then the trus tee should not be personally 
liable. See Tepper, Liability of the Trust Estate Arising Out of Trustee's 
Contracts with Third Persons, 2 Hastings L.J. 53, 56 (1950). It seems 
that identification of the trustee as a trustee should be sufficient in 
most cases. 

32175 

§ 4521. Personal liability of trus tee arising from ownership or control 
of trust estate or torts 

4521. A trustee is personally liable for obligations arising from 

ownership or control of property of the trust estate and for torts 

committed in the course of administration of the trust only if the 

trustee is personally at fault. 

Comment. Section 4521 is a new provision and is the same in substance 
as Uniform Probate Code Section 7-306(b). 
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32177 

§ 4522. Assertion of claims against trust estate 

4522. A claim based on a contract entered into by a trustee in the 

trustee's fiduciary capacity, on an obligation arising from ownership or 

control of the trust estate, or on a tort committed in the course of 

administration of the trust may be asserted against the trust estate by 

proceeding against the trustee in the trustee's fiduciary capacity, 

whether or not the trustee is personally liable on the claim. 

Comment. Section 4522 is a new provision and is the same in substance 
as Uniform Probate Code Section 7-306(c). This section supersedes the 
last sentence of former Civil Code Section 2267 (acts of trustee within 
scope of authority bind trust property). Section 4522 alters the case 
law rule that the trustee could not be sued in a representative capacity 
where the trust estate was not liable. See Purdy v. Bank of Am. Nat'l 
Trust & Sav. Ass'n, 2 Cal.2d 298, 301, 40 P.2d 481 (1935); Rapaport v. 
Forer, 20 Cal. App.2d 271, 278, 66 P.2d 1242 (1937). See also Section 
4523 (liability as between trustee and trust estate). 

§ 4523. Liability as between trustee and trust estate 

4523. The question of liability as between the trust estate and 

the trustee individually may be determined in a proceeding for accounting, 

surcharge, or indemnification, or other appropriate proceeding. 

Comment. Section 4523 is new and is the same as Uniform Probate 
Code Section 7-306(d). The Comment to Uniform Probate Code Section 
7-306 contains the following explanation: 

Ultimate liability as between the estate and the fiduciary 
need not necessarily be determined whenever there is doubt about 
this question. It should be permissible, and often it will be 
preferable, for judgment to be entered, for example, against the 
trustee individually for purposes of determining the claimant's 
rights without the trustee placing that matter into controversy. 
The question of his right of reimbursement may be settled informally 
with beneficiaries or in a separate proceeding in the probate court 
involving reimbursement. The section does not preclude the possibil­
ity, however, that beneficiaries might be permitted to intervene in 
litigation between the trustee and a claimant and that all questions 
might be resolved in that action. 

32464 

§ 4524. Limitations on proceedings against trustees after final account 

4524. (a) Unless previously barred by adjudication, consent, or 

limitation: 
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(1) If a beneficiary has received a final account or other statement 

fully disclosing the subject of a claim and showing termination of the 

trust relationship between the trustee and the beneficiary, a claim 

against the trustee for breach of trust is barred as to that beneficiary 

unless a proceeding to assert the claim is commenced within six months 

after receipt of the final account or other statement. 

(2) Notwithstanding a lack of full disclosure, if a beneficiary has 

received a final account or other statement and the trustee has informed 

the beneficiary of the location and availability of records for examina­

tion, a claim against the trustee for breach of trust is barred as to 

that beneficiary unless a proceeding to assert the claim is commenced 

within three years after receipt of the final account or other statement. 

(b) For the purpose of subdivision (a), a beneficiary is deemed to 

have received a finsl account or other statement if, in the case of an 

adult, it is received by the adult personslly or, in the case of a minor 

or disabled person, it is received by the minor's or disabled person's 

representative. 

Comment. Section 4524 is a new provision and is the same in substance 
as Uniform Probate Code Section 7-307. Under prior law, the four-year 
limitations period provided in Code of Civil Procedure Section 343 was 
applied to actions for breach of express trusts. See Cortelyou v. 
Imperial Land Co., 166 Cal. 14, 20, 134 P. 981 (1913); Oeth v. Mason, 
247 Cal. App.2d 805, 811-12, 56 Cal. Rptr. 69 (1967). This provision 
does not displace the statute of limitations applicable to actions for 
relief on the ground of fraud. See Code Civ. Proc. § 338(4). 

15632 

§ 4525. Violations of trustee's duty 

4525. Every violation of the duties of the trustee is a fraud 

agains t the benef iciary of the trus t. 

Comment. 
Section 2234. 

Section 4525 continues the substance of former Civil Code 
See Sections 4300-4396 (trustees' duties). 

Note. This section could be omitted. Civil Code Section 1573 
provides in part that a breach of duty through which a person gains an 
advantage over another is a constructive fraud. 

10019 

§ 4526. Presumption of undue influence and insufficiency of consideration 

4526. (a) Transactions between a trustee and a beneficiary of the 

trust during the existence of the trust, or while the influence acquired 
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by the trustee remains, by Which the trustee obtains any advantage from 

the beneficiary, are presumed to be entered into by the beneficiary 

without sufficient consideration and under undue influence. 

(b) The presumptions provided in subdivision (a) do not apply to 

the provisions of an agreement between a trustee and a beneficiary 

relating to the hiring or compensation of the trustee. 

Comment. Section 4526 continues the substance of former Civil Code 
Section 2235. 

10020 

§ 4527. Mingling trus t property 

4527. A trustee Who willfully and unnecessarily mingles the trust 

property with the trustee's property, making it appear to be solely the 

trustee's property, is liable for its safety and for the value of its 

use. 

Comment. Section 4527 continues the substance of former Civil Code 
Section 2236. 

10022 

§ 4528. Measure of liability for breach of trust 

4528. A trustee Who uses or disposes of the trust property contrary 

to Section 4303 may, at the option of the beneficiary, be required to 

account for all profits so made or pay the value of its use. If the 

trustee has disposed of the property, the trustee may, at the option of 

the beneficiary, be required to replace it, with its fruits, or to 

account for its proceeds, with interest. 

Comment. Section 4528 continues the substance of former Civil Code 
Section 2237. 

10023 

§ 4529. Measure of liability for breach in good faith 

4529. (a) A trustee who uses or disposes of the trust property in 

any manner not authorized by the trust, but in good faith and with the 

intent to serve the interests of the beneficiary, is liable only to make 

good whatever is lost to the beneficiary by the error. 

(b) A trustee who uses or disposes of the trust property in any 

manner not authorized by a revocable trust, but in compliance with 

subdivision (b) of Section 4305, is not liable to the beneficiary. 
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Comment. Section 4529 continues former Civil Code Section 2238 [as 
proposed to be amended in AB 261 (1983)]. 

10024 

§ 4530. Liability of cotrustees 

4530. A trustee is liable for the wrongful acts of a cotrustee to 

which the trustee consented or which by the trustee's negligence, the 

cotrustee was enabled to commit. A trustee is not liable for other acts 

of a cotrustee. 

Comment. Section 4530 continues the substance of former Civil Code 
Section 2239. 

10025 

§ 4531. Liability for interest for failure to invest 

4531. If a trustee fails to invest trust money as required by law, 

the trustee is liable for simple interest on the money, if the failure 

is only negligent, and is liable for compound interest if the failure is 

willful. 

Comment. Section 4531 continues the substance of former Civil Code 
Section 2262. 

13616 

CHAPTER 5. OFFICE OF TRUSTEE 

Article 1. General Provisions 

§ 4550. Certificate of appointment as trustee 

4550. Upon application of a trustee of a trust created by a will, 

the court clerk shall issue a certificate that the trustee is a duly 

appointed and acting trustee under the will. 

Comment. Section 4550 continues former Section 1130.1. 

14919 

§ 4551. Trustee's bond 

4551. (a) A trustee is not required to provide bond to secure 

performance of the trustee's duties, except in any of the following 

circumstances: 
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(1) Where bond is required by the terms of the trust. 

(2) Where bond is reasonably requested by a beneficiary. 

(3) Where bond is found by the court to be necessary to protect the 

interests of beneficiaries who are not able to protect themselves and 

whose interests otherwise are not adequately represented. 

(b) On petition of the trustee or other interested person, the 

court may excuse a requirement of bond, reduce the amount of the bond, 

release the surety, or permit the substitution of another bond with the 

same or different sureties. 

(c) If bond is required, it shall be filed in the court having 

jurisdiction over the trust in the amount and with surieties and liabil­

ities as provided for bonds of personal representatives. 

Comment. Section 4551 is the same in substance as Uniform Probate 
Code Section 7-304. This section supersedes former Sections 1127 (bond 
of trustee named by court) and 1127.5 (exception for substitute or 
successor trustee that is charitable corporation). 

405/602 

§ 4552. Trustee's office not transferable 

4552. The trustee may not transfer the office of trustee to another 

person or delegate the entire administration of the trust to another 

person or to a cotrustee. 

Comment. Section 4552 is drawn from Section 4 of the Uniform 
Trustees' Powers Act (1964). 

405/604 

Article 2. Cotrustees 

§ 4560. Actions by cotrustees 

4560. If a trust has several cotrustees, all are required to uuite 

in any act to bind the trust property, unless the trust otherwise provides. 

Comment. Section 4560 continues the substance of former Civil Code 
Section 2268 and the first part of former Civil Code Section 860. 

405/785 

§ 4561. Inability of cotrustee to act 

4561. If a cotrustee dies, becomes legally incapable of acting, 

resigns, disclaims trusteeship, or is discharged, the remaining cotrustees 

may act, unless the trust otherwise provides. 
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Comment. Section 4561 supersedes the second part of former Civil 
Code Section 860 and former Civil Code Section 2288. 

405/786 

Article 3. Appointment of Trustees 

§ 4570. Trustee's care and diligence in appointment of successor 

4570. If a trustee procures or assents to the trustee's discharge 

from office before the trust is fully executed, the trustee shall use at 

least ordinary care and diligence to secure the appointment of a trust­

worthy successor before accepting final discharge. 

Comment. Section 4570 continues the substance of former Civil Code 
Section 2260. 

405/792 

§ 4571. Court appointment of trustee 

4571. If a trustee dies, resigns, fails or declines to act, cannot 

be identified, is incapable of acting for any reason, or is removed, or 

a vacancy in the trusteeship is otherwise created or exists, and if the 

trust instrument does not provide a practical method for appointing a 

successor trustee, the court may upon petition appoint a trustee to fill 

the vacancy. Other things being equal, the court shall give preference 

to the nominee of beneficiaries of the trust who are over 14 years of 

age. If the trust provides for more than one trustee, the court may, in 

its discretion, appoint the original number or any lesser number of 

trustees. 

Comment. Section 4571 continues the substance of former Probate 
Code Section 1138.9, former CiVil Code Section 2287, and the second 
sentence of former Civil Code Section 2289, and supersedes former Civil 
Code Sections 1125 and 1126 and the first sentence of former Civil Code 
Section 2289. See also Section 4620(b) (7) (petition for appointment of 
trustee). 

405/794 

Article 4. Resignation and Removal of Trustees 

§ 4580. Vacation of office of trustee 

4580. The office of a trustee (including a trustee under a deed of 

trust given to secure an obligation) is vacated: 
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(a) In the case of an individual trustee, by any of the following: 

(1) The trustee's discharge. 

(2) The trustee's death. 

(3) Appointment of a conservator or guardian of the trustee's 

person or estate. 

(4) The trustee's filing of a petition for adjudication of bankruptcy 

or for approval of an arrangement, composition, or other extension under 

the federal Bankruptcy Code, or the approval for a petition filed against 

the trustee for any of these purposes. 

(b) In the case of a corporate trustee, by any of the following: 

(1) The trustee's discharge. 

(2) Revocation of the trustee's charter or suspension of its corporate 

powers, if its charter remains revoked or its powers remain suspended 

for a period of 30 days. 

(3) Appointment of a receiver for the trustee if the appOintment is 

not vacated within a period of 30 days. 

(4) The trustee's filing of a petition for adjudication or bankruptcy 

or for approval of an arrangement, composition, or other extension under 

the federal Bankruptcy Code, or the approval for a petition filed against 

it for any of these purposes. 

Comment. Section 4580 continues the substance of the first and 
last paragraphs of former Civil Code Section 2281. See also Section 
4052 (protection of third persons dealing with trustee Whose office is 
vacated). 

405/796 

§ 4581. Resignation of trustee 

4581. (a) Unless otherwise expressly provided in the trust instru­

ment, a trustee may resign at any time. 

(b) The resignation and appointment of a successor trustee shall be 

effected as provided in the trust instrument. If the trust instrument 

is silent, a trustee may file with the court a petition tendering the 

trustee's resignation. The court shall accept the resignation and may 

make an order appointing a successor trustee or otherwise necessary for 

the preservation of the trust property. 

Comment. Section 4581 continues the substance of the first three 
sentences of former Section 1138.8 and supersedes former Section 1124, 
the first paragraph of former Section 1125.1, and part of the first 
sentence of former Civil Code Section 2283. See also Section 4620(b)(8) 
(petition to accept resignation of trustee). 
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405/819 

§ 4582. Liab ili ty of res igning trus tee 

4582. The liability of a resigning trustee or the sureties on the 

trustee's bond, if any, is not discharged, released, or affected in any 

manner by the resignation. The liability continues until the trustee 

has delivered all of the trust property to the successor trustee or 

person appointed by the court to receive the property. 

Comment. Section 4582 continues the substance of the second paragraph 
of former Section 1125.1 and the last sentence of former Section 1138.8. 

405/834 

§ 4583. Discharge of trustee 

4583. A trustee can be discharged from the trust only in one of 

the following manners: 

(a) By the extinction of the trust. 

(b) By the completion of the trustee's 

(c) By such means as may be prescribed 

(d) By the consent of the beneficiary, 

capacity to contract. 

(e) By court order. 

duties under the trust. 

by the trust instrument. 

if the beneficiary has the 

Comment. Section 4583 continues the substance of former Civil Code 
Section 2282. See also Section 4601 (jurisdiction in superior court). 

Note. Civil Code Section 2282 is proposed to be amended in AB 261 
(1983-) .-

405/883 

§ 4584. Removal of trustee by court 

4584. (a) The court may remove a trustee wno has violated or is 

unfit to execute the trust. 

(b) If it appears to the court that trust property or the interests 

of a beneficiary may suffer loss or injury pending a decision on a 

petition for removal of a trustee and any appellate review, the court 

may, on petition of a beneficiary or other interested person or on its 

own motion, compel the trustee wnose removal is sought to surrender 

trust property in the trustee's possession or control to a custodian 

designated by the court or to a cotrustee. The court may also suspend 

the powers of the trustee to the extent the court deems necessary. 
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Comment. Subdivision (a) of Section 4584 continues the substance 
of part of the first sentence of former Civil Code Section 2283 and 
supersedes former Probate Code Section 1123.5. See also Sections 4601 
(jurisdiction in superior court), 4620(b)(7) (petition to remove trustee). 
Subdivision (b) is drawn from former Section 1123.6. 

PART 4. JUDICIAL ADMINISTRATION OF TRUSTS 

CHAPTER 1. COURT JURISDICTION OVER TRUSTS 

Article 1. Jurisdiction and Venue 

§ 4600. Principal place of administration of trust 

15346 

4600. (a) The principal place of administration of a trust is the 

trustee's usual place of business Where the day-to-day records pertsining 

to the trust are kept or, if none, the trustee's residence. 

(b) In the case of cotrustees, the principal place of administration 

is the usual place of business where the day-to-day records pertaining 

to the trust are kept or, if none, the usual place of business or resi­

dence of any of the cotrustees as agreed upon by them or, if none, the 

residence or place of business of any of the cotrustees. 

Comment. Section 4600 continues the substance of the second and 
third sentences of former Section 1138.3. 

4996 

§ 4601. Jurisdiction 

4601. (a) The superior court has exclusive jurisdiction of proceed­

ings concerning the internal affairs of trusts as provided in this 

chap ter. 

(b) The superior court has concurrent jurisdiction of the following: 

(1) Actions and proceedings to determine the existence or nonexis­

tence of trusts. 

(2) Actions and proceedings by or against creditors or debtors of 

trusts. 

(3) Other actions and proceedings involving trustees and third 

persons • 

Comment. Section 4601 is new. Subdivision (a) provides for exclus­
ive jurisdiction in the superior court in matters involving the internal 
affairs of trusts. See Article 2 (commencing with Section 4620). 
Jurisdiction was in the superior court under former Section 1138.3, but 
former Section 1138.11 also provided that the remedies under that part 
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of former law were not exclusive. Subdivision (a) also supersedes 
former Section 1123.7. Subdivision (a) is drawn from the first sentence 
of Uniform Probate Code Section 7-201(a). 

Subdivision (b) is new and is drawn from Uniform Probate Code 
Section 7-204. 

405/979 

§ 4602. Venue 

4602. (a) The proper county for commencement of a proceeding 

pursuant to this chapter is the county in which is located the principal 

place of administration of the trust. 

(b) In other cases, venue is determined by the rules applicable to 

civil actions generally. 

Comment. Subdivision (a) of Section 4602 continues the substance 
of part of the first sentence of former Section 1138.3. See Sections 
4600 (principal place of administration of trust), 4601 (a) jurisdiction 
of superior court. 

Subdivision (b) provides venue rules applicable in cases described 
in subdivision (b) of Section 4601. This subdivision is drawn from 
Uniform Probate Code Section 7-204. 

405/978 

§ 4603. Jurisdiction over parties 

4603. (a) By accepting the trusteeship of a trust having its 

principal place of administration in this state the trustee submits 

personally to the jurisdiction of the court in the proper county in any 

proceeding that is properly initiated under this chapter, provided that 

notice is given the trustee in the manner required by law. 

(b) To the extent of their interests in the trust, all benefici­

aries of a trust having its prinCipal place of administration in this 

state are subject to the jurisdiction of the court in the proper county 

in any proceeding that is properly initiated under this chapter, provided 

that notice is given the trustee in the manner required by law. 

Comment. Section 4603 is a new provision that is intended to 
facilitate the exercise of the court's power under this chapter when 
properly invoked. This section is drawn from Uniform Probate Code 
Section 7-103. 
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Article 2. Proceedings Concerning Trusts 

§ 4620. Petitioners; grounds for petition 

405/942 

4620. (a) Subject to Section 4621, a trustee, beneficiary, or 

other interested person may petition the court under this article 

concerning the internal affairs of a trust. 

(b) Proceedings concerning the internal affairs of trusts include, 

but are not limited to, proceedings for any of the following purposes: 

(1) Ascertaining beneficiaries and determining to Whom property 

shall pass or be delivered upon final or partial termination of the 

trust, to the extent such determination is not made by the trust instrument. 

(2) Settling the accounts and passing upon the acts of the trustee. 

(3) Instructing the trustee. 

(4) Compelling the trustee to submit accounts and report acts as 

trustee to a beneficiary Where it appears that the trustee has failed to 

comply with Section 4340. 

(5) Granting powers to the trustee as provided by Section 4401. 

(6) Fixing, directing, or allowing payment of compensation in 

accordance with Chapter 3 (commencing with Section 4500) of Part 3. 

(7) Appointing or removing a trustee. 

(8) Accepting the resignation of a trustee. 

(9) Authorizing or directing transfer of a trust or trust property 

to another jurisdiction pursuant to Chapter 2 (commencing with Section 

4650). 

(10) Directing the relief provided in Section 4242 in the case of a 

trust with uneconomically low principal. 

(11) Amending or conforming the trust instrument in the manner 

required to qualify a decedent's estate for the charitable estate tax 

deduction under federal law, including the addition of mandatory govern­

ing instrument requirements for a charitable remainder trust as required 

by final regulations and rulings of the United States Internal Revenue 

Service, in any case in Which all parties interested in the trust have 

submitted written agreement to the proposed changes or written disclaimer 

of interes t. 

(12) Determining questions of construction of trust instruments. 

(13) Determining the existence or nonexistence of any immunity, 

power, privilege, duty, or righ t. 
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Comment. Section 4620 generally continues the substance of subdivi­
sion (a) of former Section 1138.1 and supersedes parts of former Section 
1120. Paragraphs (12) and (13) are new and are drawn from Uniform 
Proba te Code Section 7-201(a). See also Sections 24 ("beneficiary" 
defined), 82 ("trust" defined), 4602(a) (venue). Subdivision (b) (6) 
supersedes the last sentence of former Civil Code Section 2274. 

405/944 

§ 4621. Limitations in trust instrument 

4621. The trust instrument may expressly or by necessary implica­

tion limit or eliminate the authority of any trustee, beneficiary, or 

other person to petition the court under this article for anyone or 

more of the purposes described in Section 4620. 

Comment. Section 4621 continues the substance of subdivision (b) 
of former Section 1138 .1. See also Section 24 ("beneficiary" defined). 

405/946 

§ 4622. Commencement of proceeding 

4622. A proceeding under this article shall be commenced by filing 

a verified petition stating facts showing that the petition is authorized 

under this article and under the terms of the trust. 

Comment. Section 4622 continues the substance of former Section 
1138.4. 

405/948 

§ 4623. Dismissal of petition 

4623. The court may dismiss a petition Where either of the follow­

ing circumstances appears: 

(a) That the proceeding is not reasonably necessary for the protec­

tion of the interests of the petitioner. 

(b) That nondisclosure of the terms, assets, management, and 

administration of the trust is in the best interests of the purpose of 

the trust. 

Comment. Section 4623 continues the substance of former Section 
1138.5. See Section 4620(a) (who may petition). 
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405/949 

§ 4624. Notice 

4624. (a) At least 30 days before the time set for the hearing on 

the petition, the petitioner shall cause notice of the time and place of 

hearing to be mailed to the following persons (if not the petitioner): 

(1) The trustee. 

(2) Any cotrustee not petitioning. 

(3) Except as provided in Section 4078, all beneficiaries of the 

trust, including all persons in being who may participate in the princi­

pal or income of the trust. 

(b) If a cotrustee not petitioning or a beneficiary, in person or 

by counsel, has served and filed a notice of appearance directed to the 

petitioner or the petitioner's counsel in connection with the proceeding 

or a written request for a copy of the petition, and has given an address 

to which notice or a copy of the petition may be sent or delivered, the 

petitioner shall cause a copy of the petition to be mailed to that 

person within five days after service of notice of appearance or receipt 

of the request. 

(c) Notice of any petition filed on the grounds of paragraph (11) 

of subdivision (b) of Section 4620 or to modify or terminate a charitable 

trust subject to supervision under Article 7 (commencing with Section 

12580) of Chapter 6 of Part 2 of Division 3 of Title 2 of the Government 

Code shall be given to the Attorney General. 

Comment. Subdivision (a) of Section 4625 continues the substance 
of the second paragraph of subdivision (a) of former Section 1138.6. 
See Section 4070 et ~ (manner of notice). Subdivision (b) continues 
the substance of the third paragraph of subdivision (a) of former Section 
1138.6. Subdivision (c) continues the substance of subdivision (d) of 
former Section 1138.6, and also reflects the notice requirement provided 
in Government Code Section 12591. See also Section 24 ("beneficiary" 
defined) • 

405/951 

§ 4625. Orders and decrees 

4625. The court may make all orders and take all other action 

necessary or property to dispose of the matters presented by the petition. 

Comment. Section 4625 continues former Section 1138.2. 
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405/959 

§ 4626. Appeal 

4626. An appeal may be taken from any of the following orders or 

from the refusal to make any of the following orders: 

(a) Ascertaining beneficiaries and determining to Whom property 

shall pass. 

(b) Settling the accounts and passing upon the acts of the trustee. 

(c) Instructing the trustee. 

(d) Granting powers to the trustee. 

(e) Fixing, directing, or allowing payment of compensation. 

(f) Appointing or removing a trustee. 

(g) Authorizing or directing transfer of a trust or trust property 

to another jurisdiction. 

(h) Dismissing a petition under this article. 

Comment. Section 4626 continues the substance of former Section 
1138.10 and parts of Section 1240. See Sections 4620(b) (grounds for 
petition under this article), 4623 (dismissal of petition). 

405/960 

§ 4627. Cumulative remedies 

4627. The remedies provided under this article are cumulative and 

nonexclusive. 

Comment. Section 4627 continues former Section 1138.11. 

405/962 

§ 4628. Legislative intent 

4628. It is the intent of the Legislature in enacting this chapter 

that the administration of trusts proceed expeditiously and free of 

judicial intervention, subject to the jurisdiction of the courts of this 

state as invoked pursuant to this chapter or otherwise invoked pursuant 

to law. 

Comment. Section 4628 continues former Section 1138.12. See also 
Section 82 ("trust" defined). 
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27644 

CHAPTER 2. TRANSFER OF TRUST TO ANOTHER JURISDICTION 

§ 4650. App lica Hon of chap ter 

4650. (a) This chapter applies to all of the following: 

(1) A written trust as defined in Section 82. 

(2) A trust subject to Chapter 8 (commencing with Section 6320) of 

Part 1 of Division 6. 

(3) Any other trust to which the provisions of this article are 

made applicable by statute or trust instrument. 

(b) This chapter shall not be constrned to prevent the transfer of 

the place of administration of a trust or of trust property to another 

jurisdiction in any case where judicial approval of a transfer was not 

required under law in effect immediately prior to March 4, 1972. 

Comment. Section 4650 continues the substance of subdivisions (a) 
and (b) of former Section 1139. Under the definition of trust in Section 
82, this chap ter also app lies to charitab Ie trus ts. See also Sect ions 
4602 (venue), 4620(b)(9) (proceedings for transfer of trust). 

Note. This section assumes the enactment of the wills and intestate 
succession bill, AB 25 (1983). 

27806 

§ 4651. "Benef iciary" defined 

4651. For the purposes of this chapter, beneficiary means all 

persons in being who shall or may participate in the principal or income 

of the trust. 

Comment. Section 4651 continues former Section 1139.7. See also 
Section 4078 (notice in cases involving future interests). 

28707 

§ 4652. Transfer of place of administration or property from California 

4652. Subject to the limitations and requirements of this chapter, 

an order may be made by the superior court for the transfer of the place 

of administration of a trust or the transfer of some or all of the trust 

property to another jurisdiction outside of this state. 

Comment. Section 4652 continues the substance of the first part of 
former Section 1139.1 and supersedes former Section 1132. See also 
Section 62 ("property" defined). 
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27808 

§ 4653. Petition for transfer 

4653. A petition for an order authorizing a transfer may be filed 

by the trustee or by a trust beneficiary. 

Comment. Section 4653 continues the first sentence of former 
Section 1139.2 and the substance of part of former Section 1139.1. 

27810 

§ 4654. Contents of petition 

4654. The petition shall be verified and shall set forth all of 

the following: 

(a) The names, ages, and places of residence of: 

(1) The trustee administering the trust in this state. 

(2) The trustee, including any domiciliary trustee, in the other 

jurisdiction to whom administration of the trust or trust property will 

be transferred. 

(3) All persons who are interested in the trust as beneficiaries as 

far as known to the petitioner. 

(b) Whether the trustee in the other jurisdiction has agreed to 

accept the trust. If so, the acceptance or a true copy shall be attached 

as an exhibit to the petition or otherwise filed with the court. 

(c) A general statement of the qualifications of the trustee who 

will administer the trust in the other jurisdiction and the amount of 

fiduciary bond, if any. 

(d) A general statement of the nature and value of the property of 

any trust of the decedent or trustor under the trustee's administration 

in the other jurisdiction. 

(e) The name of the court, if any, having jurisdiction of the 

trustee in the other jurisdiction or of its accounts or in which a 

proceeding may be had with respect to administration of the trust or the 

trustee's accounts. 

(f) A statement of the character, condition, location and value of 

the trust property sought to be transferred. 

(g) Whether there is any pending civil action in this state against 

the trustee. 

(h) A statement of the reasons for the transfer. 
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Comment. 
former Section 
transfer. See 

Section 4654 continues the substance of the part of 
1139.2 providing for the contents of the petition for 
also Section 4651 ("beneficiary" defined). 

27811 

§ 4655. Notice and hearing 

4655. (a) At least 30 days prior to the time set for the hearing, 

the petitioner shall cause a copy of the notice of hearing to be mailed 

to each of the persons named in the petition at their respective places 

of residence stated in the petition. 

(b) If the trust involves or may involve a charitable trust, bequest, 

or devise of the character specified in Section 328, a copy of the 

notice shall be mailed or served upon the Attorney General at least 20 

days before the hearing. 

(c) Any person interested in the trust, as trustee, beneficiary, or 

otherwise, may appear and file written grounds in opposition to the 

petition. 

Comment. Section 4655 continues the substance of the last three 
sentences of former Section 1139.3. See also Section 4001 (clerk to set 
petition for hearing). If a beneficiary is named in the petition and 
so is required to be given notice, Section 4078 may apply. 

27812 

§ 4656. Order granting transfer 

4656. The court may, in its discretion, grant the petition and 

order the trustee to transfer the trust property or to change the place 

of administration to the other jurisdiction if, after hearing, all of 

the following appear to the court: 

(a) The transfer of the trust property to a trustee in another 

jurisdiction, or the transfer of the place of administration of the 

trust to another jurisdiction, will facilitate the economical and conven­

ient administration of the trust and promote the best interests of the 

trust and those interested in it. 

(b) The substantial rights of residents of this state will not be 

materially affected by the transfer. 

(c) The transfer will not violate the terms of the trust. 

(d) Any new trustee to Whom the trust assets are to be transferred 

is qualified, willing, and able to administer the trust or trust property 

upon the same trusts. 
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Comment. Section 4656 continues former Section 1139.4 and the 
substance of part of former Section 1139.1. 

27813 

§ 4657. Manner of transfer; discharge of trustee 

4657. If a transfer is ordered under this chapter, the court may 

direct the manner of transfer and impose such terms and conditions as 

may be just, including, but not limited to, a requirement for the substi­

tution of a successor trustee in any pending litigation in this state. 

The delivery in accordance with the order of the court is a full dis­

charge of the trustee in relation to all property embraced in the order. 

24829 

CHAPTER 3. TRANSFER OF TRUST FROM ANOTHER JURISDICTION 

§ 4670. Application of chapter 

4670. (a) This chapter applies to any written trust as defined in 

Section 82, or portion thereof, administered in another jurisdiction 

outside of this state. 

(b) This chapter shall not be construed to prevent transfer of the 

place of administration of a trust or of trust property to this state from 

another jurisdiction in any case Where judicial approval of the transfer 

was not required under the law in effect immediately prior to January I, 

1977. 

Comment. Section 4670 continues former Section 1139.10 without 
substantive change. This section makes this chapter applicable to the 
transfer to California of the place of administration of trusts or trust 
property administered in another jurisdiction outside of California. This 
chapter applies to trusts administered in foreign countries as well as 
those administered in sister states. Subdivision (b) is comparable to 
subdivision (b) of Section 4650. 

15649 

§ 4671. "Benef iciary" def ined 

4671. For purposes of this chapter, "beneficiary" means all 

persons in being who shall or may participate in the corpus or income of 

the trus t. 

Comment. Section 4671 continues former Section 1139.19 and is the 
same as Section 4651. It eliminates the requirement of appointment of a 
representative for unborn beneficiaries. See also Section 4078 (notice 
in cases involving future interests). 
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26255 

§ 4672. Transfer of place of administration or property to California 

4672. Subject to the limitations and requirements of this chapter, 

an order may be made by the superior court accepting the transfer of the 

place of administration of a trust from another jurisdiction to this 

state or the transfer of some or all of the trust property in another 

jurisdiction to a trustee in this state. 

Comment. 
comparable to 
defined) • 

Section 4672 continues former Section 1139.11 and is 
a portion of Section 4652. See also Section 62 (''property'' 

26262 

§ 4673. Petition for transfer 

4673. A petition for an order accepting a transfer may be filed by 

the trustee or by s trust beneficiary. 

Comment. Section 4673 continues former Section 1139.12 and is com­
parable to Section 4653. 

26756 

§ 4674. Venue 

4674. (a) If the petition requests that a resident of this state 

be appointed trustee, the petition shall be filed in the superior court 

of the county where the proposed principal place of administration of 

the trust pursuant to Section 4600 is located. 

(b) If the petition requests that only a nonresident of this state 

be appointed trustee, the petition shall be filed in the superior court 

of the county where either (1) any beneficiary of the trust resides or 

(2) a substantial portion of the trust property to be transferred is 

located or will be located. 

Comment. Section 4674 continues former Section 1139.13. 

26757 

§ 4675. Contents of petition 

4675. The petition shall be verified and shall set forth all of 

the following: 

(a) The names, ages, and places of residence of: 

(1) The trustee administering the trust in the other jurisdiction. 

(2) The proposed trustee to .mom administration of the trust or 

trust property will be transferred. 
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(3) All persons Who are interested in the trust as beneficiaries as 

far as known to the petitioner. 

(b) Whether the trust has been subject to supervision over adminis­

tration in another jurisdiction outside of this state. If so, Whether 

a petition or appropriate request for transfer of place of administration 

of the trust or trust property to this state has been filed, if necessary, 

with the court in the other jurisdiction and the status of the petition 

or request. 

(c) Whether the trustee proposed to administer the trust in this 

state has agreed to accept the trust in this state. If the trustee has, 

the acceptance shall be attached as an exhibit to the petition or other­

wise filed with the court. 

(d) A general statement of the qualifications of the trustee proposed 

to administer the trust in this state and the amount of fiduciary bond 

to be requested, if any. 

(e) A copy of the trust instrument or a statement of the terms of 

the trust instrument in effect at the time the petition is filed, includ­

ing all amendments thereto. 

(f) A statement of the character, condition, location, and value of 

the trust property sought to be transferred. 

(g) A statement of the reasons for the transfer. 

Comment. Section 4675 continues former Section 1139.14 and is 
comparable to Section 4654. See also Section 4671 ("beneficiary" 
defined) • 

26817 

§ 4676. Notice and hearing 

4676. (a) At least 30 days prior to the time set for the hearing, 

the petitioner shall cause a copy of the notice of the hearing to be 

mailed to each of the persons named in the petition at their respective 

places of residence stated in the petition. 

(b) Any person interested in the trust, as trustee, beneficiary, or 

otherwise, may appear and file written grounds in opposition to the 

petition. 

Comment. Section 4676 continues the second sentence of subdivision 
(a) and subdivision (b) of former Section 1139.15 and is comparable to 
subdivisions (a) and (c) of Section 4655. If a beneficiary is named in 
the petition and so is required to be given notice, Section 4078 may 
apply. 
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26950 

§ 4677. Order accepting transfer and appointing trustee 

4677. The court may, in its discretion, grant the petition and 

issue an order accepting transfer of place of administration of the 

trust or trust property to this state, appoint a trustee to administer 

the trust in this state, and require the trustee to post appropriate 

bond, if necessary, if, after hearing, all of the following appear to 

the court: 

(a) The transfer of the trust property to a trustee in this state, 

or the transfer of the place of administration of the trust to this 

state, will facilitate the economical and convenient administration of 

the trust and promote the best interests of the trust and those interested 

in it. 

(b) The transfer will not violate the terms of the trust. 

(c) The trustee appointed by the court to administer the trust in 

this state, to Whom the trust assets are to be transferred, is qualified, 

willing, and able to administer the trust or trust property upon the 

same trusts. 

(d) The proper court in the other jurisdiction has approved the 

transfer if such approval is necessary under the law of the other juris­

diction. 

Comment. Section 4677 continues former Section 1139.16. This 
section does not require the court to issue formal findings. 

26952 

§ 4678. Conditional order accepting transfer 

4678. When appropriate to facilitate transfer of the trust property 

or the place of administration of a trust to this state, the court may 

issue a conditional order appointing a trustee to administer the trust 

in this state and indicating that transfer to this state will be accepted 

if transfer is approved by the proper court of the other jurisdiction. 

Comment. Section 4678 continues former Section 1139.17. This 
section provides a method whereby the California court can indicate its 
willingness to accept jurisdiction over a trust presently administered 
in another jurisdiction Where the law of the other jurisdiction requires 
appointment of a trustee in the proposed new place of administration 
prior to approving transfer. See,~, Mass. Gen. Laws Ann. ch. 206, 
§ 29 (West 1969); N.C. Gen. Stat. II 36-6 to 36-8 (1966). 
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§ 4679. Administration of transferred trust 

4679. (a) If the trust transferred to this state pursuant to this 

article is a trust as defined in Section 82, the trust shall be adminis­

tered in this state in accordance with this division. Notwithstanding 

Section 4602, any proceedings with respect to the trust transferred to 

this state shall be commenced in the superior court of the proper county 

as described in Section 4674. 

(b) If the trust transferred to this state pursuant to this chapter 

is not covered by subdivision (a), it shall be administered in the same 

manner as if the trust had been subject to supervision in this state 

from the time of its creation. 

Comment. Section 4679 continues the substance of former Section 
1139.18. See Section 82 ("trust" defined). 

Subdivision (b) requires that other types of trusts be administered 
in the same manner as California trusts of the same type. For example, 
a charitable trust, during the period when no private beneficiary or 
remainderman has or may claim an interest, would be subject to the 
supervision of the Attorney General under Article 7 (commencing with 
Section 12580) of Chapter 6 of Part 2 of Division 3 of Title 2 of the 
Government Code, and any controversy would be determined by a civil 
action. See Corp. Code § 9505 for the authority of the Attorney General 
to institute such actions. See,~, Brown v. Memorial Nat'l Home 
Found., 162 Cal. App.2d 513,329 P.Zd 118 (1958). 

Note. This section needs additional work. 

PART 5. REVISED UNIFORM PRINCIPAL AND INCOME ACT 

§ 4800. Short title 

4800. This part ~ay be cited as the Revised Uniform Principal and 

Income Act. 

Comment. Sections 4800-4817 continue former Civil Code Sections 
730-730.17 without substantive change. The source of each section in 
this part is indicated below. 

New Probate Code Section Former Civil Code Section 

4800 730 
4801 730a 
4802 730.01 
4803 730.02 
4804 730.03 
4805 730.04 
4806 730.05 
4807 730.06 
4808 730.07 
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New Probate Code Section Former Civil Code Sect ion 

4809 730.08 
4810 730.09 
4811 730.10 
4812 730.11 
4813 730.12 
4814 730.13 
4815 730.14, 730.16 
4816 730.15, 730.16 
4817 730.17 

§ 4801. Effect on personal income tax and bank and cOrporation tax 

4801. Nothing in this part affects the provisions of the Personal 

Income Tax Law and the Bank and Corporation Tax Law. 

§ 48 02 • Definitions 

4802. As used in this part: 

(a) "Income benef iciary" means the person to whom income is presently 

payable or for whom it is accumulated for distribution as income. 

(b) "Inventory value" means the cos t of prop erty purchased by the 

trustee and the market value of other property at the time it became 

subject to the trust, but in the case of a testamentary trust the trustee 

may use any value finally determined for the purposes of an estate or 

imeritance tax. 

(c) "Remainderman" means the person entitled to principal, including 

income which has been accumulated and added to principal. 

(d) "Trustee" means an original trustee and any successor or added 

trustee. 

§ 4803. Trust administration 

4803. (a) A trust shall be administered with due regard to the 

respective interests of income beneficiaries and remaindermen. A trust 

is so administered with respect to the allocation of receipts and expendi­

tures if a receipt is credited or an expenditure is charged to income or 

principal or partly to each in any of the following ways: 

(1) In accordance with the terms of the trust instrument, notwith­

standing contrary provisions of this part. 

(2) In the absence of any contrary terms of the trust instrument, 

in accordance with the provisions of this part. 
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(3) If neither paragraph (1) nor (2) is applicable, in accordance 

with What is reasonable and equitable in view of the interests of those 

entitled to income as well as of those entitled to principal, and in 

view of the manner in which persons of ordinary prudence, discretion, 

and judgment would act in the management of their own affairs. 

(b) If the trust instrument gives the trustee discretion in crediting 

a receip t or charging an expenditure to income or principal or partly to 

each, no inference of imprudence or partiality arises from the fact that 

the trustee has made an allocation contrary to a provision of this part. 

§ 4804. Principal and income 

4804. (a) Income is the return in money or property derived from 

the use of prinCipal, including return received as any of the following: 

(1) Rent of real or personal property, including sums received for 

cancellation or renewal of a lease. 

(2) Interest on money lent, including sums received as consideration 

for the privilege of repayment of principal except as provided in Section 

4808 on bond premium and bond discount. 

(3) Income earned during administration of a decedent's estate as 

provided in Sect ion 4806. 

(4) Corporate distributions as provided in Section 4807. 

(5) Accrued increment on bonds or other obligations issued at dis­

count as provided in Section 4808. 

(6) Receipts from business and farming operations as provided in 

Section 4809. 

(7) Receipts from disposition of natural resources as provided in 

Sections 4810 and 4811. 

(8) Receipts from other prinCipal subject to depletion as provided 

in Section 4812. 

(9) Receipts from disposition of underproductive property as provided 

in Section 4813. 

(b) Principal is the property which has been set aside by the owner 

or the person legally empowered so that it is held in trust eventually 

to be delivered to a remainderman While the return or use of the principal 

is in the meantime taken or received by or held for accumulation for an 

income beneficiary. Principal includes the following: 
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(1) Consideration received by the trustee on the sale or other 

transfer of principal or on repayment of a loan or as a refund or replace­

ment or change in the form of principal. 

(2) Proceeds of property taken on eminent domain proceedings. 

(3) Proceeds of insurance upon property forming part of the principal 

except proceeds of insurance upon a separate interest of an income 

b enef iciary. 

(4) Stock dividends, receipts on liquidation of a corporation, and 

other corporate distributions as provided in Section 4807. 

(5) Receipts from the disposition of corporate securites as provided 

in Section 4808. 

(6) Royalties and other receipts from disposition of natural resources 

as provided in Sections 4810 and 4811. 

(7) Receipts from other principal subject to depletion as provided 

in Section 4812. 

(8) Any profit resulting from any change in the form of principsl 

except as provided in Section 4813 on underproductive property. 

(9) Receipts from disposition of underproductive property as provided 

in Section 4813. 

(10) Any allowances for depreciation established under Section 4809 

and paragraph (2) of subdivision (a) of Section 4814. 

(c) After determining income and principal in accordance with the 

terms of the trus t instrument or of this part, the trus tee shall charge 

to income or principal expenses and other charges as provided in Section 

4814. 

§ 4805. Time during which income beneficiary entitled to income 

4805. (a) An income beneficiary is entitled to income from the 

date specified in the trust instrument or, if none is specified, from 

the date an asset becomes subject to the trust. In the case of sn asset 

becoming subject to a trust by reason of a will, it becomes subject to 

the trust as of the date of the death of the testator even though there 

is an intervening period of administration of the testator's estate. 

(b) Upon sn asset becoming subject to a trust by reason of a will. 

(t) Receipts due but not paid at the date of death of the testator 

are principal. 
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(2) Receipts in the for~ of periodic payments not due at the date 

of the death of the testator (other than rents, annuities, interest on 

bank savings accounts, interest on savings and loan association accounts, 

and corporate distributions to stockholders) shall be treated as accruing 

from day to day. That portion of the receipt accruing before the date 

of death is principal and the balance is income. 

(c) In all other cases, any receipt from an income-producing asset 

is income even though the receipt was earned or accrued in whole or in 

part before the date when the asset became subject to the trust. 

(d) If an income beneficiary's right to income ceases by death or 

in any other manner, all payments actually paid to the income beneficiary 

or in the hands of the trustee for payment to the income beneficiary 

before such termination belong to the income beneficiary or to his or 

her personal representative. All income actually received by the trustee 

after such termination shall be paid to the person next entitled to 

income by the terms of the trust. This subdivision does not apply to 

income received by a trustee under subdivision (c) of Section 4806. 

(e) Corporate distributions to stockholders shall be treated as due 

on the day fixed by the corporation for determination of stockholders of 

record entitled to distribution or, if no date is fixed, on the date of 

declaration of the distribution by the corporation. 

§ 4806. Income from a decedent's estate 

4806. (a) Unless the will otherwise provides, income from the 

assets of a decedent's estate after the death of the testator and before 

distribution, including income from property used to discharge liabilities, 

shall be distributed in the manner set forth in Chapter 11 (commencing 

with Section 600) of Division 3. 

(b) Income received by a trustee under subdivision (a) shall be 

treated as income of the trust. 

(c) When an income beneficiary's right to income, including interest 

payable under Section 663 ceases by death or in any other manner, during 

the period of probate administration, income attributable to the period 

prior to the termination of such right, when subsequently received by 

the trustee, shall be equitably prorated between the beneficiary or his 

or her personal representative and the person next entitled to income by 

the terms of the trust instrument. 
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§ 4807. Corporate distributions 

4807. (a) Corporate distributions of shares of the distributing 

corporation, including distributions in the form of a stock split or 

stock dividend, are principal. A right to subscribe to shares or other 

securities issued by the distributing corporation accruing to stockholders 

on account of their stock ownership and the proceeds of any sale of the 

right are principal. 

(b) Except to the extent that the corporation indicates that some 

part of a corporate distribution is a settlement of preferred or guaranteed 

dividends accrued since the trustee became a stockholder or is in lieu 

of an ordinary cash dividend, a corporate distribution is principal if 

the distribution is pursuant to any of the following: 

(1) A call of shares. 

(2) A merger, consolidation, reorganization, or other plan by which 

assets of the corporation are acquired by another corporation. 

(3) A total or partial liquidation of the corporation, including 

any distribution which the corporation indicates is a distribution in 

total or partial liquidation or any distribution of assets, other than 

cash, pursuant to a court decree or final administrative order by a 

government agency ordering distribution of the particular assets. 

(c) Distributions made from ordinary income by a regulated investment 

company or by a trust qualifying and electing to be taxed under federal 

law as a real estate investment trust are income. All other distributions 

made by the company or trust, including distributions from capital 

gains, depreciation, or depletion, whether in the form of cash or an 

option to take new stock or cash or an option to purchase additional 

shares, are principal. 

(d) Except as provided in subdivisions (a), (b), and (c), all 

corporate distributions are income, including cash dividends, distributions 

of or rights to subscribe to shares or securities or obligations of 

corporations other than the distributing corporation, and the proceeds 

of the rights or property distributions. Except as provided in subdivi­

sions (b) and (c), if the distributing corporation gives a stockholder 

an option to receive a distribution either in cash or in its own shares, 

the distribution chosen is income. 

(e) The trustee may rely upon any statement of the distributing 

corporation as to any fact relevant under any provision of this part 
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concerning the source or character of dividends or distributions of 

corporate assets. 

§ 4808. Bonds and other obligations for payment of money 

4808. (a) Bonds or other obligations for the payment of money are 

principal at their inventory value, except as provided in subdivision 

(b) for discount bonds. No provision shall be made for amortization of 

bond premiums or for accumulation for discount. The proceeds of sale, 

redemption, or other disposition of the bonds or obligations are principal. 

(b) The increment in value of a bond or other obligation for the 

payment of money payable at a future time in accordance with a fixed 

schedule of appreciation in excess of the price at .mich it was issued 

is distributable as income. The increment in value is distributable to 

the beneficiary .mo was the income beneficiary at the time of increment 

from the first principal cash available or, if none is available, when 

realized by sale, redemption, or other disposition. Whenever unrealized 

increment is distributed as income but out of principal, the principal 

shall be reimbursed for the increment .men realized. 

§ 4809. Profit and loss of business; farming 

4809. (a) If a trustee uses any part of the principal in the 

continuance of a business of which the trustor was a sole proprietor or 

a partner, the net profits of the business, computed in accordance with 

generally accepted accounting principles for a comparable business and 

subject to the provisions of subdivision (c), are income. If a loss 

results in any fiscal or calendar year, the loss falls on principal and 

shall not be carried into any other fiscal or calendar year for purposes 

of calculating net income. 

(b) Generally accep ted account ing princip les shall be used to 

determine income from an agricultural or farming operation, including 

the raising of animals or the operation of a nursery, subject to the 

provisions of subdivision (c). 

(c) Subdivisions (a) and (b) are subject to the provisions of 

Section 4815 and for this purpose any property of such business or 

agricul tural or farming operation shall be deemed to be "property held 

in such trust" within the meaning of Section 4815. 
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§ 4810. Royalties 

4810. (a) If any part of the principal consists of a right to 

receive royalties, overriding or limited royalties, working interests, 

production payments, net profit interests, or other interests in minerals 

or other natural resources in, on, or under land, the receipts from 

taking the natural resources from the land shall be allocated as follows: 

(1) If received as rent on a lease or extension payments on a 

lease, the receipts are income. 

(2) If received from a production payment, the receipts are income 

to the extent of any factor for interest or its equivalent provided in 

the governing instrument. There shall be allocated to principal the 

fraction of the balance of the receipts Which the unrecovered cost of 

the production payment bears to the balance owed on the production 

payment, exclusive of any factor for interest or its equivalent. The 

receipts not allocated to principal are income. 

(3) If received as a royalty, overriding or limited royalty, or 

bonus, or from a working, net profit, or any other interest in minerals 

or other natural resources, receipts not provided for in paragraphs (1) 

and (2) shall be apportioned on a yearly basis in accordance with this 

paragraph Whether or not any natural resource was being taken from the 

land at the time the trust was established. The receipts shall be 

allocated entirely to income or apportioned between income and principal 

as the trustee in its absolute discretion may determine, but in no event 

shall more than 27-1/2 percent of the gross receipts (but not to exceed 

50 percent of the net receipts remaining after payment of expenses, 

direct and indirect, computed without allowance for depletion) be added 

to principal as an allowance for depletion. 

(b) This section does not apply to timber, water, soil, sod, dirt, 

turf, or mosses. 

§ 4811. Timber 

4811. If any part of the principal consists of land from Which 

merchantable timber may be removed, the receipts from taking the timber 

from the land shall be allocated entirely to income or apportioned 

between income and principal as the trustee in its absolute discretion 

may determine, but in no event shall the amount allocated to principal 

exceed a reasonable allowance for depletion. 
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§ 4812. Property subject to dep 1etion 

4812. If the principal consists of property subject to depletion 

(other than property subject to Section 4810 or 4811), including, when 

subject to depletion or amortization, leaseholds, patents, copyrights, 

royalty rights, and rights to receive payments on a contract for deferred 

compensation, receip ts from the property shall be allocated entirely to 

income, or apportioned between income and principal as the trustee in 

its absolute discretion may determine, but in no event shall the amount 

allocated to principal exceed a reasonable allowance for depletion or 

amortization. 

§ 4813. Delayed income 

4813. (a) Except as otherwise provided in this section, a portion 

of the net proceeds of sale of any psrt of principal which has not 

produced an average net income of at least 1 percent per year of its 

inventory value for more than a year (including as income the value of 

any beneficial use of the property by the income beneficiary) shall be 

treated as delayed income to which the income beneficiary is entitled as 

provided in this section. The net proceeds of sale are the gross proceeds 

received, including the value of any property received in substitution 

for the property disposed of, less the expenses, including capital gains 

tax, if any, incurred in disposition and less any carrying charges paid 

while the property was underproductive. 

(b) The sum allocated as delayed income is the difference between 

the net proceeds and the amount which, had it been invested at simple 

interest at 5 percent per year while the property was underproductive, 

would have produced the net proceeds. This sum, plus any carrying 

charges and expenses previously charged against income while the property 

was underproductive, less any income received by the income beneficiary 

from the property and less the value of any beneficial nse of the property 

by the income beneficiary, is income, and the balance is prinCipal. 

(c) If principal subject to this section is disposed of by conversion 

into property which cannot be apportioned easily, including land or 

mortgages (for example, realty acquired by or in lieu of foreclosure), 

the income beneficiary is entitled to the net income from any property 

or obligation into which the original principal is converted while the 
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substituted property or obligation is held. If within five years after 

the conversion the substituted property has not been further converted 

into easily apportionable property, no allocation as provided in this 

section shall be made. 

§ 4814. Charges 

4814. (a) The following charges shall be made against income: 

(1) Ordinary expenses incurred in connection with the administration, 

management, or preservation of the trust property, including regularly 

recurring taxes assessed against any portion of the principal, water 

rates, premiums on insurance taken upon the interests of the income 

beneficiary, remainderman, or trustee, interest paid by the trustee, and 

ordinary rep airs. 

(2) The trustee in its absolute discretion may make a reasonable 

allowance for depreciation on property subject to depreciation under 

generally accepted accounting principles, but no allowance shall be made 

for depreciation of that portion of any real property used by a beneficiary 

as a res idence. 

(3) One-half of court costs, attorney's fees, and other fees on 

periodic judicial accounting, unless the court directs otherwise. 

(4) Court costs, attorney's fees, and other fees on other account­

ings or judicial proceedings if the matter primarily concerns the income 

interest, unless the court directs otherwise. 

(5) One-hslf of the trustee's regular compensation, whether based 

on a percentage of principal or income, unless the court directs other­

wise. 

(6) All expenses reasonably incurred for current management of 

principal and application of income. 

(7) Any tax levied upon receipts defined as income under this part 

or the trust instrument and payable by the trustee. 

(b) If charges against income are of unusual amount, the trustee 

may by means of reserves or other reasonable means charge them over a 

reasonable period of time and withhold from distribution sufficient sums 

to regulsrize distributions. 

(c) The following charges shall be made against principal: 

(1) Trustee's compensation not chargeable to income under paragraphs 

(4) and (5) of subdivision (a), special compensation of trustees, expenses 
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reasonably incurred in connection with principal, court costs and attorney's 

fees primarily concerning matters of principal, and trustee's compensation 

computed on principal as an acceptance, distribution, or termination 

fee. 

(2) Charges not provided for in subdivision (a), including the cost 

of investing and reinvesting principal, the payments on principal of an 

indebtedness (including a mortgage amortized by periodic payments of 

principal), expenses for preparation of property for rental or sale, 

and, unless the court directs otherwise, expenses incurred in maintaining 

or defending any action to construe the trust or protect it or the prop­

erty or assure the title of any trust property. 

(3) Extraordinary repairs or expenses incurred in making a capital 

improvement to principal, including special assessments, but a trustee 

may establish an allowance for depreciation out of income to the extent 

permitted by paragraph (2) of subdivision (a) and by Section 4809. 

(4) Any tax levied upon profit, gain, or other receipts allocated 

to principal notwithstanding denomination of the tax as an income tax by 

the taxing authority. 

(5) If an estate or inheritance tax is levied in respect of a trust 

in which both an income beneficiary and a remainderman have an interest, 

any amount apportioned to the trust, including penalties, even though 

the income beneficiary also has rights in the principal. 

(d) Regularly recurring charges payable from income shall be appor­

tioned to the same extent and in the same manner that income is apportioned 

under Section 4805. 

Note. In subdivision (c) (2), the last "or" appears where "to" 

appears in Section 730.13 to correct a typographical error. 

§ 4815. Reserve or allowance for depreciation or depletion 

4815. (a) The trustee of any trust created by any will or other 

instrument is not required to set aside a reserve or allowance from 

trust income for depreciation or depletion of, or to amortize, any 

property held in such trust unless the instrument expressly requires 

such a reserve or allowance. Nothing in this part prevents a trustee in 

its absolute discretion from establishing such reserve or allowance, or 

from continuing any previous practice of maintaining such reserve or 
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allowance, but the provisions of paragraph (2) of subdivision (a) of 

Section 4814 as to property used as a residence by a beneficiary and the 

provisions of Sections 4810, 4811, and 4812 and paragraph (2) of subdivi­

sion (a) of Section 4814 as to the amount of such allowance or reserve, 

if established, apply on and after July 1, 1968. 

(b) This section appliea to any trust created by a will or instrument 

executed before, on, or after July 1, 1968. 

§ 4816. Application of part 

4816. Except as specifically provided in the trust instrument or 

the will or in this part, this part applies to any receipt or expense 

received or incurred on or after July 1, 1968, by any trust whether 

eatablished before, on, or after such date and whether the asset involved 

was acquired by the trustee before or after such date. 

§ 4817. Severability 

4817. If any provision of this part or the application thereof to 

any person or circumstance is held invalid, the invalidity does not 

affect other provisions of applications of this part which can be given 

effect without the invalid provision or application, and to this end the 

prOVisions of this part are severable. 

100/892 

PART 6. UNIFORM MANAGEMENT OF INSTITUTIONAL FUNDS ACT 

§ 4850. Short title 

4850. This part may be cited as the Uniform Management of 

Institutional Funds Act. 

Comment. Sections 4850-4860 continue former Civil Code Sections 
2290.1-2290.12 without substantive change. The source of each section 
in this part is indicated below. 

New Probate Code Section 

4850 
4851 
4852 
4853 
4854 
4855 
4856 
4857 
4858 
4859 
4860 
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2290.12 
2290.1 
2290.2 
2290.3 
2290.4 
2290.5 
2290.6 
2290.7 
2290.8 
2290.9 
2290.11 



968/997 

§ 4851. Definitions 

4851. As used in this part: 

(a) "Institution" means a private incorporated or unincorporated 

organization organized and operated exclusively for educational purposes 

and accredited by the Association of Western Colleges and Universities 

to the extent that it holds funds exclusively for any of such purposes. 

(b) "Institutional fund" means a fund held by an institution for its 

exclusive use, benefit, or purposes, but does not include (1) a fund 

held for an institution by a trustee that is not an institution or (2) 

a fund in which a beneficiary that is not an institution has an interest, 

other than possible rights that could arise upon violation or failure of 

the purposes of the fund. 

(c) "Endowment fund" means an institutional fund, or any part 

thereof, not wholly expendable by the institution on a current basis 

under the terms of the applicable gift instrument. 

(d) "Governing board" means the body responsible for the management 

of an institution or of an institutional fund. 

(e) ''Historic dollar value" means the aggregate fair value in 

dollars of (1) an endowment fund at the time it became an endowment 

fund, (2) each subsequent donation to the fund at the time it is made, 

and (3) each accumulation made pursuant to a direction in the applicable 

gift instrument at the time the accumulation is added to the fund. 

(f) "Gift instrument" means a will, deed, grant, conveyance, agree­

ment, memorandum, writing, or other governing document (including the 

terms of any institutional solicitations from which an institutional 

fund resulted) under which property is transferred to or held by an 

institution as an institutional fund. 

405/376 

§ 4852. Expenditure of asset net appreciation for current use 

4852. The governing board may appropriate for expenditure for the 

uses and purposes for which an endowment fund is established so much of 

the net appreciation, realized in the fair value of the assets of an 

endowment fund over the historic dollar value of the fund as is prudent 

under the standard established by Section 4856. Appropriations shall be 

based upon an average fair value covering a period of up to the five 
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preceding fiscal years of the institution and shall be set at any 

reasonable date prior to each fiscal year. This section does not limit 

the authority of the governing board to expend funds as permitted under 

other law, the terms of the applicable gift instrument, or the charter 

of the institution. 

405/377 

§ 4853. Construction of gift instruments 

4853. (a) Section 4852 does not apply if the applicable gift 

instrument indicates the donor's intention that net appreciation shall 

not be expended. 

(b) With respect to gift instruments in effect prior to January 1, 

1974, a restriction upon the expenditure of net appreciation need not be 

implied solely from a designation of a gift as an endowment, or from a 

direction or authorization in the applicable gift instrument to use only 

"income," "dividends .. n or "rents, issues or profits .. " or "to preserve 

the principal intact," or a direction which contains other words of 

similar import. 

(c) With respect to gift instruments executed or becoming effective 

on or after a restriction upon the expenditure of net appreciation may 

not be implied from a designation of a gift as an endowment or from a 

direction or authorization in the applicable gift instrument to use only 

flincome," "interest,19 "dividends .. tI or "rents .. issues or profits," or lito 

preserve the principal intact," or a direction which contains other 

words of similar import. 

405/378 

§ 4854. Authority of board to invest and reinvest 

4854. In addition to an investment otherwise authorized by law or 

by the applicable gift instrument, the governing board, subject to any 

specific limitations set forth in the applicable gift instrument, may do 

any or all of the following: 

(a) Invest and reinvest an institutional fund in any real or 

personal property deemed advisable by the governing board, whether or 

not it produces a current return, incuding mortgages, stocks, bonds, 

debentures, and other securities of profit or nonprofit corporations, 

shares in or obligations of associations, or partnerships, and obliga­

tions of any government or subdivision or instrumentality thereof. 
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(b) Retain property contributed by a donor to an institutional fund 

for as long as the governing board deems advisable. 

(c) Include all or any part of an institutional fund in any pooled 

or common fund maintained by the institution. 

(d) Invest all or any part of an institutional fund in any other 

pooled or common fund available for investment, including shares or 

interests in regulated investment companies, mutual funds, common trust 

funds, investment partnerships, real estate investment trusts, or 

similar organizations in Which funds are commingled and investment 

determinations are made by persons other than the governing board. 

968/995 

§ 4855. Delegation of authority 

4855. Except as otherwise provided by the applicable gift instru­

ment or by applicable law relating to governmental institutions or 

funds, the governing board may (1) delegate to its committees, officers, 

or employees of the institution or the fund, or agents, including 

investment counsel, the authority to act in place of the board in 

investment and reinvestment of institutional funds, (2) contract with 

independent investment advisors, investment counselor managers, banks, 

or trust companies, so to act, and (3) authorize the payment of compen­

sation for investment advisory or management services. 

992/946 

§ 4856. Standard of care 

4856. In investing, reinvesting, purchasing, acquiring, exchanging, 

selling, and managing property, appropriating appreciation, and delega­

ting investment management for the benefit of an institution, the members 

of the governing board shall exercise the judgment, care, and prudence, 

under the circumstances then prevailing, Which persons of discretion and 

intelligence exercise in the management of their affairs. In exercising 

judgment under this section, the members of the governing board shall 

consider the long and short term needs of the institution in carrying 

out its purposes, its present and anticipated financial requirements, 

expected total return on its investments, general economic conditions, 

the appropriateness of a reasonable proportion of higher risk investment 

with respect to institutional funds as a Whole, income, growth, and long 

term net appreCiation, as well as the probable safety of funds. 
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992/947 

§ 4857. Release of restriction in gift instruments 

4857. (a) With the written consent of the donor, the governing 

board may release, in whole or in part, a restriction imposed by the 

applicable gift instrument on the use or investment of an institutional 

fund. 

(b) If written consent of the donor cannot be obtained by reason of 

the donor's death, disability, unavailability, or impossibility of 

identification, the governing board may apply in the name of the insti­

tution to the superior court of the county in which the principal activi­

ties of the institution are conducted, or other court of competent 

jurisdiction, for release of a restriction imposed by the applicable 

gift instrument on the use or investment of an institutional fund. No 

court has jurisdiction to modify any use of an institutional fund under 

this part unless the Attorney General is a party to the proceedings. If 

the court finds that the restriction is obsolete or impracticable, it 

may by order release the restriction in whole or in part. A release 

under this subdivision may not change an endowment fund to a fund that 

is not an endowment fund. 

(c) A release under this section may not allow a fund to be used 

for purposes other than the educational, religious, charitable, or other 

eleemosynary purposes of the institution affected. 

(d) This section does not limit the application of the doctrine of 

cy pres. 

992/948 

§ 4858. Severability 

4858. If any provision of this part or the application thereof to 

any person or circumstances is held invalid, the invalidity does not 

affect other provisions or applications of this part which can be given 

effect without the invalid provision or application, and to this end the 

provisions of this part are severable. 

992/949 

§ 4859. Application and construction 

4859. This part shall be so applied and construed as to effectuate 

its general purpose to make uniform the law with respect to the subject 

of this part among those states which enact it. 
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992/950 

§ 4860. Status of governing boards 

4860. Nothing in this part alters the status of governing boards 

under other laws of this state. 
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Memo 83-17 Study L-640 

EXHIBIT 2 

STAFF DRAFT 

COMMENTS SHOWING DISPOSITION OF EXISTING TRUST PROVISIONS 

Note. The following bodies of law relating to trusts would be 

repealed and superseded by the draft statute set out in Exhibit 1: 

Civil Code §§ 730-730.17 

Civil Code §§ 852-871 

Civil Code §§ 2215-2290.12 

Probate Code §§ 1120-1139.19 

Probate Code §§ 1215-1215.4 

045/057 

Civil Code §§ 730-730.17 (repealed). Revised Uniform Principal and 
Income Act 

SEC. Chapter 2.5 (commencing with Section 730) of Title 2 of 

Part 1 of Division 2 of the Civil Code is repealed. 

Comment. The Revised Uniform Principal and Income Act, Civil Code 
Sections 730-730.17, is continued without substantive change in Probate 
Code Sections 4800-4817. For a disposition table, see the Comment to 
Probate Code Section 4800. 

045/085 

Civil Code §§ 852-871 (repealed). Uses and trusts 

SEC. Title 4 (commencing with Section 852) of Part 2 of 

Division 2 of the Civil Code is repealed. 

TITLE 4. USES AND TRUSTS 

§ 852 (repealed). Requirements of trusts relating to real estate 

Comment. Former Section 852 is continued in Code of Civil Procedure 
Section 1973. 

§ 853 (repealed). Resulting trusts 

Comment. Former Section 853 is not continued because it is an 
incomplete and inadequate statement of the common law purchase money 
resulting trust. Repeal of Section 853 is not intended to disturb 
California case law concerning resulting trusts. 
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§ 856 (repealed). Bona fide purchaser or encumbrancer as to implied or 
resul ting trus t 

Comment. Former Section 856 is not continued. See Prob. Code 
§ 4050 (protection of third person dealing with trustee). 

§ 858 (repealed). Power of sale under assigned instrument 

Comment. The substance of former Section 858 is continued in 
Section 2932.5. 

§ 859 (repealed). Trust to receive rents and profits 

Comment. Former Section 859 is superseded by Probate Code Sections 
4210 (spendthrift trusts) and 4211 (surplus income subject to creditor's 
claims) • 

§ 860 (repealed). Execution of joint powers 

Comment. The substance of the first part of former Section 860 is 
continued in Probate Code Section 4560 (actions by cotrustees). The 
second part is superseded by Probate Code Section 4561 (inability of 
cotrustee to act). See also Civil Code § 1385.4 (joint exercise of 
powers of appointment). 

§ 863 (repealed). Title vested in trustee; enforcement rights of 
beneficiaries 

Comment. The first sentence of former Section 863 pertaining to 
the title vested in the trustee is not continued because it is unnecessary. 
For provisions governing trusts, see Prob. Code § 4000 ~ seq. The 
second sentence of former Section 863 is also not continued. See Prob. 
Code § 4620 (petition concerning internal affairs of trust). 

§ 864 (repealed). Transfer or devise of property subject to trust 

Comment. Former Section 864 is not continued because it is unneces­
sary. 

§ 865 (repealed). Title of grantee or devisee of property subject to 
trust 

Comment. Former Section 865 is not continued because it is unneces­
sary. See generally Prob. Code § 4000 et ~ (trusts). 

§ 866 (repealed). Estates remaining in trustor 

Comment. Former Section 866 is not continued because it is unneces-
sary. 
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§ 867 (repealed). Restraint of disposal of beneficial interest 

Comment. Former Section 867 is superseded by Probate Code Section 
4210 (spendthrift trusts). 

§ 869 (repealed). Effect on bona fide purchaser of omission of trust 
from grant 

Comment. The substance of former Section 869 is continued in 
Probate Code Section 4053. 

§ 869a (repealed). Effect of transactions where beneficiary undisclosed 

Comment. The substance of the first and second paragraphs of 
former Section 869a is continued in Probate Code Section 4054. See the 
Comment to Prob. Code § 4054. See also Prob. Code § 10 (singular includes 
plural). The last paragraph of former Section 869a is not continued 
because it is no longer needed. 

§ 870 (repealed). Acts in contravention of trust 

Comment. Former Section 870 is superseded by Probate Code Sections 
4400-4450 (powers of trustees). 

§ 871 (repealed). Termination of trust estate 

Comment. Former Section 871 is not continued. See the Comment to 
former Section 863. 

045/096 

Civil Code §§ 2215-2290.12 (repealed). Trusts 

SEC. Title 8 (commencing with Section 2215) of Part 4 of 

Division 3 of the Civil Code is repealed. 

TITLE 8. TRUST 

CHAPTER 1. TRUSTS IN GENERAl 

Article 1. Nature and Creation of a Trust 

§ 2215 (repealed). Classification of trusts 

Comment. Former Section 2215 is not continued because it served no 
useful purpose and was inconsistent with the classifications usually 
used by the courts. See 7 B. Witkin, Summary of California Law Trusts 
§ 2, at 5367-68 (8th ed' 1974). See also Prob. Code § 82 ("trust" 
defined) • 

Note. Probate Code § 82 would be enacted by AB 25 (1983). 
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§ 2216 (repealed). Voluntary trust defined 

Comment. Former Section 2216 is not continued. See the Comment to 
former Section 2215. See also Prob. Code § 82 ("trust" defined). 

Note. Probate Code § 82 would be enacted by AB 25 (1983). 

§ 2217 (repealed). Involuntary trust defined 

Comment. Former 
former Section 2215. 
relating to resulting 

Section 2217 is not continued. See the Comment to 
Repeal of Section 2217 has no effect on the law 
or constructive trusts. 

§ 2218 (repealed). Trustor, trustee, beneficiary 

Comment. Former Section 2218 is not continued. See Prob. Code 
§ § 24 ("beneficiary" defined), 84 ("trustee" defined). 

Note. Probate Code §§ 24 and 84 would be enacted by AB 25 (1983). 

§ 2219 (repealed). Trustee defined 

Comment. Former Section 2219 is not continued. See Prob. Code 
§ 84 ("trustee" defined). 

§ 2220 (repealed). Trust purposes 

Comment. The substance of former Section 2220 is continued in 
Probate Code Section 4200 (trust purposes). 

§ 2221 (repealed). Creation of voluntary trust as to trustor and 
beneficiary 

Comment. The substance of former Section 2221 is continued in 
Probate Code Section 4220. 

§ 2222 (repealed). Creation of voluntary trust as to trustee 

Comment. The substance of former Section 2222 is continued in 
Proba te Code Sect ion 4221. 

§ 2223 (repealed). Involuntary trustee and wrongful detainer 

Comment. Former Section 2223 is not continued. See the Comments 
to former Sections 2215 and 2217. 

§ 2224 (repealed). Involuntary trustee and fraud 

Comment. Former Section 2224 is not continued. See the Comments 
to former Sections 2215 and 2217. 
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Article 2. Obligations of Trustees 

§ 2228 (repealed). Good faith 

Comment. The substance of former Section 2228 is continued in 
Probate Code Section 4301. 

§ 2229 (repealed). Use of property 

Comment. Former Section 2229 is superseded by Probate Code Section 
4303. 

§ 2230 (repealed). Prohibited transactions 

Comment. Former Section 2230 is superseded by Probate Code Section 
4303. 

§ 2231 (repealed). Influence to obtain advantage from beneficiary 

Comment. Former Section 2231 is superseded by Probate Code Section 
4301. 

§ 2232 (repealed). Undertaking trust adverse to interest of beneficiary 

Comment. The substance of former Section 2232 is continued in 
Probate Code Section 4306(a). 

§ 2233 (repealed). Trustee's adverse interest 

Comment. The substance of former Section 2233 is continued in 
Probate Code Section 4304. See also Prob. Code § 4584 (grounds for 
removal of trustee). 

§ 2234 (repealed). Violations as fraud against beneficiary 

Comment. The substance of former Section 2234 is continued in 
Probate Code Section 4325. 

§ 2235 (repealed). Transactions between trustee and beneficiary 

Comment. The substance of former Section 2235 is continued in 
Probate Code Section 4526. 

§ 2236 (repealed). Mingling trust property 

Comment. The substance of former Section 2236 is continued in 
Probate Code Section 4527. 

§ 2237 (repealed). Measure of liability for breach of trust 

Comment. The substance of former Section 2237 is continued in 
Proba te Code Sect ion 4528. 
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§ 2238 (repealed). Measure of liability for good faith breach [AB 261] 

Comment. Former Section 2238 is continued in Probate Code Section 
4529. 

§ 2239 (repealed). Liability of cotrustees 

Comment. The substance of former Section 2239 is continued in 
Probate Code Section 4530. 

§ 2240 (repealed). Deposit of securities in securities depository 

Comment. The substance of former Section 2240 is continued in 
Probate Code Sections 4400 (powers subject to limitations in trust), 
4439.5 (power to deposit securities in depository), and 4560 (actions of 
cotrus tees) • 

Article 3. Obligations of Third Persons 

§ 2243 (repealed). Third persons as involuntary trustees 

Comment. Former Section 2243 is superseded by Probate Code Section 
4050. 

§ 2244 (repealed). Obl1ga tions of third persons 

Comment. Former Section 2244 is superseded by Probate Code Section 
4051. 

CHAPTER 2. TRUSTS FOR THE BENEFIT OF THIRD PERSONS 

Article 1. Nature and Creation of the Trust 

§ 2250 (repealed). Trustees defined 

Comment. Former Section 2250 is superseded by Probate Code Section 
82 ("trust" defined). The provision vesting title in the trustee is not 
continued. See the Comment to former Section 863. 

§ 2251 (repealed). Creation of trust by mutual consent 

Comment. Former Section 2251 is not continued since it was in 
conflict with former Sections 2221 and 2222. See Prob. Code §§ 4220, 
4221 (successor provisions to former Civil Code §§ 2221, 2222). 

§ 2252 (repealed). Trustor when trustee appointed by court or officer 

Comment. Former Section 2252 is not continued. 

§ 2253 (repealed). Declaration of trust 

Comment. The substance of former Section 2253 is continued in 
Probate Code Section 4202. 
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§ 2254 (repealed). Matters included in declaration of trust 

Comment. The substance of former Section 2254 is continued in 
Probate Code Section 4203. See also Prob. Code § 82 ("trust" defined). 

Article 2. Obligations of Trustees 

§ 2258 (repealed). Obedience to declaration of trust [AB 261] 

Comment. The substance of former Section 2258 is continued in 
Probate Code Section 4305. 

§ 2259 (repealed). Trustee's degree of care and diligence 

Comment. The substance of former Section 2259 is continued in 
Probate Code Section 4322. 

§ 2260 (repealed). Trustee's care and diligence as to appointment 
of succes sor 

Comment. The substance of former Section 2260 is continued in 
Probate Code Section 4570. 

§ 2261 (repealed). Investments [See AB 630] 

Comment. The substance of the first sentence of subdivision (1) of 
former Section 2261 is continued in Probate Code Section 4320 (trustee's 
standard of care in administering trust). See also Section 4420 (powers 
of prudent person). The substance of the second sentence of subdivision 
(1) is continued in Probate Code Sections 4400 (exercise of powers 
subject to limitations in trust), 4420 (general powers of prudent person), 
4425 (power to invest), and 4427 (power to acquire property). See also 
Prob. Code § 62 ("property" defined). 

The substance of the first sentence of subdivision (2) is continued 
in Probate Code Sections 4320 (trustee's standard of care in adminis­
tering trust), 4400 (exercise of powers subject to limitations in 
trust), 4420 (general powers of prudent person), 4421 (power to retain 
property). See also Prob. Code § 62 ("property" defined). The substance 
of the second sentence of subdivision (2) is continued in Probate Code 
Section 4421. 

Subdivision (3) is superseded by Probate Code Sections 4400 (exercise 
of powers subject to limitations in trust) and 4426 (power to make 
deposits). See also Prob. Code § 4401 (power of court to relieve trustee 
from restrictions). 

The substance of former subdivision (4) is continued in Probate 
Code Section 4401. 

The substance of the first sentence of subdivision (5) is continued 
in Probate Code Section 4151 (transitional provision). The substance of 
the second sentence is continued in Section 4152 (trust provisions 
concerning legal investments). 

Subdivision (6) is superseded by Probate Code Section 62 ("property" 
defined to include real and personal property or any interest therein 
and to mean anything that may be the subject of ownership). 
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§ 2262 (repealed). Trustee's liability for interest for failure to invest 

Comment. The substance of former Section 2262 is continued in 
Probate Code Section 4531. 

§ 2263 (repealed). Trustee's claims against trust fund 

Comment. Former Section 2263 is not continued. See generally 
Prob. Code §§ 4300-4306 (general duties of trustees). 

§ 2264 (repealed). Transfer in trust of pecuniary amount by transfer 
of property other than money 

Comment. Former Section 2264 is not continued. The subject 
matter of former Section 2264 was superseded by former Probate Code 
Section 1138.14 which is continued in Probate Code Section 4003. 

Article 3. Powers of Trustees 

§ 2267 (repealed). Trustee as general agent 

Comment. Former Section 2267 is not continued. See Probate Code 
Sections 4400-4450 (trustees' powers). See also Prob. Code § 4522 
(claims based on contract made by trustee in fiduciary capacity). 

§ 2268 (repealed). Actions by cotrustees 

Comment. The substance of former Section 2268 is continued in 
Probate Code Section 4560. 

§ 2269 (repealed). Discretionary powers [AB 261] 

Comment. Subdivision (a) of former Section 2269 is continued in 
Probate Code Section 4350. Subdivision (b) is continued in Probate Code 
Section 4353. Subdivisions (c) and (d) are continued in Probate Code 
Sections 4351 and 4353. Subdivision (e) is continued in Probate Code 
Section 4352. 

§ 2270 (repealed). Proxies to vote shares in trust; shareholder's meetings 
and acts 

Comment. Former Section 2270 is superseded by Probate Code Section 
4435. 

§ 2271 (repealed). Distribution of income of private foundation or 
charitable trust 

Comment. The substance of former Section 2271 is continued in 
Probate Code Sections 4390-4392, 4394, and 4396. 

§ 2271.1 (repealed). Split-interest trust 

Comment. The substance of former Section 2271.1 is continued in 
Probate Code Sections 4390, 4392-4394, and 4396. 



§ 2271.2 (r~ealed). Jurisdiction under Sectiou 101(1)(3) of Tax Reform 
Act of 19 

Comment. Former Section 2271.2 is continued in Probate Code Section 
4395. 

§ 2272 (repealed). Leases of trust property 

Comment. Former Section 2272 is superseded by Probate Code Section 
4432 (trustee's power to lease). See also Prob. Code §§ 4420 (powers 
available without necessity of court approval), 4151 (application of law 
to existing trusts). 

Article 4. Rights of Trustees 

§ 2273 (repealed). Repayment of eJ<f'enses paid by trustee 

Comment. The substance of former Section 2273 is continued in 
Probate Code Section 4503. 

§ 2274 (repealed). Trustee's compensation 

Comment. The substance of the first and second sentences of former 
Section 2274 is continued in Probate Code Section 4500. The substance 
of the third sentence is continued in Probate Code Section 4501. The 
substance of the fourth sentence is continued in Probate Code Section 
4502. The last sentence is superseded by Probate Code Section 4620(b)(6). 

§ 2275 (repealed). Rights of involuntary trustee 

Comment. Former Section 2275 is not continued. The rights to com­
pensation and repayment of expenses provided in former Sections 2273 and 
2274, as continued in Probate Code Sections 4500-4503, apply only to 
trustees of express trusts. See Prob. Code § 82 ("trust" defined). 

Article 5. Termination of the Trust 

§ 2279 (repealed). Extinguishment of trust 

Comment. The substance of former Section 2279 is continued in 
Probate Code Section 4240 (termination of trust). 

§ 2279.1 (repealed). Uneconomically low principal 

Comment. The substance of former Section 2279.1 is continued in 
Probate Code Section 4242. 

§ 2280 (repealed). Revocable trusts 

Comment. The substance of the first sentence of former Section 
2280 is continued in Probate Code Sections 4201 (presumption of revoca­
bility) and 4241(a) (manner of revoking revocable trust). The substance 
of the second sentence is continued in Probate Code Section 4241(b). 
The last sentence is not continued because it is unnecessary. 

-9-



§ 2281 (repealed). Vacation of office of trustee 

Comment. The substance of the first and last paragraphs of former 
Section 2281 is continued in Probate Code Section 4580 (vacation of 
office of trustee). The substance of the second paragraph is continued 
in Probate Code Section 4052 (protection of third person dealing with 
former trustee). 

§ 2282 (repealed). Discharge of trustee lAB 2611 

Comment. The substance of former Section 2282 is continued in 
Probate Code Section 4583. 

§ 2283 (repealed). Removal of trustee by superior court 

Comment. The substance of the first part of the first sentence of 
former Section 2283 is continued in Probate Code Section 4584 (removal 
of trustee by court). See also Prob. Code § 4601 (jurisdiction in 
superior court). The remainder of the first sentence is superseded by 
Probate Code Section 4581(b) (court acceptance of resignation). The 
second sentence is not continued. 

Article 6. Succession or Appointment of New Trustees 

§ 2287 (repealed). Appointment of trustees by superior court 

Comment. The substance of former Section 2287 is continued in 
Probate Code Section 4571. 

§ 2288 (repealed). Survivorship among co trustees 

Comment. Former Section 2288 is superseded by Probate Code Section 
4561. 

§ 2289 (repealed). Appointment of trustees by superior court 

Comment. The first sentence of former Section 2289 is superseded 
by Probate Code Section 4571. The substance of the second sentence is 
continued in Probate Code Section 4571. 

CHAPTER 3. UNIFORM MANAGEMENT OF INSTIWTIONAL FUNDS ACT 

§§ 2290.1-2290.12 (repealed). Uniform Management of Institutional 
Funds Act 

Comment. The Uniform Management of Institutional Funds Act, 
former Civil Code Sections 2290.1-2290.12, is continued without 
substantive change in Probate Code Sections 4850-4860. For a dis­
position table, see the Comment to Probate Code Section 4850. 
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100/888 

Probate Code I§ 1120-1139.19 (repealed). Administration of trusts 

SEC. Chapter 19 (commencing with Section 1120) of Division 3 

of the Probate Code is rep ealed. 

CHAPTER 19. ADMINISTRATION OF TRUSTS 

Article 1. Testamentary Trusts 

§ 1120 (repealed). Continuing judicial supervision over trusts 

Comment. Former Section 1120 is not continued since trusts are no 
longer required or permitted to be subject to the continuing jurisdiction 
of the court. Trusts are now subject to the intermittent jurisdiction 
of the courts When invoked pursuant to Division 4.5 (commencing with 
Section 4000). See,~, Section 4620 (grounds for petition). The new 
law, however, contains provisions comparable to parts of former Section 
1120 and other sections in former Article 1. See Sections 4601 (juris­
diction in superior court), 4620(b)(2) (petition to settle accounts), 
4620(b)(3) (petition for instructions), 4420-4450 (trustees' powers), 
4624 (notice of hearing on petition), 4001 (clerk to set petition for 
hearing), 4070-4078 (notice), 4002 (appointment of guardian ad litem), 
4620(b)(11) (amending trust for charitable estate tax deduction). 

§ 1120.1 (repealed). Additions to trust subject to jurisdiction of court 

Comment. Former Section 1120.1 is superseded by Section 82 ("trust" 
defined to include additions to trust). 

§ 1120.1a (repealed). Removal of trusts from continuing court supervision 

Comment. The substance of former Section 1120.1a is continued in 
Sections 4180-4186 (removal of trusts from continuing court supervision) 
and 4001 (clerk to set for hearing). References to remaindermen are not 
continued since they are unnecessary in light of the definition of 
"benef iciary" in Sect ion 82. 

Note. The version of Section 1120.IaJ as proposed to be amended in 
AB 482 (1983), has been used. 

§ 1120.2 (repealed). Powers of trustee 

Comment. The subject matter of former Section 1120.2 is governed 
by Sections 4400-4450 (trustees' powers). The provision in the first 
paragraph of former Section 1120.2 requiring a petition in order to 
exercise powers not expressed in the trust or otherwise conferred is 
superseded by Section 4420 Which grants extensive powers notwithstanding 
the silence of the trust instrument. See also Section 4401 (power of 
court to relieve trustee from restrictions). 

The substance of the first clause of subdivision (1) of former 
Section 1120.2 is continued in Sections 4427 (acquiring and disposing of 
property) and 4428 (management). The substsnce of the second and third 
clauses of subdivision (1) is continued in Sections 4432 (leases) and 
4433 (mineral leases). 
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The substance of subdivision (2) is continued in Sections 4421 
(collecting and holding property) and 4425 (investments). The specific 
reference to stock of the trustee is not continued because it is unneces­
sary. See Section 62 ("property" defined). 

The first clause of subdivision (3) is continued in Section 4441 
(borrowing money). The remainder of the subdivision is superseded by 
Section 4429 (encumbrances). 

Subdivision (4) is superseded by Section 4438 (change in form of 
business, voting trusts, etc.). 

The first clause of subdivision (5) is continued in Section 4427 
(acquisition and disposition of property). The second clause is continued 
in Section 4428 (management of property). 

Subdivision (6) is continued in Section 4430 (repairs and altera-
tions) • 

Subdivision (7) is continued in Section 4421 (development of land). 
Subdivision (8) is continued in Section 4434 (options). 
Subdivision (9) is superseded by Section 4435 (voting rights with 

respect to corporate shares, memberships, or property). 
Subdivision (10) is continued in Section 4436 (payment of calls and 

assessments) • 
Subdivision (11) is continued in Section 4437 (stock subscriptions 

and conversions). 
Subdivision (12) is continued in Section 4439 (holding securities 

in name of nominee). 
Subdivision (13) is continued in Section 4440 (insurance). 
The first part of subdivision (14) is continued in Section 4442 

(advancing money). The part of subdivision (14) relating to the trustee's 
lien is continued in substance in Section 4504. 

The first three clauses of subdivision (15) are continued in Section 
4443 (payment and settlement of claims). The last clause is superseded 
by Section 4449 (actions and proceedings). 

Subdivision (16) is continued in Section 4444 (payment of taxes, 
trustee's compensation, and other expenses). 

Subdivision (17) is continued in Section 4423 (participation in 
business; change in form of business). 

Subdivision (18) is superseded by Section 4420 (general powers 
without court authorization). See the Comment to Section 4420. 

The second paragraph is superseded by Section 4151 (application of 
Division 4.5). 

The substance of the last paragraph is continued in Section 11 
(severability) • 

§ 1120.5 (repealed). Request for special notice by beneficiary 

Comment. Former Section 1120.5 is superseded by Section 4624(b) 
(request for notice in trust proceedings). 

§ 1120.6 (repealed). Uneconomically low principal 

Comment. The substance of former Section 1120.6 is continued in 
Sect ion 4242. 
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§ 1121 (repealed). Accounting 

Comment. The first part of former Section 1121 is superseded by 
Section 4620(b) (4) (petition to compel accounting). The remainder of 
former Section 1121 is superseded by Section 4340 (trustee's duty to 
account). 

§ 1122 (repealed). Compensation of trustee 

Comment. The substance of the first and second sentences of former 
Section 1122 are continued in Section 4500. The reference to the decree 
of distribution is not continued. See Section 4602 (proper court). The 
substance of the first part of the third sentence is continued in Section 
4501 (compensation where trust silent). The remainder of the third 
sentence is superseded by Section 4620(b)(6) (petition to fix compensa­
tion). The substance of the fourth sentence is continued in Section 
4502 (compensation of cotrustees). The last sentence is superseded by 
Section 4620(b) (2) (petition for approval of accounts). See also Section 
4444 (trustee's power to pay compensation and expenses). 

§ 1123 (repealed). Conclusiveness of decree 

Comment. Former Section 1123 is superseded by Section 4074(b). 

§ 1123.5 (repealed). Removal of trustee 

Comment. Former Section 1123.5 is superseded by Section 4584 
(removal of trustee by court). See also Section 4600 et ~ (judicial 
administration of trusts). 

§ 1123.6 (repealed). Custody of assets pending hearing 

Comment. The substance of former Section 1123.6 is largely continued 
in Section 4584(b). 

§ 123.7 (repealed). Exclusive jurisdiction and procedure 

Comment. Former Section 1123.7 is superseded by Section 4601. 

§ 1124 (repealed). Declination of designated trustee to act 

Comment. Former Section 1124 is superseded by Section 4581. 

§ 1125 (repealed). Filling vacancies before distribution 

Comment. Former Section 1125 is superseded by Sections 4571 (court 
appointment of trustee) and 4620(a), (b)(7) (petition to appoint trustee). 

§ 1125.1 (repealed). Petition of resignation of trustee 

Comment. The first paragraph of former Section 112S.1 is superseded 
by Section 4581 (resignation of trustee). See also Section 4620(b) (8) 
(petition to accept resignation). The substance of the second paragraph 
is continued in Section 4582 (liability of trustee). 
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§ 1126 (repealed). Filling vacancies after distribution 

Comment. Former Section 1126 is superseded by Sections 4571 (court 
appointment of trustee) and 4620(a), (b)(7) (petition to appoint trustee). 

§ 1127 (repealed). Trustee's bond 

Comment. Former Section 1127 is superseded by Section 4551. 

§ 1127.5 (repealed). Bond not required of certain charitable corporation 
trustees 

Comment. Former Section 1127.5 is superseded by Section 4551. 

§ 1128 (repealed). Transfer of trust proceedings to another county 

Comment. Former Section 1128 is not continued since the law no 
longer provides for retention of jurisdiction over testamentary trusts. 
See the Comment to former Section 1120. 

§ 1129 (repealed). Hearing on transfer of trust proceedings to another 
county 

Comment. Former Section 1129 is not continued. See the Comment to 
former Section 1128. 

§ 1130 (repealed). Vouchers; withdrawal; production; destruction or 
delivery to trustee or attorney 

Comment. Former Section 1130 is not continued. 

§ 1130.1 (repealed). Certificate of appointment as trustee 

Comment. Former Section 1130.1 is continued in Section 4550. See 
also Section 10 (singular includes plural). 

§ 1132 (repealed). Transfer of testamentary trust to another jurisdiction 

Comment. Former Section 1132 is superseded by Section 4652 (transfer 
of trust from California). See also Section 4650 (application of transfer 
provisions). 

§ 1133 (repealed). Combination of assets and administration of trusts 
as one trust 

Comment. The substance of former Section 1133 is continued in 
Section 4306(b). 
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Article 2.5. Inter Vivos and Other Trusts 

§ 1138 (repealed). "Trust" defined 

Comment. The substance of former Section 1138 is generally continued 
in Section 82 ("trust" defined). The reference in subdivision (a) of 
former Section 1138 to "voluntary" trusts is not continued because it is 
unnecessary. See the Comment to former Civil Code § 2215. The language 
in subdivision (a) concerning trusts "entirely administered or to be 
entirely administered in this state" is superseded by the provision in 
Section 4600 concerning the principal place of administration of the 
trust. See Section 4620(a) (application of procedure). 

The substance of subdivision (b) of former Section 1138 is continued 
in Section 82 except as noted. The former exclusion of trusts subject 
to court supervision is not continued since trust administration has 
been unified. See the Comment to former Section 1120. The former 
exclusion of business trusts taxed as partnerships or corporations is 
continued by the reference in Section 82 to business trusts providing 
for certificates to be issued to beneficiaries. The former exclusion of 
investment trusts subject to regulation under the laws of this state or 
any other jurisdiction is included in the reference in Section 82 to 
business trusts. The former exclusion of deeds of trust and transfers 
in trust for the purpose of suit or enforcement of a claim or right is 
continued in Section 82 in the reference to security arrangements. The 
former exclusion of certain charitable truats and trusts described in 
Government Code Section 12583 is not continued. See Sections 82 ("trust" 
defined), 4620(a) (application of procedure). 

§ 1138.1 (repealed). Grounds for petition by trustee 

Comment. The substance of subdivision (a) of former Section 1138.1 
is continued in Section 4620 with the following changes: Paragraph (3) 
is not continued since Section 4422 permits additions to trusts without 
the need for court approval. Paragraph (6) is superseded by Section 
4620(b) (5) which is drafted in recognition of the automatic powers 
available under Sections 4420-4450. See Section 4401 (court order 
relieving trustee of restrictions). The substance of subdivision (b) is 
continued in Section 4621. 

§ 1138.2 (repealed). Orders and decrees of court 

Comment. Former Section 1138.2 is continued in Section 4625. 

§ 1138.3 (repealed). Venue 

Comment. The substance of the first sentence of former Section 
1138.3 is continued in Section 4602(a) (venue). See also Section 4601(a) 
(jurisdiction in superior court). The substance of the second and third 
sentences is continued in Section 4600. 

§ 1138.4 (repealed). Petition 

Comment. The substance of former Section 1138.4 is continued in 
Section 4622. 
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§ 1138.5 (repealed). Dismissal of petition 

Gamment. The substance of former Section 1138.5 is continued in 
Section 4623. 

§ 1138.6 (rep ealed) • Notice and hearing 

Comment. The first paragraph of subdivision (a) of former Section 
1138.6 is continued in Section 4001 (clerk to set petition for hearing). 
The substance of the second paragraph is continued in Sections 4624(a) 
(notice of hearing on petition) and 4072(c) (notice in manner directed 
by court). The reference to remaindermen is not continued because it 
is unneces sary in Ugh t of the def ini tion of ''beneficiary'' in Sect ion 24. 
The substance of the third paragraph is continued in Section 4624(b). 
The fourth paragraph is continued in Section 4073 (personal delivery). 
The fifth paragraph is superseded by Section 4074 (proof of giving 
notice) • 

Subdivision (b) is not continued. Trust proceedings are governed 
by Division 4.5 (commencing with Section 4000). The substance of subdivi­
sion (c) is continued in Section 4076. The substance of subdivision (d) 
is continued in Section 4624(c). 

§ 1138.7 (repealed). Appointment of guardian ad litem; threatened exercise 
of power not conferred upon trustee 

Comment. The substance of subdivisions (a) and (c) of former 
Section 1138.7 is continued in Section 4002 (appointment of guardian ad 
litem). Subdivision (b) is superseded by Sections 4622 (petition) and 
4624 (notice). See also Section 4070 ~ seq. (general notice provisions). 

§ 1138.8 (repealed). Resignation of trustee or cotrustee; appointment of 
successor trustee 

Comment. The substance of the first three sentences of former 
Section 1138.8 is continued in Section 4581 (resignation of trustee). 
The substance of the last sentence is continued in Section 4582 (liability 
of resigning trustee). 

§ 1138.9 (repealed). Appointment of successor trustee 

Comment. The substance of former Section 1138.9 is continued in 
Section 4571. 

§ 1138 .10 (repealed). Appeal 

Comment. The substance of former Section 1138.10 is continued in 
Section 4626 (appeal). 

§ 1138.11 (repealed). Cumulative and nonexclusive remedies 

Comment. Former Section 1138.11 is continued in Section 4627. 
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§ 1138.12 (repealed). Legislative intent 

Comment. Former Section 1138.12 is continued in Section 4628. 

§ 1138.13 (repealed). Applicability of article 

Comment. The substance of the first sentence of former Section 
1138.13 is continued in Section 4151 (transitional provision). The 
second sentence is superseded by Section 4620(a) (petition concerning 
internal affairs of trust). See also Sections 82 ("trust" defined). 
4621 (limitations in trust instrument). 

§ 1138.14 (repealed). Transfer in trust of pecuniary amount 

Comment. The substance of former Section 1138.14 is continued in 
Section 4003. 

Article 3. Transfer to Another Jurisdiction 

§ 1139 (repealed). App lica tion of article 

Comment. The substance of subdivisions (a) and (b) of former 
Section 1139 is continued in Section 4650. Subdivision (c) is not 
continued because it is no longer needed. 

§ 1139.1 (repealed). Transfer of place of administration or assets 

Comment. The substance of the introductory clause of Section 
1139.1 is continued in Section 4652. Clause (a) pertaining to supervised 
trusts is not continued. See the Comment to former Section 1120. The 
substance of clause (b) is continued in Sections 4653 (who may petition) 
and 4656(c) (order granting transfer if not violative of terms of trust). 

§ 1139.2 (repealed). Petition for transfer 

Comment. The first sentence of former Section 1139.2 is continued 
in Section 4653. The remainder of former Section 1139.2 is continued in 
Section 4654. 

§ 1139.3 (repealed). Notice and hearing 

Comment. The provision of former Section 1139.3 requiring the 
clerk to set the petition for hearing is continued in Section 4001. The 
remainder of the first sentence is not continued. The substance of the 
last three sentences is continued in Section 4655. 

§ 1139.4 (repealed). Court order 

Comment. Former Section 1139.4 is continued in Section 4656. 

§ 1139.5 (repealed). Manner of transfer; discharge of trustee 

Comment. Former Section 1139.5 is continued in Section 4657. 
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§ 1139.6 (repealed). Other trusts 

Comment. Former Section 1139.6 is not continued. See Sections 
4600 (principal place of administration), 4601 (jurisdiction), 4602 
(venue), 4650 (application of transfer procedure). 

§ 1139.7 (repealed). "Beneficiary" defined 

Comment. Former Section 1139.7 is continued in Section 4651. 

Article 4. Transfer From Another Jurisdiction 

§ 1139.10 (repealed). Application of article 

Comment. Former Section 1139.10 is continued in Section 4670. 

§ 1139.11 (repealed). Transfer of place of administration or assets to 
California 

Comment. Former Section 1139.11 is continued in Section 4672. 

§ 1139.12 (repealed). Petition for transfer 

Comment. Former Section 1139.12 is continued in Section 4673. 

§ 1139.13 (repealed). Venue 

Comment. The substance of former Section 1139.13 is continued in 
Section 4674. 

§ 1139.14 (repealed). Contents of petition 

Comment. Former Section 1139.14 is continued in Section 4675. 

§ 1139.15 (repealed). Notice and hearing 

Comment. The part of subdivision (a) of former Section 1139.15 
requiring the clerk to set the petition for hearing is continued in 
Section 4001. The remainder of the first sentence of subdivision (a) is 
not continued. The substance of the second sentence of subdivision (a) 
and subdivision (b) is continued in Section 4676. 

§ 1139.16 (repealed). Order accepting transfer and appointing trustee 

Comment. Former Section 1139.16 is continued in Section 4677. 

§ 1139.17 (repealed). Conditional order accepting transfer 

Comment. Former Section 1139.17 is continued in Section 4678. 
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§ 1139.18 (repealed). Administrstion of transferred trust 

Comment. The substsnce of former Section 1139.18 is continued in 
Section 4679. 

§ 1139.19 (rep ealed). "Beneficisry" defined 

Comment. Section 1139.19 is continued in Section 4671. 

Probate Code §i 1215-1215.4 (repealed). Notice in trust proceedings 

SEC. Article 1.5 (commencing with Section 1215) of Chapter 22 

of Division 3 of the Probate Code is repealed. 

Article 1.5. Notice in Trust Proceedings 

§ 1215 (repealed). Definitions [AB 68] 

Comment. Former Section 1215 is superseded by Section 4070. 

§ 1215.1 (repealed). Notice in cases involving future interests 

Comment. The substance of former Section 1215.1 is continued in 
Section 4078(a). 

§ 1215.2 (repealed). Conflicts of interest in subject matter 

Comment. The substance of former Section 1215.2 is continued in 
Section 4078(b). 

§ 1215.3 (repealed). Additional notices; appointment of guardian ad litem 

Comment. The substance of former Section 1215.3 is continued in 
Sections 4002 (appointment of guardian ad litem) and 4075 (a) (additional 
notice) • 

§ 1215.4 (repealed). Effect of article on other notice requirements 

Comment. The substance of the first sentence of former Section 
1215.4 is continued in Section 4078(c). The substance of the second 
sentence is continued in Section 4075(b). 
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EXHIBIT 3 

STAFF DRAFT 

CONFORHING REVISIONS RELATING TO TRUST LAW 

045/058 

Civil Code § 731.02 (technical amendment). Application of Legal 
Estates Principal and Income Law 

SEC. Section 731.02 of the Civil Code is amended to read: 

731.02. This chapter shall apply to all transactions by which a 

principal was established without the interposition of a trust on or 

after September 13, 1941, or is hereafter so established. Transactions 

by which a principal is held in trust are governed by 6kap~e~ ~T5 

teSffiffiefle4H~ w4~k 8eee4sfl ~39* Pa~e ± s~ 84v4s4sfl ~ Part 2 (commencing 

with Section 4800 of Division 4.5 of the Probate Code. 

Comment. Section 731.02 is amended to correct a cross-reference to 
the Revised Uniform Principal and Income Act. Prob. Code §§ 4JOO-4819. 

045/208 

Civil Code § 1392.1 (technical amendment). Revocability of power 
of appointment 

SEC. Section 1392.1 of the Civil Code is amended to read: 

1392.1. (a) Unless the power to revoke is reserved in the instru­

ment creating the power or exists pursuant to Section ~~89 4201 ~ the 

Probate Code, the creation of a power of appointment is irrevocable. 

(b) Unless made expressly irrevocable by the creating instrument or 

the instrument of exercise, an exercise of a power of appointment is 

revocable if the power to revoke exists pursuant to Section ~~89 

4201 of the Probate Code or so long as the interest to the appointive 

property, whether present or future, has not been transferred or become 

distributable pursuant to such appointment. 

(c) Unless the power to revoke is reserved in the instrULlent releas­

ing the power, a release of a power of appointment is irrevocable 4 

Comment. Section 1392.1 is amended to correct cross-references. 
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045/099 

Civil Code § 2932.5 (added). Power of sale under assigned mortgage 

SEC. Section 2932.5 is added to the Civil Code, to read: 

2932.5. Where a power to sell real property is given to a mortgagee, 

or other encumbrancer, in an instrument intended to secure the payment 

of money, the power is part of the security and vests in any person who 

by assignment becomes entitled to payment of the money secured by the 

instrument. The power of sale may be exercised by the assignee if the 

assignment is duly acknowledged and recorded. 

Comment. Section 2932.5 continues the substance of former Section 
858. 

27408 

Code of Civil Procedure § 1973 (added). Statute of frauds relating to 
trusts 

SEC. Section 1973 is added to the Code of Civil Procedure, to 

read: 

1973. No trust in relation to real property is valid unless created 

or declared in one of the following manners: 

(a) By a written instrument, subscribed by the trustee, or by the 

trustee's agent thereto authorized by writing. 

(b) By the instrument under which the trustee claims the estate 

affected. 

(c) By operation of law. 

Comment. Section 1973 continues former Civil Code Section 852 
without substantive change. 

27409 

Corporations Code § 10251 (technical amendment). Common trust funds 

SEC. Section 10251 of the Corporations Code is amended to 

read: 

10251. (a) "Educational institution," as used in this section, 

means any nonprofit corporation organized under the provisions of Chapter 

3 (commencing with Section 94300) or Chapter 4 (commencing with Section 

94400) of Part 59 of Division 10 of the Education Code or organized 

under the provisions of Part 1 (commencing with Section 9000) of this 

division in effect on December 31, 1979, and designated on or after 
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January 1, 1980, as a nonprofit public benefit corporation, or organized 

for charitable or eleemosynary purposes under the provisions of Part 2 

(commencing with Section 5110) of this division, or Part 3 (commencing 

with Section 10200) of this division in effect on December 31, 1979, and 

designated on or after January 1, 1980, as a nonprofit public benefit 

corporation for the purpose of establishing, conducting or maintaining 

an institution offering courses beyond high school and issuing or confer­

ring a diploma or for the purpose of offering or conducting private 

school instruction on the high school or elementary school level and any 

charitable trust organized for such purpose or purposes. "Educational 

institution," as used in this section, also means the University of 

California, the state colleges, the state community colleges and any 

auxiliary organization, as defined in Section 89901 of the Education 

Code, established for the purpose of receiving gifts, property and funds 

to be used for the benefits of a state college. 

(b) It shall be lawful for any educational institution to become a 

member of a nonprofit corporation incorporated under the laws of any 

state for the purpose of maintaining a common trust fund or similar 

common fund in which nonprofit organizations may commingle their funds 

and property for investment and to invest any and all of its funds, 

whenever and however acquired, in such common fund or funds; provided, 

that, in the case of funds or property held as fiduciary, such investment 

is not prohibited by the wording of the will, deed or other instrument 

creating such fiduciary relationship. 

(c) An educational institution electing to invest in a common fund 

or funds under the provisions of this section may elect to receive 

distributions from each such fund in an amount not to exceed for each 

fiscal year the greater of the income, as defined in Section 7~eTe~ 

4804 of the €~¥~i Probate Code, accrued on its interest in such fund or 

10 percent of the value of its interest in such fund as of the last day 

of its next preceding fiscal year. The educational institution may 

expend such distribution or distributions for any lawful purpose notwith­

standing the provisions of any general or special law characterizing 

such distribution, or any part thereof, as principal or income; provided, 

that, in the case of funds or property invested as fiduciary, such 

expenditure is not prohibited by the wording of the will, deed or other 

instrument creating such fiduciary relationship. No such prohibition of 

expenditure shall be deemed to exist solely because a will, deed or 
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other such instrument, whether executed or in effect before or after the 

effective date of this section, directs or authorizes the use of only 

the TTincome," or Uinterest," or "dividends" or "rents, issues or profits," 

or contains words of similar import. 

(d) The provisions of the Corporate Securities Law of 1968 shall 

not apply to the creation, administration or termination of common trust 

funds authorized under this section, or to participation therein. 

Comment. Subdivision (c) of Section 10251 is amended to correct a 
cross-reference. 

404/121 

Financial Code § 1561 (technical amendment). Trust funds 

1561. Trust funds received by any trust company in connection with 

its trust business, if invested, shall be invested as provided in ese 

Gi¥il 6eae, sHBjeee ee SHes ~~e¥isiefiS ss mS1 be eefieaifiee ifi Sfi1 

e~Hse ffiSe~Hmefie Part 1 (commencing with Section 4300) of Division 4.5 

of the Probate Code. ---
Comment. Section 1561 is amended to reflect the consolidation of 

trust law in the Probate Code and to eliminate unnecessary language. 

045/102 

Probate Code § 20 (amended). Application of definitions 

SEC. Section 20 of the Probate Code [as proposed in AB 25, 

1983] is amended to read: 

20. Unless the provision or context otherwise requires, the words 

and phrases defined in this part govern the construction of Divisions 1 

(commencing with Section 1), 2 (commencing with Section 100), 4.5 (com­

mencing with Section 4000), and 6 (commencing with Section 6100). 

Comment. Section 20 is amended to make the definitions in this 
part applicable to the division on trusts. 

405/899 

Probate Code § 1200 (amended). Hanner of notice under Probate Code 

SEC. Section 1200 of the Probate Code is amended to read: 

1200. (a) Upon the filing of: 

(1) A petition for the sale of stocks or bonds; 
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(2) A petition for confirmation of a sale or a petition to grant an 

option to purchase real property; 

(3) A petition for leave to enter into an agreement to sell or give 

an option to purchase a mining claim or real property worked as a mine; 

or 

(4) A petition for leave to lease or to exchange property, or to 

institute an action for the partition of property, the clerk shall set 

the same for hearing by the court and shall give notice of the proceeding 

by causing a notice of the time and place of hearing thereof to be 

posted at the courthouse of the county where the proceedings are pending, 

at least 10 days before the day of hearing, giving the name of the 

estate, the name of the petitioner and the nature of the application, 

referring to the petition for further particulars, and stating the time 

at which the application will be heard. 

(b) Proof of the giving of notice shall be made at the hearing; 

and, if it appears to the satisfaction of the court that the notice has 

been regularly given, the court shall so find in its order, and the 

order shall be conclusive upon all persons when it becomes final. 

(c) This section does not apply to proceedings under Division 4 

(commencing with Section 1400). When a provision of Division 4 applies 

the provisions of this code applicable to executors or administrators to 

proceedings under Division 4, a reference to this section in the provisions 

applicable to executors or administrators shall be deemed to be a reference 

to Chapter 3 (commencing with Section 1460) of Part 1 of Division 4. 

(d) This section does not apply to proceedings under Division 4.5 

(commenCing with Section 4000). 

td~ (e) Notwithstanding any other provision of this code which 

requires the clerk to post notice of a hearing in accordance with this 

section, the posting shall not be required, except as to those matters 

specifically enumerated in subdivision (a). 

Comment. Subdivision (d) is added to Section 1200 to make clear 
that the general notice provisions do not apply to the division on 
trusts. See Section 4070 et ~ (notice in trust proceedings). 

405/905 

Probate Code § 1200.5 (amended). Hanner of notice in certain cases 

SEC. Section 1200.5 of the Probate is amended to read: 
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1200.5. Ca) Notice shall be given in the manner prescribed in 

subdivision (b) upon the filing of any of the following: 

(1) A petition under Section 641 of this code for the setting aside 

of an estate. 

(2) A petition to set apart a homestead or exempt property. 

(3) A petition relating to the family allowance filed after the 

return of the inventory. 

(4) A petition for leave to settle or compromise a claim against a 

debtor of the decedent or a claim against the estate or a suit against 

the executor or administrator as such. 

(S) A petition for the sale of stocks or bonds. 

(6) A petition for confirmation of a sale or a petition to grant an 

option to purchase real property. 

(7) A petition for leave to enter into an agreement to sell or give 

an option to purchase a mining claim or real property worked as a mine. 

(8) A petition for leave to execute a promissory note or mortgage 

or deed of trust or give other security. 

(9) A petition for leave to lease or to exchange property, or to 

institute an action for the partition of property. 

(10) A petition for an order authorizing or directing the investment 

of money. 

(11) An account of an executor or administrator or trustee. 

(12) A petition for partial or ratable or preliminary or final dis­

tribution. 

(13) A petition for the delivery of the estate of a nonresident. 

(14) A petition for determination of heirship or interests in an 

estate. 

t±5~ A pe~f~ieft e£ a ~rMe~ee £er ifie~rMe~i6ft~T 

t±6~ A pe~f~i6ft £er ~fte appeift~meft~ 6£ a ~rM~~eeT 

t±7~ (15) Any petition for letters of administration or for probate 

of will, or for letters of administration-with-will annexed, which is 

filed after letters of administration or letters testamentary have once 

been issued. 

t±8~ (16) A report of status of administration. 

t±9~ (17) A petition for family allowance. 

(b) At least 10 days before the time set for the hearing of the 

petition or account, the petitioner or person filing the account shall 
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cause notice of the time and place of hearing to be mailed to the executor 

or administrator, when he or she is not the petitioner, to any coexecutor 

or coadministrator not petitioning, and to all persons (or to their 

attorneys, if they have appeared by attorney), who have requested notice 

or who have given notice of appearance in the estate in person or by 

attorney, as heir, devisee, legatee or creditor, or as otherwise interested, 

addressed to them at their respective post office addresses given in 

their request for special notice, if any, otherwise at their respective 

offices or places of residence, if known, and if not, at the county seat 

of the county where the proceedings are pending, or to be personally 

served upon such person. 

(c) Proof of the giving of notice shall be made at the hearing; 

and, if it appears to the satisfaction of the court that the notice has 

been regularly given, the court shall so find in its order, and the 

order shall be conclusive upon all persons when it becomes final. 

(d) This section Sfta~~ does not apply to proceedings under Division 

4 (commencing with Section 1400). When a provision of Division 4 applies 

the provisions of this code applicable to executors or administrators to 

proceedings under Division 4, a reference to this section in the provisions 

applicable to executors or administrators shall be deemed to be a reference 

to Chapter 3 (commencing with Section 1460) of Part 1 of Division 4. 

(e) This section does not ~ to proceedings under Division 4.5 

(commencing with Section 4000). 

te~ (f) The notice required by this section shall be in addition to 

the notice, if any, required to be given in the manner specified in 

Section 1200. 

Comment. A new subdivision (e) is added to Section 1200.5 to make 
clear that the general notice provisions of this section do not apply to 
the division on trusts. See Section 4070 et ~ (notice in trust 
proceedings) . 

405/941 

Probate Code § 1240 (amended). Appeals 

SEC. Section 1240 of the Probate Code is amended to read: 

1240. An appeal may be taken from an order or the refusal to make 

an order: 

(a) Granting or revoking letters testamentary or of administration. 

tb~ Reme¥fftg a ~p~s~ee e~ a ~es~affieB~a~y ~P~S~T 
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tet (b) Admitting a will to probate or revoking the probate thereof. 

tet (c) Setting aside an estate claimed not to exceed twenty thousand 

dollars ($20,000) in value. 

tet (d) Setting apart property as a homestead or claimed to be 

exempt from execution. 

tft (e) Granting or modifying a family allowance. 

tgt (f) Directing or authorizing the sale or conveyance or confirming 

the sale of property. 

tHt laL Directing or authorizing the granting of an option to 

purchase real property. 

tit (h) Adjudicating the merits of any claim under Section 851.5, 

852 or 853. 

tjt (i) Allocating debts under Section 980. 

tkt ilL Settling an account of an executor or administrator e~ 

~~Ms~ee, e~ iRs~rMe~iftg er e~~eiR~iRg e ~r~s~ee. 

t!t (k) Instructing or directing an executor or administrator. 

tmt (1) Directing or allowing the payment of a debt, claim, legacy, 

or attorney's fee. 

tRt ~iHiRg, eiree~iRg, er e±±ewiag ~eymeR~ ef e ~r~e~eeLs eem~eRsa~ieR~ 

tet (m) Determining heirship or the persons to whom distribution 

should be made er ~~Me~ ~re~e~~y sHe~±e ~ess. 

t~t (n) Distributing property. 

t~t (0) Determining that property is community property passing or 

belonging to the surviving spouse pursuant to Section 655. 

trt iEl Fixing an inheritance tax or determining that none is due. 

tat JsL Authorizing a personal representative to invest or reinvest 

any surplus moneys pursuant to Section 584.5. 

Comment. Section 1240 is amended to delete references to orders 
involving trusts. The substance of the deleted language is continued in 
Section 4626. 

31784 

Probate Code § 6325 ( technical amendment). Jurisdiction over trusts 
for insurance or other employee benefits 

SEC. Section 6325 of the Probate Code is amended to read: 

6325. (a) The court in which the proceedings are pending for 

administration of the estate of the decedent has jurisdiction, before or 
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after payment or transfer of benefits and rights or their proceeds to 

the trustee, to: 

(1) Determine the validity of the trust. 

(2) Determine the terms of the trust. 

(3) Fill vacancies in the office of trustee. 

(4) Require an undertaking of a trustee e~ SHeeesse~ ~~Hs~ee 

in its discretion and in such amount as the court may determine for the 

faithful performance of duties as trustee, subject to the provisions of 

Article 3 (commencing with Section 1540) of Chapter 12 of Division 1 of 

the Financial Code and Section !!~+T§ 4551 of this code. 

(5) Grant additional powers to the trustee, as provided in Section 

H~QT~ 4401. 

(6) Instruct the trustee. 

(7) Determine, fix, or allow payment of compensation of a trustee 

as provided in See HeR H~~ Sections 4500 and 4501. 

(8) Hear and determine adverse claims to the subject of the trust 

by the personal representative, surviving spouse, or other third person. 

(9) Determine the identity of the trustee and the trustee's acceptance 

or rejection of the office and, upon request, furnish evidence of trustee­

ship to a trustee. 

(10) Order postponement of the payment or transfer of the benefits 

and rights or their proceeds. 

(11) Authorize or direct removal of the trust or assets of the 

trust to another jurisdiction pursuant to the procedure provided in 

A~~fe!e 3 Chapter 1 (commencing with Section !!39 4550) of 6fie~~e~ 

19 Part 4 of Division 3 4.5. --- --
(12) Make any order incident to the foregoing or to the accomplishment 

of the purposes of this chapter. 

(b) The personal representative of the designator's estate, any 

trustee named in the will or designation or successor to such trustee, 

or any person interested in the estate or trust may petition the court 

for an order under this section. Notice of hearing of the petition 

shall be given in the manner provided in Section 1120, except as the 

court may otherwise order~ 

Comment. Section 6325 is amended to correct cross-references. For 
changes in the law applicable to trust administration, see the Comments 
to the new sections. 
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Note. Section 6325 appears in AS 25 (1983}; however, the staff 
thinks that this procedure should be supplanted by the general procedure 
proposed for trust administration. This section is an aspect of the 
dual trust administration scheme of existing law. 

31785 

Probate Code § 6326 (technical amendment). Applicability of trust 
administration provisions 

SEC. Section 6326 of the Probate Code is amended to read: 

6326. As to matters not specifically provided in Section 6325, the 

provisions of eh~~~e~ ~9 Division 4.5 (commencing with Section ~~~e1 

e~ Bi¥isie~ 3 4000) apply to the trust. 

Comment. Section 6326 is amended to refer to the statute governing 
trust administration. 

Note. Section 6326 appears in AS 25 (1983). 
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Sections 1-8 of the 

UNIFORM TRUSTEES' POWERS ACT 

UNIFORM TRUSTEES' POWERS ACT 

[Definitions] 
As used in this Act: 

(1) "trust" means an express trust created by a trust instru- , 
ment including a will, whereby a trustee has the duty to admin­
ister a trust asset for the benefit of a named or otherwise de­
scribed income or principal beneficiary, or both; "trust" does 
not include a resulting or constructive trust, a business trust 
which provides for certificates to be issued to the beneficiary, an 
investment trust, a voting trust, a'security instrument, a trust 
created by the judgment or decree of a court, a liquidation trust, 
or a trust for the primary purpose of paying dividends, interest, 
interest coupons, salaries, wages, pensions or profits, or em­
ployee benefits of any kind, an instrument wherein a person is 
nominee or escrowee for another, a trust created in deposits in 
any financial institution, or other trust the nature of which does 
not admit of general trust administration; 

(2) "trustee" means an original, added, or successor trustee; 

(3) "prtident man" means a trustee whose exercise of trust 
powel'S is reasonable and equitable in view of the interests of in­
come or principal beneficiaries, or both, and in view of the man­
ner in which men of ordinary prudence, diligence, discretion, 
and judgment would act in the management of their own af­
fairs. 

Commissioners' Note 

What is "reasonable and equi­
table" in the exercise of trust 

powers will be determined as of 
the time of exercise. 

§ 2. [Powers of Trustee Conferred by Trust or by Law] 
(a) The trustee has all powers conferred upon him by the 

provisions of this Act unless limited in the trust instrument 
[and except as is otherwise provided in ]. 

(b) An instrument which is not a trust under section 1(1) 
may incorporate any part of this Act by reference. 



§ 3. [Powers of Trust~s Conferred by this Act] 
(a) From time of creation of the trust until final distribution 

of the assets of the trust, a trustee has the power to perform, 
without court authorization, every act which a prudent man 
would perform for the purposes of the trust including but not 
limited to the powers specified in subsection (c). 

(b) In the exercise of his powers including the powers grant­
ed by this Act, a trustee has a duty to act with due regard to his 
obligation as a fiduciary, including a duty not to exercise any 
power under this Act in such a way as to deprive the trust of an 
otherwise available tax exemption, deduction, or credit for tax 
purposes or deprive a donor of a trust asset of a tax exemption, 
deduction, or credit or operate to impose a tax upon a donor or 
other person as owner of any portion of the trust. "Tax" in­
cludes, but is not limited to, any federal, state, or local income, 
gift, estate, or inheritance tax. 

(e) A trustee has the power, subject to subsections (a) and 
(b) : 

(1) to collect, hold, and retain trust assets received from 
a trustor until, in the judgment of the trustee, disposition of 
the assets should be made; and the assets may be retained 
even though they include an asset in which the trustee is 
personally interested; 

(2) to receive additions to the assets oUhe trust; 
(3) to continue or participate in the operation of any 

business or other enterprise, and to effect incorporation, 
dissolution, or other change in the form of the organization 
of the business or enterprise ; 

(4) to acquire an undivided interest in a trust asset in 
which the trustee, in any trust capacity, holds an undivideli 
interest; 

(5) to invest and reinvest trust assets in accordance with 
the provisions of the trust or as provided by law; 

(6) to deposit trust funds in a bank, including a bank op­
erated by the trustee; 

(7) to acquire or dispose of an asset, for cash or on cred­
it, at public or private sale; and to manage, develop, ire­
pro ... e, exchange, partition, change. the .. character. of, or 
abandon a trust asset or any interest therein; and to en­
cumber, mortgage, or pledge a trust asset for a term within 
or extending beyond the term of the trust, in connection 
with the exercise of any power vested in the trustee; 

(8) to make ordinary or extraordinary repairs or altera­
tions in buildings or other structures, to demolish any im­
provements, to raze existing or erect new party walls or 
buildings; 

(9) to subdivide, develop, or dedicate land to public use; 
or to make or obtain the vacation of plats and adjust bound­
aries; or to adjust differences in valuation on exchange or 
partition by giving or receiving consideration; or to dedi­
cate easements to public use without consideration; 



(10) to enter for any purpose into a lease as lessor or les­
see with or without option to purchase or renew for a term 
within or extending beyond the term of the trust; 

(11) to enter into a lease or arrangement for exploration 
and removal of minerals or other natural resources or enter' 
into a pooling or unitization agreement; 

(12) to grant an option involving disposition of a trust 
asset, or to take an option for the acquisition of any asset; 

(13) to vote a security, in person or by general or limited 
proxy; 

(14) to pay calls, assessments, and any other sums 
chargeable or accruing against or on account of securities; 

(15) to sell or exercise stock subscription or conversion 
rights; to consent, directly or through a committee or other 
agent, to the reorganization, consolidation, merger, dissolu­
tion, or liquidation of a corporation or other business enter­
prise; 

(16) to hold a security in the name of a nominee or in 
other form without disclosure of the trust, so that title to 
the security may pass by delivery, but the trustee is liable 
for any act of the nominee in connection with the stock so 
held; 

(17) to insure the assets of the trust against damage or 
loss, and the trustee against liability with respect to third 
persons; 

(18) to borrow money to be repaid from trust assets or 
otherwise; to advance money for the protection of the trust, 
and for all expenses, losses, and liabilities sustained in the 
administratIon of the trust or because of the holding or 
ownership of any trust assets, for which advances with any 
interest the trustee has a lien on the trust assets as against 
the beneficiary; 

(19) to payor contest any claim; to settle a claim by or 
against the trust by compromise, arbitration, or otherwise; 
and to release, in whole or in part, any claim belonging to 
the trust to the extent that the claim is uncollectible; 

(20) to pay taxes, assessments, compensation of the trus­
tee, and other expenses incurred in the collection, care, ad­
ministration, and protection of the trust; 

(21) to allocate items of income or expense to either 
trust income or principal, as provided by law, including cre­
ation of reserves out of income for depreciation, obsoles­
cence, or amortization, or for depletion in mineral or timber 
properties; 

(22) to pay any sum distributable to a beneficiary under 
legal disability, without liability to the trnstee, by paying 
the sum to the beneficiary or by paying the sum for the use 
of the beneficiary either to a legal representative appointed 
by the court, or if none, to a relative; 
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(23) to effect distribution of property and money in di­
vided or undivided interests and to adjust resulting differ­
ences in valuation; 

(24) to employ persons, including attorneys, auditors, in­
vestment advisors, 01' agents, even if they are associated 
with the trustee, to advise or assist the trustee in the per­
formance of his administrative duties; to act without inde­
pendent investigation npon their recommendations; and in­
stead of acting personally, to employ one or more agents to 
perform any act of administration, whether, or not discre­
tionary; 

(25) to prosecute or defend actions, claims, or proceed­
ings for the protection of trust assets and of the trustee in 
the performance of his duties; 

(26) to execute and deliver all instruments which will ac­
complish or facilitate the exercise of the powers vested in 
the trustee. 

§ 4. [Trustee's Office not Transferable] 

The trustee shall not transfer his office to another or delegate 
the entire administration of the trust to a cotru,tee or another. 

§ 5. [Power of Court to Permit Deviation or to Approve 
Transactions Involving Conflict of Interest] 

(a) This Act does not affect the power of a court of compe­
tent jurisdiction for cause shown and upon petition of the trus­
tee or affected beneficiary and upon appropriate notice to the 
affected parties to relieve a trustee from any restrictions on his 
power that would otherwise be placed upon him by the trust or 
by this Act. 

(b) If the duty of the trustee and his individual interest or 
his interest as trustee of another trust, conflict in the ·exercise of 
a trust power, the power may be exercised only by court authori­
zation (except as provided in sections 3(c)(1), (4), (6). (18). 
and (24» upon petition of the trustee. Under this section. per­
sonal profit or advantage to an affiliated or subsidiary company 
or association is personal profit to any corporate trustee. 

§ 6. [Powers Exercisable by Joint Trustees-liability] 
(a) Any power vested in 3 or more trustees mar be exercised 

by a majority. but a trustee who has not joined in exercising a 
power is not liable to the beneficiaries or to others for the conse­
quences of the exercise; and a dissenting trustee is not liable for 
the consequences of an act in which he joins at the direction of 
the majority of the trustees, if he expressed his dissent in writ­
ing to any of his cotrustees at or before the time of the joinder. 



(b) If 2 or more trustees are appointed to perform a trust, 
and if any of them is unable or refuses to accept the appoint­
ment, or, having accepted, ceases to be a trustee, the surviving 
or remaining trustees shall perform the trust and succeed to all 
the powers, duties, and discretionary authority given to the 
trustees jointly. 

(e) This section does not excuse a cotrustee from liability for 
failure either to participate in the administration of the trust or 
to attempt to prevent a breach of trust. 

§ 7. [Third Persons Protected in Dealing with ,Trustee] 
With respect to a third person dealing with a trustee or assist­

tug a trustee in the conduct of a transaction, the existence of 
trust power and their proper exercise by the trustee may be as­
sumed without inquiry. The third person is not bound to in­
quire whether the trustee has power to act or is properly exer­
cising the power; and a third person, without actual knowledge 
that the trustee is exceeding his powers or improperly exercising 
them, is fully protected in dealing with the trustee as if the trus­
tee possessed and properly exercised the powers he purports to 
exercise. A third person is not bound to assure the proper ap­
plication of trust assets paid or delivered to the trustee. 

§ 8. [Application of Act] 

Except as specifically provided in the trust, the provisions of 
this Act apply to any trust established [before or] after the ef­
fective date of this Act [and to any trust asset acquired by the 
trustee [before or] after the effective date ofthis Act]. 

-Commissioners' Note 

If the bracketed provisions are 
included in the Act as adopted, 
the provisions of this section will 

not affect the validity of any fact 
of the trustee performed prior to 
its enactment. 
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7-203. [Trust Proceedings; Dismissal of Matters Relating to For­
eign Trusts.] 

7-204. [Court; Concurrent Jurisdiction of Litigation Involving 
Trusts and Third Parties.] 

7-205. [Proceedings for Review of Employment of Agents and Ite­
view of Compensation of Trustee and Employees of Trust.) 

7-206. [Trust Proceedings; Initiation by Notice; Xecessary Par­
ties.] 

I 

PART 3 

DUTIES AND LIABILITIES OF TRUSTEES 

7-301. [General Duties Not Limited.] 
7-302. [Trustee's Standard of Care and Performance.] 
7-303. [Duty to Inform and Account to Beneficiaries.] 
7-304. [Duty to Provide Bond.] 
1'-305. [Trustee's Duties; Appropriate Place of Administration; 

Deviation.] 
7-306. [Personal Liability of Trustee to Third Parties.] 
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Account.) 

GENERAL CO~lMENT 

Several considerations pxplain bate Code of procedures applica­
the presence in the Uniform Pro- ble to inter vivu. and testament-
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ary trusts. The most important 
is that the Court assumed by the 
Code is a full power court which 
appropriately may receive juri.­
diction over trustees. Another is 
that personal representatives un­
der Articles III and IV and con­
servators under Article V, have 
the status of trustees. It follows 

. naturally that these fiduciaries 
and regular trustees should bear 
a similar relationship to the 
Court. Also, the general move of 
the Code away from the concept 
of supervisory jurisdiction over 
any fiduciary is compatible with 
the kinds of procedural provisions 
which are believed to be desirable 
for trustees. 

The relevance of trust pro­
cedures to those relating to set­
tlement of decedents' estates is 
apparent in many situations. 
Many trusts are created by will. 
In a substantial number of states, 
statutes now extend probate 
court control over decedents' es­
tates to testamentary trustees, 
but the same procedures rarely 
apply to inter vivos trusts. For 
example, eleven states appear to 
require testamentary trustees to 
qualify and account in much the 
same manner as 'executors, 
though quite different require­
ments relate to trustees of inter 
vivos trusts in these same states. 
Twenty-four states impose some 
form of mandatory court account­
ings on testamentary trustees, 
while only three seem to have 
comparable requirements for in­
ter vivos trustees. 

leased to be administered in an­
other state. This requires com­
plicated planning if inconvenience 
to interested persons is to be 
avoided when the beneficiaries 
move elsewhere. Also, some 
states preclude foreign trust com­
panies from serving as trustees of 
local testamentary trustS without 
complying With onerous or pro­
hibitive qualification require­
men ts. Regular accoun tinga in 
court have proved to be more 
expensive than useful in relation 
to the vast majority of trusts and 
sometimes have led to the iII­
advised use of legal life estates to 
a void these burdens. 

The various restrictions appli­
cable to testamentary trusts have 
caused many planners to recom­
mend use of revocable inter vivos 
trusts. The widely ·adopted Uni­
form Testamentary Addition to 
Trusts Act has accelerated this 
tendency by permitting testators 
to devise estates to trustees of 
previously established receptacle 
trusts which have and retain the 
characteristics of inter vivos 
trusts for purpose of procedural 
requirements. 

The popularity of this legis­
la tion and the widespread use of 
pour-over wills indicates rather 
vividly the obsolescence and ir­
relevance of statutes contemplat-· 
ing supervisory jurisdiction. 

One of the problems with inter 
vivos and receptacle trusts at the 
present time. however. is that 
persons interested in these ar-

From an estate planning view- rangements as trustees or ben­
point, probate court supervision eficiaries frequently discover that 
of testamentary trustees causes there are no simple and efficient 
many problems. In some states. statutory or judicial remedies 
testamentary trusts cannot be re- available to them to meet the 
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special needs of the trust relation­
ship. Proceedings in equity be­
fore courts of general jurisdiction 
are possible, of course, but the dif­
ficulties of obtaining jurisdiction 
over all interested persons on 
each occasion when a judicial 
order may be necessary or de­
sirable are commonly formidable, 

,A few states offer simplified 
procedures on a voluntary basis 
for inter vivos as well as tes­
tamentary trusts. In some of 
these, however, the legislation 
forces inter vivos trusts into un­
popular patterns involving super­
visory control. Nevertheless, it 
remains true of the legislation in 
most states that there is too little 
for inter vivos trusts and too 
much for trusts created by will. 

Other de\'elopmen ts . suggest 
that enactment of useful, uniform 
legislation on trust procedures is 
a matter of considerable social 
importance. For one thing, ac­
celerating mobility of persons and 
estates is steadily increasing the 
pressure on locally oriented prop­
erty institutions. The drafting 
and technical problems created by 
Jack of uniformity of trust pro­
cedures in the several states are 
quite serious. If people cannot 
obtain efficient trust service to 
preserve and direct wealth be­
cause of state property rules, 
they will tu rn in time to national 
arrangements that eliminate prop­
erty law problems. A general 
shift away from local manage­
ment of trusteed wealth and in­
creased reliance on various con­
tractual claims against national 
funds seems the most likely con­
sequence if the local law of trusts 
remains nonuniform and pro"'in­
cia!. 

Modestly endowed persons who 
are turning to inter vivos trusts 
to avoid probate are of more 
immediate concern. Lawyers in 
all parts of the country are aware 
of the trend toward reliance on 
revocable trusts as total sub­
stitutes for wills which recent 
controversies about probate pro­
cedures. have stimulated. There 
wO\lld be little need for concern 
about this de\'elopment if it could 
be assumed also that the people 
involved are seeking and getting 
competent advice and fiduciary 
assistance. But there are in­
dications that many people are 
neither seeking nor receiving ad­
equate information about trusts 
they are using. Moreover, pro­
fessional fiduciaries are often not 
available as trustees for small 
estates. Consequently, neither 
settlors nor trustees of "do-it,.. 
yourself" trusts have much idea 
of what they are getting into. 
As a result, there are corre-' 
sponding dangers to beneficiaries 
who are frequently uninformed or 
baffled by formidable difficulties 
in obtaining relief or information. 

Enactment of clear statutory 
procedures creating simple rem­
edies for persons involved in trust 
problems will not prevent dis­
appointment for many of these 
persons but should help minimize 
their losses. 

Several objectives of the Code 
are suggested by the preceding 
discussion. They may be sum­
marized as follows: 

1. To eliminate procedural dis­
tinctions between testamentary 
and inter vivos trusts. 

2. To strengthen the ability of 
ownen to scJect trustees by e~!f,1-
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inating formal qualification of 
trustees and restrictions on the 
place of administration. 

S. To locate non mandatory ju­
dicial proceedings for trustees 
and beneficiaries in a convenient 
court fully competent to handle 
all problems that may arise. 

4. To facilitate judicial pro­
ceedings concerning trusts by com­
prehensive provisions for obtain~ 

ing jurisdiction over interested 
persons by notice. 

314 

5. To protect beneficiaries by 
having trustees file written state­
ments of acceptance of trusts 
with suitable courts, thereby ac­
knowledging jurisdiction and pro­
viding some evidence of the trust's 
existence for future beneficiaries. 

6. To eliminate routinely re­
quired court accountings, substi­
tuting clear remedies and stat­
utory duties to inform benefi­
ciaries. 



Pt. 1 TRUST ADMINISTRATION § 7-101 

PART 1 '. 

TRUST REGISTRATION 

GENERAL .eOMlIENT 

Registration of trusts is a new 
concept and differs importantly 
from common arrangements for 
retained supervisory jurisdiction 
of courts of probate over tes­
tamentary trusts. It applies 
alike to inter vivos and tes­
tamentary trusts, and is available 
to foreign-created trusts as well 
as those locally created. The 
place of registration is reJated not 
to the place where the trust was 
created, which may lose its sig­
nificance to the parties concerned, 
but is related to the place where 
the trust is primarily adminis­
tered, which in turn is required 
(Section 7-305) to be at a location 
appropriate to the pu rposes of the 
trust and the in terests of its 
beneficiaries. Sections 7-102 and 
7-305 provide for transfer of 
registration. The procedure is 
more flexible than the typical 
retained jurisdiction in that it 
permits registration or submission 
to other appropriate procedures 
at another place, even in another 
state, in order to accommodate 
relocation of the trust at a place 
which b~ornes more convenient 

. for its administration. (Cl. 20 
[Purdon's] Pa.Stat. § 2080.309.) 
In addition, the registration ac­
knowledges that a pmicu lar 
court will be accessibl e to the 
parties on a permissive basis with-

out subjecting the trust to com­
pulsory, continuing supervision by 
the court. 

The process of registration re­
quires no judicial action or de­
termination but is accomplished 
routinely by simple acts on the 
part of the trustee which will 
place certain information on file 
with the court (Section 7-102). 
Although proceedings involving a 
registered trust will not be con­
tinuous but will be separate each 
time an interested party initiates 
a proceeding, it is contemplated 
that a court will maintain a 
single file for each registered 
trust as a record available to 
interested persons. Proceedings 
are facilitated by the broad ju­
risdiction of the court (Section 
7-201) and the Code's reprose .. -
tation and notice provisions (Sec' 
tion 1-403). 

Section 7-201 provides complete 
jurisdiction over trust proceedings 
in the court of registration. Sec­
tion 7-103 above provides for 
jurisdiction over parties. Section 
7-104 should facilitate use of 
trusts involving assets in several 
states by providing for a single 
principal place of administration 
and reducing concern about qual­
ification of foreign trust com­
panies. 

Section 7-101. [Duty to Register Trusts.] 

The trustee of a trust having its principal place of 
administration in this state shall register the trust in the Court 
of this state at the principal place of administration. Unless 
otherwise designated in the trust instrument, the principal place 
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of administration of a trust is the trustee's usual place of 
business where the records pertaining to the trust are kept, or 
at the trustee's residence if he has no such place of business. 
In the case of co-trustees, the principal place of administration, 
if not otherwise designated in the trust instrument, is (1) the 
usual place of business of the corporate trustee if there is but 
one corporate co-trustee, or (2) the usual place of business or 
residence of the indivirlual trustee who is a professional 
fiduciary if there is but one such person and no corporate 
co-trustee, and otherwise (3) the usual place of business or 
residence of any of the co-trustees as agreed upon by them. 
The duty to register unrler this Part does not apply to the 
trustee of a trust if registration would be inconsistent with the 
retained jurisrliction of a foreign court from which the trustee 
cannot obtain release. 

COMMENT 

This section rests on the as­
sumption that a central "filing 
office" will be designated in each 
county where the Cuurt may sit 
in more than one place. 

The scope of this section and of 
Article V II is tied to the def­
inition of "trustee" in section 
1-201. It was 8u!'rrested that the 
definition should be expanded to 
include Hland trusts." It was con-

eluded, however, that the inclu­
sion of this term, which has 
s.pecial meanjng principally in 
Illinois, should be left for decision 
by enacting states. Under the 
definition of "trust" in this Code, 
custodia]' arrangements as con­
templated by legislation dealing 
with gifts to minors, are ex­
cluded, as are "trust accounts" as 
defined in Article VI. 

Section 7-102. [Registration Procedures.] 

Registration shall be accomplished by filing a statement 
indicating the name and address of the trustee in which it 
acknowlerlges the trusteeship. The statement shall indicate 
whether the trust has been registered elsewhere. The state­
ment shall identify the trust: (1) in the case of a testamentary 
trust, by the name of the testator and the date and place of 
domiciliary probate; (2) in the case of a written inter vivos 
trust, by the name of each settlor and the original trustee and 
the date of the trust instrument; or (3) in· the case of an oral 
trust, by information identifying the settlor or other source of 
funds and describing the time and manner of the trust's 
creation and the terms of the trust, including the subject 
matter, beneficiaries and time of performance. If a trust has 

'been registered elsewhere, registration in this state is in­
effective until the earlier registration is released by order ·of 
the Court where prior registration occurred, or an instrument 
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Pt. I TRUST ADMINISTRATION § 7-103 
executed by the trustee and all beneficiaries, filed with the, 
registration in this state. 

COMMENT 

Additional duties of the clerk 
of the Court are provided in 
Section 1-305. The duty to 

register trusts is stated in Sec­
tion 7-101. 

Section 7-103. [Effect of Registration.] 

(a) By registering a trust, or accepting the trusteeship of a 
registered trust, the trustee submits personally to the ju­
risdiction of the Court in any proceeding under 7-201 of this 
Code relating to the trust that may be initiated by any 
interested person while the trust remains registered. Notice of 
any proceeding shall be delivered to the trustee, or mailed to 
him by ordinary first class mail at his address as listed in the 
registration or as thereafter reported to the Court and to his 
address as then known to the petitioner. 

(b) To the extent of their interests in the trust, all 
beneficiaries of a trust properly 'registered in this state are 
subject to the jurisdiction of the court of registration for the 
purposes of proceedings under Section 7-201, provided notice is 
given pursuant to Section 1-401. 

COMMENT 

This section provides for ju- registration of the trust in an· 
risdiction over the parties. Sub- other state or court. It also 
ject matter jurisdiction for pro- seems reasonable to require ben­
ceedings involving trusts is de- eliciaries to go to the seat of the 
scribed in Section 7-201 and trust when litigation has been 
7-202. The basic jurisdictional initiated there concerning a trust 
concept in Section 7-103 is that in which they claim beneficial 
reflected in widely adopted long- interests, much as the rights of 
arm statutes, that a state may shareholders of a corporation can 
properly entertain proceedings be determined at a corporate 
when it is a reasonable forum seat. The settlor has indicated a 
under all the circumstances, pro- principal place of administration 
vided adequate notice is given. by his selection of a trustee or 
Clearly the trustee can be deemed otherwise, and it is reasonable to 
to consent to jurisdiction by vir- subject rights under the trust to 
tue of registration. This basis the jurisdiction of the Court 
for consent jurisdiction is in ad- where the trust is properly ad­
dition to and not in lieu of other ministered. Although most cases 
bases of jurisdiction during or will fit within traditional concepts 
after registration. Also, incident of jurisdiction, this section goes 
to an order releasing registration beyond established doctrines of in 
under Section 7-305, the Court personam or quasi in rem ju. 
could condition the release on risdiction as regards a nonn's-
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ident beneficiary's interests in 
foreign I and of chattels. but the 
National Conference believes the 

section affords due process and 
represents a worthwhile step for­
ward in trust proceedi ngs. 

Section 7-104. [Effect of Failure to Register.] 

A trustee who fails to register a trust in a proper place as 
required by this Part, for purposes of any proceedings initiated 
by a beneficiary of the trust prior to registration, is subject to 
the personal jurisdiction of any Court in which the trust could 
have been registered. In addition, any trustee who, within 30 
days after receipt of a written demand by a settlor or 
beneficiary of the trust, fails to register a trust as required by 
this Part is subject to removal and denial of compensation or to 
surcharge as the Court may direct. A provision in the terms of 
the trust purporting to excuse the trustee from the duty to 
register, or directing that the trust or trustee shall not be 
subject to the jurisdiction of the Court, is ineffective. 

COMMENT 

Under Section 1-108, the holder 
of a presently exercisable general 
power of appointment can centrol 
all duties of a fiduciary to ben­
eficiaries who may be changed by 
exercise of the power. Hence, if 
the settlor of a revocable inter 
vivos trust directs the trustee to 

refrain from registering a trust, 
no liability would follow even 
though another beneficiary de­
manded registration. The ability 
of the general power holder to 
centrol the trustee end. when the 
power is terminated. 

Section 7-105. [Registration, Qualification of Foreign Trus­
tee.] , 

A foreign corporate trustee is required to qualify as a foreign 
corporation doing business in this state if it maintains the 
principal place of administration of any trust within the state. 
A foreign co-trustee is not required to qualify in this state 
solely because its co-trustee maintains the principal place of 
administration in this state. Unless otherwise doing business in 
this state, local qualification by a foreign trustee, corporate or 
individual, is not required in order for the trustee to receive 
distribution from a local estate or to hold, invest in, manage or 
acquire property located in this state, or maintain litigation .. 
Nothing in this section affects a determination of what other 
acts require qualification as doing business in this state. 
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CO~fMENT 

Section 7-105 deals with non· 
resident trustees in a fashion 
which should correct a widespread 
deficiency in present regulation 
of trust activity. Provisions lim­
iting business of foreign corpor­
ate trustees constitute an un~ 

necessary limitation on the ability 
of a trustee to function away 
from its principal place of busi­
ness. These restrictions properly 
relate more to continuous pursuit 
of general trust business by for­
eign corporations than to isolated 
instances of litigation and man­
agement of the assets of a par­
ticular trust. The ease of a void­
ing foreign corporation qualifi-

'. ' 

cation statutes by the common 
use of local nominee3 or su b­
trustees, and the acceptance of 
these practices, are evidence of 
the futility and undesirability of 
more restrictive legislation of the 
sort commonly existing today. 
The position embodied in this sec­
tion has been recommended by im­
portant segments of the banking 
and trust industry through a pro­
posed model statute, and the fail­
ure to adopt this reform has been 
characterized as unfortunate by a 
leading trust authority. See 5 
Scott on Trusts § 558 (3rd ed. 
1967). 

; ". 
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PART 2 

JURISDICTION OF COURT CONCERNING TRUSTS 

Settion 7-201. [Court; Exclusive Jurisdiction of Trusts.] 

(a) The Court has exclusive jurisdiction of proceedings 
initiated by interested parties concerning the internal affairs of 
tru"ts. Proceedings which may be maintained under tbis 
section are those concerning the administration and distribution 
of trusts, the declaration of rights and the determination of 
oth':r matters involving trustees and beneficiaries of trusts. 
Th(:ge include, but are not limited to, proceedings to: 

(1) appoint or remove a trustee; 
(2) review trustees' fees and to review and settle interim 

or final accounts; 

(3) ascertain beneficiaries, determine any question 
arising in the administration or distribution of any trust 
including questions of construction of trust instruments, to 
instruct trustees, and determine the existence or non­
existence of any immunity, power, privilege, duty or right; 
and 

(4) release registration of a trust. 
(b) Neither registration of a trust nor a proceeding under 

this section result in continuing supervisory proceedings. The 
management and distribution of a trust estate, submission of 
accou nts and reports to berieficiaries, payment of trustee's fees 
and other obligations of a trust, acceptance and change of 
trusteeship, and other aspects of the administration of a trust 
shall proceed exp~ditiousiy consistent with the terms of the 
trust, free of judicial intervention and without order. approval 
or ot her action of any court. subject to the jurisdiction of the 
Court as invoked by interested parties or as otherwise exercised 
as provided by law. 

COlllMENT 

Derived in small part from Statutes, (Purdon) 32080.101 et 
Florid" Statute. 1965, Chapters seq. 
737 and 87, and Title 20, Penna. 

Section 7-202. [Trust Proceedings; Venue.] 

Venue for proceedings under Section 7-201 involving reg­
istered trusts is in the place of registration. Venue for 
procet'dings under Section 7-201 involving trusts not registered 
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in this state is in any place where the trust properly could have 
been registered, and otherwise by the rules of civil procedure. 

Section 7-203. [Trust Proceedings; Dismissal of Matters Re­
lating to Foreign Trusts.] 

The Court will not, over the objection of a party, entertain 
proceedings under Section 7-201 ill\'olving a trust registered or 
having its principal place of administration in another state, 
unless (1) when all appropriate parties could not be bound by 
litigation in the courts oi the state where the trust is registered 
or has its principal place of administration or (2) when the 
interests of justice otherwise would seriously he impaired. The 
Court may condition a stay or dismissal of a proceeding under 
this section on the consent of any party to jurisdiction of the 
state in which the trust is registered or has its principal place 
of business, or the Court may grant a continuance or enter any 
other appropriate order. 

COMMENT 
While recognizing that trusts 

whicl. are essentially foreign can 
be the subject of proceedings in 
this state, this section employs 
the conoept of forum non con­
veniens to center litigation in­
volving the trustee and bene­
ficiaries at the principal plaoe of 
administration of the trust but 
leaves open the possibility of suit 
elsewhere when necessary in the 
interests of justice. It is assumed 
that under this section a court 
would refuse to entertain lit­
igation involving the foreign reg­
istered trust unless for jurisdic­
tional or other reasons. such as 
the nature and location of the 
property or unusual interests of 
the parties, it is manifest that 
substantial injustice would result 
if the parties were referred to the 
court of registration. As regards 
litigation involving third parties, 
the trustee may sue and be sued 
as any owner and manager of 
propel·ty under the usually ap­
plicable rules of civil procedure 
and also as provided in Section 

The concepts of res judicata 
and full faith and credit ap­
plicable to any managing owner 
of property have generally been 
applicable to trustees. Conse­
quently, litigation by trustees has 
not involved the artificial prob­
lems historically found when per­
sonal representatives maintain 
litigation away from the state of 
their appointment, and a prior 
adjudication for or against a 
trustee rendered in a foreign 
court having jurisdiction is viewed 
as conclusive and entitled to full 
faith and credit. Because of this, 
provisions changing the law, anal­
ogous to those relating to pcr­
sonal representati,,res in Section 
4-401 do not appear necessary. 
See also Section 3-408. In light 
of the foregoing, the issue is 
essentially only one of forum non 
conveniens in having litigation 
proc""d in the most appropriate 
forum. This is the function of 
this section. 

7-203. 
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Section 7-204. [Court; Concurrent Jurisdiction of Litigation 
Involving Trusts and Third Parties.] 

The Court of the place in which the trust is registered has 
concurrent jurisdiction with other courts of this state of actions 
and proceedings to detemline the existence or nonexistence of 
trusts created other than by will, of actions by or against 
creditors or debtors of trusts, and of other actions and 
proceedings involving trustees and third parties. Venue is 
determined by the rules generally applicable to civil actions. 

Section 7-205. [Proceedings for Review of Employment of 
Agents and Review of Compensation of 
Trustee and Employees of Trust.] 

On petition of an interested person, after notice to all 
interested persons, the Court may review the propriety of 
employment of any person by a trustee including any attorney, 
auditor, investment advisor or other specialized agent or 
assistant, and the reasonableness of the compensation of any 
person so employed, and the reasonableness of the compensation 
determined by the trustee for his own services. Any person 
who has received excessive compensation from a trust may be 
ordered to make appropriate refunds. 

COMMENT 

In view of the broad juris­
diction conferred on the probate 
court, description of the special 
proceeding authorized by this sec· 
tion might be unnecessary. But 
the Code's theory that trustees 
may fix their own fees and those 
of their attorneys marks an im· 
portant departure from much ex· 
isting practice under which fees 
are determined by the Court in 

the first instanee. Hence, it 
seems wise to emphasize that any 
interested person can get judicial 
review of fees if he desires it. 
A1so, jf excessive fees have been 
paid. this section provides a qukk 
and efficient remedy. This re­
view would meet in part the 
criticism of the broad powers 
given in the Uniform Trustees' 
Powers Act. 

Section 7-206. [Trust ProceediJ1gs; InitiatioJ1 by Notice; Nec­
essary Parties.] 

P.roceedings under Section 7-201 are initiated by filing a 
petition in the Court and giving notice pursuant to Section 
1-401 to interested parties. The Court may order notification 
of additional persons. A decree is valid as to all who are given' 
J10tice of the proceeding though fewer than all interested 
parties are notified. 
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PART 3 

DUTIES AND LIABILITIES OF TRUSTEES 

Section 7-301. [General Duties Not Limited.] 

Except as specifically provided, the general duty of the 
trustee to administer a trust expeditiously for the benefit of 
the beneficiaries is not altered by this Code. 

Section 7-302. [Trustee's Standard of Care and Performance.] 

Except as otherwise provided by the terms of the trust, the 
trustee shall observe the standards in dealing with the trust 
assets that would be observed by a prudent man dealing with 
the property of another, and if the trustee has special skills or 
is named trustee on the basis of representations of special skills 
or expertise, he is under a duty to use those skills. 

COMMENT 

This is a new general provision 
designed to make clear the stand­
ard of skill expected from trus­
tees botb individual and corpor­
ate, nonprofessional and profes­
.ional. It differs somewhat from 
the standard stated in § 174 of 
the Restatement of Trusts, Sec­
ond, which is as follows: 

"The trustee is under a d Ii ty to 
the beneficiary in administering 
the trust to exercise such care 
and skill as a man of ordinary 
prudence would exercise in deal­
ing with his own property; and 
if the trustee has or procures 
his appointment as trustee by 
representing that he has great­
er skill than that of a rea-

son able man of ordinary pru­
dence, he is under a duty to 
exercise such skill." 

By making the basic standard 
align to th at observed by a pru­
dent man in dealing with the 
property of another, the section 
accepts a standard as it has been 
articulated in some decisions re­
garding the duty of a trustee 
concerning investments. See Es­
tate of Cook, (DeI.Chanc.1934) 20 
Del. Ch. 123, 171 A. 730. Also, the 
duty as described by the above 
section more clearly conveys the 
idea that a trustee must comply 
with an external, rather than 
with a personal, standard of care. 

Section 7-303. [Duty to Inform and Account to Beneficiaries.] 

The trustee shall keep the beneficiaries of the trust 
reasonably informed of the trust and its administration. In 
addition: 

(a) Within 30 days after his acceptance of the trust, the 
trustee shall inform in writing the current beneficiaries and if 
possible, one or more persons wh~ ullder Section 1-403 may 
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represent heneficiaries with future interests, of the Court in 
which the trust is registered and of his name and address. 

(b) Upon reasonable request, the trustee shall provide the 
beneficiary with a copy of the terms of the trust which describe 
or affect his interest and with relevant information ahout the 
assets of the trust and the particulars relating to the 
administration. 

(c) Upon reasonable request, a beneficiary is entitled to a 
statement of the accounts of the trust annually and on 
termination of the trust or change of the trustee. 

COMMENT 

Analogous provisions are found 
in Section 8-705. 

This provision does not require 
regular accounting to the Court 
nor are copies of statements rur~ 
nished beneficiaries required to 
be filed with the Court. The 
partips are expected to assume 
the usual ownership responsibility 
for their interests including their 
own record keeping. Under Sec­
tion 1-108, the holder of a gen­
eral power of appointment or of 
revocation can negate the trus­
tee's duties to any other person. 

This section requires that a 
reasonable selection of benefici-. 
aries is entitled to information so 
that the interests of the future 
beneficiaries may adequately be 
protected. After mandatory no­
tificaiion oi registrador. by the 
trustee to the beneficiaries, fur­
ther information may be obtained 
by the beneficiary upon request. 

This is to avoid extensive man­
datory formal accounts and yet 
provide the beneficiary with ad­
equate protection and sources of 
information. In most instances, 
the trustee will provide bene­
ficiaries with copies of annual tax 
returns or tax statements that 
must be filed. Usually this will 
be accompanied by a narrative 
explanation by the trustee. In 
the case of the chari table trust, 
notice need be given only to the 
attorney general or other state 
officer supervlsmg charitable 
trusts and in the event that the 
charitable trust has, as its pri­
mary beneficiary, a charitable cor­
poration or institution, notice 
should be given to that charitable 
corporation or institution. It is 
not contemplated that all of the 
inriividuals who may receive some 
benefit as a result of a charitable 
trust be informed. 

Section 7-304. [Duty to Provide Bond.] 

A trustee need not provide hond to secure performance of his 
duties unless required by the terms of the trust, reasonably 
requested by a beneficiary or found by the Court to he 
necessary to protect the interests of the beneficiaries who are . 

.. not able to protect themselves and whose interests otherwise 
are not adequately represented. On petition of the trustee. or 
other interested person the Court may excuse a requirement of 
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bond, reduce the amount of the bond, release the surety, or. 
permit the substitution of another bond with the same or 
different sureties. If bond is required, it shall be filed in the 
Court of registration or other appropriate Court in amounts and 
with sureties and liabilities as provided in Sections 3-604 and 
8-606 relating to bonds of personal representatives. 

COMMENT 

See Sections 3-603 and 3-604; 
60 Okla.Stats.1961, § 175.24 [60 
Okl.St.Ann. § 175.24); Pa.Fid.Act, 

1949, § 3OO.91l(b) [20 Purdon's 
Pa.Stat. § 390.911 (b)); cf. Tenn. 
Code Ann .. § 35-113. 

Section 7-805. [Trustee's Duties; Appropriate Place of Ad­
ministration; Deviation.) 

A trustee is under a continuing duty to administer the trust 
at a place appropriate to the purposes of the trust and to its 
sound, efficient management. If the principal place of 
administration becomes inappropriate for any reason, the Court 
may enter any order furthering efficient administration and the 
interests of beneficiaries, including, if appropriate, release of 

. registration, removal of the trustee and appointment of a 
trustee in another state. Trust provisions relating to the place 
of administration and to changes in the place 'of administration 
or of trustee control unless compliance would be contrary to 
efficient administration or the purposes of the trust. Views of 
adult beneficiaries shall be given weight in determining the 
suitability of the trustee and the place of administration. 

COMMENT 

This section and 7-102 are re­
lated. The latter section makes it 
clear that registration may be 
released without Court order if' 
the trustee and beneficiaries can 
agree on the matter. Section 

. 1-108 may be relevant, also. 

The primary thrust of Article 
VII is to relate trust admin­
istra tion to the i uris diction of 
courts, rather than to deal with 
substantive matters of trust law. 
An aspect of deviation, however, 
is touched here . 

Section 7-806. [Personal Liability of Trustee to Third Par­
ties.] 

(a) Unless otherwise provided in the contract, a trustee is not 
personally liable on contracts properly entered into in his fiduci­
ary capacity in the course of administration of the trust estate 
unless he fails to reveal his representative capacity and identify 
the trust estate in the contract. 

Uniform Probate Code-12 325 
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(b) A trustee is personally liable for obligations arising from 
ownership or control of property of the trust estate or for torts 
committed in the course of administration of the trust estate 
only if he is personally at fault. 

(e) Claims based on contracts entered into by a trustee in his 
fiduciary capacity, on obligations arising from ownership or 
control of the trust estate, or on torts committed in the course 
of trust administration may be asserted against the trust estate 
by proceeding against the trustee in his fiduciary capacity. 
whether or not the trustee is personally liable therefor. 

(d) The question of liability as between the trust estate and 
the trustee individually may be determined in a proceeding for 
accounting, surcharge or indemnification or other appropriate 
proceeding. 

COMMENT 

The purpose of this section is to 
make the liability of the trust 
and trustee the same as that of 
the dec.edent'sestate and personal 
representative. 

Ultimate liability as between 
the estate and the fiduciary need 
not necessarily be determined 
whenever there is doubt about 
this question. It should be per­
missible, and often it will be 
preferable, for judgment to be 
entered, for example,. against the 
trustee individually for purposes 

of determining the claimant's 
rights without the trustee placing 
that matter into controversy. 
The question of his right of 
reimbursement may be settled 
informally with beneficiaries or in 
a separate. proceeding in the pro­
bate court involving reimburse­
ment. The section does not pre­
clude the possibility, however, 
that beneficiaries might be per­
mi tted to intervene in Ii tiga tion 
between the trustee and a claim­
ant and that all questions might 
be resolved in that action. 

Section 7-307. [I.imitations on Proceedings Against Trustees 
After Final Account.] 

Unless previously barred by adjudication, consent or lim­
itation, any claim against a trustee for breach of trust is barred 
as to any beneficiary who has received a final account or other 
statement fully disclosing the matter and showing termination 
of the trust relationship between the trustee and the ben­
eficiary unless a proceeding to assert the claim is commenced 

.. within [6 months] after receipt of the final account or 
statement. In any event and notwithstanding lack of full 
disclosure a trustee who has issued a final account or statement 
received by the beneficiary and has informed the beneficiary of 
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the location and availability of records for his examination is 
protected after 3 years. A beneficiary is deemed to have 
received a final account or statement if, being an adult, it is 
received by him personally or if, being a minor. or disabled 
person, it is received by his representative as described in 
Section 1-403(1) and (2). 

COMMENT 

Final accounts terminating the 
trustee's obJiga tions to the trust 
beneficiaries may be formal or 
informaL Formal iudicial ac­
countings may be initiated by 
the petition of any trustee or 
beneficiary. Informal accounts 
may be conclusive by consent or 
by limitation. This section pro­
vides a special limitation sup­
porting informal accounts. With 
regard to facilitating distribution 
8ee Section 5-103. 

Section 1-108 makes approval 
of an informal account or set­
tlement with a trustee by the 
holder of a presently exercisable 
general power of appointment 
binding on all beneficiaries. In 
addition, the equitable principles 
of estoppel and laches. as well as 
general statutes of limitation, will 
apply in many cases to terminate 
tru st liabilities. 
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PART 4 

POWERS OF TRUSTEES 

GENERAL COMMENT 

There has been considerable in­
terest in recent years in leg­
islation giving trustees extensive 
powers. The Uniform Trustees' 
Powers Act, approved by the 
National Conference in 1964 has 
been adopted in Idaho, Kansas, 
Mississippi and Wyoming. New 

i York and New Jersey have adopt­
ed similar statutes which differ 
somewhat from the Uniform Trus­
tees' Powers Act, and Arkansas, 
California, Colorado, Florida, 
Iowa, Louisiana, Oklahoma, Penn-

sylvania, Virginia and Wash­
ington have comprehensive leg­
islation which differ in various 
respects from other models. The 
legislation in Connecticut, North 
Carolina and Tennessee provides 
lists of powers to be incorporated 
by reference as draftsmen wish. 

Comprehensive legislation deal­
ing with trustees' powers ap­
propriately may be included in 
the Code package at tbis point. 

828 



Memo 83-17 Study L-640 

Exhibit 6 

SELECTED CALIFORNIA TRUST STATUTES 

Civil Code §§ 852-871 

TITLE 4 

Uses and Trusts 

§ 852. Trusts must be in writing. 
§ 853. Transfer to one for money paid by another. 
§ 856. Purchasers protected. 
§ 858. Vesting of mortgage powers. 
§ 859. (Effective until July I, 1983) Rents and profits liable to creditors in certain cases. 
§ 859. (Operative July I, 1983) Surplus of rents and profits; Satisfaction of money judgment 
§ 860. Exercise of vested powers. 
§ 863. Trustees of express trusts to have whole estate. 
§ 864. Author of trust may devise, etc. 
§ 865. Title of grantee or devisee of trust property. 
§.866. Interests remaining in grantor of express trust. 
§ 867. Restraining disposition of trusts. 
§ 869. Effect of omitting trust in conveyance. 
§ 869a. Conveyance in trust, not indicating or naming beneficiary. . 
§ 870. Certain sales, etc., by trustees, void. 
§ 871. When estate of trustee to cease. 

Cal Forms-42:21. 

§ 852. Trusts must be in writing. No 
trust in relation to real property is valid 
unless created or declared: 

I. By a written instrument, subscribed by 
the trustee, or by his agent thereto autho­
rized by writing; 

2. By the instrument under which the 
trustee claims the estate affected; or, 

3. By operation of law. (1872.] Cal Jur 3d 
Agency § 152, Deeds of Trust §§ 4. 10, 
Limitation of Actions § 112, Trusts §§ 4, 34; 
Cal Practice § 138:4; Cal Forms-42:22, 
42:79, 42:291; Witkin Summary (8th ed) p 
5377. 

§ 853. [Transfer tn nne for money paid 
by another.] When a transfer of real prop­
erty is made to one person, and the consid­
eration therefor is paid by or for another, a 
trust is presumed to result in favor of the 
person by or for whom such payment is 
made_ [1872; 1873-74 ch 612 § 114.) Cal Jur 
3d Trusts §§ 4, 263, 272. 278, 335, Wills 
§ 201; Witkin Summary (8th ed) P 5484. 

§ 856_ Purchasers protected. No implied 
or resulting trust can prejudice the rights of 

, 

a purchaser or encumbrancer of real prop­
erty for value and without notice of the 
trust. [1872.] Cal Jur 3d Trusts §§ 4, 361; 
Witkin Summary (8th 00) P 5450. 

§ 858. [Vesting of mortgage powers.] 
Where a power to sell real property is given 
to a mortgagee, or other encumbrancer, in 
an instrument intended to secure the pay­
ment of money, the power is to be deemed a 
part of the security, and vests in any person 
who, by assignment, becomes entitled to the 
money so secured to be paid, and may be 
executed by him whenever the assignment is 
duly acknowledged and recorded. [1873-74 
ch 612 § 117.] Cal Jur 3d Acknowledgments 
§§ 4-6, Deeds of Trusts §§ /08, 198, 231, 
Trusts § 4. 

§ 859. [(Effective until July 1, 1983) 
Rents and profits liable to creditors in cer­
tain cases.] Where a trust is created to 
receive the rents and profits of real or per­
sonal property, and no valid direction for 
accumulation is given, the surplus of such 
rents and profits, beyond the sum that may 
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be necessary for the education and support 
of the person for whose benefit the trust is 
created, is liable to the claims of the credi­
tors of such persons, in the same manner as 
personal property which cannot be reached 
by execution. [1872; 1935 ch 408 § I.) 

§ 859. [(Operative July 1, 1983) Surplus 
of rents and profits; Satisfaction of money 
Judgment] Where a trust is created to receive 
the rents and profits of real or personal 
property, and no valid direction for aCCumu­
lation is given, the surplus of such rents and 
profits, beyond the sum that may be neces­
sary for the education and support of the 
person for whose benefit the trust is created, 
may be applied to the satisfaction of a 
money judgment against the person as pro­
vided in Section 709.010 of the Code of Civil 
Procedure. [1872; 1935 ch 408 § I; 1982 ch 
497 § 3, operative July I. 1983.) Cal Jur 3d 
Trusts §§ 4, 91, 96, 97, 9B; 19 Cal Practice 
Rev, Ch 422C, Action Against BeneficiMy 
of Spend-thrift Trust for Breach of Contract 
To Assign Funds; Cal Forms-41:634, 42:191, 
42:194; Witkin Summary (8th 00) P 5458. 

§ 860. [Exercise of vested powers.] 
Where a power is vested in several persons. 
aU must unite in its execution; but, in case 
anyone or more of them is dead, is legally 
incapable of exercising the power. or releases 
the power, the power may be executed by 
the others. unless otherwise prescribed by 
the terms of the power. [1873-74 ch 612 
§ 118; 1969 ch 113 § I.) Cal Jur 3d Trusts 
§§ 4, 63, 109; Witkin Summary (8th 00) P 
1984. 

§ 863. Trustees of express trusts to have 
whole estate. Except as hereinafter otherwise 
provided, every express trust in real prop­
erty, valid as such in its creation, vests the 
whole estate in the trustees. subject only to 
the execution of the trust. The beneficiaries 
take no estate or interest in the property. but 
may enforce the performance of the trust. 
[1872.) Cal Jur 3d Estates § 30, Mortgages 
§ 11, Trusts §§ 4, 74, 76, 77, 80, 82; 19 Cal 
Practice Rev, Ch 422, Action To Enforce 
Performance of Express Trust in Real Prop­
erty, Ch 422A, Action by Beneficiary To 
Enforce Rights by Following Trust Property, 
Ch 422C, Action Against Beneficiary of 
Spend-thrift Trust for Breach of Con tract To 
Assign Fund.. Ch 425B, Proceeding To 
Remove Trustee; Witkin Summary (8th 00) 
pp 54IB, 5419, 5445. 

§ 864. Author of trust may devise, etc. 
Notwithstanding anything contained in the 
last section. the author of a trust may, in its 

creation. presence to whom the real prop­
erty to which the trust relates shall belong. 
in the event of the failure or termination of 
the trust, and may transfer or devise such 
property, subject to the execution of the 
trust. [1872.) Cal Jur 3d Trusts §§ 4, 75. 

§ 865. Title of grantee [or devisee] of 
trust property. The grantee or devisee of real 
property SUbject to a trust acquires a legal 
estate in the property, as against all persons 
except the trustees and those lawfully claim­
ing under them. [1872.) Cal Jur 3d Trusts 
§§ 4, 75. 

§ 866. Interests remaining in grantor of 
express trust. Where an express trust is 
created in relation to real property, every 
estate not embraced in the trust, and not 
otherwise disposed of, is left in the author of 
the trust or his successors. [1872.) Cal Jur 
3d Trusts §§ 4, 74. 

§ 867. [Restraining disposition of trusts.) 
The beneficiary of a trust for the receipt of 
the rents and profits of real property, or for 
the payment of an annuity out of such rents 
and profits, may be restrained from disp;)s­
ing of his interest in such trust, during his 
life or for a term of years. by the instrument 
creating the trust. [1872; 1873-74 ch 612 
§ 120.) Cal Jur 3d Annuities §§ 7, 10, Trusts 
§§ 4, BO. 91; Cal Forms-42:191; Witkin Sum­
mary (Bth 00) pp 5452, 5453. 

§ 869. [Effect of omitting trust in COD' 

veyance.) Where an express trust is created 
in relation to real property. but is not con­
tained or declared in the grant to the 
trustee, or in an instrument signed by him, 
and recorded in the same office with the 
grant to the trustee, such grant must be 
deemed absolute in favor of purchasers from 
such trustees without notice. and for a valu­
able consideration. [1872; 1873-74 ch 612 
§ 122.) Cal Jur 3d Trusts §§ 4, 361; Cal 
Forms-42:291. 

§ 869a. [Conveyance in trust. not indi­
cating or naming beneficiary.) Whenever any 
estate or interest in, or 1ien on or encum­
brance on real property is conveyed, created. 
aliened. mortgaged. encumbered or affected 
by an instrument in writing to Or in favor of 
a person or persons in trust. or (a) where 
such person is designated Utrustee" or Has 
trustee." Or (b) where such persons are 
designated "'trustees" or '''as trustees,n and 
regardless of whether a joint tenancy or 
right of survivorship as between such per­
sons is expressed or not, then, if no benefi· 
ciary be indicated or named in said inst ru· 



ment, it shall be presumed that said person 
or persons, as the case may be, holds or 
hold the title to the estate, interest, lien or 
encumbrance absolutely in his or their own 
individual right and free from any trust, and 
an instrument executed by such person or 
persons, whether purporting to be the act of 
such person or persons in his or their indi­
vidual right, or in his or their capacity as 
trustee or trustees, shall prima facie affect 
such estate, interest, lien, or encumbrance 
according to the tenor of such instrument. 
As to such instrument last mentioned and 
any judgment against such person affecting 
the title, such presumption shall be and 
become conclusive as to such undisclosed 
beneficiary and the original grantor or 
trustor and anyone claiming under them in 
favor of a purchaser or encumbrancer in 
good faith and for valuable consideration 
upon the filing of such instrument last men­
tioned for record in the office of the recorder 
of the county wherein the land affected 
thereby is situated. 

In any action or proceeding involving the 
estate, interest, lien or encumbrance affected 
by the instrument first mentioned instituted 
against such person or persons, he or they 
shall be deemed the only necessary represen­

. tative of such undisclosed beneficiary and of 
the original grantor or trustor and anyone 
claiming under them, and any judgment or 
decree shall be binding upon and conclusive 
against them as to all matters finally adjudi­
eated therein. 

Provided, however, that as to such instru­
ments so filed for record prior to the taking 
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effect of this act, such presumption shall not 
become conclusive except in favor of a pur­
chaser or encumbrancer in good faith and 
for a valuable consideration until one year 
after the taking effect of this act when it 
shall become conclusive without any qualifi­
cation whatsoe"er and no action to avoid or 
impugn any such instrument last mentioned 
shall be commenced after the time when 
such presumption becomes conclusive as 
hereinbefore provided; and further provided, 
that nothing herein contained shall be con­
strued as depriving such original grantor or 
trustor or undisclosed beneficiary, or anyone 
claiming under them, from commencing and 
maintaining actions other than actions affect­
ing the land the subject of such instruments. 
[1923 ch 134 § I; 1943 ch 312 § I.J Cal Jur 
3d Trusts §§ 4, 3D, 362; Cal Fonns-42:293; 
Witkin Summary (8th ed) p 545J. 

§ 870. Certain sales, etc., by trustees, 
void. Where a trust in relation to real prop­
erty is expressed in the instrument creating 
the estate every transfer or other act of the 
trustees, in contravention of the trust, is 
absolutely void. [1872.J Cal Jur 3d Deeds of 
Trust § 277, Trusts §§ 4, 106, 152, 361; Cal 
Fonns-42:117; Witkin Summary (8th ed) pp 
5418, 5429, 5436 . 

§ 871, When estate of trustee to cease. 
When the purpose for which an express trust 
was created ceases, the estate of the trustee 
also ceases. [1872.J Cal Jur 3d Deeds of 
Trust §§ 77, 158, Homesteads § 29, Trusts 
§§ 4, 77, 243, 249; Witkin Summary (8th ed) 
pp 5471, 5472. 
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ARTICLE 1 

c Nature and Creation of a Trust 

§ 2215. Trusts classified. 
§ 2216. Voluntary trust, what. 
§ 2217. Involuntary trust, what. 
§ 2218. Parties to the contract. 
§ 2219. What constitutes one a trustee. 
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§ 2215. Trusts classified. A trust is ei· 
ther: 

1. Voluntary; or, 
2. Involuntary. [1872.] Cal Jur 3d Family 

Law § 492, Trusts §§ 1, 2; 19 Cal Practice 
Rev, Ch 422B, Proceeding To Establish 
Membership in Class of Beneficiaries. 

rily aceefted by, one for the benefit of 
another. 1872.] Cal Jur 3d Trusts §§ I, 2; 
Cal Forms-42: I; Wilkin Summary (8th cd) 
pp 5367, 5368. 

§ 2216. Voluntary trust, what. A volun· 
tary trust is an obligation arising out of a 
personal confidence reposed in, and volunta· 

'I 

§ 2217. Involuntary trust, what. An in· 
voluntary trust is one whicb is created by 
operation of law. [1872.] Cal Jur 3d Trusts 
§§ I, 2; Cal Fonns·42:1; Witkin Summary 
(8th cd) p 5367. 

§ 2218. Parties to tbe contract. The per· 



son wbose confidence creates a trust is called 
tbe trustor; tbe person in wbom the confi­
dence is reposed is called the trustee; and 
the person for whose benefit the trust is 
created is called the beneficiary. [1872.] Cal 
JUT 3d Trusts § 1; Cal Forms-42:1; Witkin 
Summary (8th ed) p 5375. 

§ 2219_ What constitutes one a trustee. 
Everyone wbo voluntarily assumes a relation 
of personal confidence with anotber is 
deemed a trustee, within the meaning of this 
chapter, not only as to the person who 
reposes such confidence, but also as to all 
persons of whose affairs he thus acquires 
information which was given to such person 
in the like confidence, or over whose affairs 
he, by such confidence, obtains any control. 
[1872.] 0.1 JUT 3d Trusts §§ 1, 3; Witkin 
Procedure 2d, p 56; Summary (8th cd) p' 

,5368-

§ 2220. [Purpose of trust] A trust in 
relation to real and personal property, or 
either of them, may be created for any 
purpose or purposes for which a contract 
may be made. [1872; 1929 ch 146 § I.] Cal 
Jur 3d Trusts §§ I, 15; Cal Forms-42:23; 
Witkin Summary (8th cd) pp 5389, 5472. 

§ 2221, Voluntary trust, how created as 
to trustor. Subject to the provisions of sec­
tion eight bundred and fifty-two, a voluntary 
trust is created, as to the trustor and benefi-

• ciary, by any words or acts of the trustor, 
· indicating with reasonable certainty: 

1. An intention on the part of tbe trustor 
• tp create a trust, and, 
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2. The subject, purpose and beneficiary of 
the trust. [1872.] Cal JUT 3d Charities §§ 26,· 
28, Trusts §§ I, 13, 17, 20, 341; 0.1 Forms-
42:22, 42:79; Wilkin Summary (8th ed) pp 
5375, 5376, 5383, 5384_ 

§ 2222. How created 8S to trustee. Sub­
ject to the provisions of section eight hun­
dred and fifty-two, a voluntary trust is cre­
ated, as to the trustee, by any words or acts 
of bis indicating, with reasonable certainty: 

1. His acceptance of the trust, or his 
acknowledgment, made upon sufficient con­
sideration, of its existence; and, 

2. The subject. purpose, and beneficiary of 
the trust. [1872.] Cal Jur 3d Trusts §§ 1, 20, 
39, 53; Cal Forms-42: 79; Witkin Summary 
(8th ed) p 5376. 

§ 2223. Involuntary trustee, who is. One 
who wrongfully detains a thing is an invol­
untary trustee thereof, for the benefit of the 
owner. [1872.] Cal Jur 3d Trusts §§ 1, 289, 
291; Witkin Summary (8th ed) 5488, 5491. 

§ 2224. [Involuntary trusts of wrongful 
gains] One who gains a thing by fraud, 
accident, mistake, undue influence, the viola­
tion of a trust, or other wrongful act, is, 
unless he has some other and better right 
thereto, an involuntary trustee of the thing 
gained, for the benefit of the person who 
would otherwise have had it. [1872.} Cal Jur 
3d Decedents' Estates § 57, Logs and Tim­
ber § 12, Trusts §§ 1, 289, 291, 295, 296, 
305, Wills § 221; Cal Practice § 239:6; Wit­
kin Summary (8th edJp 5488,5491.-

ARTICLE 2 

§ 2228. 
§ 2229. 
§ 2230. 
§ 2231. 
§2232. 
§ 2233. 
§ 2234_ 
§ 2235. 
§ 2236. 
§ 2237. 
§ 2238. 
§ 2239. 
§ 2240. 

Obligations of Trustees ., , ,., '.". . 

Trustee's obligation to good faith. "_,. c; .•. , •. -,-,".':'_'" . 
Trustee not to use property for bis own profit. 
Certain transactions forbidden. 

- < v ~ 
Trustee's influence not to be used for his advantage. ., . 

;~. ,',. 

Trustee not to. assume a trust adverse to interest of beneficiary_ 
• 't"" . . ' .': _,~ ,".! 

To disclose adverse interest. 
Trustee guilty of fraud, when. 
Presumption against trustee 
Commingling of trust property . 
Measure of liability for breach of trust. 
Same. 
Co-trustees, how far liable for each other_ 

, " 

Depositing and holding in securities depository_ 

s 
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, § 2218. Trustee's obligation 10 good 
'faith. In all matters connected with his trust, 
a trustee is bound to act in the highest good 
faith toward his beneficiary, and may not 
obtain any advantage therein over the latter 
by the slightest misrepresentation, conceal­
'ment, threat, or adverse pressure of any 
kind. [1872.] Cal Jur 3d Corporations § 225, 
Trusts §§ 116, 128; 19 Cal Practice Rev, Ch 

'422A. Action by Beneficiary To Enforce 
Rights by Following Trust Property, Ch 
424. Action Against Trustee for Commin­
gling Personal and Trust Funds, Ch 425, 
Action Against Trustee To Enjoin Breach of 
Trust, Ch 425A, Action Against Trustee for 
Damages or Restitution for Breach of Trust, 
Cb 425B, Proceeding To Remove Trustee; 

. Cal Forms-37:64; Witkin Summary (8th ed) 
P 731. 

, § 2229. Truslee not to use property for 
his own profit. A trustee may not use or 
:deal with the trust property for his own 
profit, or for any other purpose unconnected 
with the trust, in any manner. [1872.] Cai 
lur 3d Corporations § 238, Trusts § § 120, 
122. 185; Cal Practice § 56:83. 

§ 2230. Certain transactions forbidden. 
Neither a trustee nor any of his agents may 
take part in any transaction concerning the 
trust in which he or anyone for whom he 
,acts as agent has an interest, present or 
contingent, adverse to that of his beneficiary, 
:except as follows: 

1. When the beneficiary, having capacity 
:to: contract, with a full knowledge of the 
motives of the trustee, and of all other facts 
concerning the transaction which might af­
fect his own decision, and without the use of 
any infiuence on the part of the trustee, 
permits him to do so; 

2. When the beneficiary not having capac­
ity to contract, the proper court, upon tbe 
like information of the facts, grants the like, 
pennission; or, 

3. When some of the beneficiaries having 
capacity to contract, and some not having it, 
tbe former grant permission for themselves, 
and the proper court for the latter, in the 
manner above prescribed. [1872.] Cal Jur 3d 
Corporations § 230, Trusts §§ 106, Il7, Il9, 
120, 184; Cal Practice § 56:83; Witkin Sum­
DUlry (8th cd) p 279. 

§ 2231. Trustee's inHuence not to be 
used for his advantage. A trustee may not 
use the inHuence which his position gives 
him to obtain any advantage from his benefi· 
ciary. [1872.J Cal Jur 3d Trusts § 128; Cal 
Practice § 56:83; Cai Forms-37:64. 

§ 2232. Trustee not to assume a trust 
adverse to interest of beneficiary. No 
trustee, so long as he remains in the trust, 
may undertake another trust adverse in its 
nature to the interest of his beneficiary in 
the subject of the trust, without the consent 
of the latter. [1872.] Cal Jur 3d Trusts § 121. 

§ 2233. To disclose adverse interest. If a 
,trustee acquires any interest, or becomes 
charged with any duty, adverse to the inter­
est of his beneficiary in the subj~t of the 
trust, he must immediately inform the latter 
thereof, and may be at once removed. 
[1872.J Cal Jur 3d Trusts §§ 66, 68, 117, 
121; Cal Forms-37:64, 42:24; Witkin Sum-
11I1l1}' (8th ed) p 5394. 

§ 2234. Trustee guilty of fraud, when . 
Every violation of the provisions of the 
preceding sections of this article is a fraud 
against the beneficiary of a trust. [1872.J Cai 
lur 3d Trusts §§ 116, I I 7, 121, 122, 128. 

§ 2235. [Pre!!umplioD against trustee] 
All transactions between a trustee and his 
beneficiary during the existence of the trust, 
or while the influence acq uired by the 
tn:stee remains, by whicb be obtains any 
advantage from his beneficiary, are pre­
sumed to be entered into by the latter with- ' 
out sufficient consideration, and under undue 
infiuence. The presumptions established by 
this section do not apply to the provisions of 
an ,agreement between a trustee and his 
beneficiary relating to the hiring or compen­
sation of the trustee. [1872; 1963 ch 1215 
§ I.] Cal Jur 3d Attorneys at Law §§ 294, 
205, Evidence § 100, Trusts §§ 130, 131, 
133, 134, Wills § 212; Cal Practice §§ 56:83, 
79:17, 79:23, 239:20; Cal Forms·37:64, 
42:144; Witkin Criminal Procedure p 337; 
Evidence pp 194, 217, 254; Procedure 2d pp 
56, 58, 59, 60, 61, 62; Summary (8th ed) pp 
279,280, 5419. 

§ 2236. [Commingling of trust property] 
A trustee Yl ho willfully and unnecessarily 
mingles the trust property with his own, so 
as to constitute himself in appearance its 
absolute owner, is liable for its safety in all 
events, and for the value of its use. [1872; 
1905 ch 456 § I.] Cal Jur 3d Trusts § 123; 
Cal Practice §§ 12:142, 56:83; Witkin Sum­
mary (8th ed) pp 5420, 5421. 

§ 2237. !\Ieasure of liability for breach 
of trust. A trustee who uses or disposes of 
the trust property, contrary to section two 

,thousand two hundred and twenty· nine, 
may, at the option of the beneficiary, be 
required to account for all profits so made, 



or to pay the value of its use, and, if he has 
disposed thereof, to replace it, with its fruits, 
or to account for its proceeds with interest. 
{1872.} Cal Jur 3d Accounts and Accounting 
§ 60, Trusts §§ 185, 186, 350, 352; Witkin 
Summary (8th cd) pp' 5421, 5427, 5445. 

§ 2238, Same. A trustee who uses or 
disposes of the trust property in any manner 
not authorized by the trust, but in good 
faith, and with intent to serve the interests 
of the beneficiary, is liable only to make 
good whatever is lost to the beneficiary by 
his error. [1872.) CaJ Jur 3d Trusts §§ 185, 
186; Witkin Summary (8th cd) pp 5421,. 
5427, 5445. 

§ 2239. Co·trustees, how far liable for 
each other. A trustee is responsible for the 
wrongful acts of a co·trustee to which he 
consented, or which, by his negligence, he 
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enabled the latter to commit, but for no 
others. [1872.) Cal Jur 3d Trusts § 183; Cal 
Forms·42:123; Witkin Summary (8th cd) P 
5421. 

§ 2240. [Depositing and holding in secu· 
rities depository.) Unless the instrument cre­
ating the trust contains a provision to the 
contrary, securities held by any trustee may, 
with the consent of any cofiduciary or cofi· 
duciaries, be deposited in a securities deposi· 
tory, as defined in Section 30004 of the 
Financial Code" which is licensed under 
Section 30200 of the Financial Code or 
exempted from licensing thereunder by Sec· 
tion 30005 or 30006 of the Financial Code, 
and such securities may be held by such 
securities depository in the manner autho­
rized by Section 775 of the Financial Code. 
[1972 ch 1057 § 8.) Cal JUI 3d Trusts § 143. 

ARTICLE 3 

Obligations of Third Persons , 

§ 2243. Third persons, when involuntary trustee. 
,". -, 

§ 2244. When third person must see to application of trust property. 

§ 2243. Third persons, when involuntary 
'trustee. Everyone to whom property is 
:transferred in violation of a trust, holds the 
same as an involuntary trustee under such 
'trust, unless he purchased it in good faith, 
.and for a valuable consideration. [1872.) Cal 
JUI 3d Trusts §§ 291, 360, 361; Witkin Sum· 
mary (81h cd) P 5449. 

§ 2244. When third person must see to 

application of trust property. One who actu· 
ally and in good faith transfers any money 
or other property to a trustee, as such, is not 
bound to see to the application thereof, and 
his rights can in no way be pr~iudiced by a 
misapplication thereof by the trustee. Other 
persons must, at their peril, see to the 
proper application of money or other rrop­
erty paid or delivered by them. [1872. Cal 
JuddTrusts § ~ 53. " 

::. -

CHAPTER 2 

Trusts for the Benefit of Third Persons 
.. 

Article 
I. Nature and Creation of the Trust. §§ 2250-2254. 
2. Obligations of Trustees. §§ 2258-2264. 
3. Powers of Trustees. §§ 2267-2272. 

'4. Rights of Trustees. §§ 2273-2275. 
5. Termination of the Trust. §§ 2279-2283. 

.. -," 

6. Succession or Appointment of New Trustees. §§ 2287-2289., 

.. ; .. ARTICLE I 

Nature and Creation of the Trost 

,: . 'r··'v_ 

" .. -.-.':'-
' •.• ' ,.---i 

.-~ ... 

§ 2250. Who are trustees within scope of this chapter. 
§ 2251. Creation of trust. _ 
§ 2252. Trustees appointed by court .. 

. "." - .. -~ 

-.' '. , 

'~ . 
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§ 2253. Declaration of trust: 
§ 2254. Same. 

Cal Forms-4I:2I. 

.-,.: 

~ • . . /1!.' ;. 

§ 2250. Who are trustees within scope of 
this chapter. The provisions of this chapter 
apply only to express trusts, created for the 
benefit of another than the trustor, and in 
which the title to the trust property is vested 
in the trustee; not including, however, those 
of executors, administrators, and guardians, 
as such. {1872.] Cal Jur 3d Decedents' Es· 
tIltes § 392, Trusts §§ 73, 105; 19 Cal Prac· 
tice Rev, Ch 422A, Action by Beneficiary 
To Enforce Rights by Following Trust Prop­
erty, Ch 422B, Proceeding To Establish 
Membership in Class of Beneficiaries. 

§ 2251. Creation of trust. The mutual 
consent of a trustor and trustee creates a 
trust of which the beneficiary may take 
advantage at an) time prior to its rescission. 
{1872.] 0.1 Jur 3d Trusts §§ 31, 55, 73, 105; 
Witkin Summary (8th ed) pp 5376, 5377, 
5445. 
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§ 2252, Trustees appointed by court. 
When a trustee is appointed by a court or 
public officer, as such, such court or officer 
is the trustor, within the meaning of the last 
section. [1872.] 0.1 Jar 3d Trusts §§ 55, 73, 
105. . 

§ 2253. DeclaratioD of trust. The nature, 
extent, and object of a trust are expressed in 
the declaration of trust. [1872.] Cal Jur 3d 
Trusts §§ 13, 73, 105; Cal Forms-42:22. 

§ 2254. Same. All declarations of a 
trustor to his trustees, in relation to the 
trust, before its acceptance by the trustees, 
or any of them, are to be deemed part of the 
declaration of the trust, except that when a 
declaration of trust is made in writi: '. all 
previous declarations by the same trustor are 
merged therein. [1872.] Cal Jar 3d Trusts 
§§ 73, 105, 337. '" .' 

. ARTICLE 2 
. ,. Obligations of Trustees 

§ 2258. Trustees must obey declaration of trust. 
§ 2259. Degree of care and diligence in execution of trust. 
§ 2260. Duty of trustee as to appointment of successor. 
§ 2261. Investment of funds. 
§ 2262. Interest, simple or compound, on omission to invest trust moneys. 
§ 2263. Purchase by trustee of claims against trust fund. 
§ 2264. ''Transfer in trust of a pecuniary amount"; Valuation of property other than money 

Cal Fonns-42:1, 42:11 I. 

§ 2258. Trustees must obey declaration 
of trust. A trustee must fulfill the purpose of 
the trust, as declared at its creation, and 
must follow all the directions of the trustor 
given at that time except as modified by the 
consent of all parties interested, in the same 
manner, and to the same extent, as an 
employee. [1872.] Cal Jur 3d Trusts §§ 105, 
110, 184, 254; 19 Cal Practice Rev, Ch 425, 
Action Against Trustee To Enjoin Breach of 
Trust, Ch 425A, Action Against Trustee for 
Damages or Restitution for Breach of Trust, 
Ch 425B, Proceeding To Remove Trustee; 
Cal Forms-42:79, 42:111, 42:183, 42:103, 
42:301; Witkin Summary (8th ed) P 5429. 

§ 2259. Degree of care and diligence iD 
execution of trust. A trustee, whether he 
receives any compensation or not, must use 

at least ordinary care and diligence in the 
execution of his trust. [1872.] Cal Jur 3d 
Trusts § 1l2; 0.1 Forms·42:l21; Witkin 
Summary (81b ed) p 5420. 

§ 2260. Duty of trustee as to appoint· 
ment of successor. If a trustee procures or 
assents to his discharge from his office, 
before his trust is fully executed, he must 
use at least ordinary care and diligence 10 
secure the appointment of a trustworthy 
successor before accepting his own final 
discharge. [1872.] Cal Jur 3d Trusts § 64; 
0.1 Forms·42:24. 

§ 2261. [Investment of funds.] (I) In in­
vesting~ reinvesting, purchasing, acqUlring~ 
exchanging, selling and managing property 
for the benefit of another, a trustee <hall 
exercise the judgment and care, under the 



circumstances then prevailing, which men of 
prudence, discretion and intelligence exercise 
in the management of their own affairs, not 
in regard to speculation, but in regard to the 
pennanent disposition of their funds, consid­
ering the probable income, as well as the 
probable safety of their capital. Within the 
limitations of the foregoing standard, and 
subject to any express provisions or limita­
tions contained in any particular trust in­
strument, a trustee is authorized to acquire 
every kind of property, real, personal or 
mixed, and every kind of investment, specifi­
cally including, but not by way of limitation, 
corporate obligations of every kind, and 
stock, preferred or common, which men of 
prudence, discretion and intelligence acquire 
for their own account. 

(2) In the absence of express provisions to 
the contrary in the trust instrument, a 
trustee may continue to hold property re­
ceived into a trust at its inception or subse­
quently added to it or acquired pursuant to 
proper authority if and as long as the 
trustee, in the exercise of good faith and of 
reasonable prudence, discretion and intelli­
gence, may consider that retention is in the 
best interests of the trust. Such property 
may' include stock in the trustee, if a corpo­
ration, and stock in any corporation control­
ling, controlled by, or under common con-

· trol with such trustee. 
(3) In the absence of express provisions to 

· the contrary in the trust instrument, a de­
: posit of trust funds at interest in any bank 
: (including the trustee, if a bank) shall be a 

. : qualified investment to the extent that such 
· deposit is insured under any present or 
· future law of the United States, or to such 

greater extent as a court of competent juris­
diction may authorize. Nothing in this sec­
tion shall be construed as limiting the right 
of trustees in proper (sic) cases to make 
deposits of trust moneys in banks, subject, in 
the case of interest-bearing deposits, to such 
notice or other conditions respecting with­
drawal as may be prescribed by law or 
governmental regulation affecting such de­
posits. 
-' (4) Nothing in this section shall abrogate 

or restrict the power of the appropriate 
court in proper cases to direct or pennit the 
trustee to deviate from the terms of the trust 
regarding the making or retention of invest­
ments. 

(5) The provisions of this section shall 
apply to all trusts now existing or hereafter 
created. Where, in trusts now existing or 
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hereafter created, the term "investments per­
missible by law for investment of trust 
funds," or "authorized by law for invest­
ment of trust funds," "legal investments," or 
Uauthonzed investments, n or other words of 
similar import are used in defining the pow­
ers of the trustee relative to investments, 
such language, in the absence of other con­
trolling or modifying provisions of the trust 
instrument, shall be construed as authorizing 
any investment permitted by the terms of 
subdivision (I) of this section. 

(6) The term "property" as used in this 
section includes life insurance, endowment 
and annuity contracts issued by legal reserve 
companies authorized to do business in this 
state. [1872; 1943 ch 811 § I; 1967 chs 688 
§ 1, 1706 § 1; 1968 ch 161 § I; 1969 ch 259 
§ I.J Cal Jur 3d Cemeteries § 41, Trusts 
§§ 112, 156 et seq.; Cal Forms-42:122, 
42:141, 42:164, 42:165; Witkin Summary 
(8th cd) pp 5423-5426, 5436. 

§ 2262. Interest, simple or compound, on 
omission to invest trust moneys, If a trustee 
omits to invest the trust moneys according 
to the last section, he must pay simple 
interest thereon, if such omission is negligent 
merely, and compound interest if it is will­
ful. [1872.J Cal Jur 3d Trusts § 156; Witkin 
Summary (8th eel) p 5423. 

§ 2263. Purchase by trustee of claims 
against trust fund, A trustee cannot enforce 
any claim against the trust property which 
he purchases after or in contemplation of his 
appointment as trustee; but he may be al­
lowed, by any competent court, to charge to 
the trust property what he has in good faith 
paid for the claim, upon discharging the 
same. [1872.J Cal Jur 3d Trusts § 119. 

§ 2264. ["Transfer in trust of a pecuni­
ary amount"; Valuation of property otber 
than money] As used in this section, the 
term "transfer in trust of a pecuniary 
amount" means a transfer under a trust 
instrument of a fixed amount, is either ex­
pressly stated in the instrument or detennin­
able by the provisions of the instrument. 
Whether a transfer in trust is a transfer in 
trust of a pecuniary amount depends upon 
the intention of the trustor. 

Where a trust instrument authorizes the 
trustee to satisfy a transfer in trust of a 
pecuniary amount whoHy or partly by trans· 
rer of property other than money, then, 
unless the instrument otherwise expressly 
provides, the assets selected for that purpose 
shaH be valued at tneir respective fair mst-
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ket values on the date or dates of transfer. If 
the trustee is allowed by the provisions of 
the instrument to value the assets selected 
for such transfer as of. a date other· than the 
date of transfer, then, unless the instrument 
otherwise expressly provides, the assets se­
lected by the trustee for that purpose shall 
have an aggregate fair market value on the 
date or dates of transfer which, when added 
to any cash transferred, will amount to no 

less than the amount of such transfer in 
trust, as stated in, or determined by, Ihe 
provisions of the instrument. 

This section shall apply to any transfer, 
including any division, allocation or distribu­
tion, after the effective date hereof, whether 
the trust instrument was executed before or 
after such date. No inference shall be drawn 
from the enactment of this section as to 
heretofore existing law. [I st Ex Sess 1966 ch 
SO § 2.] Cal Judd Trusts § 163. 

ARTICLE 3 

Powers of Trustees 

.- ' . .- , 

§ 2267. Trustee's powers as agent. 
§ 2268. All must act. 
§ 2269. Discretionary powers. 
§ 2270. Powers with respect to shares of stock 
§ 2271. Private foundation or charitable trust 
§ 2271.1. Split-interest trust 
§ 2271.2. Tax proceedings; Lis pendens 
§ 2272. Leasing trust property 

Oil Forms-41:601. 41:612. 

§ 2267. Trustee's powers as agent. A 
trustee is a general agent for the trust prop· 
erty •. His authority is such as is conferred 
upon him by the declaration of trust and by 
this chapter, and none other. His acts, 
within the scope of his authority, bind the 
trust property to the same extent as the acts 
of an agent bind hi s principal. [1872.] Cal 
Jur 3d Corporations § 537, Trusts §§ J05, 
108, 190; 19 Cal Practice Rev, Ch 425C, 
Proceeding for Modification of Terms of a 
Trust; Cal Forms-42: 141; Witkin Summary 
(8th 00) pp 5429, 5436, 5460. 

§ 2268. All must act. Where there are 
several co·trustees, all must unite in any act 
to bind the trust property, unless the decla­
ration of trust otherwise provides. [1872.] 
Cal JUT 3d Trusts § /09; Cal Forms·42: 116, 
42:141, 42:169, 42:172; Witkin Summary 
(8th ed) P 5430. 

§ 2269. [Discretionary powers]. 
(a) Except as provided in subdivision (c), a 
discretionary power conferred upon a trustee 
is presumed not to be left to his or her 
arbitrary discretion, but shall be exercised 
reasonably. 

(b) The exercise of a discretionary power 
is subject to review by a court of competent 
jurisdiction. 

(c) Except a' provided in subdivision (d), 
where a trust instrument confers absolute, 

i._ 

, ." 
. ~' 

. ' .. ' ; .. 

.' , 

sole, or uncontrolled discretion' upon a 
trustee, the trustee shall act in accordance 
with fiduciary principles and shall not act in 
bad faith or in disregard of the purposes of 
the trust. 

(d) Notwithstanding the trustor's use of 
terms such as "absolute'~, "soIe'\ or "uncon· 
trolled", a person who is the beneficiary of 
the trust, either individually or as trustee or 
cotrustee, and who holds a power to take or 
distribute income or principal to or for the 
benefit of himself or herself pursuant to a 
standard shall exercise that power reason­
ably and in accordance with the standard. In 
any case in which the standard governing 
the exercise of the power does not clearly 
indicate that a broader power is intended, 
such a holder of the power may exercise it 
in his or her favor only for his or her health, 
education, support, or maintenance, and the 
exercise of the power shall be subject to 
review by a court of competent jurisdiction. 

(e) Unless specifically so authorized, a 
person who holds a power to appoint or 
distribute income or principal to or for the 
benefit of others, either individually or in a 
fiduciary capacity, may not use the power to 
discharge his or her legal obligations. [1872; 
1981 ch 1046 § 1.] Cal Jur 3d Trusts §§ 103, 
104; Cal Forms-42:120, 42:141. 42:142; Wi/­
kin Summary (8th ed) pp 5432, 5433. 

§ 2270. [Powers with respect to shares 
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of stock] A trustee may give proxies to vote 
any shares of stock of a corporation, 
whether domestic or foreign, held in trust, 
or to exercise any voting rights attaching to 
or arising from property held in trust. He 
may waive notice of and consent to any 
meeting of shareholders or property owners 
or authorize by a writing any action which 
could be taken by shareholders. [1939 ch 
538 § 3.] Cal Jur 3d Trusts § 162; Cal 
Forms-42:141, 42:165; Witkin SummllIY (8th 
ed) pp 4424, 4427. 

§ 2271. [private foundation or charitable 
trust] The trustee or trustees of every trust 
(whenever created), during any period or 
periods such trust is deemed to be a "private 
foundation" as defined in Section 509 of the 
Internal Revenue Code of 1954, as added by 
Section 101 of the Tax Reform Act of 1969 
(all references in this article to the Internal 
Revenue Code shall refer to such code as 
amended by such act). or a "charitable 
trust" as defined in paragraph (I) of subsec­
tion (a) of Section 4947 of such code, shall 
distribute its income for each taxable year 
(and principal if necessary) at such time and 
in such manner as not to subject the assets 
of such t.TOst to tax under Section 4942 of 
.such code (as modified by paragraph (3) of 
.subsection (1) of Section 10 I of the Tax 
Reform Act of 1969). The trustee or trustees 
of every such trust shall not engage in any 
·act of self-dealing as defined in subsection 
(d) of Section 4941 of such code '(as modi­
fied by paragraph (2) of subsection (1) of 
.Section 101 of the Tax Reform Act of 1969), 
retain any excess business holdings as de­
.fined in subsection (c) of Section 4943 of 
,Such code, make any investments in such 
manner as to subject the assets of said trust 
to tax under Section 4944 of such code, or 
make any taxable expenditure as defined in 
subsection (d) of Section 4945 of such code 
(as modified by paragraph (5) of subsection 
(1) of Section 10\ of the Tax Reform Act of 
1969). 

The provisions of this section shall be 
deemed to be contained in the instrument or 
instruments creating every trust to which 
this section applies, and any provision of 
such instrument or instruments inconsistent 
therewith or to the contrary thereof shall be 
without effect. [1971 ch 717 § I, effective 
August 24, 1971.] Cal Fonns-42:141, 42:243. 

§ 2271.1. [Split-interest trust) (a) The 
trustee or trustees of every trust (w henever 
created), during any period or periods such 
trust is deemed to be a "split-interest trust" 

1/ 
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as described in paragraph (2) of subsection 
(a) of Section 4947 of the Internal Revenue 
Code of 1954, shall not: 

(I) Engage in any act of self-dealing as 
defined in subsection (d) of Section 4941 of 
such code (as modified by paragraph (2) of 
subsection (1) of Section 101 of the Tax 
Reform Act of \969). 

(2) Retain any excess business holdings as 
defined in subsection (c) of Section 4943 of 
such code. 

(3) Make any investments in such manner 
as to subject the assets of such trust to tax 
under Section 4944 of such code. 

(4) Make any taxable expenditure as de­
fined in subsection (d) of Section 4945 of 
such code (as modified by paragraph (5) of 
subsection (/) of Section 101 of the Tax 
Reform Act of 1969). 

(b) Paragraphs (2) and (3) of subdivision 
(a) shall not apply to any trust described in 
paragraph (3) of subsection (b) of Section 
4947 of the Internal Revenue Code of 1954. 

(c) This section shall not apply with re­
spect to: 

(I) Any amounts payable under the terms 
of such trust to income beneficiaries, unless 
a deduction was allowed under subpara. 
graph (b) of paragraph (2) of subsection (I) 
of Section 17q, subparagraph (b) of para· 
graph (2) of subsection (e) of Section 2055, 
or subparagraph (b) of paragraph (2) of 
subsection ( c) of Section 2522 of such code; 
or 

(2) Any amounts in trust other than 
amounts for which a deduction was allowed 
under Section 170, paragraph (2) of subsec­
tion (b) of Section 545, paragraph (2) of 
subsection (b) of Section 556, subsection (c) 
of Section 642, Section 2055, paragraph (2) 
of subsection (a) of Section 2106, or Section 
2522 of such code, if such amounts are 
segregated, as that term is defined in para­
graph (3) of subsection (a) of Section 4947 
of such code. from amounts for which no 
deduction was allowable; or 

(3) Any amounts transferred in trust be­
fore May 27, 1969. 

(d) The provisions of this section shall be 
deemed to be contained in the instrument or 
instruments creating every trust to which 
this section applies, and any existing provi· 
sion of such instrument or instruments in­
consistent therewith or to the contrary 
thereof shall be without further effect. [1971 
ch 717 § 2, effective August 24, 1971.] 

§ 2271.2. [Tax proceedings; Us pendens) 
(a) The superior coun shall have jurisdiction 
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to hear and determine any proceedings con­
templated by paragraph (3) of subsection (1) 
of Section !Olaf the Tax Reform Act of 
1969. Such proceedings may be brought by 
the organization involved. All specifically 
named beneficiaries of such organization and 
the A !tomey General shall be parties to 
such proceedings. This provision shall not be 
exclusive, and is not intended to limit any 
jurisdiction which otherwise exists. 

(b) Whenever the instrument or instru­
ments creating any trust affected by this 
section have been recorded, a notice of pen­
dency of such judicial proceedings shail be 
recorded in a similar manner within 10 days 
from the commencement thereof. A duly 
certified copy of any final judgment or de­
cree in such proceedings shall be similarly 
recorded. [1971 ch 717 § 3, effective August 
24, 1971.] 

§ 2272. [Leasing trust property 1 When 
the term of a trust is of uncertain or indefi-

nite duration or is terminable on the death 
of one or more persons and· the trustee is 
given the power, expressly or by implication, 
to lease the trust property, and the instru­
ment creating the trust contains no provision 
to the contrary, the trustee may lease the 
trust property for any reasonable period of 
time and such lease shall not be impaired by 
reason of the termination of the trust prior 
to the expiration of the lease. As to the 
lessee, his successors in interest and holders 
of encumbrances or charges on the leasehold 
estate, the reasonableness of the term of the 
lease shall be conclusively presumed; pro­
vided, that in the .:ase of testamentary trusts 
such presumption shall only apply if an 
order of court is obtained pursuant to Sec­
tion 1120 of the Probate Code authorizing 
or confirming the making of the lease by the 
trustee. [1947 ch 506 § I.] Cal Jur 3d Evi­
dence § 104, Trusts § 154; Cal Forms-
22:241, 42:141, 42:160; Witkin Summary 
(8th ed) pp 2113, 5431. 

ARTICLE 4 

. Rights of Trustees 

§ 2273. Indemnification of trustee. 
§ 2274. Compensation of trustee. 
§ 2275. Involuntary trustee. 

Cal Forms-42:141. 

§ 2273. Indemnification of trustee •. A 
·trustee is entitled to the repayment, out of 
the trust property, of all expenses actually 
'and properly incurred by him in the perfor­
mance of his trust. He is en titled to the 
repayment of even unlawful expenditures, if 
they were prod uctive of actual benefit to the 
estate. [1872.) Cal Jur 3d Deeds of Trust 
§ 244, Trusts §§ 201, 202, 203; Cal Forms-
42:131, 42:134; Witkin Procedure 2d, p 
3269; Summary (8th ed) pp 5441, 5442. 

§ 2274. [Compensation of trustee.) If the 
declaration of trust contains provisions for a 
trustee's compensation, the trustee shaH be 
entitled to be compensated in accordance 
therewit h. Upon proper showi ng, the court 
may fix or allow greater compensation than 
could be allowed under the provisions of the 
trust (I) where the duties of the trustee are 
substantially greater than those contem­
plated at the creation of the trust, or (2) 
where the compensation in accordance with 
the provisions of the trust would be inequita­
ble or unreasonably low or (3) in other 
extraordinary circumstances calling for equi-
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table relief. If a declaration of trust does not 
specify the trustee's compensation, the 
trustee shall be entitled to such compensa­
tion as may be reasonable under the circum­
stances. Unless the declaration of trust pro­
vides or the trustees agree otherwise, if there 
are two or more trustees, the compensation 
shal! be apportioned among the trustees 
aCCOrding to the services rendered by them 
respectively. The superior court shall have 
jurisdiction to determine any compensation 
provided by this section in an action, 
brought by the trustee, to which all inter­
ested persons are made parties. [1872; 1889 
ch 224 § 1; 1909 ch 151 § 1; 1937 ch 536 
§ I; 1967 ch 661 § 1; 1972 ch 937 § I.) Cal 
Jur 3d Trusts §§ 194, 195, 196, 197, 224; 
Cal Forms-42:41, 42:131; Witkin Summary 
(8th ed) pp 5373, 5439-5441, 5757, 5658. 

§ 2275. In>oluntary trustee. An involun­
tary trustee, who becomes such through his 
own fault, has none of the rights mentioned 
in this article. [1872.) Cal Jur 3d Trusts 
§§ 194, 200, 202. 
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ARTICLES 

Termination of the Trust 

§ 2279. Trust, how extinguished. 
§ 2279.1. Defeat or substantial impairment of trust purpose 
§ 2280. Revocation of trusts. 
§ 2281. Trustee's office, how vacated. 
§ 2282. Discharge of trustee 
§ 2283. Removal by superior court. 

§ 2279. Trust, how extinguished. A trust 
is extinguished by the entire fulfillment of its 
object, or by such object becoming impossi­
ble or unlawful. [1872.] Cal Jur 3d Deeds of 
Trust § 158, Trusts §§ 243, 244; 19 Cal 
Practice Rev, Ch 425D, Proceeding To Ter­
minate a Trust; Witkin Summary (8th ed) p 
5471. 

§ 2279.1. [Defeat or substantial impair­
ment of trust purpose] (a) If the superior 
court shall at any time determine that the 

· fair market value of the principal of a trust 
has become so low, in relation to the costs 
ef administration thereof, that continuance 
of the trust pursuant to its existing terms 
will defeat or substantially impair the ac­
complishment of the purposes of the trust, 
the court may, in its discretion in a manner 
which conforms as nearly as possible to the 
intention of the trustor, order that the 

,'trustee be changed, that the terms of the 
trust be modiJied, or that the trust be termi­
nated, in whole or in part. 

, _ (b) If the court orders termination of the 
· trust, in whole or in part, it shall direct that 
, the principal and undistributed income be 
: distributed to the beneficiaries in a manner 
· which conforms as nearly as possible to the 
, intention of the trustor; and may make such 
other and further orders as it deems neces­
sary or appropriate to protect the interests 
of the beneficiaries. 

, (c) Nothing in this section shall limit any 
power of the court to permit modification or 
termination of any trust, as such power 
existed before the adoption of this section. 

(d) The existence of a spendthrift or simi­
lar protective provision in the trust, shall not 
make this section inapplicable. [1973 ch 506 
§ I.) Cal Jur 3d Trusts § 245; 19 Cal Prac­

, tice Rev, Ch 425C, PrOCeeding for Modifica-
tion of Tel111s of a Trust; Cal F0l111s-42:26, 
42:175; Witkin Summary (8th ed) pp 5373, 
5471. 5472, 5754. 

§ 2280. [Revocation of trusts.] Unless 
expressly made irrevocable by the instru-

,,- " I' 

ment creating the trust, every voluntary 
trust shall be revocable by the trustor by 
writing filed with the trustee. When a volun­
tary trust is revoked by the trustor, the 
trustee shall transfer to the trustor its fuU 
title to the trust estate. Trusts created prior 
to the date when this act shall become a law 
shall not be affected hereby. [1872; 1931 ch 
950 § I.] Cal Jur 3d Deeds of Trust § 4, 
Powers §§ 34, 35, Trusts §§ 250, 251, 252; 
Cal Forms-42:26, 42:301, 42:315. 42:317; 
Witkin Summary (8th ed) pp 1497, 1988, 
1992,5474. 

§ 2281. Trustee's office, how vacated. 
The office of a trustee is vacated: 

(I) In the case of an individual trustee, 
by- . 

(a) His discharge; 
(b) His death; 
(c) Appointment of a conservator or 

guardian of his person or estate; or 
(d) The filing by him of a petition for 

adjudication of bankruptcy or foi approval 
of an arrangement, composition or other 
extension under the National Bankruptcy 
Act. or the approval for a petition filed 
against him for any of said purposes. 

(2) In the case of a corporate trustee by­
(a) Its discharge; 
(b) Revocation of its charter or suspen­

sion of its corporate powers, if its charter 
shall remain revoked or its powers remain 
suspended for a period of thirty (30) days; 

(c) Appointment of a receiver for such 
trustee if such appointment shall not be 
vacated within a period of thirty (30) days; 
or 

(d) The filing by it of a petition for 
adjudication of bankruptcy or for approval 
of an arrangement, composition or other 
extension under the National Bankruptcy 
Act, or the approval of a petition filed 
against it for any of said purposes. 

Provided, that any bona fide transaction 
entered into with such trustee by any person 
acting without actual knowledge that his or 
its office has been vacated as herein provided 
shall be binding on aU parties. 
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The provisions of this section shall extend 
and apply to trustees under deeds of trust 
given to secure obligations. [1872; 1961 ch 
1042 § I.) Cal Jur 3d Trusts § 58; Cal 
Forms-42:24; Witkin Summary (8th ed) p 
5396. 

§ 2282. [Discharge of trustee] A trustee 
'can be dis~harged from his trust only as 
follows: 

I. By the extinction of the trust; 
. 2. By the completion of his duties under 

the trust; 
3. By such means as may be prescribed by 

the declaration of trust; 
4. By the consent of the beneficiary, if he 

have capacity to contract. 
S. By the judgment of a competent tribu­

nal, in a direct proceeding for that purpose, 

that he is an incompetent as defined by 
Section 1435.2 of the Probate Code; or, 

6. By the superior court. [I 872; 1883 ch 5 
§ I; 1961 cb 1042 § 2.) Cal Jur 3d Trusts 
§§ 59, 60; Cal Forms-42:95: Witkin Sum­
mary (8th ed) p 5393. 

§ 2283. [Removal by superior court.] 
The superior court may remo"e any trustee 
who has violated or is unfit to execute the 
trust, or may accept the resignation of a 
trustee. This section shall not, however, 
apply to a trustee of a trust created by a will 
admitted to probate in any court of this 
state. [1872; 1880 ch 41 § 23; 1969 ch 272 
§ I.] Cal Jur 3d Trusts §§ 66, 67, 70; f9 Cal 
Practice Rev, Ch 425B, Proceeding To Re­
move Trustee: Cal Forms-42:24; Witkin 
Summary (8th ed) pp 5393, 5394, 5396, 
5446. 

: ". 
ARTICLE 6 '.' 

.. Succession or Appointment of New Trustees 

§ 2287. Appointment to fill vacancy 
";.' 

§ 2288. Survivorship between co-trustees. 
§ 2289. Appointment by court 

§ 2287. [Appointment to fill vacancy] 
The superior court shall appoint a trustee 
whenever there is a vacancy and the declara­
tion of trust does not provide a practical 
method of appointment. Other things being 
equal, the court shall give preference to the 
nominee of beneficiaries of the trust who are 
over fourteen years of age. [1872; 1880 ch 41 
§ 24; 1911 ch 67 § 1; 1913 ch 237 § 1; 1933 
ch 970 § I.] Caf Jur 3d Deeds of Trust § f2, 
Trusts §§ 55, 56, 57; f9 Cal Practice Rev, 
Ch 425B, Proceeding To Remove Trustee: 
Cal Forms-42:24, 42:96; Witkin Summary 
(8th ed) p 5393. 

§ 2288. Survivorship between co-trust­
ees. On the death, renunciation, or discharge 
of one of several co-trustees the trust sur· 

''I 

. ~ -, 

vives to the others. [1872.] Cal Jur 3d Trusts 
§ 63; Cal Forms-42:24, 42:f70; Witkin Sum­
mary (8th ed) p 5393. 

§ 2289. [Appointment by court] When a 
trust exists without any appointed trustee, or 
where all the trustees renounce, die, or are 
discharged, the superior court of the county 
where the trust property, or some portion 
thereof, is situated, must appoint another 
trustee, and direct the execution of the trust. 
The court may, in its discretion, appoint the 
original number, or any less number of 
trustees. [1872; 1880 ch 41 § 25.] Cal Jur 3d 
Trusts §§ 55, 56; Cal Forms-42:22, 42:24, 
42:72; Wilkin Summary (8th cd) pp 5376, 
5393. 
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CHAPTER 19 

Administration of Trusts 

ARTICLE 1 
Testamentary Trusts 

§ 1120. Continuing jurisdiction; Accounting; Petition for instructions and authority; Hear­
ing; Appointment of guardian ad litem 

§ 1120.1. Same: Additions to trust. 
§ 1120.la. Notices to beneficiaries; Annual statement; Summary; Petition to remove court's 

jurisdiction 
§ 1120.2. Court discretion to confer powers not expressly contained in will. 
§ 1120.5. Request for special notice by beneficiary. 
§ 1120.6. Modification or termination if trust purpose defeated or impaired by. corpus 

deficiencies. 
§ 1121. Accounting: Application: Order. 
§ 1122. Compensation of trustee. _ 
§ 1123. Conclusiveness of decree: Persons not in being. 
§ 1123.5. Removal of trustee: Procedure. 
§ 1123.6. Same: Preliminary surrender of trust assets and suspension of powers of trustee. 
§ 1123.7. Same: Exclusiveness of jurisdiction and procedure. 
§ 1124. Declination of trustee named in will: Procedure. 
§ 1125. Appointment of trustee to fill vacancy: Application: Notice. 

. § 1125.1. Resignation after distribution: Petition: Notice of hearing: Liability Qn bond. 
§ 1126. Trusteeship vacancy. 
§ 1127. Bond of trustee. 
§ 1127.5. Designating charitable corporation as substitute or successor trustee without requir­

ing bond. 
§ U28. Transfer of trust proceedings to other county: Petition. 
§ 1129. Hearing and notice: Who may appear and oppose: Order for transfer: Duties of 

clerk: Jurisdiction of court to which proceedings are transferred: Practice. 
§ 1 \30. Vouchers in support of trustee's account: Withdrawal on leaving certified copy on 

file: To be produced on demand: When may be destroyed or delivered to 
trustee. 

§ 1 \30.1. Certificate of appointment. . 
§ 1132. Order for transfer of places of administration or trust assets. 

_ . § 1133. Administration of more than one trust as a single trust. -

§ 1120. Continuing jurisdiction; Ac-
c:ountin g; Petition for instructions and au­
thority; Hearing; Appointment of guardian 
ad litem. (a) A trust created by a will is no! 
subject to the continuing jurisdiction of the 
superior court, unless the testator provides 
otherwise. Article 2 (commencing with Sec­
tion 1 \3 8) shall be applicable to the trust to 
the extent that the will or article does not 
provide otherwise. 

(b) When a trust created by a will contin­
ues after distribution, and the testator pro­
vides that the superior court shall not lose 
jurisdiction of the estate by final distribution, 
the superior court shall retain jurisdiction 
for the purpose of determining to whom the 
property shall pass and be delivered upon 
final or partial termination of the trust, to 
the extent that the determination is not 
concluded by the decree of distribution. of 
settling the &ccounts and passing upon the 
acts of the trustee, of authorizing the uustee 
to accept additions to the trust from sources 
other than the estate of the decedent, and 
for the other purposes hereinafter set forth. 
Any trustee appointed by will, or appointed 

to execute a trust created by wi!!, may, from 
time to time pending the execution of the 
trust, or at the termination thereof, render 
for settlement his or her accounts and report 
his or her acts as trustee, before the superior 
court in which the will was probated. For 
that purpose, the trustee shall present to the 
court a verified account and report, setting 
forth the accounts in detail, reporting bis or 
her acts as trustee, and showing the condi­
tion of the trust estate. If the trustee dies or 
becomes incompetent, the account and re­
port shall be presented by the trustee's exec­
utor, administrator, guardian, or conserva­
tor. In the event the trustee dies or becomes 
incompetent, and there is no executor, ad­
ministrator, guardian, or conservator ap­
pointed for the trustee's estate, or in the 
event the trustee absconds, the court m1Y 
compel the attorney for the deceased, incom­
petent, or absconding trustee to present the 
account and report to the extent that the 
attorney has information or records available 
for that purpose. The account and report of 
the attorney need not be verified. A fee shall 



Probate Code 

be allowed to the attorney by the court for 
this service. 

The trustee may also petition such court, 
from time to time, for instructions as to the 
administration of the trust for authority to 
aocept additions to the trust from any source 
or sources other than the estate of the 
decedent, and for authority to exercise the 
powers authorized by Section 1120.2 of this 
code. The court may hear the petition and 
instruct or authorize the trustee by order 
rendered before or after any distribution to 
the trustee. When the trustee files the peti· 
tion before any distribution of the estate to 
the trustee, the trustee shall, in addition to 
any other notice required, cause notice of 
the hearing to be mailed to tbe personal 
representative and shall further cause notice 
of the hearing to be mailed to all persons, 
including heirs, legatees, and devisees, at 
their last known address, to whom the court 
may order notice to be gi ven, and shall, 
upon fi~ng the petition and before giving 
notice thereof, secure from the court an 
order designating the persons in addition to 
the personal representative and the beneficia­
ries to whom the court requires that notice 
be given, 0.. an order that notice to tbe 
personal representative and the beneficiaries 
is the only notice that shall be required. 

When it appears from the allegations of 
the petition that the trustee seeks instruc­
tions to exercise a power not conferred upon 
the trustee or seeks authority to exercise the 
powers authorized by Section 1120.2, the 
petition shall set forth the particulars of and 
the necessity for the action sought to be 
taken. 

The clerk shall set the hearing upon the 
aocount and report or petition for settlement 
or instructions. The trustee shall cause no­
tice of the hearing to be given to the benefi­
ciaries, including all persons in being who 
shall or may participate in the corpus or 
income of the trust, at their last known 
addresses, as provided in Section 1200.5, 
whether they have requested special notice 
or given notice of appearance or not. In 
addition to the above notice, when the peti­
tion relates to the exercise of a power not 
conferred or seeks authority to exercise the 
powers authorized by Section 1120.2, a copy 
of the petition shall be attached to and 
mailed with copies of the notice which are 
mailed and the cou;'( or judge shall, at least 
10 days before the return day, appoint a 
suitable person who shall appear and act as 
gnardian ad litem of any person or persons 
of a designated class, who are not ascer-
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tained, or who are not in being, and who 
may become beneficiaries or may so partici­
pate in the trust. None of the provisions of 
Section 373 of the Code of Civil Proced ure 
shall apply to the appointment. 

(c) In addition to the provisions of subdi· 
vision (b), the personal representative of the 
decedent's estate, prior to final distribution, 
or the trustee, beneficiary, or remai nderman, 
before or after final distribution, may peti­
tion the superior court to amend or conform 
the trust provisions of the decedent's will in 
the manner required to qualify the dece­
dent's estate for the charitable estate tax 
deduction pertnitted by federal law. The 
petition may include a request to add to the 
trust provisions of the decedent's will the 
mandatory governing instrument require­
ments for a charitable remainder trust, as 
required by final regulations and rulings of 
the United States Internal Revenue Service. 
Notice of the petition shall be given to the 
Attorney General. No amendment or con­
fortnation may be ordered by the court 
without having first received written agree­
ment to the proposed changes or disclaImer 
of interest from all interested parties in the 
trust. The execution of an agreement shall 
not be construed to be a contest under any 
provisions of the will prohibiting will con­
tests.' The existence of a spendthrift or simi­
lar protective provision in the trust shall not 
make this subdivision inapplicable to that 
trust. [1931; 1933 ch 969 § 14; 1953 ch 696 
§ I; 1959 ch 864 § I; 1963 ch 863 § I; 1965 
ch 1477 § I; 1967 eh 1219 § I; 1975 ch 474 
§ 1.5, effective August 30, 1975, operative 
January I, 1976; 1976 ch 860 § 3; 1980 ch 
955 § 25.3; 1982 ch 1199 § I.] Cal Jur 3d 
Accounts and Accounting § 60, Actions 
§ 19, Decedents' Estates §§ 102, 110, 899, 
Jury § 15, Mandamus and Prohibition § 100, 
Trusts §§ 4, 57 et seq., 154, 167, 210, 228 et 
seq.; Cal Practice Rev Ch 423 Action 
Against Trustee to Compel Accounting; Cal 
Forms·22:241, 41:642; Witkin Procedure 2d, 
pp 710, 1264, 2913, 4193; Summary (8th ed) 
pp 5372, 5751-5753, 5755, 5757, 5760, 5761, 
5820. 

§ 1120.1. Same: Additions to trust. 
Whenever a trustee receives additions to the 
trust in accordance with a decree rendered 
pursuant to Section 1120 of tris cod,,, such 
additions shall be subject to the jurisJ:ction 
of the court in the same respects as property 
received by the trustee from the decedent's 
estate. [1959 ch 864 § 2.] Cal Jur 3d Dece­
dents' Estates § 110, Trusts § 232; Cal 



Fonns 37:312; Witkin Summaty (8th ed) P 
5753. 

§ 1120.18. Notices to beneficiaries; An­
nual statement; Summary; Petition to re­
move court's jurisdiction. This section shall 
only apply to trusts described in subdivision 
(a) of Section J 120 which were created by a 
will executed before July I, 1977. 

(a) The trustee of such a trust shall give 
notice on or before July I, 1983, or within 
six months after the initial funding of the 
trust, whichever occurs later, by registered 
or certified mail to each beneficiary, includ­
ing all persons in being who shall or may 
participate in the corpus or income of the 
trust, at their last known addresses, contain· 
ing the following information: 

(1) A statement that as of January I, 
1983, Section 1120 of the Probate Code was 
amended to remove the necessity for manda· 
tory court supervision of the trust. ' 

(2) A statement that, unless the terms of 
trust limit or eliminate such authority, Sec· 
tion' 1138.1 of the Probate Code g;"es the 
beneficiary and remainderman the right to 
petition a court to determine important mat­
ters relating to the administration of the 
trust, and a copy of the text of Section 
1138.1. 

(3) A statement that each income benefi­
ciary, as defined in subdivision (1) of Section 
130m of the Civil Code, and any other 
beneficiary or remainderman upon written 
request to the trustee, is entitled to a state· 
ment of the income and principal receipts 
and disbursements of the trust at least annu· 
ally. ' 

(4) A statement that the beneficiary or 
remainderman is entitled to petition a court 
to settle the accounts and pass upon the acts 
of the trustee. 

(5) The name and location of the superior 
court in the county in which it is appropri­
ate to file a petition pursuant to Section 
1138.1. 

(6) When no trustee is a trust company, 
as defined in Section 107 of the Financial 
Code, a statement that a hearing will be held 
by the superior court named in paragraph 
(5) to ohtain approval of the court and 
determine the conditions, if any, for the 
removal of the trust from the continuing 
jurisdiction of the court. 

The trustee shall file with the court which 
previously had jurisdiction over the adminis­
tration of the trust proof of service of the 
notice set forth in this subdivision on or 
before August I, 1983, or within seven 

Probate Code 

months after the initial funding of the trust, 
whichever occurs laler. 

(b) The trustee shall furnish, at least an­
nually, and at termination of the trust, a 
statement of the income and principal re­
ceipts and disbursements that have occurred 
since the immediately preceding statement to 
each income beneficiary, as defined in subdi· 
vision (1) of Section 730m of the Civil 
Code, and to each other beneficiary or re­
mainderman who has made written request 
therefor. 

(c) Within 90 days after the end of each 
fiscal year of the trust, the trustee shall 
furnish to each of the persons described in 
subdivision (b) a summary setting forth the 
following: 

(1) The cost of each trust asset. , 
(2) The present value of each asset as of 

the end of the fiscal year of the trust. ' 
(3) The total present value of all assets as 

of the end of the current and immediately 
preceding fiscal year of the trust. 

(4) The net income for the current and 
immediately preceding fiscal year of the 
trust. 

(5) Trustee compensation for the current 
and immediately preceding fiscal year of the 
trust. 

The summary shall also state that the 
recipient may petition a court pursuant to 
Section 1138.1 to obtain a court review, 
shall set forth a copy of the text of Section 
1138.1, and shall give the name and location 
of the appropriate court in which, to file a 
petition. 

(d) Notwithstanding the provisions of 
subdivision Ca) of Section 1120, with respect 
to a trust where no trustee is a trust com­
pan y, as defined in Section 107 of the Finan­
cial Code. the trustee may only remove the 
trust from the continuing jurisdiction of the 
superior court with the approval of the 
court. To obtain such approval the trustee 
shall file a verified petition with the clerk 
setting forth the trust accounts in detail, 
reponing his or her acts as trustee. showing 
the condition of the trust estate, and attach­
ing a true copy of the trust instrument. 
Thereupon the clerk shall set the petition for 
hearing by the court. Notice of the hearing 
shall be given, along with the notice required 
by subdivision (a), at least 30 days before 
the hearing to all those persons who are 
entitled to receive the notice required by 
subdivision (a), At the hearing the court 
may receive testimony from any interested 
person and may grant or deny the peti tion. 
or require a bond as a condition of granting 
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the petition, as the court· in its discretion 
deems fit. 

(e) When a beneficiary or remainderman 
is a minor, ward or conservatee, any noticet 

statement, or summary required to be sent 
to the beneficiary or remainderman by this 
section shall be sent to the parent, guardian, 
or conservator, as the case may be, of the 
beneficiary or remainderman. In addition, if 
the trustee, at the time the notice required 
by subdivision (a) is sent, has actual knowl­
edge that a beneficiary or remainderman 
who is not a mjnor, ward, or conservatee is 
being assisted by another individual in the 
handling of his or her personal affairs, the 
trustee shall send the notice required by 
subdivision (a) to both that individual and 
the beneficiary or remainderman and, upon 
the written request of either of them, shall 
also send the statements and summaries 
required by subdivisions (b) and (c) to both 
of them. 

(I) Where the trust is a charitable trust 
subject to Article 7 (commencing with Sec­
tion. 12580) of Chapter 6 of Part 2 of Di \;­
sion 3 of Title 2 of the Government Code, 
upon the vesting of any charitable interest 
created by the trust the trustee shall thereaf­
ter furnish to the Attorney General the 
statements and summaries required by sub­
divisions (b) and (c) without the necessity of 
any written request. A charitable interest is 
deemed to be vested within the meaning of 
this subdivision as of the time when it is first 
ascertainable that income or corpus is, or·in 
t.he futu re wiU be, paid to a charity or 
applied for a charitable purpose. Notwith­
stailding the provisions of Section 1138, the 
Attorney General may petition the court to 
settle the account and pass upon the acts of 
the trustee as provided in Section 1138.1. 
[1982 ch 1199 § 2.] 

§ 1120.2. Court discretion to confer pow­
ers not expressly contained in will. On peti­
tion of the trustee, made at any time, or on 
petition of the executor or administrator 
included in a petition for preliminary or final 
distribution, where after hearing it appears 
to be necessary or desirable in order to carry 
out the purposes of the trust that the trustee 
be given powers not expressly contained in 
the will or otherwise conferred by law, tlje 
court may in its discretion confer upon the 
tm.tee any or all of the following powers 
when it appears to the court that such 
powers are not inconsistent with the provi­
sions or purposes of the trust; such powers 
conferred may be of a continuing nature or 

may be exercised only in specific instances, 
as the court may determine: 

(1) To manage, control, sell, convey, di­
vide, and to sell upon deferred payments; to 
lease for terms within or extending beyond 
the duration of the trust for any purpose 
including exploration for and removal of 
gas, oil, or other minerals; to enter into 
community oil leases. 

(2) To retain property, including stock of 
the trustee, and invest and reinvest as pro­
vided by law from time to time existing, 
including investments in any common trust 
fund now or hereafter established by the 
trustee. 

(3) To borrow; to place, replace, renew or 
extend any encumbrance upon any trust 
property. 

(4) To participate in voting trusts, pooling 
agreements, forec1osures, reorganization, 
consolidation, mergers, and liquidations and 
in connection therewith, to deposit securities 
with and transfer title and delegate discre­
tions to any protective or other committee as 
the trustee may deem advisable. 

(5) To acquire or dispose of an asset, for 
cash or on credit, at public or private sale; 
and to exchange, partition, change the char­
acter of, or abandon a trust asset or any 
interest therein. 

(6) To make ordinary or extraordinary 
repairs or alterations in buildings or other 
trust property, to demolish any improve­
ments, to raze existing or erect new party 
walls or buildings. 

(7) To subdivide, develop, or dedicate 
land to public use; or to make or obtain the 
vacation of plats and adjust boundaries; or 
to adjust differences in valuation on ex­
change or partition by giving or receiving 
consideration; or to dedicate easements to 
public use without consideration. 

(8) To grant an option involving disposi­
tion of a trust asset, or to take an option for 
the acquisition of any asset. 

(9) To vote a security, in person or by 
general or limited proxy. 

(10) To pay calls, assessments, and any 
other sums chargeable or accruing against or 
on account of securities. 

(II) To sell or exercise stock subscription 
or com'ersion rights. 

(12) To hold a security in the name of a 
nominee or in other form without disclosure 
of the trust, so that title to the security may 
pass by delivery, but the trustee is liable for 
any act of the nominee in connection with 
the security so held. 

(\3) To insure the assets of the trust 
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against damage or loss, and the trustee 
against liability with respect to third per­
sons. 

(14) To advance money for the protection 
of the trust, and for all expenses, losses, and 
liabilities sustained in !lie administration of 
the trust or because of the holding or owner­
ship of any trust assets, for which advances 
with any interest the trustee has a lien on 
the trust assets as against the beneficiary. 

(15) To payor contest any claim; to settle 
a claim by or against the trust by compro­
mise, arbitration, or otherwise; and to re­
lease, in whole or in part, any claim belong­
ing to the trust to the extent that the claim 
is uncollectible; to institute, compromise and 
defend actions and proceedings. 

(16) To pay taxes, assessments, compensa­
tion of the trustee, and other expenses in­
curred in the collection, care, administration, 
and protection of the trust. 

"(17) To continue or participate in any 
business or other enterprise and to effect 
incorporation, dissolution, or other change 
in the form of organization of the business 
or enterprise. 

(18) To exercise any other power or pow­
ers which to the court appear necessary or 
desirable. 

Except as specifically provided in the will, 
the provisi ons of this section apply to any 
will executed before or after the effective 
date of this section and to any trust asset 
acquired by the trustee of the trust created 
by such will, before or after the effective 
date of this section. 

If any provision of this section or the 
application thereof to any person, property 
or circumstance is held invalid, the invalid­
ity does not affect other provisions or appli­
cations of the section which can be given 
effect without the invalid provision or appli­
cation, and to this end the provisions of this 
section are severable. [1967 ch 1219 § 2.) Cal 
Jur 3d Decedents' Estates § 110, Trusts 
§§ 224, 233; Cal Forms-41 :63S; Witkin Sum­

"mary (Sth ed) pp 5373, 5429, 5755, 5756. 

§ 1120.S. Request for special notice by 
beneficiary. When any beneficiary under a 
trust shall have made a request for special 
notice pursuant to Section 1202, a copy of 
the petition and a copy of the account and 
report provided for in Section 1 I 20 sball be 
attached to the notice of hearing required to 
be mailed by t he trustee to such beneficiary 
pursuant to Section 1120. [1965 ch 1944 
§ I.) Cal Jur 3d Decedents' Estates § 110, 
Trusts § 234; Witkin Summary (Slh ed) P 
5757. 
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§ 1120.6. Modification or termination if 
trust purpose defeated or impaired by corpus 
deficiencies. (a) If upon petition of the 
trustee or any beneficiary of a trust, the 
superior court shall at any time determine 
that the fair market value of the principal of 
a trust has become so low, in relation to the 
costs of administration thereof, that continu­
ance of the trust pursuant to its existing 
terms will defeat or substantially impair the 
accomplishment of the purposes of the trust, 
the court may, in its discretion in a manner 
which conforms as nearly as possible to the 
intention of the trustor, order that the 
trustee be changed, that the terms of the 
trust be modified, or that the trust be termi­
nated, in whole or in part. 

(b) If the court orders termination of the 
trust, in whole or in part, it shall direct that 
the principal and undistributed income be 
distributed to the beneficiaries in a manner 
which conforms as nearly as possible to the 
intention of the trustor; and may make such 
other and further orders as it deems neces­
sary or appropriate to protect the interests 
of the beneficiaries. 

(c) Nothing in this section shall limit any 
power of the court to permit modification or 
termination of any" trust, as such power 
existed before tbe adoption of this section. 

(d) The existence of a spendthrift or simi­
lar protective provision in the trust shall not 
make this section inapplicable to such trust. 
[1973 ch 506 § 2.) Cal Jor 3d Trusts·§ 245; 
Cal Practice Rev Ch 425C Proceeding to 
Remove Trustee, Ch 425D Proceeding for 
Modification of Terms of Trust. Witkin 
Summary (Sth ed) pp 5754, 5755. 

§ 1121. Accounting: Application: Order. 
Upon application of any beneficiary of the 
trust, or the guardian or conservator of a 
beneficiary, the court, in its discretion, or a 
judge thereof, may order the trustee, after 
citation, to render his account; and such 
application shall not be denied where no 
account has been rendered to the court 
within six months. [1931; 1967 ch 719 § 5.5J 
Cal Jur 3d Accounts and Accounting § 60, 
Decedents' Estates § J 10, Trusts §§ 22S, 230; 
Cal Practice Rev Ch 423 Action Against 
Trustee to Compel Accounting; Witkin Sum­
mary (Sth ed) pp 5444, 5757. 

§ 1122. Compensation of trustee. If the 
will contains provisions for a trustee's com­
pensation, the trustee shall be entilled to be 
compensated in accordance therewith. Upon 
proper showing, the court may in the decree 
of distribution or thereafter fix or allow 
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greater compensation than could be allowed 
under the provisions of the will (I) where 
the duties of the trustee are substantially 
greater than those contemplated by the tes­
tator at the time of the signing of the will, 
or (2) where the compensation in accordance 
with the provisions in the will would be 
inequitable or unreasonably low or (3) in 
other extraordinary circumstances calling for 
equitable relief. If the will does not specify a 
trustee's compensation, the trustee shall be 
entitled to such compensation as may be 
reasonable under the circumslances and the 
court may, in tbe decree of distribution or 
thereafter, determine such reasonable com­
pensation and, in its discretion, fix or allow 
a periodic compensation for the trustee or 
trustees, to continue as long as it may deem 
proper. Unless the will provides or the trust­
ees agree otherwise. if there are two or more 
trustees, the compensation shall be appor­
tioned among the trustees accorcIing to the 
services rendered by them respectively. On 
settlement of each account the court shall 
allow the testamentary trustee his proper 
expenses and compensation for services as 
provided herein. [1967 ch 661 § 3; 1972 ch 
937 § 2~} Cal JUT 3d Decedents' Estates 
§ 110, Trusts §§ 194 et seq., 204; Witkin 
Summary (8th ed) pp 5439-5441, 5757, 
5836. 

§ 1123. Conclusiveness of decree: Per· 
sons not in being. A decree rendered under 
the provisions of this chapter, when it be­
comes final, shall be condusi ve upon all 
persons in interest, whether or not they are 
in being. [1931.} Cal Jur 3d Decedents' 
Estates § 110, Judgments § 285, Trusts 
§§ 222, 227, 225; Witkin Summary (8th ed) 
p 5752. 

§ 1123.5, Removal of trustee: Procedure. 
The court in which the administration is 
pending or, after final distribution, the court 
sitting in probate which has jurisdiction over 
a testamentary trust shall have power to 
remove a trustee of a testamentary trust, 
whether or not any property has been dis­
tributed to him or her, who has violated or 
is unfit to execute the trust or has acquired 
any interest or become charged with any 
duty adverse to the interest of any benefi­
ciary in the subject of the trust. The court 
may remove one or all of the cotrustees of a 
testamentary trust and appoint new trustees 
wbere the court determines that hostility, ill 
feeling, or continued lack of cooperation 
among and between cotrustees has impaired 

the proper administration of the trust. The 
proceeding may be initiated by the court 
upon its own motion or by verified petition 
of a beneficiary of, or any other person 
interested in. the trust, including any person 
in being who shall or may participate in the 
corpus or income of the trust. The clerk 
shall set the matter for hearing. The trustee 
whose removal is sought shall be personally 
served with a copy of the motion or petition 
and with notice of the time and place of the 
hearing thereon, at least \0 days before the 
hearing, provided, that if the trustee is not a 
resident of this state, or has absconded or 
concealed himself or herself from the state, 
the court may fix the manner of giving 
notice to him or her by mail, publication or 
otherwise, as the court may determine, and 
the court may proceed upon the notice as if 
the trustee had been personally served. In 
addition, the petitioner, or the court when 
acting upon its own motion. shall cause a 
copy of the petition or motion and of the 
notice of hearing to be mailed to the per­
sonal represenative, if any part of the estate 
remains to be distributed to the trustee, and 
to each cotrustee and to the beneficiaries, 
including therein all persons in being who 
shall or may participate in the corpus or 
income of the trust, at their last known or 
other addresses, as provided in Section 1200, 
whether any of the persons to whom notice 
is to be given have requested special notice 
or given notice of appearance. or to be 
personally served upon those persons. (1969 
ch 272 § 2; 1976 ch 553 § I; 1982 ch 1543 
§ II.) Cal Jur 3d Decedents' Estates § lIO, 
Trusts §§ 66 el seq.; Cal Practice Rev Ch 
425B Proceeding To Remove Trustee; Wil­
kin Summary (8th cd) pp 5396, 5742, 5753. 

§ 1123.6. Same: Preliminary surrender 
of trust assets and suspension of powers of 
trustee. The court, whenever it appears from 
the verified petition of a beneficiary of the 
trust or other person interested in the trust, 
or from facts coming to its attention, that 
the assets of the trust or the interests of a 
beneficiary may suffer loss or injury during 
the time required for hearing and decision 
by the trial court under Section 1123.5 and 
appellate review. if any, may compel the 
trustec whose removal is sought to surrender 
any assets of the trust in his poss\...ss.ion l.lr 
subject to his control to a custodian deSIg­
nated by the court or to a cotrustee and may 
suspend the powers of the trustee to such 
extent as the court deems necessary. [1969 
ch 272 § 3.] Cal Jur 3d Decedents' Esralt·s 



§ 110, Trusts § 70; Cal Practice Rev Ch 
425B Proceeding To Remove Trustee; Wil­
kin Summary (8th ed) P 5396. 

§ 1123.7. Same: Exclusiveness of juris­
diction and procedure. The jurisdiction and 
procedure provided by Sections 1123.5 and 
1123.6 shall be exclusive. [1969 ch 272 § 4.] 
Cal Jur 3d Decedents' Estates § 110, Trusts 
§ 70; witkin Summary (8th ed) p 5396. 

§ 1124. Declination of trustee named in 
will: Procedure. Any person named or desig­
nated as a trustee in a will may. at any time 
before distribution of any of the estate to 
him, decline to act as such trustee. by a 
writing filed with the clerk of the court 
where the estate proceedings are pending 
and within five days from the filing of said 
writing. shall mail a copy thereof, postage 
prepaid. from a post office within this State, 
addressed to the executor or administrator 
at his place of residence. if known to the 
person declining, if not, at the county seat of 
the county where the proceedings are pend­
ing. [1931; 1939 ch 537 § 1.) Cal JUT 3d 
Decedents' Estates § 110, Trusts § 53; Wit­
kin Summary (8th ed) pp 5340, 5376, 5393, 
5754. 

§ 1125. Appointment of trustee to fill 
vacancy: Application: ]\'otice. The court in 
which the administration is pending shall 
have power, at any time before final distribu­
tion. to appoint some fit and proper person 
to fill any vacancy in the office of trustee 
under the will, whether resulting from s~ch 
declination. removal, or otherwise, if such 
appointment is necessary to carry out the 
trust. Such appointment may be made by the 
court upon the written application of any 
person interested in the trust. filed in the 
probate proceedings, and shall be made only 
after notice to all parties interested in the 
trust, given as required by Section 328 upon 
a petition for the probate of a will. [1931; 
1933 ch 969 § 15; 1977 ch 88 § 1.] Cal JUT 
3d Charities § 27, Decedents' Estates § 110, 
Trusts §§ 55, 57, 58; Witkin Summary (8th 
ed)p 5754. 

§ 1125.1. Resignation after distribution: 
Petition: Notice of hearing: Liability on 
bond. Any person named or designated as 
trustee in a will or any successor trustee, 
may, at any time after the distribution of 
any of the estate to him, file with the court a 
petition tendering his resignation as sucil 
trustee and setting forth the names and 
addresses of all living beneficiaries known to 
said resigning trustee. The clerk shall set the 
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petition for hearing by the court and give 
notice thereof by causing a notice to be 
posted at the courthouse of the county 
where the petition is filed, giving the name 
of the decedent, the name of the petitioner 
and the time when the petition will be 
heard. Such notice must be given at least ten 
days before the hearing. The clerk· shan 
cause a similar notice to be mailed, postage 
prepaid, to the beneficiaries named in the 
petition. at least ten days before the hearing, 
addressed to them at their respective post 
office addresses, as set forth in the petition. 
otherwise at the county seat of the county 
where the proceedings are pending. The 
court. shall accept such resignation. making 
any order which may be necessary for the 
preservation of the estate. 

The liability of the said resigning trustee 
or of the sureties on his bond shall not in 
any manner be discharged. released, or af­
fected by such resignation, but shall con­
tinue until the said trustee has delivered up 
all of the estate to the person whom the 
court shall appoint to receive the same. 
[1939 ch 537 § 2.) Cal JUT 3d Decedents' 
Estates § 110, Trusts §§ 60, 64; Witkin Sum­
mary (8th ed) pp 5394, 5754. 

§ 1126. Trusteeship vacancy. If after dis- . 
tribution a trustee of a testamentary trust 
dies, resigns, fails or declines to act, cannot 
be identified, or is for any reason incapable 
of acting, or is removed or a vacancy in the 
trusteeship is otherwise created or exists, the 
court which has jurisdiction over the trust 
shall have the power to declare a vacancy 
and appoint a trustee to fill the vacancy, 
upon the petition of anyone interested in the 
trust estate and notice given for the period 
and in the manner required by Section 1200 
of this code. The petitioner shall cause nn­
tice . of the hearing to be mailed to the 
beneficiaries and to any trustee as provided 
in said Section 1200, whether they have 
requested special notice or given notice of 
appearance or not. [1931; 1933 ch 969 § 16; 
1949 ch 452 § I.] Cal Jur 3d Charities § 27, 
Decedents' Estates § 110, Trusts §§ 55, 56, 
57, 58, 66; Witkin Summary (8th ed) pp 
5376,5754. 

§ 1127, Bond of trustee. Except as pro­
vided in Section 1127.5, the person ap­
pointed under Section 1125 or Section 1126 
of this code, before acting as trustee, shall 
give a bond such as is required of a person 
appointed administrator. He shall be allowed 
the cost of such bond to the extent provided 
by Section 541.5. [1933 ch 969 § 17; 1965 ch 
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1116 § I. J Cal Jur 3d Decedents' Estates 
§ 110, Trusts §§ 54, 56, 181, 203; Cal 
i<orms-42:24; Witkin Summary (8th ed) P 
5754. . 
. § 1127.S. Designating charitable corpora· 

tlon as substitute or successor trustee with· 
out requiring bond. Upon the petition of a 
nonprofit corporation named or designated 
as trustee in a will or acting as a successor 
trustee thereunder within the scope of its 
own charitable purposes and trust, the court 
may name as substitute or successor trustee, 
a charitable corporation of which the non· 
profit corporation is the sole member with· 
out requiring any bond not theretofore reo 
quired of the nonprofit corporation. [1965 ch 
1116 § I.] Cal Jur 3d Decedents' Estates 
§ lIO, Trusts §§ 56, 62. 

§ 1128. Transfer of trust proceedings to 
other county: Petition. Where, in accordance 
with the provisions of section 1120 of this 
code, jurisdiction is retained of any trust 
created by will, the superior court in which 
such proceeding is pending, may, at any 
time after final distribution, on petition of 
the trustee, or of any other interested party, 
make an order transferring further proceed­
il,lgs in reference to such trust, to the supe­
nor court of any other county of this State. 
To obtain such transfer, the person applying 
therefor shall file in the court in which the 
proceeding is pending, a verified petition 
which shall set forth the following: 

I. The name of the county to which it is 
sought to transfer proceedings; 

2. The names. ages and places of resi­
dence of all trustees and of all persons who 
are interested as beneficiaries in the trust, so 
far as the same are known to petitioner; 

3. A brief description of the character 
condition, value and location of the property 
included in the trust estate; 

4. A brief statement of the reasons for 
transfer. [1937 ch 549 § I.] Cal Jur 3d 
Decedents' Estates § 110, Trusts §§ 236, 237' 
Witkin Summary (8th ed) P 5752. ' 

§ 1129. Hearing and notice: Who may 
appear and oppose: Order for transfer: 
Duties of clerk: Jurisdiction of court to 
which proceedings are transferred: Practice. 
Upon the filing of such petition, the clerk 
shall set the same for hearing upon a date 
not less than 10. nor more than 30 days 
thereafter and shall cause notice thereof to 
be given for the time and in the manner 
specified in Section 1200 of this code. Peti· 
tioner shall. at least 10 days prior to the 
time set for hearing, cause to be mailed to 
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each of the persons named in such petition, 
at their respective places of residence as 
therein set forth, a copy of the notice of 
hearing. Any person interested in the trust, 
either as trustee or as beneficiary, may ap­
pear and file written grounds in opposition 
thereto. If, after hearing. it appears to the 
court that the transfer of proceedings to the 
court designated in the petition or to the 
superior court of any other county in this 
State, will be for the best interests of the 
estate, or that economical and convenient 
administration of the trust will be facilitated 
thereby. the court shall make an order trans· 
ferring proceedings to such court. There· 
upon the clerk shall certify to the clerk of 
the court to which the proceeding is trans· 
ferred, a copy of the order of transfer, 
together with copies of the will or other 
instrument creating the trust, the decree of 
distribution, and such other documents or 
matters of record therein as the court may 
by its order determine to be necessary to 
define the powers and Obligations of the 
trustee, or otherwise necessary in connection 
with the further administration of the trust. 
The court to which the proceeding is trans­
ferred may from time to time require by its 
order, the filing of certified copies of such 
additional papers or matters of record from 
the court of probate. as may be required. 

Upon filing of a certified copy of the order 
of transfer. together with supporting docu· 
ments, the court to which the proceeding is 
transferred, shall have with respect to such 
trust. the same jurisdiction as the court of 
probate would have retained under the pro­
visions of Section 1120 of this code, but for 
the transfer. 

Except as otherwise specified herein. prac· 
tice on the presentation and hearing of such 
petition and of all other matters in relation 
thereto, shall be in accordance with the 
provisions of Division 3 of this code, so far 
as the same may be applicable. [1937 ch 549 
§ 2; 1951 ch 888 § I.] Cal J.lT 3d Decedents' 
Estates § 110, Trusts §§ 236, 237; Witkin 
Summary (8th 00) p 5752. 

§ 1130. Vouchers in su pport of lTustee's 
account: Withdrawal on leaving certified 
copy on file: To be produced on demand: 
When may be destroyed or delivered to 
trustee. Any voucher which may have been 
filed in support of the account of a trustee 
may be withdrawn on leaving a certified 
copy on file. but must be produced on 
demand, unless permanently withdrawn with 
the permission of the court. Five years from 



the date of settlement of the account in 
support of which a voucher was filed the 
clerk of the court may destroy the voucher 
or deliver it to the trustee or to his attorney. 
[1951 ch 852 § I.] Cal Jur 3d Decedents' 
Estates § 110, Trusts §§ 212 et seq. 

§ 1130.1. Certificate of appointment. 
Upon applkation of the trustee or trustees of 
a trust created bv a will, the clerk shall issue 
a certificate that the trustee or trustees are 
duly appointed and acting trustee or trustees 
under the will. [1976 ch 717 § I.] Cal Jur 3d 
Trusts § 55; Witkin Summary (8th ed) 
Trusts § 245. 

§ 1132. Order for transfer of places of 
administration or trust assets. Where, under 
Section 1120, jurisdiction is retained of any 
trust created by the will of a decedent, the 
court may order that the place of adminis­
tration or assets of the trust be transferred 
to another jurisdiction, pursuant to the pro­
cedure provided by Article 3 (commencing 
with section 1139) of this chapter. [1971 ch 
958 § 3.J Cal Jur 3d Decedents' Estates 
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§ 110, Trosts § 238; Witkin Summary (8th 
ed) P 5752. 

§ 1133. Administration of more than one 
trust as a single trust. When a trustee who 
has already been appointed by a will or 
appointed by the court to execute a trust 
created by a will is appointed by another 
will or appointed by the court to execute a 
trust created by another will, and the provi­
sions and terms of the decree establishing 
each trust are substantially identical, the 
court may upon the petition of the trustee 
and without notice order the trustee to 
combine the assets and administer them as a 
single trust, if it determines that administra­
tion as a single trust will (I) be consistent 
with the intent of the trustor, and (2) facili­
tate administration of the trust without de­
feating or impairing the interests of the 
beneficiaries. [1974 ch 551 § I.) Cal Jur 3d 
Decedents' Estates § 110, Trosts §§ 100 et 
seq., 135. 

§§ 1134-1136. [Repealed by Stats 1971 
ch 958.] 

ARTICLE 2 [REPEALED] 

§§ 1137-1137.14. [Repealed by Stats 1970 ch 849.] 

ARTICLE 2.5 

Inter Vivos and Other Trusts 

§ 1138. "Trust". 
§ 1138.1. Petition to superior court: Purposes: Who may file: Express limitation on right to 

petition. 
§ 1138.2. 
§ 1138.3. 
§ 1138.4. 
§ 1138.5. 
§ 1138.6. 
§ 1138.7. 

Scope of court orders and decrees. . " 
Where to commence proceedings: "Principal place of administration of ~he trust." 
Contents of petition. . 
Grounds to dismiss petition. 
Procedure: Notice: Hearing. 
Grounds to appoint guardian ad litem: Representation of unascertained class: 

Applicability of Code of Civil Procedure §§ 373, 373.5. 
§ 1138.8. Trustee: Resignation: Appointment of successor. 
§ 1138.9. Same: Vacancy: Petition to appoint trustee. 
§ 1138.10. Appealable orders. "" , 
§ lt38.11. Remedies as cumulative and nonexclusive. 
§ 1138.12. Legislative intent. 
§ 1138.13. Trusts subject to article. 
§ 1138.14. Applicability of provisions governing distributions in satisfaction of bequests 

Cal Jur 3d Trusts §§ 57 et seq., 223 el seq., 240; Cal Forms42:78, 42:112, 42:141. • 

§ 1138. ''Trust''. (a) As used in this arti­
cle, Utrust" means a written voluntary ex~ 
press trust, with additions thereto, whether 
created by will or other than by will which 

is entirely administered or to be entirely 
administered in this state. 

(b) As used in this article, "trust" does 
not mean a trust subject to court supervision 
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under Article I (commencing with Section 
1120) of this chapter, a Totten trust, a 
business trust which is taxed as a partner­
ship or corporation, an investment trust 
subject to regulation under the laws of this 
state or any other jurisdiction, a common 
trust fund, a voting trust, a deed of trust, a 
transfer in trust for purpose of suit or en­
forcement of a claim or right, a trust for the 
primary purpose of paying debts, dividends, 
interest, sa1aries, wages, pensions, or em­
ployee benefits of any kind, an arrangement 
under which a person is a nominee or es­
crow holder for another, a trust subject to 
supervision of the Attorney General under 
Article 7 (commencing with Section 12580) 
of Chapter 6 of Part 2 of Division 3 of Title 
2 of the Government Code during the period 
.when no private beneficiary or remainder­
man has or may claim an interest therein, 
nOr a trust declared exempt from supervision 
under Section 12583 of the Government 
Code. [1970 ch 849 § 2.5; 1976 ch 144 § I.] 
Cal Jur 3d Decedents' Estates § 110; 19 Cal 
Practice Rev, Ch 422A, Action by Benefi­
ciary To Enforce Rights by Following Trust 
Property, Ch 422B, Proceeding To Establish 
Membership in Class of Beneficiaries, Ch 
423, Action Against Trustee To Compel 
Accounting, Ch 424, Action Against Trustee 
for Commingling Personal and Trust Funds, 
Ch 425B, Proceeding To Remove Trustee, 
Ch 425C, Proceeding for Modification of 
Tenns of a Trust; Cal Fonns-42:78; ""tkin 
Summary (8th ed) Trusts §§ 8, 10. 

.§ 1138.1. Petition to superior court: Pur­
poses: Who may file: Express limitation on 
right to petition. (a) A trustee, beneficiary, 
or remainderman may petition the superior 
court for any of the following purposes: 

(I) Determining to whom the property 
shall pass or be delivered upon final or 
partial termination of the trust, to the extent 
such determination is not concluded by the 
trust instrument. 

(2) Settling the accounts and passing 
upon the acts of the trustee. 

(3) Authorizing the trustee to accept ad­
ditions to the trust when the trust instru­
ment does not prohibit such additions. 

(4) Instructing the trustee. 
(5) Compelling the trustee to submit his 

accounts and report his acts as trustee to a 
beneficiary or remainderman when it appears 
that the trustee has failed to submit an 
accounting and report within 60 days after 
written request of a beneficiary or remain­
derman and no accountl1lg and report has 

been made within six months preceding such 
request. . 

(6) Granting to the trustee powers not 
expressly comained in the trust instrument 
to the extent provided in Section 1120.2. 

(7) Fixing. directing, or allowing payment 
of compensation to the trustee in accordance 
with Section 2274 of the Civil Code. 

(8) Appointing a trustee. 
(9) Accepting the resignation of a trustee. 
(10) Removing a trustee. 
(II) Authorizing or directing removal of 

the trusts or assets of the trust to another 
jurisdiction pursuant to the procedure pro­
vided in Article 3 (commencing wi th Section 
1139) Chapter 19, Division 3. 

(12) Directing the relief provided in Sec­
tion 2279.1 of the Civil Code. 

(13) Amending or conforming the trust 
instrument in the manner required to qualify 
the decedent's estate for the charitable estate 
tax deduction permitted by federal law. in­
cluding the addition of mandatory governing 
instrument requirements for a charitable re­
mainder trust as required by final regula­
tions and rulings of the United States Inter­
nal Revenue Service, in any case in which 
all parties interested in the trust have sub-. 
mitted written agreement to the proposed 
changes or written disclaimer of interest. 

(b) The terms of a trust subject to this 
article may expressly or by necessary impli­
cation limit or eliminate the authority of any 
trustee, beneficiary, remainderman or other 
person to petition the court under this arti· 
cle for anyone or more of the purposes 
enumerated in subdivision (a). [1970 ch 849 
§2; 1971 ch 958 §8; 1973 ch 506 §3; 1975 
ch 474 § 2, effective August 30, 1975.] Cal 
Jur 3d Decedents' Estates § 110, Tru.<ts 
§§ 57 ef seq., 223 et seq.; Cal Forms-41:642, 
42:112, 42:141; Witkin Summary (8th ed) p 
5373. 

§ 1138.2. Scope of court orders and de­
crees. The court may make all orders and 
decrees and take a 11 other action necessary 
or proper to dispose of the matte ,·s presented 
by the petition. [1970 ch 849 § 2; 1971 ch 
958 § 8.] Cal JUT 3d Trusts §§ 220, 227, 235; 
Witkin Summary (8th ed) P 5374. 

§ 1138.3. Where to commence proceed­
ings: "Principal place of administration of 
the trust". Proceedings under this article 
shall be commenced in the superior court of 
the county in which is located the principal 
place of administration of the trust. As used 
in this "ction, the "principal place of ad­
ministration of the trust" is. the tn.stee's 
usual place of business where the day-to-day 



records pertammg to the trust are kept or 
the trustee's residence if he has no such 
place of business. In the case of co-trustees, 
the principal place of administration is the 
usual place of business where such records 
are kept, or, if none, the usual place of 
business or residence of any of the cotrustees 
as agreed upon by them, or, if none, the 
county in which any trustee resides or main­
tains a place of business. [1970 ch 849 § 2.) 
Cal Jur 3d Decedents' Est8tes § 110, Trusts 
§§ 70, 216, 223, 225, 228, 239, 241; Witkin 
Summary (8th ed) P 5373. 

§ 1138.4. Contents of petition. Each pro­
ceeding under this article shall be com­
menced by filing a verified petition wliich 
shall state facts showing that the petition is 
authorized under this article and the terms 
of the trust. [1970 ch 849 § 2.) Cal Jur 3d 
Decedents' Est8tes § 110, Trusts § 225; Wit­
kin Summary (8th ed) P 5374. 

§ lI38.S. Grounds to dismiss petition. 
The court may dismiss a petition when it 
appears: 

(a) That the proceeding is not reasonably 
necessary for the protection of the interests 
of a trustee or for the protection of the 
interests of beneficiaries or remaindermen; or 

(b) That nondisclosure of the terms, as­
sets, management, and administration of the 
trust is in the best interests of the objects of 
the trust. [1970 ch 849 § 2.] Cal Jur 3d 
Trusts §§ 227, 235; Witkin Summary (8th 
ed)p 5374. 

§ 1138.6. Procedure; Notice; Hearing. 
'(a) Upon the filing of a petition provided for 
in this article, the clerk shall set the petition 
for hearing. .. 

At least 30 days before the time set for 
the hearing of the petition, the petitioner 
shall cause notice of the time and place of 
hearing thereof to be mai led to the trustee of 
the trust when he or she is not the peti­
tioner, to any cotrust~e not petitioning, and 
to all beneficiaries and remaindermen of the 
trust, including all persons in being who 
may participate in the corpus or income of 
the trust, addressed to them at their respec­
tive offices or places of residence, if known, 
and if not known such notice shall be given 
as the court may require in the manner 
provided in Section 413.30 of the Code of 
Civil Procedure. 

When a cotrustee not petitioning, a benefi­
ciary, or a remaindermanJ in person or by 
counsel, has served and filed a notice of 
appearance directed to the petitioner or his 
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or her counsel in connection with the partic­
ular petition and proceeding, or a written 
request for a copy of the petition, and given 
an address to which notices or a copy may 
be sent or delivered, the petitioner shall 
cause a copy of the petition to be sent by 
mail to the cotrustee or person or counsel 
within five days after service of notice of 
appearance or receipt of the request. 

Personal delivery is the equivalent of mail­
ing. 

Proof of the giving of notice and of mail­
ing or personal deli very of a copy of the 
petition shall be made at the hearing. If it 
appears to the satisfaction of the court that 
the notice has been given as required, the 
court shall so find in its order, and the 
order, when it becomes final, shall be con­
clusi ve upon all persons. 

(b) Proceedings under this article shall be 
governed, whenever possible, by the provi­
sions of this article, and when the provisions 
of this article do not appear applicable, the 
provisions of Division 3 (commencing with 
Section 3(0) shall apply. 

(c) The court for good cause may shorten 
the time required for performance of any act 
required by this section. 

(d) Notice of any petition filed pursuant 
to paragraph (13) of subdivision (a) of Sec­
tion 1138.1 shall be given to the Attorney 
General. [1970 ch 849 § 2; 1975 ch 474 § 3, 
effective August 30, 1975; 1982 ch 1543 
§ 12.J Cal Jur 3d Decedents' Estates § 110, 
Trusts §§ 60, 225, 226; Witkin Summary 
(8th ed) Trusts § 10. 

§ 1138.7. Grounds to appoint guardian 
ad litem: Representation of unascertained 
class: Applicability of Code of Civil Proce­
dure §§ 373, 373.5. (a) At any stage of a 
proceeding under this article the court may 
appoint a guardian ad litem to represent the 
interest of a minor, an incapacitated, un­
born, or unascertained person, or a person 
whose identity or address is unknown, if the 
court determines that represen tation of the 
interest otherwise would be inadequate. 
Where not precluded by conflict of interests, 
a guardian ad litem may be appointed to 
represent several persons or interests. 

(b) When it appears from the petition that 
the trustee seeks or is to be gi ven instruc­
tions to exercise a power not conferred upon 
him, the petition shall set fonh the particu­
lars of, and the necessity for, the action 
sought to be taken. In addition to the notice 
required by Section 1138.6, when tile pet;· 
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tion relates to the exercise of a power not 
conferred or where the petition relates to 
detennining to whom the property shall pass 
or be delivered upon final or partial termina­
lion of the trust, a copy of the petition shall 
be attached to, and mailed with, copies of 
the notice, and, at least 10 days before the 
time set for the hearing of the petition, the 
court or judge shall appoint a suitable per­
son or persons who shall appear and act as 
guardian ad litem of any person or persons 
of a designated class who are not ascertained 
or in being or who may become beneficiaries 
or may participate in the trust. 

(c) Sections 373 and 373.5 of the Code of 
Civil Procedure shall not apply to the ap­
pointment of a guardian ad litem under the 
provisions of this article. [1970 ch 849 § 2.] 
Cal Jur 3d Decedents' Estates § 110, Guard­
ianship and Conservatorship §§ 99 et seq., 
Trusts §§ 217, 225, 226, 323; Cal Practice 
Rev Ch 10 Guardian Ad Litem; Witkin 
Summary (8th ed) P 5374. 

§ 1138.8. Trustee: Resignation: Appoint­
ment of successor. Unless otherwise ex­
pressly provided in the trust instrument a 
trustee or cotrustee may resign at any time. 
Such resignation and the appointment of a 
successor trustee shall be effected as pro­
vided in the trust instrument. If the trust 
instrument is silent a trustee may file with a 
court a petition tendering his resignation as 
such trustee and the court shall accept such 
resignation making any order appointing a 
successor trustee and other order which may 
be necessary for the preservation of the 
estate. The liability of the resigning trustee 
or the sureties on his bond, if any, shall not 
be discharged, released, or affected in any 
manner by the resignation, but shall con­
tinue until the trustee has delivered all of the 
estate to the person whom the court shall 
appoint to receive it. [1970 ch 849 § 2.] Cal 
Jur 3d Decedents' Estates § 110, Trusts 
§§ 56, 60; Witkin Summary (8th ed) P 5373. 

§ 1138.9. Same: Vacancy: Petition to ap­
point trustee. If a trustee of a trust subject 
to this article dies. resigns, fails or declines 
to act, cannot be identified. is incapable of 
acting for any reason, or is removed. or a 
vacancy in the trusteeship is otherwise cre­
ated or exists, and the trust instrument does 
not provide a method for appointing a suc­
cessor trustee, the court shall have the 
power to appoint a trustee to fill the vacancy 
upon the pelition of the trustee or anyone 
interested in the trust estate. [1970 ch 849 

§ 2.J Cal Jur 3d Decedents' Estates § 110, 
Trusts §§ 55, 57, 58; Witkin Summary (8th 
ed) P 5373. 

§ 1138.10. Appealable orders. An appeal 
may be taken from any linal order or decree 
made pursuant to paragraph (1), (2), (4), (6), 
(7), (8), (10), or (11) of subdivision (a) of 
Section 1138.1, or from an order dismissing 
the petition or denying a motion to dismiss 
under Section 1138.5. [1970 ch 849 § 2.] Cal 
Jur 3d Trusts §§ 49, 57, 71, 221, 227, 235; 
Witkin Summary (8th ed) P 5375. 

§ 1138.11. Remedies as cumulative and 
nonexclusive. The remedies provided under 
this article are cumulative and nonexclusive. 
[1970 eh 849 § 2.] Cal Jur 3d Decedents' 
Estates § 110, Trusts § 224; Witkin Sum­
mary (8th cd) p 5372. 

§ 1138.12. Legislative intent. It is the 
intent of the Legislature in enacting this 
article that the administration of trusts sub­
ject to this article proceed expeditiously and 
free of judicial intervention subject to the 
jurisdiction of the courts of this state as 
invoked pursuant to this article or otherwise 
invoked pursuant to law. [1970 ch 849 § 2.] 
Cal Jur 3d Decedents' Estates § 110, Trusts 
§223 .. 

§ 1138.13. Trusts subject to article. This 
article shall apply to all trusts created prior 
to, or on, or after the operative date of this 
article. However, this article shall not apply 
to any trust the terms and provisions of 
which expressly or by necessary implication 
make this article inapplicable to such trust. 
[1970 ch 849 § 2; 1976 ch 860 § 4.] Cal Jur 
3d Decedents' Estates § 110, Trusts § 223; 
Cal Forms·42:78, 42:141; Witkin Summary 
(8th ed) P 5372. 

§ 1138.14. Applicability of prOVISiOns 
governing distributions in satisfaction of be­
quests. The provisions of Article 3 (com­
mencing with Section 1030) of Chapter 16 
shall apply to gifts, whether outright or in 
trust, made in a trust which is subject to this 
article and is executed or amended after or 
before the effective date of this section. 
However, this section shaD not apply to any 
trust the tenus of which expressly or by 
necessary implication make this section inap­
plicable to it. For purposes of this sectioD. 
all references in Article 3 (commencing with 
Section 1030) of Chapter 16 to a "testator" 
shall refer to the trustor and all references to 
a "will" shall refer to a trust wh,:h 15 

subject to this article. [1982 ch 41 § 4.] 
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ARTICLE 3 

Transfer to Another Jurisdiction 

§ 1139. Application and construction of article. 
§ 1139.1. When order for transfer permitted. 
§ 1139.2. Petition for transfer: Contents. 
§ 1139.3. Setting hearing and giving notice thereof; Appearance in opposition. 
§ 1139.4. Order for transfer: Prerequisites. 
§ 1139.5. Same: Provisions: Delivery as discharge of trustee. 
§ 1139.6. Place for commencing proceeding. 
§ 1139. 7. '~Beneficiary." 

§ 1139. Application and construction of 
article. (a) This anicle applies to (1) a trust 
over which jurisdiction continues after distri­
bution, as provided by Section 1120; (2) a 
trust subject to Chapter 10 (commencing 
with Section 175) of Division I; (3) a trust 
subject to Article 2.5 (commencing with 
Section 113 8) of this chapter; and (4) any 

" other trust to which the provisions of" this 
article are made applicable by statute or 
trust instrument. 

(b) This chapter shall not be construed to 
prevent the transfer of the place of adminis­
tration of a trust or of trust assets to another 
jurisdiction in any case where judicial ap-

" proval of a transfer was not required under 
law in effect immediately prior to the effec­
tive date of this article. 

(c) This article shall not apply to any 
" proceeding or action pending on the effective 

date of this article. [1971 ch 958 § 9.] Cal 
"Jur 3d Decedents' Estates §§ 102, 110, 

• Trusts §§ 224, 237, 238 Witkin SumtnBry 
: . "(8th ed) pp 5373, 5374, 5752. 

§ 1139.1. When order for transfer per· 
mitted. An order may be made by tbe supe­
rior court for the transfer of the place of 
administration of a trust or tbe transfer of 
some or all of the assets of a trust to another 
jurisdiction outside of California: (a) where, 
under Section 1120 of this code, jurisdiction 
is retained over any trust created by the will 
of a nonresident decedent, which will bas 
been probated in the state of bis residence 
"and a duly appointed. qualified and acting 
domiciliary trustee has entered upon and is 
engaged in tbe administration of tbe same 
trust with respect to the assets situated in 
that state; or (b) where the trustee or benefi­
ciary of a trust 10 wbich this article applies 
desires to transfer the place of administra­
tion of a trust to anotber jurisdiction outside 
of California, unless tbe trust instrument 
precludes tbe transfer of the place of admin· 
istration to another jurisdiction outside of 

California. [1971 cb 958 § 9.J Cal Jur 3d 
Decedents' Estates § § 102, 110, Trusts 
§ §224, 237, 238. 

§ 1139.2. Petition for transfer: Contents. 
A petition for an order authorizing a trans­
fer may be filed by tbe trustee or by a 
beneficiary of a trust. The petition shall be 
verified and shall set forth: 

(I) Tbe names, ages and places of resi­
dence of tbe trustee administering tbe trust 
in this state, the trustee, including any domi­
ciliary trustee, in the other jurisdiction to 
whom administration of tbe trust or such 
trust assets will be transferred, and all per­
sons who are interested in tbe trust as" 
beneficiaries, so far as known to petitioner. 

(2) Whether tbe trustee in the otber juris­
diction has agreed to accept tbe trust. If be 
bas, the acceptance or a true copy sball be 
attached as an exhibit to tbe petition, or 
otberwise filed with tbe court. 

(3) A statement of tbe character, condi­
tion, location and value of the property 
comprising tbe assets sought to be trans­
ferred. 

(4) A general statement of the qualifica­
tions of tbe trustee wbo will administer tbe 
trust in the other jurisdiction; the amount of 
bis bond, if any; tbe nature and value of tbe 
assets of anY trust of tbe decedent or trustor 
under bis administration in tbe other juris­
diction' and the name of tbe court, if any, 
baving'jurisdiction of such trustee or of bis 
accounts or in which a proceeding may be 
bad, with respect to administration of tbe 
trust or the trustee's accounts. 

(5) Whether tbere is any pending civil 
action in this state against tbe trustee. 

(6) A statement of the reasons for the 
transfer. [1971 ch 958 § 9.] Cal Jur 3d 
Decedents' Estates §§ 102, 110, Trusts 
§§ 224, 237, 238, 239. 

§ 1139.3. Setting hearing and giving ne­
tice thereof; Appearance in opposition. Upon 
tbe filing of suclt petition the clerk shall set 



Probate Code 

the same for hearing and shall give notice of 
such hearing as provided in Section 1200 of 
this code at least 30 days before the time set 
for the hearing of the petition. Petitioner, at 
least 30 days prior to the time so set for 
hearing, shall cause to be mailed to each of 
the persons named in the petition, at their 
respective places of residence therein stated, 
• copy of such notice. If the trust involves 
or may involve a charitable trust, bequest or 
devise of the character specified in Section 
328, a copy of the notice shall be mailed to 
or served upon the attorney general at least 
20 days before the hearing. Any person 
interested in the trust, either as trustee, 
beneficiary or otherwise, may appear and file 
written grounds in opposition thereto. [1971 
ch 958 § 9.] Cal Jur 3d Decedents' Estates 
11102, 110, Trusts §§ 224, 237, 238, 239. 

§ 1139.4. Order for transfer: Prerequi­
Iiles. The court may, in its discretion, grant 
the petition and order the trustee to transfer 
the trust assets or to change the place of 
administration to the other jurisdiction, if, 
afterhearing, it appears to t he court: 

(I) That the transfer of the trust assets to 
• trustee in another jurisdiction, or that the 
transfer of the place of administration of the 
trust to another jurisdiction. would facilitate 
the economical and convenient administra­
tion of the trust and promote the best inter­
ests of the trust and those interested therein. 
· (2) That the substantial rights of residents 
of this state will not be materially affected 
thereby. 
.' (3) That transfer will not. violate the 
terms of the trust. 
. (4) That any new trustee, to whom the 

trust assets are to be transferred, is qualified 

and able to administer the trust or such 
assets upon the same trusts. [197 I ch 958 
§ 9.] Cal J ur 3d Deceden ts' EsWes § § 102, 
110, Trusts §§ 224, 237, 238, 239. 

§ 1139.5.' Same: Provisions: Delivery as 
discharge of trustee. If a transfer is ordered. 
the court may direct the manner of transfer 
and impose such terms and conditions as 
may be just, including but not by limitation, 
a requirement for the substitution of a suc­
cessor trustee in any pending litigation in 
this state. The delivery in accordance with 
the order of the court is a full discharge of 
the trustee in relation to all property em­
braced in the order. [1971 ch 958 § 9.] Cal 
JUI 3d Trusts §§ 224. 237. 238, 239. 

§ 1139.6. Place for commencing proceed­
ing. In the case of trusts not subject to 
Chapter 10 (commencing with Section 175) 
of Division I. or Article I (commencing 
with Section 1120) or Article 2.5 (commenc­
ing with Section I (38) of this chapter. a 
proceeding pursuant to this article shali be 
commenced in the superior court of the 
county in which is located the principal 
place of administration of the trust. as de­
fined in Section 1138.3, unless the statute 
providing for the proceeding otherwise pro­
vides. [1971 ch 958 § 9.] Cal Jur 3d Dece­
dents' Estates §§ 102, 110, Trusts §§ 224. 
237, 238, 239. 

§ 1139.7. "Beneficiary." For the pur-
poses of this article. beneficiary means aU 
persons in being who shall or may partici­
pate in the corpus or income of the trust. 
[1971 ch 958 § 9.] Cal Jur 3d Decedents' 
Estates §§ 102, 110, Trusts §§ 224. 237, 238, 
239. 

.. ; ARTICLE 4 

Transfer from Another Jurisdiction 
(Added by Stats 1976 ,b 144! 2.1 

§ 1139.10. Application of article. 
§ 1139.11. Transfer of place of administration or assets to California. 
§ 1139.12. Petition for transfer. 
§ 1139.13. Venue. 
§ 1139.14. Contents of petition. 
§ 1139.15. Notice of hearing. 
§ 1139.16. Order accepting transfer and appointing trustee. 
§ 1139.17. Conditional order accepting transfer. 
§ 1139.18. Administration of transferred trust. 
§ 1139.19. "Beneficiary" defined. 
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§ 1139.10. Application nf article. (a) 
This article applies to any written voluntary 
express trust or portion thereof, whether 
created by will or oiherwise, administered in 
another jurisdiction outside of this state. 

(b) This art; de shall not be construed to 
prevent transfer of place of administration of 
8 trust or of trust assets to this state from 
another jurisdiction in any case where judi­
cial approval of the transfer was not re­
quired under the law in effect immediate! y 

_ prior to the effective date of this article. 
[1976 ch 144 § 2.) Cal Jur 3d Decedents' 

_Estates §§ 102, 110, Trusts §§ 238 et seq.; 
Witkin Summary (8th ed) Trusts § 10. 

§ 1139.11. Transfer of place of adminis­
tration or assets to California. Subject to the 
-limitations and requirements of this article, 
an order may be made by the superior court 
accepting the transfer of the place of admin­

'istration of a trust from another jurisdiction 
-to this state or the transfer of some or all of 
the assets of a trust in another jurisdiction to 

-a trustee in this state. [1976 ch 144 § 2.) 0.1 
Jur 3d Trust< § 240. 

§ 1139.12. Petition for transfer. A peti­
_ tion for an order accepting a transfer may be 
filed by the trustee or by a beneficiary of the 
trust. {1976 ch 144 § 2.) o.J Jur 3d Trusts 
§§240, 241. 

. -- § 1139.13. Venue. (8) If the petition re­
quests that 8 resident of this state be ap­

: pointed trustee, the petition shall be filed in 
-the superior court of the county where the 
proposed "principal place of administration 
of the trust" (as defined by Section 1138.3 of 
the Probate Code) is located. 

(b) If the petition requests that only a 
nonresident of this state be appointed 
trustee, the petition shall be filed in the 
superior court of the county where either (I) 
any beneficiary of the trust resides or (2) a 
substantial portion of the trust assets to be 
transferred are located or will be located. 
[1976 ch 144 § 2.) 0.1 JUT 3d Trusts §§ 240, 
241. 

§ 1139.14. Contents of petition. The peti­
tion shall be verified and shall set forth: 

(a) The names, ages, and places of resi­
dence of: 

(I) The trustee administering the trust in 
the other jurisdiction. 

(2) The proposed trustee to whom admin­
istration of the trust or such trust assets will 
be transferred. 

(3) All persons who are interested in the 
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trust as beneficiaries as far as known to 
petitioner. 

(b) Whether the trust has been subject to 
supervision over administration in another 
jurisdiction outside of California. If so, 
whether a petition or appropriate request for 
transfer of place of administration of the 
trust or such trust assets to this state has 
been filed, if necessary, with the court in the 
other jurisdiction and the status of such 
petition or request. 

( c) Whether the trustee proposed to ad­
minister the trust in this state bas agreed to 
accept the trust in this state. If he has, the 
acceptance shall be attached as an exhibit to 
the petition or otherwise filed with the court. 

(d) A general statement of the qualifica­
tions of the trustee proposed to administer 
the trust in this state and the amount of 
fiduciary bond to be requested, if any. 

(e) A copy of the trust instrument or a 
statement of the terms of the trust instru­
ment in effect at the time the petition is 
filed, including all amendments thereto. 

(I) A statement of the character, condi­
tion, location, and value of the property 
comprising the -assets sought to be trans­
ferred. 

(g) . A statement of the reasons for the 
transfer. [1976 ch 144 § 2.J 0.1 Jur 3d 
Trusts §§ 240, 241. 

§ 1139.15. Notice and hearing. (a) Upon 
the filing of the petition, the clerk shall set 
the petition for hearing and shall give notice 
of the hearing as provided in Section 1200 at 
least 30 days before the time set for the 
hearing. Petitioner, at least 30 days prior to 
the time set for the hearing, shall cause to be 
mailed to each of the persons named in the 
petition, at their respective places of resi­
dence therein stated, a copy of the notice of 
the hearing. 

(b) Any person interested in the trust, 
either as trustee, beneficiary, or otherwise, 
may appear and file written grounds in 
opposition to the petition. [1976 ch 144 § 2.) 
0.1 Jur 3d Trusts §§ 240, 241; Witkin Sum­
mary (8th ed) Wills and Probate § 249B. 

§ 1139.16. Order accepting transfer and 
appointing trustee. The court may, in its 
discretion, grant the petition and issue an 
order accepting transfer of place of adminis­
tration of the trust or trust assets to this 
state, appoint a trustee to administer the 
trust in this state, and require the trustee to 
post appropriate bond, if necessary, if after 
hearing it appears to the court that: 

(a) The transfer of the trust assets to a 
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trustee in this state. or the transfer of place 
of administration of the trust to this state, 
will facilitate the economical and convenient 
administration of the trust and promote the 
best interests of the trust and those inter­
ested therein. 

(b) The transfer will not violate the terms 
of the trust. 

(e) The trustee appointed by the court to 
administer the trust in this state. to whom 
the trust assets are to be transferred, is 
qualified, willing, and able to administer the 
trust or trust assets upon the same trusts. 

(d) The proper court in the other jurisdic­
tion has approved the transfer if such ap­
proval is necessary under the law of the 
other jurisdiction. [1976 ch 144 § 2.] Cal Jur 
3d Trusts § § 240, 24 I. 

§ 1139.17. Conditional order accepting 
transfer. When appropriate to facilitate 
transfer of the trust assets or the place of 
admi:tistration of a trust to this state, the 
court may issue a conditional order appoint­
ing a trustee to administer the trust in this 
state and indicating that transfer to this state 
will be accepted if transfer is approved by 
the proper court of the other jurisdiction. 
(1976 ch 144 § 2.] Cal Jur 3d Trusts §§ 240, 
241. 

§ 1139.18. Administration of transferred 
trust. (a) If the trust transferred to this state 
pursuant to this article is a written voluntary 
express trust, including additions thereto, 
whether created by will or other than by 
will, and is not one excluded by subdivision 
(b) of Section 1138, the trust shall be admin­
istered in this state in accordance with Arti­
cle 2.5 (commencing with Section 1138) of 
Chapter 19 of Division 3. Notwithstanding 
Section 1138.3, any proceedings under that 
article with respect to the trust transferred 
to this state shall be commenced in the 
superior court of the proper county as de­
scribed in Section 1139.13. 

(b) If the trust transferred to this state 
pursuant to this article is not one covered by 
subdivision (a), it shall be administered in 
the same manner as if the trust had been 
subject to supervision in this state from the 
time of its creation. [1976 ch 144 § 2.] Cal 
Jur 3d Trusts § 240. 

§ 1139.19. "Beneficiary" defined. For 
purposes of this article, "beneficiary" means 
all persons in being who shall or may partic­
ipate in the corpus or income of the trust. 
[1976 ch 144 § 2.] Cal Jur 3d Trusts §§ 30, 
240, 241; Witkin Summary (8th cd) Trusts 
§35. . 
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