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!lemorandum 83-16 

Subject: Study L-800 - Probate Law (Administration of Estates of 
Decedents--General Approach to be Taken in Preparing New 
Division 3 of California Probate Code) 

The Commission must decide what basic approach should be taken in 

preparing a draft of the portion of the Probate Code that governs pro­

bate of wills and administration of estates. At the January 1983uleet­

ing the Commission heard presentations addressed to this issue from 

Professor Richard V. Wellman, Educational Director for the Uniform 

Probate Code, Mr. Frank Freeland of the California State Legislative 

Committee of the Associaton of Retired Persons, and Hr. Charles A. 

Collier, Jr., of the Estate Planning, Trust and Probate Law Section of 

thes State Bar of California. Their remarks are summarized in the 

Minutes of the January meeting. 

The Commission also had before it at that time as Exhibits to 

Memorandum 83-5 and the First Supplement thereto, a letter from Mr. 

Collier elaborating the views of the Executive Committee of the State 

Bar Section, an article by Judge Milton Milkes of the San Diego County 

Superior Court stating that probate has become lengthy, complex, and 

costly, a letter from HALT urging elimination of the percentage system 

of fee computation and adoption of Succession Without Administration, 

and a general description of the flexible system of administration of 

decedent's estates under the Uniform Probate Code. 

Since then we have received the following additional communications 

addressed to this issue. Exhibit 1 is a letter froM the officers of the 

Probate and Trust Law Section of the Los Angeles County Bar Association, 

urging use of the existing California Probate Code as a frame of refer­

ence for probate law reform. Exhibit 2 reproduces material provided by 

Mr. Collier that summarizes the various methods of transferring assets 

at death that presently exist in California; this material was given to 

the Commission at the January meeting but not reproduced in the Minutes 

of the meeting. Exhibit 3 is a letter from Mr. Freeland elaborating his 

comments made at the January meeting; his associaiton believes that 

Succession Without Administration would be a worthwhile addition to 

existing California lalJ but that this reform alone is not sufficient and 

that the Uniform Probate Code's flexible system of administration of 
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decedent's estates should be taken as the basis for the Commission's 

deliberations. Exhibit 4 is a collection of letters supplied by Pro­

fessor Wellman from lawyers and judges in a number of states that have 

adopted the Uniform Probate Code, commenting on the experience under the 

Code, and Professor Wellman's suggestions on a possible approach for 

adopting the Uniform Probate Code side-by-side with existing California 

law. Professor Wellman read excerpts from some of these letters at the 

January meeting and they are overwhelmingly favorable to the Code. 

This memorandum attempts to distil out of this wealth of informa­

tion what we see as the key considerations for the Commission in making 

the basic decision on approach. 

The reason the Legislature has asked the Commission to study 

whether the California Probate Code should be revised, including whether 

the Uniform Probate Code should be adopted in California, is a popular 

perception that probate is an unnecessarily complex, costly, and time­

consuming procedure. This is referred to in the article by Judge 

Milkes, as well as in the letters from Mr. Freeland and HALT. The staff 

does not know to what extent this popular perception is accurate; we 

have no figures comparing time and costs in California with other juris­

dictions, in particular, Uniform Probate Code jurisdictions. HALT 

states that it receives complaints from its California members but not, 

for example, from its Louisiana members (Louisiana apparently has a 

probate system that enables succession without administration). Letters 

provided by Professor Wellman indicate that other states that have had 

systems similar to California's and have adopted the Uniform Probate 

Code have experienced dramatic simplification of their probate practice; 

whether the simplification has resulted in faster closings and lower 

costs is not clear from the letters. On the other hand, both Mr. 

Collier and the officers of the Los Angeles County Probate Section point 

out that California has many ways in which property can be passed with­

out probate, and that even within probate, reforms in recent years have 

substantially improved probate procedure. They state that the main 

reason for delays in closing estates under California law has been 

problems with inheritance taxation; with the repeal of the California 

inheritance tax these problems have disappeared and we should experience 

a further speeding up of the probate process. Again, we have no statis­

tics on this matter. 
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Despite this disagreement over the present condition of California 

probate procedure, all parties concerned agree there is room for improve­

ment. The probate bar point out that they have been actively involved 

in making continuing improvements in the law and they point to specific 

areas where further improvement is desirable. The proponents of the 

Uniform Probate Code believe that what is basically necessary is to 

minimize involvement of the court (and consequently of lawyers) in the 

whole process. The improvements sought by the probate bar tend in the 

same direction, but not to the degree advocated by Uniform Probate Code 

proponents. 

Existing California law is a system of court-supervised probate. 

Improvements have been made in the system in response to concepts of the 

Uniform Probate Code, notably Independent Administration of Estates, 

which minimize court involvement. But the root concept is a formal 

opening of the estate and a formal closing of the estate, with public 

notice and judicial involvement, so that probate is an in rem proceeding 

that achieves finality and protects the parties involved. The probate 

bar believes this aspect of the system is fundamental and essential. 

The Uniform Probate Code has a system of flexible administration 

that allows formal or informal openings and closings, as well as op­

tional judicial supervision at any point between. Basically, it permits 

the interested parties to proceed informally if they so desire, subject 

to court supervision if any party is dissatisfied. Informal proceedings 

lack public notice and consequently lack finality for a period of three 

years, but this is a risk the parties may be willing to take if they can 

agree and desire to minimize time and expense. The Uniform Probate Code 

proponents believe this sort of total flexibility is essential if 

probate proceedings ever are to become simple, cheap, and quick. 

Arguments for the existing California supervised probate scheme 

include: 

(1) The notices and court adjudications are not onerous but do 

protect the interests of persons beneficially interested in the dece­

dent's estate and enable finality. However, it is also arguable that 

published notice and pro forma court appearances are no real protection 

to anyone and simply add to the time and cost of probate. A three-year 

limitation period before the probate becomes final may actually be 

better protection. 
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(2) The California scheme has been refined, perfected, and inter­

preted over many years, and is familiar to practicing lawyers. However, 

it requires heavy lawyer involvement. 

Arguments for the Uniform Probate approach include: 

(1) The flexible system of probate enables reduction of time and 

costs in many estates. But is the reduction of time and cost worth the 

risk of failing to notify and protect an interested person? 

(2) The Code offers the possibility of uniformity of law throughout 

the country, which is important because the decedent may own property in 

more than one jurisdiction. However, the Code has not been widely 

adopted. It also lacks extensive judicial interpretation (which is 

particularly significant because it is not a model of legislative drafts­

manship); detailed manuals apparently must be relied upon in states 

where it has been adopted. There would be a period of disruption while 

lawyers, judges, and others learned to operate under a new system. 

(3) Lawyers and judges in Uniform Probate Code states seem to be 

generally happy with the Code. But lawyers and judges in California 

seem to be generally happy with California law. Has the Uniform Probate 

Code been in effect in enough states for a sufficiently long time for 

their experience to be useful? How does the general public like the 

Code where it has been adopted? 

In addition to the option of starting with existing California law 

and making improvements or starting with the Uniform Probate Code and 

modifying it for California purposes, there is a third alternative 

suggested by Professor Wellman at the January meeting: do both. His 

suggestion is to keep the existing California law as a scheme of super­

vised probate, but also to enact the Uniform Probate Code as an optional 

or alternate procedure available to decedents and estates. In essence 

the existing California law would constitute formal, supervised adminis­

tration, but informal, unsupervised administration would be offered as 

an option. 

This suggestion has a number of advantages. 

ledge and expertise developed under existing law. 

It preserves the know­

It gives the flexibi-

lity of informal probate to those who want it. It offers the opportu­

nity to observe the two systems in operation side-by-side to see how 

they work and make an objective comparison. And, if the Uniform Probate 
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Code experience proves to be unsatisfactory, that portion of the law 

could be excised, leaving existing California law intact. 

This suggestion also has a number of disadvantages. The integra­

tion of the two bodies of law would be quite complex as a drafting 

matter. Professor Wellman offers some observations as to how this could 

be done mechanically; he has indicated that l1ichigan, which tried some­

thing like this, has ended up with a quite complex, but workable, pro­

bate scheme. The innumerable alternatives available under a dual 

scheme, and the doubling of the volume of the law, may make lawyer in­

volvement and expense an even more significant factor in probate than it 

already is. Whole new sets of forms and rules would be required along 

with the already voluminous forms and rules for existing law. 

A basic consideration in adopting such a dual scheme is when would 

supervised probate be required and when would informal administration be 

available? Professor Wellman has noted that the size of the estate or 

the number of survivors or beneficiaries of the decedent could determine 

whether Uniform Probate Code administration is available. Perhaps 

decedents could also be permitted to expressly request supervised or 

unsupervised administration in their wills. 

In its simplest form, the policy issue the Commission must decide 

boils down to this--is the added time and expense that results from 

requiring formal, supervised probate worth the protection the formality 

and supervision may give to interested persons? The California prac­

ticing bar answers a definite yes, the proponents of the Uniform Probate 

Code, a firm no. The staff is unable to further assist the Commission 

in making this decision because we can offer no data either as to the 

time and expense of probate or as to the incidence of fraud, mismanage­

ment, etc., in California as opposed to Uniform Probate Code jurisdic­

tions (although we do believe that Californians by nature are no more 

fraudulent than residents of other jurisdictions). 

Respectfully submitted, 

Nathaniel Sterling 
Assistant Executive Secretary 
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Exhibit 1 
TWENTY - SIXTH FLOOR 

C,5S SOUTH FLOWER STRE CT 

LOS .... NGELES, CALI FORNI .... 90071 

Mr. John DeMoully 
Executive Secretary 

January 18, 1983 

California Law Revision Commission 
4000 Middlefield Road, Room D-2 
Palo Alto, California 99306 

Dear Mr. DeMoully: 

Study L-800 

As the officers of the Probate and Trust Law 
Section of the Los Angeles County Bar Association, we want 
to set forth our thoughts concerning the approach to be 
taken by the Law Revision Commission in its consideration 
of Division III of the California Probate Code. Due to the 
impracticality of polling the approximately 900 members of 
the Probate and Trust Law Section, we cannot speak for the 
Section. However, we believe that the views expressed by 
us would be overwhelmingly supported by the Section's 
members. 

We urge that the Law Revision Commission use the 
existing California Probate Code as its frame of reference 
rather than the Uniform Probate Code. The existing 
California Probate Code is the product of many years of 
review and improvement by the legislature. The review and 
the changes resulting therefrom have had significant input 
from the organized Bar and other interested groups. We 
believe that the system of probate administration in 
California is now working well. During recent years, major 
steps have been taken to simplify the process and to reduce 
the costs and time involved. Under Section 202 it is 
possible to avoid probate completely where community property 
or quasi community property passes to a surviving spouse. 
The frequent amendments enlarging the applicability of 
Sections 630 and 640 have resulted in the avoidance of probate 
for the smaller estates. The Independent Administration of 
Estates Act, Section 591, et seq., has simplified virtually 
all probates and has reduced both the time and expense 
involved. The repeal of the California inheritance tax 
should result in a speeding up of the probate process as the 
inheritance tax determination was a frequent cause for delays 
in closing of estates. 
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Undoubtedly, there are ways of further improving 
Division III of the existing California Probate Code. For 
example, we believe that it would be helpful in expediting 
the administration of estates to permit the Probate Court 
to try rejected creditor's claims rather than having such 
claims the subject of a separate civil suit. Actions 
taken by a personal representative pursuant to advice of 
proposed action should be made binding upon the persons who 
receive the advice and do not object. Since such actions 
are now subject to objection and review at the time of the 
final account, cautious representatives may seek court 
approval on interim actions to protect against subsequent 
objections. 

There are probably many changes that could be made 
to the existing California Probate Code that would make 
probate administration function even better than it is now. 
We urge that the Law Revision Commission focus on ways of. 
improving the present code. We do not believe that it is 
desirable to scrap the existing code and the years of 
judicial precedents that have been based thereon. Such a 
scrapping of well tested and finely tuned legislation and 
interpretation should not. be done in favor of a relatively 
new and untested Uniform Probate Code. 

Very truly yours, 

, J7£L 
A. Pursel 

air 
Probate and Trust Law Section 

Iglj_y//;;~nu~ ~ 
Leslie D. Rasmussen 
Vice Chair 
Probate and Trust Law Section 

Robert D. Bannon 
Secretary-Treasurer 
Probate and Trust Law Section 
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ANN E. STODDEN 
LOS AN'GELf..S January 21, 1983 

TO: THE CALIFORNIA LAW REVISION COMMISSION 

RE: Division III, Administration of Estates of Decedents 

In connection with the Commission's consideration, on 
January 21, 1983, of the approach to be taken in reviewing and 
revising the provisions of the California Probate Code relating 
to administration of estates, this Memorandum summarizes var- . 
ious methods for transferring assets at death that pr~sently 
exist in California. It is hoped that this will assist the 
Commission in considering Division III of the Probate Code. 

Non-Court Transfers 

The assets of a decedent may be transferred at death with­
out Court involvement of any kind, in the following situations: 

1. Trust accounts payable at death to another party 
(Totten Trusts) ~ 

2. Joint tenancy property (both real and personal 
property) ~ 

3. Proceeds of insurance policies (unless payable to the 
decedent's estate)~ 

4. Pension and profit sharing plan proceeds; 

5. Assets held in an irrevocable trust. 

6. Assets held in a revocable inter vivos trust, 

7. 
probate 
Probate 

Assets of $30,000.00 or less otherwise subject to 
that are transferred pursuant to an affidavit under 
Code § 630, with no Court involvement. 
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8. Community property and quasi-community property left 
outright to a surviving spouse, without any dollar limitation, 
transferable by affidavit with no Court involvement (Probate 
Code § 202(a»; and 

9. Transfer of community real property more than forty 
(40) days after death subject to certain limitations (Probate 
Code § 203). 

Court Transfers of Assets at Death 

The following are methods of transferring title to assets 
at death through the Probate Court: 

1. The surviving spouse may elect to probate the decedent's 
half of the community property and quasi-community property, not­
withstanding the fact that it would otherwise pass to the surviving 
spouse under Probate Code § 202(a). This election is made pursuant 
to Probate Code § 202(b). 

2. The surviving spouse also has tDe option to probate the 
surviving spouse's interest in community property or quasi­
community property by filing an appropriate election (Probate 
Code § 202(b)l. The optional probate under this subparagraph or 
the preceding subparagraph may be advantageous because of possible 
creditor problems or to create an additional taxpayer, namely, the 
estate. 

3. A surviving spouse may transfer his or her interest in 
community property or quasi-community property to the testamentary 
trustees of the trust under the Will of the first spouse to die 
without submitting that property to probate, so as to combine the 
assets of both spouses into the trust under the will of the first 
spouse to die, thereby avoiding a probate on the death of the 
second spouse. (Probate Code § 202(c).) 

4. If it is unclear whether property is community property 
or quasi-community property that would otherwise pass outright to 
a surviving spouse under Probate Code § 202(a), a petition can be 
filed pursuant to Probate Code § 650 to have the Court determine 
the nature of the property. After appropriate notice and hearing, 
the Court will make a determination as to whether the property is 
in fact community or quasi-community property passing to or 
belonging to the surviving spouse, or whether it is separate 
property that would otherwise require probate. This proceeding 
is apart from a normal probate and can be concluded in a period 
of perhaps 60 to 90 days from commencement. 
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5. Where the assets of the decedent subject to probate are 
$20,000.00 or less, the property can be set aside to the surviving 
spouse or, if there is no surviving spouse, to minor children, 
based upon a petition filed with the Court, after notice and 
hearing. This does not require the commencement of a normal pro­
bate in order to have the Court set aside the estate. (Probate 
Code § 640 and subsequent.) 

Probate of Will and Appointment of Personal Representative 

Whether the estate is administered under independent adminis­
tration or under a formal probate, the procedure is the same for 
admitting the Will to probate and appointing the personal repre­
sentative. Probate Code §§ 300-362 relate to the probate of Wills 
and the Application for Letters. Sections 400 through 453 .celate 
to appointment of Executors, Administrators-With-Will-Annexed, 
and Administrators. Generally, a petition is filed with the Court 
and set for hearing. Notice is given to all persons named in the 
Will and to all heirs of the decedent of the hearing. The Court, 
absent objections, will admit the Will to probate and issue'Letters 
Testamentary or of Administration, as appropriate, to the personal 
representative. A Will can be contested prior to its admission to 
probate or within 120 days after its admission to probate. The 
Order admitting the Will to probate is final at the end of the 
l20-day period. There are also provisions for appointment of a 
Special Administrator to act pending appointment of the general 
personal representative in the estate (Probate Code § 460 and 
subsequent) • 

Independent Administration 

If the Executor is given authority to administer the estate 
under independent administration, a petition and Court Order are 
required only with respect to the following actions: 

A. Sales or exchanges of real property; 

B. Allowance of Executor's and Administrator's commissions 
and attorney's fees; 

C. Settlement of Accountings; 

D. Preliminary and final distributions and discharge; and 

E. Granting options to purchase real property. 
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Certain other actions by the personal representative are 
to be handled by an Advice of Proposed Action. This Advice is 
given at least fifteen (15) days before the proposed action by 
the personal representative, and if there is no objection, the 
personal representative may proceed with the action without 
Court Order. The Advice relates to such items as selling or 
exchanging personal property, leasing real property, entering 
into contracts, continuing an unincorporated business, commencing 
or continuing beyond twelve months a family allowance, investing 
estate funds other than in banks or savings and loans, completing 
a contract, borrowing money, or determining third-party claims. 

All other actions of the personal representative can be 
taken without either Court Order or Advice. 

In most estates, once the Will is admitted to probate, 
there would only be one further petition filed with the Court, 
namely, a First and Final Account and Report and Petition for 
Fees and Commissions and for Final Distribution. Further, in 
estates where property is being distributed to close family 
members, an Accounting is often waived. 

Under independent administration, the personal representative 
may peti tion the Court for Court approval of any othe.r action 
which the personal representative wishes to have approved by the 
Court. 

The provisions for independent administration are found in 
Probate Code §§ 591-591.7. (These provisions, enacted in 1974, 
became effective July 1, 1975.) 

A related provision is found in Probate Code § 1004, which 
allows distribution of up to one-half (1/2) of the estate by 
ex parte petition, without at Accounting, after the time for 
creditors' claims has expired. 

An Inventory is filed under independent administration on 
the same basis as with a fully Court-supervised probate. 

Fully Supervised Probate Administration 

A fully supervised probate administration involves, as in 
the case of independent administration, initiation by a petition 
to the Court for probate of the Will and for appointment of the 
personal representative. These procedures are the same as f~r 
independent administration. In both instances, Notice of Death 
is published. This notice is combined with a Notice to Creditors. 
Creditors in each case have four (4) months from the date of 
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issuance of Letters to the personal representative to file claims. 
Under independent administration, the personal representative can 
act on the claims without Court approval. Under a fully super­
vised probate, the Court will also act on the claims. 

An Inventory and Apprais~~ent is prepared by the personal 
representative and sent to a Probate Referee for appraisal 
purposes. (The system is the same for independent administration.) 
The Probate Referee, appointed by the Court, appraises the assets. 
The Inventory is filed with the Court once the assets have been 
appraised. 

In a fully supervised but simpler probate, the only other 
document that may be filed with the Court is the First and Final 
Report, Account, Petition for Fees, Petitions for Commissions and 
Petition for Final Distribution. 

However, should other actions be required by the personal 
representative, then there are a variety of different kinds of 
petitions that can be filed with the Court, depending upon the 
needs of the particular estate to obtain Court approval for 
various actions. These possible petitions include the following: 

1. Probate Homestead (55 660-666); 

2. Family Allowance (§§ 680-684); 

3. Sales of Real and Personal Property and Sales of 
Mining Interests (§§ 750-814); 

4. Borrowing of Funds and Mortgaging of Property 
(§§ 830-834); 

5. Leasing of Property (§§ 840-844); 

6. Conveyance to Complete a Contract (§ 850); 

7. Determination of Title between the Estate and a 
Third Party (5 851.5); 

8. Exchange of Property (§ 860); 

9. Petition for Executor's Commissions on Account 
(§§ 900,904); 

10. Petition for Allowance of Extraordinary Executor's 
Commissions (§ 902); 

11. Petition on Account of Statutory Attorney's Fees 
(§5 910 and 911); 
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12. Petition for Allowance of Extraordinary Attorney's 
Fees (§§ 910 and 911); 

13. Account Current (§§ 920-927); 

14. Proration of Federal Estate Tax (§§ 970-977) (usually 
included in the Final Account and Report); 

15. Petition for Apportionment of Debts as between 
Decedent and a Surviving Spouse (§ 980); 

16. Petition for Preliminary Distribution (§§ 1000-1004); 

17. Petition for Final Distribution (§§ 1020-1029); 

18. Petition for Discharge of Personal Representative 
(§§ 1060-1068); 

19. Petition to Determine Heirship (§§ 1080-1082); 

2~. Petition for Partition before Distribution (§§ 1100-
1106); and 

21. Petition as to Status of Estate (§ 1025.5). 

In addition, there are numerous miscellaneous provisions, 
including such petitions as a Petition for Instructions (Probate 
Code.§ 588, for example). However, as noted earlier, in most 
estates, few if any of these petitions actually are utilized, as 
the estate simply does not involve assets or issues where the 
particular petitions would be appropriate. 

Tax Aspects of a Decedent's Estate 

Prior to January 1, 1981, it was not possible to close a 
probate estate in California until the California Inheritance Tax 
had been determined, the Court made an Order fixing tax and the 
tax was paid. Most probate closings were delayed significantly 
because of the necessity of finalizing the inheritance tax before 
the estate could be closed. After January 1, 1981, due to changes 
in the law, most counties allowed the closing of probate notwith­
standing that the tax had not been finalized. With the repeal 
of the inheritance tax in June of 1982, this reason for delay in 
probates has been removed. 

The Federal Estate Tax Return is due nine (9) months from 
date of death, and the tax is payable at that time. However, the 
vast majority of estates are not large enough to require the 
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filing of a Federal return. The exemption from Federal Estate 
Tax this year is $275,000.00, and will gradually increase to 
$600,000.00 by 1987. Where estates are less than the exemption 
amount, no return is filed. 

CAC:pf 
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VICE CHAIRMAN 
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% John H. DeMoully, Executive Secretary 
4000 Middlefield Road Room D-2 
Palo Alto, Ca. 94306 

RE: PROBATE REFORM IN CALIFORNIA 

Study L-800 

January 27, 1983 

CORRESPONDING SECRETARY 
Mr. Frank Freeland 
429 DUnster Drive. #2 
Campbell, CA 9500B 
1408) 379-0m 

This is to express thanks and appreciation for the opportunity which 
you provided for me to state orally, during your meeting on January 21st, on 
behalf of our Association and its members, our concerns and recommendations 
with regard to the probate oode. For the record it has occured to us that 
I should repeat my comments in this form and add to them to some extent at 
this time. 

In the years since the Uniform Probate Code (UFC) was drafted by the 
task force committee of the American Bar Association, our Association p~ 
been advocating its adoption in all of the 50 states. While doing so in 
California, we have been mindful of the fact that, with the enactment of 
various bills, our Legislature has made some improvements in our California 
probate code. While being appreciative of those improvements, we have not 
been satisfied, and we are still advocating that our code should be brought 
into more complete compli~~ce with the UPC. 

We are now pleased to know that you, the members of our Law Revision 
Commission, are seriously considering that ultimate objective, and that in 
particular you are considering a number of proposed reforms which, if enacted, 
could become steps in the right direction in our approach to eventual 
adoption of the UPC. It is now appropriate for me to comment on one or two 
of those proposals. 

In reviewing your background papers pertaining to a proposal for 
"Succession Without Administration" (SWA), while we look with favor on that 
proposal and will likely be anxious to support it, we will be urging for 
more than that particular program to be adopted. We are concerned in 
suPposin6 that this S~A plan would perhaps become another option between two 
unacceptable alternatives in many of the cases where it could be used. One 
of those alternatives could be to expose a survivor's Dre-inheritance assets 
and futl~e earnings to the risk of unknown liabilities of the decedent to the 
extent they exceed the value of the estate share he or she inheri t.3. "1", 
other alternative would seem to offer the only escape from what could be the 

A.rthur F. Ooutor. 
AAn.P PreSIdent 

Cyril F. Orickfiefd 
Executive Director 

N8tionol Heodquorlers, 1909 K S"eer. NW Wash'eglon D.C 20C.19 ~202) B72-4700 



frightening liability prospects that is, to have to go through a fully 
supervised California probate. We think it is reasonable to suggest that 
the survivors should also have the option of administering an estate via 
UPC's informal proceedings and unsupervised administration. Thus there would 
be provided limits to the liabilities for unbarred claims against the decedent 
to the value of the assets inherited, and perhaps to the claims to be barred. 
So, let's not settle for just the adoption of "Succession Without Administration". 

Anoteer of your proposals has to do with "Administration of Estates of 
Decedents". This involves a concept which is supported by a commentary in the 
conclUding paragraph on page 2 of the attachrnent to the "First Supplement" to 
your "Nemorandum 83-5", with which we are in full accord. It says; 

" Oversll, the system accepts the premise that the Court's 
role in regard to probate and administration, and its 
relationship to personal representatives who derive their 
power from public appointment, is wholly passive until some 
interested person invokes its power to secure resolution of 
a matter. The State, through the Court, should provide 
remedies which are suitable and efficient to protect any and 
all rights regarding succession, but should refrain from 
intruding into family affairs unless relief is requested and 
should limit its relief to that sought.' 

With the provisions of the UPC offering, as they do, such a "flexible 
system of administration of decedents' estates", we recommend that those 
provisions be taken now as the basis for your Conrr~ission' s deliberations in 
its planning for revisions in Division 3 of the C.alifornia Probate Code. 

In expressing our views with regard to our membership, you will be 
interested in knowing that we now have over 13.5 million members nation-wide 
and we have about 1.5 million of those members in California. Our national 
headquarters is in Washington, D.C., where we have a permanent staff" of highly 
trained individuals with considerable expertise in law, economics, sociology, 
psychology, management, etc. Wnen our staff has studied and researched a 
matter, as it did with regard to the Uniform Probate Code, and when they then 
state a support position, as they have done in this case, I feel comfortable 
in knowing that my own feelings and endorsement is well substanciated. 

In expressing our concerns and feelings about probate, from a layman's 
point of view, with regard to the basic purposes and needs in settling an 
estate, most of us I think simply regard death and inheritance as common­
place events to be coped with according to logical and necessary practices as 
naturally desired by the deceased and by the survivors. If left to our innate 
abili ties and inclinations, many of us can handle all that needs to be done 
without being hindered, thwarted, and discouraged by the courts and by the 
legal system. 

Instead of the judges being re~uired to spend as much time as is now 
required in the estate settlements, if the code were simplified and min~lized 
as we are advocating, in a great many of the cases their duties could be redHced 
to beiilg rather perfunctory in nature. A lot of their routine duties co'.,ld ('e 
performed by their aids and by the cl.erks. The judgeS and the cler.,s, \.'l tho'.1t 
having to spend a great deal of time in doing it, could advise and assist in a 
helpful manner, thus rendering a good service for many citizens, and the 
congested court dockets in the state could be greatly reduced. 

Sincerel)" "-..;:{'-£'_' [.~ '::o:?:_cc (j..LC~( 
Frank Freeland 
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February 14, 1983 

Dear Commissioner 

One purpose of this mailing is to trans~it 
copies of letters from la'..;yc;:'s in Uniform Proja te 
Code states that were written in response to my 
request for information concerning the funct:. :)"i!1g 
and professional acceptance of UPC. 

The authors of these letters were infor~ed 
that the California Law Revision Commission was 
interested in lawyers' reactions to UPC. The 
enclosed responses are all that I have received 
to date. Several of them were written by peQ~ls 
who were asked to write by someone to whom I had 
written. 

I think you will agree that the enclosed 
letters go far toward answering the arguments of 
lawyers who presently oppose California enact~ent 
of UPC's "flexible system" for probate of wills 
and administration of decedents' estates. 

~he letters indicate: (1) that UPC's formu­
lations, though apparently complex, are easily 
mastered and effective in application, particularly 
after suitable forms have been developed; (2) that 
there is little substance to pre-enactment predic­
tions to the effect that court supervision of pro­
bate fiduciaries is necessary to prevent fraud and 
mistake, and that adjudicated estate openings and 
closings should be mandated by law; (3) that ad­
ministration of estates is much simpler and more 
efficient under upe than it was under conventional 
"supervised administration" legislation and that 
the public realizes benefits in savings of costs 
and time from enactment of the UPC's provisions; 
and (4) a state's court system is significantly 
relieved of time and manpower demands relating to 
probate jurisdiction by legiSlation that replaces 
California style probate procedures wiLh those 
off0red by upc. 



I have also enclosed a copy of a short article entitled "The 
Altered Role of the Court Under UPC" that appeared some years ago 
in UPC Notes, a newsletter we circulated prior to 1980. This article, 
written by Judge Gerald Schroeder of Boise, Idaho, is especially 
helpful as one thinks about how a UPC enactment would affect the 
probate work of your superior court judges. You will note that 
Judge Schroeder opposed Idaho's enactment of UPC and became a strong 
UPC advocate after a period of experience with the Code. 

In addition to urging that you give close attention to the con­
tents and implications of the enclosed materials, I want to expand 
a bit on a recommendation I made to you on January 21. I refer to 
the suggestion that you consider UPC Article III with a view of 
adding it as a side-by-side alternative to present California statutes 
governing probate and estate administration. The suggestions that 
follow may assist you in conceptualizing how a side-by-side approach 
might be worked out. 

First, there will be provisions, which may be drawn either from 
UPC or present California statutes that will be common to each pro­
cedural track. These should include sections controlling venue for 
probatei sections (like those now constituting Article 3 of Division 
III of your probate code) governing proof of lost or destroyed wills, 
sections governing qualifications and priority of persons seeking to 
administer estates, sections stating the necessity of, and time 
limits relating to, the probate of wills, and the like. 

Second, there will be procedures, such as UPC's formal testacy 
and appointment proceedings as described in Article III, Part 4 
and formal closing proceedings described in III, pt. 10, which will 
be virtually the same for estates in either track. Their use will 
be optional for estates on the UPC track and mandatory for those 
following the court-supervised procedure. One may visualize these 
as appearing twice in the emerging package, though cross-references 
may suffice. 

Third, the procedures by which creditors' claims are presented, 
the procedure for advising claimants of allowance or disallowance, 
and the provisions governing the barring or preservation of claims, 
must, so far as they govern claimant conduct, be common in both 
systems. At the same time, the two tracks will differ in relation 
to the fiduciary's ability to allow and di~allow claims, and pay all 
allowed claims. I believe that Chapter 12 of your present code, 
with modifications, can supply the bulk of the coverage regarding 
claims. 

Fourth, it may be necessary to come up with a new label for fi­
duciaries who will be controlled by the optional UPC system s~ that 
letters issued to them will signify their statutory powers and re­
lated ability to protect persons dealing with them or their distribu-



tees. Perhaps the UPC term "personal representative" will do, but 
it may be helpful to add "unsupervised," or "independent." The 
old terminology, involving the terms "executor," "administrator" 
and the like will signify those controlled by the court-supervised 
procedure. 

If you should decide to launch a project that would produce 
the proposed two-track system, I will be happy to work with your 
staff in an initial survey of provisions of UPC and your present 
code to facilitate classification and identification of organiza­
tional and policy issues. 

Thank you for permitting me to contribute to your deliberations 
regarding your important venture into the probate law jungle. 

RVW/khb 
Enclosures 

Sincerely, 

Richard V. Wellman 
Educational Director 
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THE ALTERED ROLE OF THE COURT UNDER THE UPC 

Idaho adopted the UPC .ffect;ve July 1, 1972. At that time 
I had served for three and a half years as a judge handling dece­
dents' estates, guardianships, and trust matters and had grown 
well accustomed to, and comfortable with, the existing proce­
dures. Having spent over two years working with the UPC, I 
now feel somewhat accustomed to, and comfortable with, its 
procedures and can compare them with our old law, The 
changes are great, and the role of the court is much different. 
As a judge r have enjoyed a substa'ltial reduction in the amount 
of time I spent both in court and in the office on routine and 
unnecessary matters. 

Under our prior law the court had the duty of overseeing 
and supervising the administration of estates'. Thus, the judge 
fixed a bond in all estates except when specifically waived by 
the will, entered an order requiring the publication of notice 
.to creditors, and approved and confirmed the sales of real and 
personal property. At times he acted much like an auctioneer. 
Moreover. the judge appointed appraisers automatically and 
was supposed to remove on his own motion an executor or 
administrator who failed to file an inventory within the statu· 
tor y period. He fixed the amount of inheritance taxes to be 
paid the state and routinely signed orders approving creditors' 
claims alre.:Jdy approved by the executor or administrator, Un· 
less relieved from the court's scrutiny by a non·intervention 
provision in a will, ill- the executor or administrator actcod more 
as the court's amanuensis than as the representative of the 
estate. Even the non-intervention provisions were ignored by 
melnY practitioners who distrusted their effect in vicw of the 
heavy ovt"rlay of court supervision that prevaile<.l in our law. 
Thus, although the legislature had attempted to relieVE! estates 
and the courts of unnecessary proceedings. in a limited class of 
cases, the effort did not have the impact one mi!Jllt have ex· 
pected. First, of course, it was necessary that the will be 
written with the non·intervention provision for the estate to 
be relie\'ed of rO'.Jtille court supuvision. All thr~ irltes.tate 
estates in which administrators were apjJOinted were sulJject 
fo the court's. supt.:lvision. However, many testate est<ltes 
wilh nO:1·interveprion wills \'V~rt~ proct'~sr:(1 as. if [ht> provision 
\\'('1"1.,:' flot prf.'Si}ni. gi'''~11 the tlHust 01 tlw law WW;-HtiS C{Jurt 
<.up'~rvl ... ion. r~'t~ ::':01 :"';',.5 SII':"'oIllv d,d not tru~t thl~ l'ffecl of 
thl' \Jlovisioll. 

In retrospect, the provisions relating to the court~s role can 
be examined more objectively than at the time when they 
were routine and comfortable. Much of what I was doing as 
a judge was a waste of time, unjudicial, and often a token 
compliance with the statutes in order to achieve exped,tious 
and intelligent results, 

In the category of time wasting, I routinely signed orders 
requiring notice to creditors, All this ree'lily added to the 
statutory requirement that the executor or administra:or 
give notice to creditors was 3 theoretical right of the court to 
hold him in contempt for failing to do so, That was an im· 
practical and unused sanction; and the time spent signi.ng such 
an order was time wasted, In the categorv of non·judicial and 
tokenism, our law required the court t.o appoint three ap;JraisE::rs 
in all estates except those consisting entirely of cash. Three 
appraisers are not necessary in most estates. This led to the 
expediency of appointing unqualified persons, secretaries, 
friends, and the like who would serve without fee to avoid 
pointless cost to the estate. I knew I was appointing many 
people who had no qualifications as appraisers, but that was 
preferable to burdening the estates with unnecessary €xoense. 
The attorneys and the courts complied with the letter of the 
law, but it was a bad and burdensome law the'lt achieved no 
result justifying its existence. The common·sense approach 

ICantinued on pa9E!' 21 



- of the UPC ailowII1g the personal representative to lise appro­
priate JPPlaisers when neces.sary and none when not necessary 
relieves the court of a role it should not have been playing. 

One of the most uncomfortable duties a judge C;)11 have is 
signing orders that he either does not understand or hilS in­
sufficient iriformation to enter and to defend himself for 
having signed. These \'\'ere situations in which he regularly 
found himself \\'hene~'er the court was required to approve 
creditors' claims and to enter oreiers fixing inheritance tax. 
Any judge who actually has the time anq staff to investigate 
each and every creditor claim submitted and -to determine if it 
is <l valid claim subject to no defenses by the estate is a lucky 
man in a rich jurisdiction. 1 signed the orders approving the 
claims because the statllte required me to do so. not because 
I had sufficient information to enter a judicial order. Similarly, 
I routinely signed orders fixing the amount of tax due in com· 
plex six- and se\'en-figure estates when it had taken a lawyer 
and a CPA much time and expertise to determine the amount 
due, I signed the orders simpl')" to get them to the tax com­
mission where they \VOU Id be properly scrutinized and objected 
to if incorrect or questionable. Again our law required a judge 
to do something he \· ... as not qual ified to do unless evidence was 
actually submitted in a hearing with adeQuat~ time to deliberate 
and research the issue_ Without belaboring the issue, the point 
I make is that the philosophy of our previous law interjected 
the judge into areas of estate administration that were not in 
disnute. that were beyond his abilities in terms of time and jn, 

{ormation to adequately determine, and that nC('.led no judicial 
determination. This created an appearance of judicial super­
vision and a seal of approval that were both artificial and time 
consuming, It either misled the public into believing that the 

COttrt was doing more than it really was or caused the public to 
resent or mistrust the courts for appearing to burden estates 
with unnecessary and time-consuming proceedings. 

The UPC takes the judge out of the area of routine super. 
vision of the estate and puts the burden upon the personal 
representative to properly administer the estate and upon per­
sons who have a serious interest in the estate to protect their 
interests. Thus, section 3-704 vests the personal representative 
with the pO\,"/er and tre obligation to proceed expeditiously 
w·ith the settlement and distribution of the estate withou t order 
or supervision from the court unless a specific order has limited 
his powers to act. Again, section 3-711 confers upon ~he per­
sonal representative the same powers over the property that an 
absolute owner ,"vould have, acting for the benefit of the credi­
tors and others interested in the estate, this power to be exer­
cised without notice or hearing or order of the court. 

The broad grant of power to the personal representative 
significantly reduces the amount of time a judge must spend 
both in courr and in his office, For example, under the UPC 
the court is reli{:\'ed from confirming the sales of property un­
less there is a petition from someone seeking to restrain the 
pp.rsonal representCitive from acting or a petition by the per+ 
sonar represcntati' .. e who believes that he needs the protection 
of a court order. This is a welcome relief, particularly in the 
case of household ::ems and the like where the court's supposed 
expertise in assess;:1g the proprietv of sales of salt shakers, tea" 
spoons, and similar items \"'1as a waste of time for the court and 
the estate. 

In a like faslw)n tr,<:, court is relieved of the routine appro'Jal: 
of creditors' claims that were not in dispute. v.,h ich frees tim!:! 
to deal with contested matters. So it is also vlIith onJers fixi .. ~g 
inheritance t<:rx and ordl:rs to publish noti(f! to creditors. Whjlf': 
none of these"actions was in and of itself overwhelming, the 
accumulation was great. If any of them had accomplished a 
substantial public purpose, then certainly the time consumed 
would not have been a sufficient reason to remove the court 
from such activity. However, the public did not gain signifi­
cantly and, in fact, lost the ability to get disputed matters to 
hearing as promptly as should have been possible. 

In ncarly six years.as a judge, probate is the only area in 
which I have enjoyed a reduction in the amount of time that I 
must s.pend on cases. In tho::- division in which I serve we have near !,: 
doubled the court and administrative staff Q ... ,'er the past few 
years to keep up with the increase In cases; yet I $penu only 
auout a third of the court and office time in prohiltes that I 
did two ilnd a half or even five and a half years ago. The relip.-f 
has been '.Je!come and, in bct, provid~s a major economy to the 
system by freeing mv time to hear an increased case IOild in 
other areas. 

Aside from the: reduction of time on probate matt8rs. my 
role as a judge is much more comfortablo under tht~ UPC than 
it was under our old Iilw. The court now acts in those Gases 
in which persons with an interest in the {'state seek. an actual 
rul iny from the court. This moves the role of the judge in 
probata much nearer to his traditional place in the judicial 
system. 

The ques.tion that arises is, of course, whether remo'Jal of 
the court from the routine supervision of estates has placed 

" the public in jeopardy_ To date there has been no inc1cation 
of any greater degree of wrong being pone to beneficiaries and 
creditors under the UPC than occurred under our old, theoreti­
cally protective. law. While a little over two-years experierce 
is certainly not conclusive, the lack of evidence of ilt effects 
from the change must be balanced against the very oCI'Jious 
benefits to the court that have occurred. In short, removal of 
the court from the supervision of routine estates has had no 
noticeably detrimental effects upon the public, On rhe other 
hand. it hCls had very positive results upon the court, \'/hich is 
a benefit to the public it serves. 
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Dear Dick, 

January 11, 1983 

This is in response to your request for my opinion concerning 
the Bar's response to the Uniform Probate Code in Arizona. As 
you know Arizona adopted the entire Code with only minor changes; 
the effective date was January 1, 1974, so we have had nine years 
of experience under the Code. 

I should point out that acceptance of the Code by the judiciary 
in Arizona was facilitated by the fact that probate jurisdiction 
was already vested in our court of general jurisdiction, the 
Superior Court. The reduction in paper work for probate matters 
was therefore widely welcomed by our judges, who were freed for 
more important judicial assignments. 

Significantly, statistics for our two more populous counties, 
Maricopa and Pima, show. that less than 1% of all estates are now 
handled under supervised administration. This is contrary to 
early predictions by some probate lawyers that they would continue 
to use supervised administration for all estates. It demonstrates 
the complete acceptance by the Probate bar of the Code philosophy 
of minimal court interference in the administration of decedents' 
estates. This acceptance was in fact substantially achieved in 
the first year after the Code became effective. Once lawyers 
became familiar with Code concepts and the increased options for 
handling the opening, administration, payment of claims, distribution, 
and settlement of an estate, the Bar adjusted easily to the new 
system. This, in my opinion, was due to excellent leadership by 
the State Bar of Arizona. The leadership took a progressive 
attitude in working for the adoption of the Uniform Code while the 
legislation was pending; and, once the Code was adopted, the Bar 
sponsored an extensive educational program around the state. 
The Bar also engaged me to produce a Probate Code Practice Manual 
for our state; the Manual is now in its second edition and has 
been widely distributed; it provided forms and check-lists, which 
eased the change to the new procedures. 

The initial fear that the relaxation of court control would lead 
to "fraud" has also disappeared. Except for one case where an 
applicant for informal probate of a will failed to list two heirs 

... "-." .. "-"-'---
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(who in fact discovered the proceeding before the estate was 
distributed), I know of no instance where the informal procedure 
has been abused. It is interesting that a comparable case 
occurred under our prior code and the estate was completely 
administered and closed under court supervision, without notice 
to the real heir. 

Obviously I can not speak for the Bar but only report my 
impressions. Those are based on numerous conversations with 
practitioners in the field of probate, however, and reflect what 
I believe to be the general views of lawyers and judges around 
the state. 

RWE:af 

Sincerely, 

Richard W. Effland 
Professor of Law 
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Athens, GA 30602 

Dear Dick: 

AREA. CODE 303 

322-894.3 

I am writing in response to your recent request for my com­
ments on the workability of the Uniform Probate Code in Colorado. 

Initially, I would say that the Code has worked well in our 
State and that it has achieved its stated objectives of making 
the probate process quicker and less expensive. I also believe 
that, in spite of the initial misgivings of some judges and a 
minority of lawyers, our Code has been well accepted by the bench 
and the bar. 

Part of the success, I bel ieve, stems from the study \~h ich 
the Code received in Colorado prior to its adoption. 
Interestingly enough, prior to adoption of the Uniform Probate 
Code, Colorado was already a "probate reform" state with 
simplified procedures regarding small estates and the like. 
Colorado's pre code system worked rather well, and yet there was 
much open-mindedness among the probate bar to see if adoption of 
the U.P.C. would improve the system. 

The impetus for adoption of the U.P.C. in Colorado came 
almost exclusively what I believe was enlightened leadership of 
the Probate and Trust Law Section of the Colorado Bar 
Association. A special committee of 12 to 20 lawyers was 
established. This committee spent a couple of years comparing 
the Uniform Probate Code on a line by line basis with the 
existing Colorado probate law. 

The Council of the Colorado Bar Asociation Probate and Trust 
Law Section approved the Code in concept and asked the committee 
to determine the areas of substantive law, if any, which adoption 
of the U.P.C. would change. In some minor areas (proof of lost 
wills, no partial revocation by physical act) the Code was 
modified to remain consistent with existing law. In other areas 
(especially the augmented estate election, allowances, and 
equitable apportionment of death taxes), the substantive law 
changes of the Uniform Probate Code were approved. 
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with Colorado Bar Assocation sponsorship, the Code was intro­
duced in the legislature and passed on its first attempt. As I 
recall, there were only two lawyers who testified in committee 
hearings against its adoption and the legislature made only one 
change in the bill (a modification to the net augmented estate 
provision), \~hich was unworkable and which was repealed the next 
session. 

Colorado's adoption of the Code was done with a delayed 
effective date of about one year. During this period a committee 
of lawyers drafted proposed rules and forms for practice. These 
were adopted without change by the Colorado Supreme Court prior 
to the effective date. 

Also during this period, the Probate and Trust Law section of 
the Colorado Bar Association put a two-day program together to 
educate practicing lawyers. The program was well-done and very 
well attended. The Forms and Rules Committee also presented 
several one-day programs around the State for probate court 
clerks and other staff. Finally, there was a one-day program in 
Denver where judges with probate jurisdiction around the State, 
at the invitation of the Chief Justice, were briefed by the Rules 
and Forms Committee. 

Thus, on the effective date, there was a fairly good common 
understanding of the Code and practice under it by practicing 
lawyers, professional fudiciaries, and court staffs. 

In practice, about 90% of decedent's estates are opened 
informally. perhaps 20% to 50%, depending somewhat on local 
practice, are closed formally. My experience as a practicing 
lawyer, a teacher in CLE courses, and as Judge of the Denver 
Probate Court from 1977-1982 leads me to believe that lawyers 
have handled the flexible system of administration knowledgably. 

1·lore particularly, I have the following comments about 
Colorado's adoption of the Code: 

1. The guardianship and conservatorship provisions were much 
better than our former law. proceedings in these areas became a 
bit more cumbersome, but properly so. 

2. Colorado had virtually no law on trust administration. 
The Code provisions on trust registration and administration have 
been he Ip ful. 

3. There was some speculation that adoption of an entire new 
probate code would lead to a substantial increase in probate 
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litigation and appellate decisions, specially in the area of the 
augmented estate .. I don' t believe that there was any increase. 
In fact, there were only two early cases in the augmented estate 
area, focusing on the transitional rules. 

4. Although there are no statistics, I believe that all par­
ticipants in the probate process would agree that the process has 
been simplified and expedited without adverse effects upon 
substantive rights. There is also a general consensus that com­
bined attorney and personal representative fees have been reduced 
over previous levels based on percentage of assets schedules. 
The feeling is that fees are lower in the medium to large estates 
and that there may be some increase in small, complicated esta­
tes (which cannot be handled under an affidavit or informal 
proceedings). 

One thing that is clear is that the approach of the Code 
tends to shift supervisory responsibilities from the Court to the 
estate attorney. Consideration of adoption of the Code should 
depend on part upon the level of conf idence 'which the community 
has in its lawyers. 

The Probate Bar in Colorado is, I believe, happy with the 
reduction in the number of trips to the courthouse on tomalistic 
matters (i.e., to obtain probate of wills without contest, to 
obtain orders for partial distribution, etc.). Lawy"ers have 
also more room for creativity and skill in advising personal 
representatives and beneficiaries as to the most appropriate 
option to select under the flexible system of administration. 

There has been some grumbling about the potential for reduc­
tion of fees, especially in the context of .the repeal of the 
Colorado Inheritance Tax and the simplification of the federal 
estate tax. 

My experience on the Court gave me still another perspective. 
I found that, while professional fudiciaries and the lawyers 
understood their roles and responsibilities under reduced court 
supervision, a substantial number of estate beneficiaries did not 
and assumed that a probate court would monitor the administration 
of all estates and see that their interests were protected. I 
came to the conclusion that it was a failing of the Code not to 
insure that estate beneficiaries were not told rather clearly 
what responsibilities they had to protect their interests and 
where and in what manner they could look to the Court. This con­
cern was responded to by a rule enlarging the information to be 
provided to estate beneficiaries in the Information of 
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Appointment following the opening of the estate and by more spe­
cific language in the notice instruments advising as to the 
possible consequence of non-appearance. 

Yours very truly, 
, 

'f';';' r.<//{/ /i,li. 
James R. Wade 

/jf 
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Prof. Richard V. Hellman 
School of Law 
University of Georgia 
Athens, Georgia 30602 

Dear Dick: 

Tl:u:rHo~n: 

208 -743-G807 

I am saddened to hear about your problem. As you will 
undoubtedly hear, Terry developed leukemia last summer and 
was gone within the week. Needless to say we miss him 
terribly. 

At the moment I have an ancillary proceeding in pro­
gress in California. The estate owns several pieces of real 
property there and the personal representative decided that 
one of these properties should be-sold. It was placed with 
real estate firms and a satisfactory arrangement finally 
reached. It is my understanding that we now have to make an 
appearance in probate court (not unexpected) but that the 
property will have to be auctioned in the process. I gather 
that the auction will be pro forma but it certainly seems to 
me to be a needless expense. I have to be in Los Angeles on 
estate matters within the next two weeks and if I receive 
any other information I will pass it on. 

Idaho's experience, it seems to me, has been what \wuld 
be expected. Initially, there was a good deal of resistance 
on the part of older practioners who resented legislative 
theft of their knowledge. I believe that resentment has 
disappeared. I have made a practice of asking court 
personnel in different districts around the state what their 
reaction is and how the lawyers have reacted. The response 
has been uniformly favorable. They now indicate that this 
is an extreme improvement over the old system and that 
everbody is, in fact, happy with it. There is one thing 
that does create a problem. Some of the less scrupulous 
lawyers make a practice of filing disputed claims with the 
court clerk and not with the personal representative; not 
all the clerks pass information on to the lawyers. As a 
result, if you fail to check the court files at the 
appropriate time, you encounter a situation in whicb the 
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claim will be diaallowed for failure to object. There is a 
good deal of" dissatisfaction with that and I have felt that 
there should be a change, that either the creditor should 
have an obligation to inform the personal representative of 
the claim or the court clerk should be obligated to mail 
notice of the claim to the lawyers (as they nOl'1 do with 
judgments) . That is the major objection that I have 
encountered. 

There is the usual pattern with fees. I think :awyers 
generally have gone to a time method. Hm,'ever, IT! the 
outlying districts and particularly in northern Idaho some 
of t)",e lawyers are charging a percentage fee, following 
traditional practices and this will be the case with every 
lawyer in the community. In the larger cities (Lewiston 
with its 30,000 population is one of these) this is not the 
case. There may be a few lawyers who are still using the 
old system but most of them are using a time method which, 
in my opinion at least, is more satisfactory to the clients. 

I believe I can flatly state that the Code has been a 
great improvement on our prior practice and that the lawyers 
are, in fact, satisfied with it. I do feel that there is 
still objection to probate among the public and that this is 
probably a public relations problem more than anything else, 
that is, that we could do a good deal about quieting the 
objections if we were to make a real effort. 

The best of luck to you in your efforts, Dick. I have 
most sincerely enjoyed the opportunities I have had to work 
with you and the other members of the editorial board. 

PHILIP E. PETERSON 

PEP: j 
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Prof. Richard V. Wellman 
University of Georgia School of Law 
Athens, Georgia 30602 

Dear Professor Wellman: 

You have asked how the Uniform Probate Code has worked 

since its effective date in Maine of January 1, 1981. 

As a part time probate judge and active probate practitioner, 

I have found the Code a significant improvement over prior Maine 

Law. It answers more questions than did our prior probate statutes 

and has led to a significant decrease in the number of decisions 

required of the judge. 

I have enclosed statistics from the first year the Code 

was in effect which you may find interesting. One item not 

included in the statistics is the number of requests for informal 

probate which were denied by the register. (In Maine our Regis-

trars are Registers.) In Kennebec County (my county) of 443 re-

quests for informal probate in 1981, the register denied 3. In 

1982, through November 30, in Kennebec County there were 285 re-

quests for informal probate of which 3 were denied. 

there were 34 formal petitions for probate. 

In that period 



One difficulty has been the absence of a Practice 

Manual keyed to Haine. I have just finished a Manual 

keyed to Naine forms which is to be published this spring. 

Pre-publication sales have been brisk. It is difficult 

to produce a Practice Nanual simultaneously with the effect-

ive date of the Code, but it would be helpful. 

JEH/mls " Jq.mes E. Mitchell 
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Professor Richard V. Wellman 
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Athens, Georgia 30602 

Dear Dick: 

AREA CODE 207 

TELEPHONE 172-6565 

At your request I am writing to briefly report on the new 
Maine Probate Code which has been in effect in the State of Haine 
for one full year as of January 1, 1982. 

One year ago there was some skepticism on the part of those 
who were not familiar with the Uniform Probate Code, as well as 
a level of apprehension on the part of the older practit:ioners, 
that probate practice in the State of Maine was going to suffer 
from this change to the new Code. I am very happy to report that 
after one year of operation for the most part those who were skep­
tical have been convinced that the new Code really works and those 
who were apprehensive have been reassured that the alienation of 
patrimony from one generation to the next is as secure as it ever 
was and in fact is now more easily accomplished. 

The great benefit seems to be the ease with which almost 
every probate procedure (under the new Code) can now be effected. 
The great worry about lack of Court involvement seems to have 
dissolved when the ease and convenience of a completed transac­
tion shows that most of the time and in most cases Court involve­
ment is not necessary. The checks and balances and security of 
Court supervision are there if needed. 

It would be my candid opinion that a referendum taken among 
members of the practicing bar in the State of Haine, one year 
after the adoption of the Haine Probate Code, would unequivocally 
support the new Code by a very large majority. 
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greatly diminished the demands for documentation or "paper 
shuffling" that were delaying real estate transfers. 

In Maine between 95 and 98 percent of all decedent's 
estates are handled "informally". 

One point that came to my attention as I studied probate 
forms and rules in several states was while ou:' Committee was 
working on a set of uniform rules and uniform basic forms to be 
used in every Maine county, in most states the county judge or 
the local lawyers set their own rules and prepared their own 
petitions in their own language. 

There is a better way. In Maine, a statewide committee 
recommended the format of the most used petitions and orders, 
and the probate rules which would fit with the general rules of 
civil procedure where applicable. After hearings, the Maine 
Supreme Judicial Court ordered their use. The Judges of Probate 
met and agreed on uniform interpretations; the Registers of Probate 
(the Clerks of the Probate Courts) met and agreed on uniformity of 
procedures. Several lawyers seminars have dealt with the obvious 
and with the puzzling portions of the Code, forms and rules. We 
now think that the day of the petty duchies is behind us for a\vhile, 
so that the petition or application is the same in each county. 

It does little good to have a substantially uniform probate 
code adopted by several states if it is variously interpreted 
by the several counties within anyone state. 

The Uniform Probate Code did not necessarily make probating 
an estate in Maine simpler because we already had the simplest 
procedures of any state. It did clarify procedures, and it did 
provide constitutional protection for some questionable situations. 
In most states it would simplify, clarify and expedite the payment 
of creditors and distribution to beneficiaries immeasurably. 

Now, if the laws for payment of death taxes would fall in 
line also, - but that is another story. 

My hopes are that you can persuade more states to adopt the 
Uniform Probate Code. 

. . 
. . -;. I ! 

'. 

CFC!pw 
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Re: Uniform Probate Code 

Dear Professor Wellman: 
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Bob Robinson asked me to comment on the Maine Probate Code 
as an active practising lawyer who has assisted in the administra­
tion of decedent's estates since 1940, and as one who has had his 
share of close contact with decedent estates in many other states. 

The Uniform Probate Code, which the State of Maine adopted 
with very little change, is very detailed, very complex, and 
appears to have an answer for every question raised as to the 
estates of decedents, property of missing persons, minors, persons 
who need supervision of property or person or both, and the relation­
ship between trustees and trust beneficiaries. You, of course, 
are aware of this and I, with many others, am grateful for your 
two volumes which to us are commonly called "The Golden Book". 

One caveat: by oversight, the solution to the Colorado 
problem in §2-202(3) was omitted from the Maine Statute as the 
Maine transfer tax does not appear on the record. This has caused 
problems with the title and conveyancing bar which has now suggested 
a curative amendment. 

In general, since January 1, 1981, when the Maine Probate 
Code became effective, it has worked very smoothly to facilitate 
prompt appointment of the personal representative and to expose 
to public record only those portions of an estate which the 
beneficiaries chose to have placed on record. People like the 
confidential aspect. The powers granted to personal representatives, 
to conservators, and to trustees, whether local or foreign, have 
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Judge Edward Godfrey would like to extend his kind wishes 
to you and condolences for the loss of your dear wife, Lou. 

with kind personal regards. 

Sincer~,.) 

R~~~in50n 
RCR/jer 
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January 17, 1983 

Professor Richard V. Wellman 
University of Georgia School of Law 
Athens, Georgia 30602 

Dear Professor Wellman, 

When Bob Robinson called me this morning and asked if I would kindly send 
you a letter regarding my personal observations of the Maine Uniform Probate Code 
thus far, I was delighted to be able to do so, although I was not given adequate 
time to really give the topic careful consideration. However, if you would like 
me to provide you with greater detail as to how the UPC is actually working in 
Maine, simply ask -- I will be more than happy to accomodate your wishes. 

I am especially delighted to have an opportunity to tell you what an invaluable 
resource'you are!!! I got a set of the Uniform Probate Pr.a£tice Manual prior 
to the effective date of the Code here in Maine and have felt it to be indispen­
sable when a problem arises, especially in the interpretation of a particular 
section of the Code. I have recommended the Manual to members of the Bar through­
out the State and insisted that all Registers of Probate obtain a set for their 
individual probate offices. Not only have I found the Manual to be an important 
resource tool, but also various articles written by you have proved to be very 
enlightening. As a matter of fact, I quoted you repeatedly at a recent Probate 
Law Seminar sponsored by the Maine State Bar Association, at which both Bob Robin­
son and I were participants. 

I hope that this rather brief statement will be of some use to you. I 
would be more than happy to elaborate further if this would be helpful. I am 
a strong proponent of the Code and especially enjoy promoting it every chance I 
get. 

Good luck with your conference. 

Sincerely yours, /' /) - t . ~/i --:ZJ i J 
Lt~U(a./ D· /) .-f}O(";{:Cc/ 
Cecilia Beaulieu Rhoda 
Register of Probate 
Aroostook County 
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TO: PROFESSOR RICHARD V. WELLHAN 
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FROM: CECILIA B. RHODA 
REGISTER OF PROBATE 
AROOSTOOK COUNTY 
p. O. BOX 787 
HOULTON, MAINE 04730 

"MAINE'S PROBATE CODE TWO YEARS LATER" 

TELEPHONE: (207) 532-2591 

A great deal of forebodement was expressed, both by the legal profession 

and personnel of the probate courts in }uine when the proposed legislation, 

entitled the "}Uine Uniform Probate Code" came before the legislature of this 

state in 1979, to become effective January 1, 1981. 

However, this new probate reform has revolutionized procedure in a manner 

that is much simpler, more concise and a great deal more flexible. Indubitably, 

it has made the probate system better, and much to everyone's amazement, it 

is working!!! 

The merits of the system brought about by the enactment of the Code in 

Maine are numerous. For example: the "noncourt" administration of a decedent's 

estate by means of the informal proceeding is now available, both for local 

and foreign estates. The burdens of mandatory court supervision have been 

alleviated, allowing the non-controversial administration of an estate in a 

timely fashion. Also, monetary costs have been significantly reduced, making 

the probate system one that is accessible and palatable to the general public. 
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Article V offers a procedure for the appointment of a guardian and 

a conservator which far surpasses the old system. The ward and the protected 

person are offered a greater degree of protection with regards to their 

person and property than was available under our former probate law. 

I believe Jane BrYant Quinn reflects my personal impression of the 

Code thus far, by her statement in the June 23rd. 1980 issue of "Nel~sweek" 

which goes as follows: 

"The Uniform Probate Code cuts the idiot work of probate 
and saves heirs a lot of money." 

There are, of course, some sections of the Code which have been 

particularly troublesome for everyone. However, corrective and interpr~tative 

legislation has been submitted to our present session of the Legislature in 

order that the present Code be upgraded in a manner that will be beneficial 

to everyone. 
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January 18, 1983 

Prof. Richard v. Wellman 
University of Georgia 
School of Law 
Athens, GA 30602 

Re: Uniform Probate Code 

Dear Professor Nellman: 

I understand you are trying to gather together some 
"feedback" on Maine's experience to date with the 

OF COUNSEL 
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AUGUST ..... OFFICE: 
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AUGUSTA.MAtNE. 04330 

n:t. 207-62.3-1596 

Uniform Probate Code. I have had a number of opportunities 
to work with the Code, as my practice is largely con­
centrated in the areas of· estate planning and probate. 

To my way of thinking, the Code has been a definite 
success. As one would expect, we have experienced 
certain inevitable "growing pains" as the Bar, the 
Probate Judges and Probate Court personnel have worked 
at adjusting to the new provisions and procedures of the 
Code. Most of that not·J seems to be behind us, however; 
and with the upcoming publication of Judge Mitchell's 
"how to" book on forms and procedures, we should be well 
on our way to dealing intelligently and creatively with 
the simplified, streamlined probate process available to 
us under the Code. 

The Probate Code has filled a number of "gaps," eliminated 
certain inconsistencies, and updated some of the antiquated 
policies we had in our pre-Code law. In doing this, it has 
brought about a clear improvement in Maine's substantive 
law on decedent's estates, protected persons, multi-party 
accounts, etc. I'le may well want to make additional 
improvements; but the Code as adopted is already a giant 
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step in the right direction in terms of reforming the sub­
stantive law. 

PAGf:_ 

The Code has also added a great deal of flexibility in our 
procedures; and that, in my judgment, has made the practice 
of probate law much more interesting and satisfying than it 
had been before. We find ourselves using "informal probate" 
in the vast majority of estates, and have had no problems 
with it to date. Among other things, our clients have 
very much liked the privacy now available to them in the 
probate process, since the filing of a probate inventory 
is optional and probate accountings can be rendered directly 
to the beneficiaries without review by the Court. 

As you can tell from the foregoing, I am definitely "a 
believer" in this new Code. I have seen it working in Maine 
for a little over two years, and I am convinced now more 
than ever that it was a good piece of reform legislation 
for practitioners in this state as well as for the general 
public. I hope these comments can be of some use to you 
in persuading other states to adopt the Uniform Probate 
Code as we have done here in Maine. 

Sincerely, 

//, 

'j i " ;' _,)( 
Richard P. LeBlanc 

RPL/pl 

cc: Robert Robinson, Esq. 

2 
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Richard v. wellman, Esquire 
University of Georgia 
School of Law 
Athens, Georgia 30602 

Dear Mr. Wellman: 

January 18, 1983 

I am a practitioner in Portland, Maine, with an 
extensive probate practice. I am also a member of the 
Probate Rules Advisory Committee and served on this 
Committee when it recommended the adoption of the Maine 
Probate Code. 

AREA CO:JE .207 

774·562 i 

The Maine Probate Code, a slightly modified version 
of the Uniform Probate Code, was passed by the legislature, 
effective January 1, 1981. I have had many discussions 
with other members of the Committee who practice in the 
~laine Probate Courts, and these discussions confirm my 
own observations that the Code has been a useful addition 
to Maine law and has been very well received by Maine 
practitioners. 

Sincerely, 

f:,t. ... ~a.~ 
Edwin A. Heisler 

EAH: jml 
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Professor Richard V. Wellman 
University of Georgia School of Law 
Athens, Georgia 30602 

Dear Professor Wellman:-

January 17, 1983 

I am writing in regard to my view of the new Maine Probate Code. 

From my spot as a Judge of Probate (20 years), practition~r (we 

are part-time officials),Vice Chairman of the Maine Probate Law Revision 

Commis~ion and member of the Advisory Committee on Probate Rules, it 

is my belief that the Probate Code, which has been in operation for 

just ove~ two years, is working well. It seems to have receiv,ed 

general acceptance from the Bar, and personally, as a Judge, I am 

particularly impressed by the hefty number of routine, time-wasting 

matters that no longer cross my desk. I think the move to the Code 

was a ·sound one and, as time goes by, it will become just as 

comfortable and familiar to us as was the former system. 

Very truly yours, 

{~)?/,- /\' l"'-i/.l~" d"l, ,-.. 
~"-·L,lt·1 .... - " . '\ "--,a_ ...... ,.'" r'~ 

Allan Woodcock, J'r .--: .. 
Judge of Probate 
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Professor Richard V. Wellman 
University of Georgia 
School of Law 
Athens, GA 30602 

Re: ~laine Probate Code 

Dear Professor Hellman: 

January 20, 1983 

Robert Robinson, Esq. asked me to write to you since I 
am Chairman of the Probate Section of the l·jaine Bar 
Association and have been since the committee to study the 
Hodel Probate Code was formed by the Haine Legislature. I 
have followed the Probate Code through its intensive study 
to its enactment and am presently on the corunittee 
responsible for promulgating forms and rules. 

While the Code \vas being studied, there were some 
mel1'bers of the Bar who were in opposition and expressed 
themselves. However, when public hearings took place, the 
opposition from the Bar was nonexistent. 

The Code has been in operation for more than two full 
years. During this time, I have not received in my capacity 
as Probate Chairman any criticism of it or any comment that 
it is not working. The only comments have been constructive 
pointing out errors or in inconsistencies or suggested 
clarification. It is clear that it is working well and that 
the State of 11aine with 16 counties, \,hich prior to the Code 
had, in effect, 16 separate Probate practice areas now has 
achieved uniformity in these counties. 

The great majority of matters are being handled 
informally and almost every petition for Informal Probate 
filed has been acted upon immediately with almost no 
rejections. 

It is quite clear to me that the Probate Code affords 
one the chance to present a formal matter, have it 
determined and not have to resort, again, to supervised or 
formal administration. Appointment and allowance are 
quicker than in the past. One can focus on the matters 



involved in em estate but 'lhich ne\'er really had anything to 
do with Probate; that is, liquidating business interests, 
investing assets on a temporary b~sis, properly insuring 
assets, dealing with the various taxing authorities, 
disposing of real estate without need of license from Court, 
clearance iron Inlleri tance T,m authorities, etc. and the 
more pressing matters that did not involve Court 
supervision. 

The Code that appeared at first blush to be 
overl~helming has become simplistic since the !·1aine forms 
immediately call ones attention to the applicable statutory 
section and make it almost impossible not to complete the 
forms correctly. This, I feel, is the most significant 
aspect of the new Code to give to the practioners a fill in 
the blanks with proper references type of form and would 
encourage this approach to forms in other jurisdictions that 
enact the Code. 

Very truly yours, 
, 

I:L./~/L-,~( 
\·Jillard H. 

Islh 
cc Robert Robinson, Esq. 
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Professor Richard V. Wellman 
University of Georgia 
School of Law 
Athens, GA 30602 

Dear Professor Wellman: 

TELEPHONE: 

(406} 443-0360 

I have had a letter from our mutual friend, Bjarne Johnson, 
concerning your request to him of our view of how the Uniform 
Probate Code has worked in Montana. I am happy to give you 
my input as concerns the use of the code here in Montana. 

As I am sure you are aware, Montana adopted its own version of 
the UPC in 1975. At the time of the adoption of the code, the 
legislature was rather difficult to co.nvince that the best way 
to adopt the code was to use the identical language of the National 
Conference of Commissioners. Rather than take the chance of losing 
the adoption of the code at all, we agreed to the various amendments 
to the national code which the legislature proposed. We have 
been paying for that mistake ever since. Every time the legislature 
meets, our initial committee for the drafting of the Uniform 
Probate Code in Montana has had to return to the legislature and 
do a good bit of.housekeeping to adopt the language of the 
national commission. It would have been so much easier and simpler 
in the long run if we had been able to convince our legislature 
to simply adopt the national code verbatim. 

As one of our committee members put it "with all of the great 
minds that have been put to use in compiling the National 
Uniform Probate Code, why on earth would our legislature and 
even our committee want to doubt the language that the national 
commissioners have adopted". I believe our biggest problem was 
that members of our legislature were people who were not only 
very unlearned in the field of law but also were very distrustful 
of lawyers themselves. 
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Since the adoption of the code in 1975, those of our profession 
who have taken the time to acquaint ourselves with all the 
benefits to be derived from the new code cannot sing its praises 
enough. The younger lawyers who have been taught the new code 
in law school since its inception have absolutely no problem 
with it at all. The biggest problem seems to come from those 
older lawyers- who probably fit into the age old category of 
"it is difficult to teach an old dog new tricks" • 

. Once the lawyers have acquainted themselves with the flexibility 
of the new code and the fact that it is so simple to by-pass 
probate in many cases and to avoid a probate completely in small 
estates, they are much more apt to take advantage of the provisions 
available under the new code. The lay public is very definitely 
in favor of the new code. I have a hunch that there are a lot of 
estates being prObated in Montana that really have no business 
having had to appear on the court dockets at all. 

One of the main points in adopting the new code is to provide 
the lawyers with some new forms and an overview of the code 
itself. This was particularly helpful here in }lontana .and 
we have just completed an update of our manual. The states 
that have adopted the code are almost unanimous in adopting 
a printed manual complete with forms which can be sold through 
the local state bar association and make money for that association. 
I cannot believe that anyone after having used the new code would 
give any consideration to going back to our old probate procedure 
as it was known prior to the adoption of the new code in 1975. 
If you can provide the bar with assistance and educational 
forms for using the new code, and that would most certainly 
include paralegals as well, then there should be no problem in 
convincing the lawyers that the Uniform Probate Code is certainly 
a wonderful tool. 

It is easy to see the advantages of the Uniform Probate Code in 
conducting ancillary probates with states who have also adopted 
the code. What a treat it would be if we could indeed have a 
uniform probate code throughout all of the fifty states. Perhaps 
that is a goal which might possibly be achieved in our lifetimes! 

Sincerely, 

(Mrs.) Ada J. Harlen 

AJH:mw 
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Joint Editorial Board for the 

Uniform Probate Code 
University of Georgia School of Law 
Athens, Georgia 30602 

Dear Dick: 

I have been chiding my friend, Harold Boucher, of the 
Pillsbury firm, that California is one of the more backward 
states in law reform, particularly in the probate field. 
Our probate procedure was very similar to what I understand 
is the current California probate procedure, before we 
adopted the Montana Uniform Probate Code with an effective 
date of July 1, 1975. 

You will recall that the 110ntana lawyers were less than 
enthusiastic in our efforts to adopt the Code in Ilontana. 
You will also recall that at the bar meeting in Missoula, 
which you attended, that the vote was almost even and only 
on the basis that we adopt the Uniform Probate Code with 
such mod·ifications as might be required by Montana custom, 
practice and peculiar local requirements. I was chairman of 
the UPC Conunission in Montana for several years before we 
were able to get a draft of the Code to the Legislature and 
when finally submitted it was referred out to a special 
joint committee for study and for such changes as the 
Montana joint committee should (I.eem appropriate. I spent 
several sessions with the joint co~mittee trying to preserve 
th~ integrity of the Code but we were not very successful in 
our efforts. The Code was adopted with so many changes you 
wondered if we really had adopted a Uniform Probate Code or 
something else. The Montana Code was sufficiently close to 
the Uniform Probate Code that \,e were able to open estates 
informally, close formally or informally, and of course gave 
us the many options contained in the Uniform Probate Code. 
After we had lived with the Code for some period of time 
tl1ere wasn't a single lawyer in ~lontana that I know of who 
would repeal the [··lontana version and return to the archaic 
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procedure we had before. The only problems we experienced 
with the Code, not to say that there aren't or can't be 
others, were with the changes or departures ,made by the 
joint committee. The Code, even in the modified form that 
we adopted in 1975, has worked extremely well, and in the 
last session of the Montana Legislature in 1980 we sUbstan­
tially eliminated all the changes originally made by the 
Montana committee to now conform in almost a pure state with 
the Uniform Probate Code as drafted by the Editorial Board. 
I obtained a copy of the proposed amendment from Joe Straus 
on "Succession \vithout Administration" and it may very \.,el1 
be L~at the Montana Bar will take the next step by referring 
this to our Legislature for adoption. 

In my view, and I think this is a view shared by all 
lawyers in 11ontana, the Uniform Probate Code is a very 
workable code and far suprior to the code we had before. 
It would be a mistake for California to tinker with it in 
any area, as we found our tinkering was chiefly responsible 
for some inconsistencies and simply added nothing to the 
Code. If there is some way that our experience can be help­
ful to the California Law Revision Commission I of course 
would be glad to help in any way that I can. 

,.Ii th kindest regards. 

Yours truly, 

CHURCH, Hll.;~,+j" JO~HNSON & WILLIN1S 

1/, \ A..--- 1.J~-.---------
/./ .-j" r' 

BY: '~/) L 
(~)arne Johnson 

BJlb 

- Page Two -
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sometime ago I received a letter from Bjarne Johnson, our 
mutual friend, enclosing a portion of a letter which he had 
received from you in which in which YOll invite any comments that 
might be shared with the California Law Revision Commission con­
cerning experience in other states which have enacted the UPC. 

I am in agreement with Bjarne's observations " .. that the only 
real problem we have experienced with the Code results from the 
tinkering of the Montana Legislative Joint Committee with the 
original text. .. " Now that we have changed back to the Code, I 
feel that there have been a good many ambiguities eliminated, and 
there is.an ease in getting to the various provisions that had 
been virtually destroyed by the good intentions of the Joint 
Committee. As you know, Montana has been one of the "title states," 
where our old form of probate in a highly supervised fashion, was 
felt to be the only thing that would enable title lawyers to know 
who had the title. In the initial stages of our review of Montana's 
probate law, several members of the Committee kept wanting to 
simply amend the probate law to try and streamline the same, and 
never really comprehended the concept of the UPC in its attempts 
to minimize the contact with the court. As a consequence, as you 
know from your visits with Bjarne, we experienced some difficult 
times, but finally the perseverance of Bjarne, yourself and others 
prevailed and we were able to at least convince the Committee that 
we should adopt the UPC virtually in its entirety. Wherever we 
attempted to make some modest changes, they came back to haunt us. 

Early on, the lawyers in many communities who had as a prin­
cipal part of their practice the examination of titles indicated 
that they felt they would be compelled to have all of their probate 
proceedings supervised, or at least closed formally. This has not 
turned out to be the case. I am confident that most lawyers have 
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now become thoroughly accustomed to informal probate. We have 
enacted a revision of one of the sections dealing with those who 
deal with a personal representative or a distributee in the area 
of oil and gas and have broadened that protective section as a 
consequence of the experience of those in the energy field. 

I would wholeheartedly endorse the UPC in its entirety and 
would hope that California lawyers did not try to "pick and choose" 
among its various provisions. 

JMD: Is 
cc: Mr. Bjarne Johnson 

Mos cordially, 

; ---,kl~·=-cf{j'{·~/~ 
/ J J'ri{ M. DIETRICH 
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Joint Editorial Board for the Uniform Probate Code 
Univzrsity of Georgia School of Law 
Athens, Georgia 30602 

Dear Dick: 

I have your letter of December 21, 1982. You might 
change your records to note my new mailing address. I am 
pleased to be able to give you any assistance which I can 
in connection with your meeting before the California Law 
Revision Commission in January of this year. 

I believe the Uniform Probate Code has proved to be 
extremely successful in New Mexico. While there were 
initially many lawyers who objected to the amendment to 
our existing probate laws, I sincerely believe that even 
the most skeptical have grudgingly come around to accept 
the New Mexico Probate Code as a marked improvement in 
speeding up and eliminating the cost of administration in 
this State. I have no hesitation in suggesting to you that 
the Code has received unanimous approval from those of us 
who practice in the probate field, as well as the District 
Judges and Probate Judges who administer the Probate Code 
in this State. 

For your recollection, remember that New ~lexico has 
a constitutional probate court; however, the powers of that 
court are not defined by the constitution. Therefore, in 
the drafting of the New Mexico Act, we substituted the probate 
court for the registrar or clerk position and gave to the 
Probate Judges only the powers of the registrar. All decisional 
matters were to be presented to the District Court, which is 
our court of general jurisdiction. This action was taken as 
Probate Judges in New Mexico need not be lawyers and in ninety­
five percent of the cases are not lawyers. One of the problems 
which we had with our former probate procedure was that issues 
requiring judicial decision were tried out in the Probate Court 
before a non-lawyer and the losing party simply appealed de novo 
to the District Court, thus duplicating all matters requiring 
decision. 



·~ .,. 
NEAL & NEAL 

Page 2 
January 4, 1983 
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There are changes that are in general procedure 
which some of our lawyers desire to make in the New Mexico 
Probate Code. I have" strongly suggested to those persons 
that they coordinate these proposed. changes through the 
Board in order that the Board be given an opportunity to 
review these changes, submit their expertise,. and determine 
whether or not the changes should be made universally to the 
Code. I have reviewed these proposed changes and do not 
believe that they seriously impact the operation of the 
Probate Code in New Mexico, but they are matters which I 
feel the Board should review. 

It is my opinion that the adoption of the Uniform 
Probate Code by the New Mexico Legislature was one of the 
major pieces of civil legislation adopted by the State, 
with the other being the Uniform Commercial Code. I have 
solicited other commentaries from lal~yers working in the 
probate field in New Mexico and will forward them to you 
upon receipt. I have taken the liberty of sending this 

. letter both to the Chicago address of the National Conference 
of Commissioners on Uniform State Laws, and to you address 
at the University of Georgia School of Law. 

Very trulY yours, 

NEAL 

JPS/sp 
cc: National Conference of Commissioners on 

Uniform State Laws 
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Dear Dick: 

January 7, 1983 
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Thank you very much for your letter of December 21. I was away 
from the office for a few days during the holidays, and had not had a 
chance to reply until now, and I hope this does reach you in time for 
your January 21 meeting. 

We are six years into the Code, and I believe that even the 
skeptics are convinced that our Code has provided simplicity and ease 
in administration of estates that they could not believe. I am 
certain that many of the old-time practitioners in New Mexico resented 
any change at all. Today, and I talked to many of them through the 
American College of Probate Counsel and through the New ~!exico State 
Bar, they feel that they are rendering a service to their clients at 
less cost, and are avoiding for their clients the expense of appraisal 
and reduction in expense of publication. 

One of the major benefits I find is that attorneys like the 
manner in which ancillary proceedings are handled under the Code. New 
Mexico has many large land developments, and people in various parts 
of the country have purchased single lots, and the simplicity of 
handling that transfer upon death has been very beneficial. 

I hope this is of a benefit to you in your presentation. 

o Sincerely yours, 
0" j 

Paul W. Robinson 
PWR/sc 
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December 28, 1982 

Joint Editorial Board for the Uniform Probate Code 
University of Georgia 
School of Law 
Athens, Georgia 30602 

Dear Dick: 

It was nice to hear from you after such a long time. I hope that you and 
your family had a very nice holiday season. 

As you recall, it was quite a struggle to gain sufficient votes in the Utah 
Legislature to pass the Uniform Probate Code. We made numerous concessions 
and changes to the Uniform Law to suit some of the Utah Legislators and the 
Utah Bar Association. It has been interesting that over the last few years 
almost all of the changes that we have made to the Probate Code have been-to 
undo the changes we made originally back into conformity with the Uniform Law. 
There are several suggested changes that are being introduced into the Legislature 
in this upcoming session which will do exactly that - bring the Utah version or 
the Uniform Probate Code into conformity with the Uniform Act. 

I believe that the attorneys practicing in this area, as well as the judges and 
clerks throughout the State of Utah, fully support the Uniform Probate Code 
and that" it is operating very smoothly in our state. Unfortunately, one of the 
changes that our legislature made to the code was to retain a percentage fee 
schedule for Personal Representatives and attorneys. This has worked to the 
detriment of the citizens of our state, I believe. Many attorneys charge for 
probate services based on an hourly rate but many still use a percentage basis, 
particularly in larger estates where the hours spent do not nearly equal the 
suggested fee schedule in the Code. This matter will be the subject of a bill "hlch 
will be introduced into the Legislature in January. I am hopeful that the 
Legislature will adopt the suggested language in the Uniform Act. 

I think the only real basis for objecting to the Uniform Probate Code by many 
attorneys when it waS initially enacted was the time that it takes to understand 
and implement the new law. Hany attorneys, of course, had worked for years 
and were familiar with our old laws and were very reluctant to change. I think, 
without exception, now that the attorneys have become familiar with the ne" ... 
code, they appreciate the extra tools and the ease 't<1ith which they can 
accomplish their work. I think most of the attorneys were also amazed with 
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how quickly they were able to implement the new prov~s~ons especially since 
the necessary forms were drafted and made available to members of the bar. 

I hope that this gives you the information that you have requested. If I 
can help you in any other "ay, please do not hesitate to call. I am enclosing 
a copy of a letter I wrote to three members of the Utah Bar and hope that you 
hear from them soon. 

PKE/j f 

Enclosure 

Very) truly yours, 
I ' 
! !J.- j , .-,,, / "'"'-

{ar-I ,L -' 'i[f·+'1A~ 
Peter K. Ellison 
Senior Vice President and 
Senior Trust Officer 
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Ms. Anita J. Torti 
Attorney at Law 
Prince, Yeates and Geldzahler 
424 East 500 South 
Salt Lake City, Utah 84111 

Mr. Charles M. Bennett 
Attorney at Law 
Greene, Callister and Nebeker 
800 Kennecott Bui1~ing 
Salt Lake City, Utah 84133 

Gentlemen: 

December 21, 1982 

Mr. Brett F. Paulsen 
Attorney at Law 
Moffat, Welling and Paulsen 
Suite 300, 261 East Broadway 
Salt Lake City, Utah 84111 

Enclosed is a copy of a letter I received from Richard V. Wellman of -the University 
of Georgia Law School. You may know of Mr. Wellman's efforts in the past in orafting 
and promoting the Uniform Probate Code. 

I would appreciate it very much if you would take a few minutes to write to 
Mr. Wellman giving him your honest reaction to your observations regarding the 
quality of the Uniform Probate Code and how you feel members of the Bar have 
received this legislation since its enactment. 

Thank you very much for your assistance. 

PKE/smh 
Enclosure 

Very truly yours, 

Peter K. Ellison 
Senior Vice President and 
Senior Trust Officer 
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December 24, 1982 

TELEPHONE 

521-7500 
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Pete Ellison has asked me to write with regard to your letter 
of December 14, 1982. I have found the quality of the Code to be 
excellent. Certainly the informal provisions of the administration 
of estates has facilitated probates, particularly of smaller estates. 
Utah adopted a section with regard to personal representative fees 
and attorney's fees which I think for the most part did away with 
the intent of the Uniform Probate Code. 

The reception of this legislation by Utah practitioners has been 
very favorable. The Courts, for the most part, seem to have adapted 
themselves to the new Probate Code. The standardized forms were pre­
pared by a law professor at the Brigham Young University. Those have 
been acceptable to the Courts, for the most part. 

The tnree-year limitation on probates seems to be mystifying. The 
Courts and the practitioners are trying to devise methods to skirt that 
problem. It seems to be the most unpopular provision. 

In Uta2. the Regi strar ~"tlU3t be a Judge ~ In rural ~refl.s t.hiR is 
really disadvantageous hence the Judges are on Circuit. In discussing 
this matter with the Clerk in Salt Lake County, he does not want to be 
the Resistrar because he would have no protection from liability. 

I have found it to be excellent in the probate, conservatorship, 
guardianship, affidavit in lieu of probate, and small estate areas. 

C- .. ' .- veri tr~i~~urs, ~ 
.. -.-~ ~- Dv 

- . '"\----; f- \~~C~·._~'h 
/ , "'-11 -c- '-"-~ ----
~---·Brett F. Paulsen 

I3FP/an 
cc: Pete Ellison 


