#L-625 9/15/82
Memorandum 82-94
Subject: L=625 = Probate Law (Pisclaimer of Testamentary and Other
Interests)

At the July meeting, the Commission considered the portion of the
Probate Code relating to disclaimers and made several changes in the
staff draft presented at that meeting., (See the Third Supplement to
Memorandum 82-70, on the agenda for the September meeting.) Attached to
this memorandum is a copy of a draft tentative recommendation relating
to disclaimers that incorporates the decisions made at the last meeting.
This recommendation was distributed for comment in August; the comments
we have receilved are discussed below.

The staff proposes that this recommendation, as revised to include
any changes made at the September meeting, be submitted as a separate
recommendation to the 1983 session of the Legislarure. The subject of
disclalmers is easily severable from the main body of material relating
to wills and intestate succession. If the proposed legislation is a
separate bill, there will be no need to defer its operative date, The
disclaimer statute would be added to the Probate Code as Division 2¢—-
Sections 298.,010-298.510, This would avoid the need to renumber these

sections when the main recommendation is introduced.

General Reaction to Tentatlve Recommendation

We did not receive very many comments on this recommendation,
perhaps in part because of the length of time allotted for responding
and the timing of distribution. In any event, it does not appear that
this is a wvery controversial area. Favorable comments were received
from Professor Dobris (Exhibit 2 attached hereto), Mr. Paul Avery (see
Exhibit 6 attached to Memorandum 82-32), and Justice Kingsley (see
Exhibit 3 attached to Memorandum 82-82)., Mr. Kenneth M. Klug made
suggestions for revision of the proposed statute which are discussed
below. (See Exhibit 1 attached hereto.)

Disclaimers of Joint Tenancy Interests

Mr. Klug suggests that more detailed treatment be given disclaimers
of joint tenancy interests. (See Exhibit 1, pp. 1-3.) Under the proposed
legislation, it is clear that a joint tenmancy interest (which 1s created
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when a joint temancy is created) may be disclaimed. It is also clear
that the interest created by surviving the death of another joint tenant
may be disclaimed. See Sections 190.030 ("creator of the interest”
defined), 190.070 ("interest" defined). We do not know whether Mr. Klug
is sugpesting that a person should be able to accept a jolnt tenancy
interest (however created) but disclaim the "right of survivorship"
prior to the death of the other joint temant or tenants. If such a
disclaimer were permitted, what kind of an interest would we have? The
nondisclaiming jeoint tenant would held in joint tenancy with the right
of survivorship, but the disclaiming joint temant would have some other
kind of interest--perhaps a tenancy in common subject to being extinguished
if the disclaimant does not survive the other joint temant. The staff
would prefer not to attempt to deal with this problem. If the grantee
of an interest in joint tenancy wishes to eliminate the survivorship
aspect, then the joint temancy may be severed to create a tenamcy in
common, but this need not involve a disclaimer. If this is not desired,
then the joint tenant may await the death of the other joint tenant and
then disclaim. In any case, 1f the problem is one involving federal tax
law, the proposed legislation recognizes any disclaimer that 1s recognized
under federal tax law. It is difficult to say vhat would satisfy the
requirements of federal law which will remain unsettled for years to

come.

Disclaimer by Personal Representative (§§ 190.220, 190.230)

Mr. Klug suggests that an executor should be able to disclaim
without first obtaining court approval pursuant to draft Section
190.230. (See Exhibit 1, p. 3.) He argues that since most disclaimers
by executors would be executed for tax purposes, the ultimate distri-
bution of the property would not be affected, He may also be suggesting
that a conservator should not need to obtain prior court approval under
Section 190.220.

The provision requiring prior court approval for a disclaimer by an
executor was drawn from the substituted judgment provisions of the
guardianship=conservatorship law. The staff is concerned that az dis-
claimer could result in a significant shift in the ultimate disposition
of the property. The latest draft of the Beverly Hills Bar Association

proposal on disclaimers requires prior court approval for a disclaimer



made by a conservator, executor, or person acting on behalf of a minor.
However, Mr. Klug fears that there may be a delay in obtaining court
approval that effectively precludes making a disclaimer in certain
circumstances,

The staff does not believe that the Commission should propose a
change in the existing provision that requires prior court approval for
a disclaimer by a conservator. That provision was reviewed by numercus
practitioners before it was enacted and we have not been informed of any
problems under the provision.

The staff believes that the need to make a disclaimer on behalf of
a minor will be rare and the requirement of prior court approval in the
case of a minor is consistent with the traditional protections afforded
minors.

The staff does not believe a case can be made for treating an
executor any different than a guardian of a2 minor or conservator of a
conservatee. In the case of the comservator, the conservator knows that
he must act in the best interests of the conservatee, but court approval
nevertheless is required, The person or persons in whose Interest the
executor is acting is making a disclaimer on behalf of a decedent is
less clear. The staff believes that the persons affected should have an
opportunity to present their positions to the court before any action is
taken that may have an adverse effect on them. Accordingly, we recom—
mend that the prior approval requirement be retained. It should be
noted, however, that if avoidance of federal taxes is the motive for the
disclaimer, there 1s some uncertainty concerning whether a qualified
disclaimer may be made under federal law by a person other than the
beneficiary. See Bennett, Using Disclaimers, in Using Disclaimers and
Power of Appointment 17 (Cal. Cont. Ed. Bar 1981).

Binding Effect of Disclaimers (§ 190.270)
Mr. Klug believes there 1s an ambiguity in existing law and draft
Section 190.270 where it is provided that a disclaimer is binding on the

beneficiary and all perscons claiming by, through, or under the beneficiary.
{See Exhibit 1, p. 4.) He thinks it arguable that issue of a disclaiming
beneficiary who take under a will or by intestate succession may be

viewed as claiming through or under the beneficiary and by operation of
this language would be prevented from taking, The staff assumes this



language is intended to preclude an attack on the disclaimer by persons
who are deprived of property or an expectation by virtue of the disclailmer.
We are not troubled by the ambiguity detected by Mr. Klug and would not
alter the section. Sinilar language also appears in the Uniform Probate
Code Section 2=801(d) and the other uniform acts on this subject.

Liability for Making Disclaimer (§§ 190.270, 190.290)

Mr. Klug recommends addition of a provision granting a personal

representative immunity from personal liability to estate creditors for
making a disclaimer. (See Exhibit 1, p. 3.) He believes there is a
danger that the personal representative may he liable hecause of a
fiduciary duty to all persons interested in the estate., TIf the draft of
Section 190.225 set forth above 1s approved, the question of liability
would appear to be answered, If this provision, or one similar to it,
1s not approved, Section 190.270 could be revised to provide also that

"no one is liable for exercising the right to disclaim."

Place of Filing Disclaimers {§ 190.260)
At the July meeting, the Commission asked the staff to investigate

whether disclaimers are being filled under existing Probate Code Section
190.4 in "superior courts in counties where administration would be
proper.”" The suggestion was made that it might be preferable to provide
for filing of disclaimers with the Secretary of State.

Mr. Carl Olsen, San Francisco County Clerk, at our request discussed
this question at a meeting of superior court clerks from throughout the
state and reported that no one was aware of any problems under existing
law. It appears that different clerks might process a disclaimer filed
where thers is no pending petition for probate or administration in
different ways and that some would charge a fee to set up a file and
otherg would not. A representative of the clerk for the Superior Court
of Los Angeles County reported to the staff that he could not remember
anyone ever trying to £ile a disclaimer outside of probate; he also said
that a fee of 586 would have to be paid to open a file in such a case.

The staff concluded that there did not appear to be a sufficient
need for filing disclaimers with the superior court outside probate to
justify setting up a filing system in the Secretary of State's Office.
If such a system were established and made applicable to all disclaimers



in this state, then everyone would have to pay a fee to file a disclalmer,
whereas under existing law no fee is required if the disclaimer is filed
in a pending probate proceeding, and in some counties there is no fee
even if there is no pending proceeding. Draft Section 190.260 is also
legs strict than existing law in that it allows filing in a wvariety of
places if there is no administration. Accordingly, we have retained the
existing language as to place of filing in the draft Section 190.260,

Comments of State Bar

Attached as Exhibit 3 is a copy of comment on the disclaimer draft
from the State Bar., Thege issues were raised orally by the State Bar
representatives at the July meeting and so we do not discuss them in

this memorandum.

Regpectfully submitted,

Stan G, Ulrich
Staff Counsel
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August 18, 1982

John DeMoully

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Room D-2
Palo Alto, California 99306

Re: Tentative Recommendations Relating to
Disclaimer of Testamentary and Non-
Testamentary Interests

Dear Mr. DeMoully:

I have reviewed the above tentative recommendation
and have the following comments: :

First, I believe that joint tenancy should be

treated separately from other interests that may be disclaimed.

With the exception of joint tenancy, all of the other interests
listed in proposed Section 190.030 are interests that vest,
if at all, at one time. A joint tenancy interest can be
viewed as vesting twice; first when the joint tenancy is
created, and second when one joint tenant dies. To be sure,
the second "vesting” is not really an acquisition by the
surviving joint tenant, but is more of an abandonment or an
extinguishing ¢of the rights of the deceased joint tenant in
the property. Nonetheless, it would not be improper to treat
the interest of the survivor as an additional acquisition at
the time of the first joint tenant's death, and give the
survivor the right to disclaim the interest.

The proposal as presently drafted does not make a
clear demarcation between the creation of the joint tenancy
and the survivorship right of the joint tenant. I believe
that one should be able to accept the initial gift resulting
from the creation of the joint tenancy while being able to
later disclaim whatever additional interest may be obtained
by survivorship.

Second, Section 190.030 (11) defines the deceased
joint tenant to be a “"creator of the interest” with respect

S et o e e et 21+
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to an interest created by surviving the death of another
joint tenant. But it is possible that the surviving joint
tenant may be the one who originally created the joint )
tenancy. In such event, the surviving joint tenant should
not be permitted to disclaim the joint tenancy, because the
original creation of a joint tenancy by the surviving joint
tenant would have been an acceptance of all interests created,
and the subsequent disclaimer would prcbably not be valid
under Internal Revenue Code §2518(b)(3).

This dichotomy can probably best be illustrated by
example. If "H" takes his separate property and converts it
to joint tenancy with "W", "W" should be free to accept the
interest acqulred by the creation of the joint tenancy
without necessarily agreeing to accept the survivorship
right. Therefore, if "W" were to disclaim the survivorship
right, she should continue to own one-half of the joint
tenancy property and "H's" half of the joint tenancy property
should pass to his estate. The tentative recommendation
does not make clear that "W" can accept the original creation
of the joint tenancy without accepting the survivorship
right. Query: Since the additional interest acquired by
" the survivorship right does not "vest" until "H's" death,
can "W" wait until nine months from "H's" death to disclaim
the survivorship right, or must that right be disclaimed
within nine months from the creation of the joint tenancy?

My preference is to allow "W" nine months from the date of
"H's" death to disclaim the survivorship right.

To continue the example, if "W" were to die first,
"H" should not be permitted to disclaim the interest acguired
by survival. Since "H" was the creator of the joint tenancy,
it would appear that he has accepted the survivorship right
on ¢reation. If he did not want the survivorship right, he
could have conveyed the prcperty to "H" and "W" as tenants
in common. Having chosen the joint tenancy form, it would
appear that he has accepted the interest within the meaning
of the Internal Revenue Code, and he should not subsequently
be permitted to disclaim the interest.
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Because of the unusual nature of joint tenancy
property, I would recommend that these duestions be addressed
by a separate section dealing exclusively with disclaimers
of joint tenancies.

Sections 190.220 and 190.230(c) require court
authorization before a personal representative can execute a
disclaimer on behalf of a conservatee, a minor, or a decedent.
As a matter of policy, the trend as evidenced by other Law
Revision Commission proposals is to reduce the court supervision
of the estate. Should the executor have authority to make a
decision on the disclaimer without court approval, subject
to the executor making the estate whole if the disclaimer
were made imprudently? A cautiocus executor will obtain
court approval in a questionable case. But is there a
compelling reason to require all executors to obtain court
approval? I can visualize that in most cases where a disclaimer
would be made by a personal representative, the disclaimer
would be made for tax reasons, and would not materially
affect the ultimate distribution of the property. In those
cases, court approval would appear unnecessary.

Furthermore, in many counties a four to six week
delay in obtaining a hearing date is not unusual. Such a
delay in obtaining a hearing date for court approval would
have the effect of reducing the nine month period proposed
by §180.250 to seven and one-half or eight months. I would
recommend that a sub-paragraph (g} be added to §190.250 to
make it clear that a disclaimer by a personal representative
shall be effective if filed within the period required by
§190.250, notwithstanding the fact that court approval may
be obtained subsequent to such period.

Proposed §1%0.290 provides that a disclaimer by a
beneficiary shall not constitute a fraudulent conveyance.
Under this proposal, a beneficiary could disclaim a potential
inheritance and leave his creditors begging. Should the
beneficiary's representative have the same power, or does
his fiduciary duty to all persons interested in the estate
make him responsible to the creditor? Since the creditor
probably did not lend in expectation of the beneficiary's
inheritance {(or the creditor would have demanded a walver
under §190.300) it would appear that the creditor should not
be heard to complain about a disclaimer by a perscnal representative.
I would recommend the addition of a provision granting the
personal representative immunity from personal liability to
estate creditors for making the disclaimer.

[
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I believe that there is an ambiguity in present
-8§190.5 which is carried over into proposed §1%80.270. That
section provides that a disclaimer is binding on the beneficiary
and all persons claiming by, through, or under the beneficiary.
A colorable argument can be made that in an intestate situation
a disclaiming beneficiary's children, who would take by
right of representation, are claiming "through or under" the
beneficiary. To be sure, a disclaimer by a beneficiary is
not intended to eliminate all of the beneficiary's decendants

who may otherwise take under the Will or by intestate succession.

I believe the ambiguity could be cured by rewording §190.270

as follows: "A disclaimer, when effective, is irrevocable

and binding upon the beneficiary and the beneficiary's estate,
including creditors of the beneficiary and of the beneficiary's
estate.”

Very truly yours,

S I
VAN
Kénneth M. Klug

T
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UNIVERSITY OF CALIFORNIA, DAVIS

BEREELEY * DAYIS + IRVIKE » LOS ANGELES * RIVERSIDE * SAN DIEGO * SAN FRANCISCO SANTA BARBARA * SANTA CRUZ

SCHOOL OF LAW DAVIS, CALIFORNIA 05616

August 30, 1982

California Law Revision
4000 Middlefield Road, Room D-2
Palo Alto, California 94306

Ladies and Gentlemen:
I teach trusts, wills and estates at the above law school. I am
writing to say that I approve of the commission's tentative recommendation

relating to disclaimer of testamentary and nontestamentary interest.
Thank you.

Sincerely,

Joel C. Dobris
Professor of Law

JCD:1bp




Memo 82-94 , Study L-625
EXHIBIT 3

LAW REVIEW COMMISSION
THIRD SUPPLEMENT TO MEMORANDUM # 82-70
DISCLAIMERS OF TESTAMENTARY AND HONTESTAMENTARY INTERESTS

Summary of Third Supplement:

This Supplement contains the proposed legislation relating to
disclaimers which was drawn in part from the latest draft prepared
by the Beverly Hills Bar Association, which has been studying this
subject for some time. The staff raises several issues that need
to be considered.

Comment:

The Team feels the proposed legislation raises(basic policil mk” e
questions. We feel that since disclaimers are mggtly done for tax ‘eak

purposes, and the only reason for disclaiming for tax purposes is \%Iffffi,
for Federal tax purposes, we shculd_E£%_EgBE;g;k~£EgI§§§S§§Ep£gl2§;“
(Since the California inheritance tax has been repea ;7 thére i1is no
lenger any California tax purpose for disclaimers}. The legislation

as proposed seems to be going in a different dlrectlon'?Eaﬁ“th
Federal law and’ also it would not-be recognlzed for Federal m purposes.

A. The following are comments on the issues pointed out by the
Staff:
1. Timeliness of Disclaimer: The Staff states that Section

112.250 of the proposed legislation provides a conclusive presumption

that a disclaimer has been filed within a reasonable time if it is

filed within 9 months after the death of the creator of the interest,

or after an interest becomes indefeasibly vested, whichever is later.

It further states that this rule is consistent with Keinath v. :
Commissioner, 480 F.2d 57 (B8th Cir. 1973), which permitted a person(’/’/,,#f
who had a vested remainder subject to divestment if he failed to

survive the life tenant to disclaim at a time six months after the tDO ﬂf”

death of the life tenant, but 19 years after the creation of the {
remainder. There is some concern that disclaimers should not be {%{::;¢44
exercisable such a long time after the creation of the interest.. s

‘Buch a delay can result in a person having an cobligation to pay estate
tax because of the tax allocation rules on an asset which is never
received by the person. Alsoc, if the person d4id pay the tax, such
payment may be deemed to be a form of acceptance of the interest in
the property, so that it cannot later be disglaimed.

2, Knowledge of the Interest. Section 112.250 relates the
time within which disclalmers can be filed to the time "first

knowledge" of an interest is acquired by the 44 ant,. The
Fe al law refers to the time when the righit {'accrues” land dces
not refer to "kKnowledge' . The question is rai as whether

e

knowledge refers to actual or constructive knowledge. Constructive
knowledge would be difficult to prove. The Team feels that it

shouldn't be a questlon of knowledge at ETT——EGE_EEri§§§§‘E—E ——-
peried.— - ”-w%———_“u
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Disclaimers {continued)

;:) 3. -Permissability of Disclaimant taking disclaimed interest
by other means: The Staff draft provides that a disclaimant 1is
treated as predeceasing the creator of the interest, but dces not
preclude the disclaimant from taking by another route. The Staff
questions whether this should be permitted., The Team feels that if
a person disclaims in one categdry and receives the property by -
reason of another category, it.should be all rlght.

B. The following are comments on proposed legislation:

Chapter 4: DISCLAIMER OF TESTAMENTARY AND NONTESTAMENTARY
INTERESTS.

Article 1. Definitions:

§ 112,030, Definition of Creator of the Interest. The Team
guestions whether or not another category should be added_for
Orders of -Distribution in a probate estate, since sSuch an order
“supersedes a decedent's Will.

Paragraph (b) (5) is not clear as to whether this deflnltlon
refers to the testator or the elector.

This Section sets forth 13 definitions of creator of the
interest. Shouldn't there alsc be a fourteenth definition, which is
§§’ the same as paragraph 14 of Section 112.070, i.e., with respect to
e an interest created by any testamentary or intervivos instrument or
by operation of law.

(It should be noted that Section 112,070 appearing on Page 3
of the proposed legislation “also appears on Page 4 of the proposed
legislation.}

§ 112.250, Time Within which Disclaimer Must Be Filed.

Paragraph {a)} states that it is effective if filed within a
reasonable time after the person acquires knowledge of the interest.
_We feel it should be measured from—the time the interest 1§;greatgq1
“and not when the person acquired knowledge. o

Paragraph (b) provides that a disclaimer is conclusively pre-
sumed to have been filed within a reasonable time if it is filed
within nine months after the death of the creator of the interest
or within nine months after the interest becomes indefeasibly vested,
whichever occurs later., This raises_the question as to whether or
not a person with a remainder interest can disclaim many years after

~the-interest was created.

Paragraphs {c) and (d) refer to time of "first knowledge" of
the interest is acquired, or time the interest becomes"indefeasibly
vested.” Again, we feel it should be from the time the 1nterest

was created. B
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Disclaimers (continued)

Paragraph (e) (1) refers to the time the interest becomes an ™
tgstate in-possession". This should be clarified since you cannot
disclaim an intersstafter you have obtained possession.

§ 112,260, Filing a Disclaimer; Recording of Disclaimers
Affecting Real Property.

Paragraprh (a) (1) provides that a disclaimer shall be filed with
the Superior Court in the County in which the estate of the decedent
is administered, or if there is no administration, in the Superior
Court in any County in which administration would be proper. This
might create an administrative problem and the Superior Court clerks
should be consulted in this matter. If there is no probate proceeding
initiated for the decedent, there would be no procedure whereby such
a petition could be filed and indexed unless there is some miscellaneous
category of filing available. Thus, the mechanism for filing may
be complicated. Perhaps where no probate prooceeding is pending, the
disclaimer could be lodged with the person described in paragraphs
{a) (2), {3) and (4), i.e., the trustee, etc.

§ 112.280, Effect of Disclaimer.

The last sentence of Paragraph (a) provides that a disclaimer
relates back for all purposes to the date of death of the creator of
2% the disclaimed interest, or the determinative event, as the case may -
: be. .Some instruments make other provision, and thus the words "for
all purposes” should be deleted, and that sentence should start with
"Except as otherwise provided in the controlling instrument, . . "
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STATE OF CALIFORNIA

CALIFORNTIA LAW

REVISION COMMISSION

TENTATIVE BECOMMENDATIODH

relating to

DISCLAIMER OF TESTAMENTARY AND NONTESTAMENTARY INTERESTS

August 8, 1982

Important Note: This tentative recommendation is being distributed
so that interested persons will be advised of the Commission's tentative
conclusions and can make thelr views known to the Commission. Any
comments sent to the Commission will be considered when the Commission
determines what recommendation, if any, it will make to the California
Legislature. It is just as important to advise the Commission that you
approve the tentative recommendation as it is to advise the Commission
that you object to the tentative recommendation or that you believe that
it needs to be revised. COMMENTS ON THIS TENTATIVE RECOMMENDATION
SHOULD BE SENT TO THE COMMISSION NOT LATER THAN SEPTEMBER 10, 1982Z.

The Commission often substantially revises tentative recommenda-
tions as a result of the comments it receives. Hence, this tentative
recommendation is not necesgarily the recommendation the Commission will
submit to the Legislature.

CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road, Room D-2
Palo Alto, CA 94306



STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor

CALIFORNIA LAW REVISION COMMISSION
4000 MIDDLEFIELD ROAD, ROOM D-2

PALO ALTO, CALIFORNIA 54306

{415) 494-1335

LETTER OF TRANSMITTAL

This recommendation proposes the enactment of a new, comprehensive
statute governing the disclaimer of testamentary and nontestamentary
interests. The new statute makes disclaimers that are valid under
federal law also valid under the California statute. The new statute
also makes clear that a disclaimer is not a fraudulent conveyance
against creditors of the beneficiary who disclaims.

This recommendation is submitted pursuant to Resolution Chapter 37
of the Statutes of 1980, which directed the Law Revision Commission to
study the Probate Cede.



#L-625
STAFF DRAFT

RECOMMENDATION

relating to
i DISCLAIMERS

The California disclaimer statutel pérmits the recipient of an
interest under a will, by intestate succession, or by some other mechanism2
to disclaim the interest within a reasonable time, with the effect that
the person is treated as if he or she never received the property.3 The
Commission has concluded that a new, comprehensive disclaimer stafute is
needed to improve the organization of the existing statute, to make
clarifying and substantive changes in existing law, and to bring the
California statute into closer conformity with federal law.

The new disclaimer statute would make the following significant
clarifications or changes in existing 1aw:& .

(1) The new statute makes clear that a qualified disclaimer under

federal law5 is also valid under the California statute. This facilitates

1. Prob. Code §§ 190-190.10, Disclaimers may also be termed renunci-
ations. See Uniform Probate Code §2-801 (1977). "Disclaimer"
seems to be the preferred term. See I.R.C. § 2518; Unifeorm Disclaimer
of Transfers by Will, Intestacy or Appointment Act (1978); Uniform
Disclaimer of Transfers Under Nontestamentary Instruments Act
(1978).

2, Such as by inter vivos gift, as a surviving joint tenant, or as a
beneficiary under an insurance policy or retirement plan. The
disclaimer statute was amended in 1982 to expand the types of
interests that may be disclaimed. 1982 Cal. Stats. ch. 41, § 1.

3. Prob. Code § 190.6. But see the text at note 7, infra.

4, The proposed disclaimer statute Is drawn in part from a draft
statute prepared by the Probate, Trust and Estate Planning Committee
of the Beverly Hills Bar Association on file in the Commission's
office. ‘

5. Section 2518 of the Internal Revenue Code provides:

{a) For purposes of this subtitle, if a person makes a quali-
fied disclaimer with respect to any interest in property, this
.subtitle shall apply with respect to such interest as if the inter-
est had never been transferred to such person.

(b) For purposes of subsection (a), the term "qualified dis-
claimer” means an irrevocable and unqualified refusal by a person
to accept an interest in property but only if—-

-1~



the primary purpose of disclaimers to minimize taxes.

{2) Under the new statute, a disclaimer is not a fraudulent convey-

ance as against creditors of the person disclaiming. This adopts the

maj

ority rule and rejects the contrary California case-law rule? that

pre-dates enactment of the California statute. The new statute permits

the beneficiary to waive the right to disclaim a specific interest, and

L

{1) such refusal is in writing,
_ " (2) such writing is received by the transferor of the
- .interest, his legal representative, or the holder of the legal
title to the property to which the interest relates not later
"than the date which is 9 months after the later of-—-
LT (A) The day on which the transfer creating the
_ interest in such person is made, or
ToTTE TTT TTTCT(B) the day on which such person attains age 21,
: -7.7{3) such person has not accepted the interest or any of
_ . its benefits, and
7 77 '{4) as a result of such refusal, the interest passes
- i without any direction on the part of the person making the
- disclalmer and passes either—-
T {A) to the spouse of the decedent, or
- -.-  (B) to-a person other than the person making the
disclaimer. . . __

7.

:...  {c) For purposes of subsection {(a)—
PR (1) A disclaimer with respect to an undivided portion of
' .an interest which meets the requirements of the preceding
- ...sentence shall be treated as a qualified disclaimer of such
_7. portion of the interest,
-7}:7_‘m'- "{2) A power with respect to property shall be treated as
""" 'an interest in such property.
Sooov s .{3) .For purposes of subsection {(a), a written transfer of
Do the transferor's entire interest in the property——
ot aimie o .{(A) which meets requirements similar to the require-
e ments of paragraphs (2) and (3) of subsection (b}, and
Tttt T {(B) which is tc a person or persons who would have
S ... -received the property had the transferor made a qualified
“““ 7777 'disclaimer (within the meaning of subsection (b)),

- -shall be treated as a qualified disclaimer,

See Comment How to Look A Gift Horse in the Mouth--Disalalmers
ﬂnder Callfornla Law and the Tax Reform Act of 1976, 18 Santa Clara
L. Rev. 217, 218-23 (1978). A disclaimer may meet the requirements

g:oi_California law but fail under federal law, particularly where
timeliness of filing is involved., See I.R.C. § 2518; Jewett v.

s Commissioner, u.s. (1982).

s

,See In Te Estate of Kalt, 16 Cal.2d 807, 108 P.2d 401 (1940);
Bennett Using Disclaimers § 5.9, in Using Disclaimers and Powers

cf Appointment 9-10 (Cal. Cont. Ed. Bar 1981). See alsc the Comment
to Section 3 of the Uniform Disclaimer of Transfers by Will, Intestacy
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the creditor may require such a waiver as a condition to extending the
credit. This protects the creditor who extends credit in reliance upon
the beneficiary's anticipated acceptance of a disclaimable interest.

(3) The new statute liberalizes the requirements for filing dis-
- claimers. This liberalization will avoid a disclaimer from béing held
ineffective because it was filed with the wrong person or in the wrong
place. The new statute does not continue the existing requirement that
a disclaimer of an interest in real property be acknowledged,B but
acknowledgment is required in order te record the disclaimer under the
laws relating to the recording of instruments affecting real property.

(4) The new statute rejects language in a2 recent case to the
effect that the normal disclaimer rules are inapplicable to a devise
éonditiqned on Survival.g

(5) The provision of existing law permitting common law disclaimerslo
is pnot continued in the new statute. This avoids the possibility of
1itigation-resulting from the uncertainty created under existing law
when a disclaimer that fails to satisfy the reqﬁirements of the dis-
claimer statute is claimed to be a valid common law disclaimer. Moreover,
common law disclaimers are no longer needed in view of the expansion of
the scope of the disclaimer statute11 and the provision of the new

statute that makes a disclaimer valid under federal law alsc wvalid under

the California statute.12

or Appointment Act (1978). Since the disclaimed interest is treated
- in Probate Code Section 190.6 as never having belonged to the
disclaimant, there is nothing for the creditor to reach.
8. Prob. Code § 190.4.

9. See Estate of Murphy, 92 Cal. App.3d 413, 426, 154 Cal. Rptr. 859
{1979) {(dictum).

10. Prob. Cede § 190.10. See also Estate of Murphy, 92 Cal. App.3d
413, 422, 154 Cal. Rptr. 859 (1579).

1}. See n.2 supra.

12. See text at n.5 supra.



- -~  Proposed Legislation

The Commission E recommendatlons would be effectuated by emractment

of the following measure:

An act to amend Section 2580 of, to add Chapter 12 (commencing with
Section 190 UIO) to Division 1 of, and to repeal Chapter 12 {(commencing
wifh Section 190) of Division 1 of, the Prcbate Code, relating to

disclaimers.

LEVE To_rT.T. . .. T

The people of the State of California do enact as follows:

m
b h

. ° C -
Iotcooen I o FIVILL 5368

Probate Code §§ 190-190.10 (repealed) biscleimer cf'restamentagz
- and other interests : R

(\.

pejat

3

__;3$ECTIQﬂ;1,1 Chapter 12 (commencing with Section 190) of Division 1
.-of the. Probate Code is repealed. -~ - - .- - .-

------ “Comment. Former Chapter 12 (commencing with Section 190) is
csuperseded by a new Chapter 12 {(commencing with Section 190.010). The
dispoaitlon of former Sections 190-190.10 is indicated below.

£1§ 190, -Definitions. The substance of the introductory clause of

) fgrmer Section 190 is_continued--in_Section 190.010 (application of
definltions) The substance of subdivision (a) is continued in Sectilons
1190:010° ("beneficiary” defined) and 190.070 ("interest" defined).

Sobdivision (b) is continued in Seetion-190.070{a)} {Minterest" defined).
Subdivision (e) is continued in Section 190.050 (“"disclaimer" defined).
Subdivi;;gn“[d) is continued in Sectien 190.040 ("disclaimant" defined).

c§.190,1., Disclaiming interest; contents of disclaimer. The first
sentence of former Section 190.1 is continued in Section 190.210 {right
sto disclaim interest). The substance of the second sentence 1s continued
1n Section 190.240 (contents of disclaimer).

~ <§ 190.2. Disclaimer by guardian, conservator, or representative,
‘The substance of former Section 190.2 is continued in n Sections 190.220
(disclaimer on behalf of conservatee), 190.230(a) (disclaimer on behalf
of minor), and 190.230(b) {(disclaimer on behalf of decedent).

.§ 190.3. Effectiveness of disclaimer. The introductory clause and
subdivisions (a) and (b) of former Section 190.3 are superseded by
‘Section 190.250 (time within which disclaimer must be filed)." Subdivi-
‘sion (c) is ndt continued.

-§ 190.4. Filing of disclaimer, Former Section 190.4 is superseded
by Section 190. 260 (flllng and recording of disclaimers).

§ 190.5. Binding effect of disclaimer; waiver. The first sentence
of former Section 190.5 is continued in Section 190.270 (disclaimer

irrevocable and binding). The substance of the second sentence 13

continued in Section 190.300 (waiver of right to disclaim).

44—



§ 190.010

§ 190.6. Disposition of disclaimed interest. Former Section 190.6
is superseded by Section 190.280 (effect of disclaimer).

§ 190.7. Restriction on making disclaimer. The first sentence of
former Section 190.7 is continued in Section 190.3210(a). The substance
of the seccond sentence is continued in Section 190.310(c). The third
sentence is superseded by Section 190.310(k).

§ 190.8. Right to disclaim not affected by spendthrift or other
restrictions. Former Section 190.8 is continued in Section 190.320.

§ 190.9. Operative effect of chapter. The substance of former
« Section 190.9 is continued in Section 190.330 as applied to the operative
date of the new statute.

§ 190.10. Savings clause. The substance of former Section 190.10
1s continued in Section 190,340, except that the new statute is the
exclusive method of making disclaimers after its operative date. A
purported repudiation, renunciation, or disclaimer made after the opera-
tive date must comply with the requirements of the new statute and, if
it does not, it is not recognized as valid as a common law disclaimer or
renunciation.

5381

" Probate Code §§ 190.010-190.510 (added). Disclaimer of testamentary
and nontestamentary interests ‘

SEC. 2. Chapter 12 (commencing with Section 190.010) is added

to Division 1 of the Probate Code, to read:

CHAPTER 12. DISCLAIMER OF TESTAMENTARY
AND NONTESTAMENTARY INTERESTS

Article 1. Definitions

§ 190.010. Application of definitions
190.010. Unless the provision or context otherwise requires, the
words and phrases defined in this article govern the construction of

this chapter.
‘Comment. Section 190.010 is new.

992/913
§ 190.015. Account

190.015, "Account" means a contract of deposit of funds between a

-

depositor and a financial institution, and includes a checking account,
savings account, certificate of deposit, share account, and other like

arrangement.,

Comment. Section 190.015 is new and is the same in substance as
Section 6-101(1l) of the Uniform Probate Code {1977).

—5—



§ 190.020
5382

§ 190.020. Beneficiary
190.020. "Beneficiary" means the person entitled, but for the

person's disclaimer, to take an interest. -

Comment. Section 190.020 continues the substance of the first
portion of subdivision (a) of former Section 190, See also Section
190,075 ("person” defined). :

| 5383
§ 190.030. Creator of the interest

190.030. (a) "Creator of the interest" means a person who estab-
lishes, declares, creates, or otherwise brings into existence an interest.
{b) "Creator of the interest" includes, but is not limited to, the
following:
. | (1) With respect to an interest created by intestate succession,
the person dying intestate. |
(2) With respect to an interest created under a will, the testator.
{3) With regpect to an Interest created under a trust, the trustor.
(4) With respect to an interest created by succession to a disclaimed
interest, the disclaimant of the disclaimed interest.
“{5) With respect to an interest created by virtue of an election to
take against a will, the téstator.
(6) With respect to an interest created by creation of a power of
appointment, the donor.
{7) With respect to an interest created by exercise or nonexercise
of a power of appointment, the donee. .
(8) With respect to an interest created by an inter vivos gift, the
donor.
(9) With respect to an interest created by surviving the death of.
a depogitor of a trust account or P.0.D. account, the deceased depositbr.
{10) With respect tc an interest created under an insurance or
annuity contract, the owmer, the insured, or the annuitant.
. (11) With respect to an interest created by surviving the death of
another joint tenant, the deceased joint tenant. .
(12) With respect to an interest created under an employee benefit

plan, the employee or other owner of an interest in the plan,



§ 190,040

{13) With respect to an interest created under an individual retire-
ment account, annuity, or bond, the owner. )

Comment, Section 190.030 is new. See also Sections 190,060
("employee benefit plan" defined), 190.070 ("interest" defined), 190.075

- ("person" defined), 190.080 ("P.0.D. account" defined), 190.090 ("trust
account" defined),

y 5385
§ 190.040. Disclaimant

190.040. "Disclaimant' means a beneficiary who executes a disclaimer

on his or her own behalf or a person who executes a disclaimer on behalf

of a beneficiary.

Comment, Section 190,040 continuves subdivision {d) of former
Section 190, ‘

5386
§ 190.050. Disclaimer

190.050., "Disclaimer” means any wriiing which declines, refuses,

renounces, or disclaims any interest that would otherwise be taken by a

beneficiary.

Comment. Section 190.050 continues subdivision {e¢) of former
Section 190,

5387
§ 190,060, Employee benefit plan
130.060. "Employee benefit plan" includes, but is not limited to,

any pension, retirement, death benefit, stock bonus, or profit sharing

plan, system, or trust.

Comment., Section 190,060 is new.

- 5437

§ 190.070. Interest
190.070. (a) "Interest" includes the whole of any property, real

or personal, legal or equitable, or any fractional part, share, or
particular portion or specific assets thereof, or any estate in any such

property, or any power to appoint, consume, apply, or expend property,

T



§ 190.075

or any other right, power, privilege, or immunity relating to property.
- - (b) "Interest" includes, but is not limited to, an interest created
in any of the fcllowing manners:
(D) By intestate succession.
(2) Under a will.
{3) Under a trust.
(4) By succession to a disclaimed interest.
(5) By virtue of an election to take against a will.
‘-:;failBﬁrhréation‘of a power of appointment. '
.. () By exercise or-noqexercige of a power of appointment.

(Bl_By an inter vivos gift, whether outright or 1in trust.

(9) By surviving the death of a depositor of a trust account or

P O-B— account.

ﬁ—‘v—-—_'-h

{10) Under an insurance or annuity contract,
{11) By surviving the death of another joint tenant,.
. {12) Under an employee benefit plan,
-%?igjfﬁﬁaéf_én individual retirement account, annuity, or bond.

(14) Any other interest created by any testamentary or inter vivos

H

!
’I!“. :T

trument or by operation of law.

l1'

. Comment. = Subdivision (a) of Section 190.070 continues the sub-
stance—of subdivision (b) of former Section 190. Subdivision (b) of
Section 190,070 continues a portion of subdivision (a) of former Section
190 (as amended by 1982 Cal, Stats. ch. 41). See also Sections 190.060
("employee benefit plan" defined), 190.080 ("P.0.D. account'" defined),
190.090 ("trust account" defined).

4

S J e At SR 6244
2§ 190.075." Person - o

190.075. "Person” means an individual, corporation, government or

. 4
governmental subdivision or agency, business trust, estate, trust,

partnership, association, or other entity.

Comment. Section 190.175 makes clear that artifical persons are
’included within the meaning of "person" as used in this chapter.



§ 190.080
4057351

§ 190.080. P.0.D, account

190.080. "P.0.D. account" means an account subject to a pay-on-
death provision as provided in Secticn 852.5, 7604.5, 11203.5, 14854.5,
or 18318.5 of the Financial Code.

Comment. Section 190.080 is new. See alsec Section 190.015 ("account"
defined),

R 4
4047112
§ 190.090. Trust account

- 190.090. "Trust account means an account in the name of one or
more parties as trustee for one or more beneficiarieg where the relation—
ship is established by the form of the account and the deposit agreement
with the financial institution and there is no subject of the trust
other than the sums on deposit in the account. In a trust account, it
is not essential that payment to the beneficliary be mentioned in the
 deposit agreement, A trust account does not include (1) a regular trust
account under a testamentary trust or a trust agreemant which has signifi-
cance apart from the accouni or (2) a fiduciary account arising‘from a
fiduciary relation such as attorney-client. '

Comment. Section 190,080 is new and is the same In substance as

Section 6~101(14) of the Uniform Probate Code {(1977). See also Sectiocn
190.015 ("account” defined). .

6245
‘Article 2, General Provisions

§ 190.210. Right to disclaim interest
190.210. A beneficiary may disclaim any interest, in whole or in

part, by filing a disclaimer as provided in this chapter.

Comment. Secticn 190.210 continues the first sentence of former
Section 190.1. A disclaimer may be valid under this article but not
meet the requirements of federal law. See I.R.C. § 2518; Jewett v.
Commissioner, U.S. ____ (1982). Hence, if a disclaimer is executed
to avold federal taxes, the requirements of federal law must be met,



§ 190.220
6246

§ 150, 220 Disclaimer on behalf of conservatee

©190.220. A disclaimer on behalf of a conservatee shall be made by
the conservator of the estate of the conservatee pursuant te a court
order obtained under Article 10 (commencing with Section 2580) of Chapter
6 of Part 4 of Division & authorizing or requiring the conservator to

execute and file the disclaimer.

Comment. Section 190.220 continues the substance of a portion of
. former Section 190.2 and adds a reference to the substituted judgment
provisions of the guardianship-conservatorship law. This continues
prior ilaw which made the substituted judgment provisions specifically
r-applicable to disclaimers. See paragraph (9) of subdivision (b) of
..Section 2580 .as amended by 1980 Cal. stats., ch. 246, § 5.

1;

1y - [,

R S - : 6247
_§ X 190.230. Disclaimer on behalf of minor or decedent
190 230 (a) A disclaimer on behalf of a minor shall be made by

the guardian of the estate of the minor if one has been appointed or, if -

[

_ hone has been appointed, by a guardian ad litem of the minor.

N (b) A.disclaimer on behalf of a decedent shall be made by the

'“;é£53531 represeutative of the decedent,

Cece: ——fc}—A disclaimer by a guardian or persconal representativé is not
;}tective.unless made- pursuant to a court order obtained under this
section that authorizes or requires the guardian or personal representa-
tive to execute and file the disclaimer. A petition for such an order
shall be filed in the superior court in the county in which the estate

af the minor or decedent is administered or, if there is no administra-

tion, the superior court in any ccunty in which administration would be
proper. The petition may be filed by the guardian, personal representa-
tive, or other interested person.
-{d) “The petition shall:

;;;;7:(1):Identify the c¢reator of the interest.
':‘;i_;(zjiDescribe the interest to be disclaimed.

o 23)‘Steterthe extent of the disclaimer.,

(4) Identify the person or persons the petitioner believes would

take the interest in the event of the disclaimer.

{e) Notice of the hearing on the petition shall be given as follows:

=10-



§ 190.240

(1) If the petition is for an order authorizing or requiring the
guardian of the estate of a minor to execute and file the disclaimer,
notice of the hearing on the petition shall be given for the period and
in the manner provided in Chapter 3 {commencing with Section 1460) of
"Part 1 of Division 4 to zll of the persons (other than the petitioner or -
persons jolning in the petition) required to be given notice under that
chapter. ‘

~ {2) If the petition {s for an order authorizing or requiring the
personal representative of a decedent to execute and file the disclaimer,
notice of the hearing on the petition shall be given for the period and
| in the manner provided in Section 1200.5.

(3) If the petition is for an order authorizing or requiring a
guardian ad litem of a minor to execute and file the disclaimer, notice
of the hearing on the petition shall be given to the persons and in the
manner that the court directs.

{4) The court may require that additional notice be given in the
manner that the court directs. 7

(f) After hearing, the court in its discretion may make an order
authorizing or requiring the guardian or personal representative to
execute and flle the disclaimer if the court determines, taking inteo
consideration all of the relevant circumstances, that the minor or
" decedent as a prudent person would disclaim the interest if he or she
had the capacity to do so.
| Comment. Subdivision (a} of Section 190.230 continues the substance
of a portion of former Section 190.2 but adds a reference to a guardian
ad litem, Subdivision (b) continues the substance of a portion of
- former Sectionm 190.2. Subdivisions (e}, (d4), (e), and (E} are new.
Paragraph (1) of subdivision (e} is drawn from Civil Code Section 1388.3
(release of power of appointment on behalf of minor donee). Subdivision

(f) adopts the standard provided by Civil Code Section 1388.3 for release
of a power of appointment on behalf of a minor domee.

6253
§ 190.240. Contents of disclaimer 7
190.240, The disclaimer shall be in writing, shall be signed by
the disclaimant, and shall:
(a) Identify the creator of the Interest.
{b) Describe the interest to be disclaimed.

-11-



§ 190.250

(c)} State the disclaimer and the extent thereof.

Comment. Section 190,240 continues the substance of the second
sentence of former Section 190.1.

6256
§ 190.250. Time within which disclaimer must be filed
190.250. (a) A disclaimer to be effective shall be filed within =z
reasonable time after the person able to disclaim acquires knowledge of

the interest,

(b} In the case of any of the following interests, a disclaimer is

conclusively presumed to have been filed within a reasonable time if it

is filed within nine months after the death of the creator of the inter-

- est or within nine months after the interest becomes indefeasibly vested,

whichever occurs later:
{1} An interest created under a will,
(2) An interest created by intestate succession,

{(3) An interest created pursuant to the exercise or nonexercilse of

a testamentary power of appointment.

(4) An Interest created by surviving the death of a depositor of a

" trust account or P.0.D. account.

(5) An interest created under a life insurance or annuity contract.

(6) An interest created by surviving the death of another joint

_Mtenant.

(7) An interest created under an employee benefit plan,

(8) 4n interest created under an individual retirement account,

- annuity, or bond.

{¢) In the case of an Interest created by an inter vivos trust, an
interest created by the exercise of a presently exercisable power of
appointment, an outright inter vivos gift, a power of appointment, or an
interest created or increased by succession to a disclaimed interest, a
disclaimer is conclusively presumed to have been filed within a reason-
able time if it is filed within nine months after whichever of the
following times occurs latest: ]
| {1) The time of the creation of the trust, the exercise of the
ﬁowar of appointment, the making of the gift, the creation of the power
of appointment, or the disclaimer of the disclaimed property.

v

=12~



§ 190.260

(2) The time the first knowledge of the Interest is acquired by the
persoa able to disclaim,

-{3) The time the interest becomes indefeasibly vested.

(d) In case of an interest not described in subdivision (b} or (c),
a disclaimer is conclusively presumed to have been filed within a
reasonable time if it is filed within nine months after whichever of the

'following times occurs later: _

(1) The time the first knowledge of the Interest is acquired by the
person able to disclaim. '

(2) The time the interest becomes indefeasibly vested.

{e) In the case of a future estate, a disclaimer is conclusively
presumed to have been filed within a reascnable time if it is filed
within whichever of the following times occurs later:

{1) Nine months after the time the interest becomes an estate in
possession. _

| (2) The time specified in subdivision (h); {c), or {d), whichever
is applicable.

(£f) If the disclaimer is unot filed withim the time provided in sub-
division'(b), (c), (d), or {e), the disclaimant has the burden of .
establishing that the disclaimer was filed within a reasonable time
after the disclaimant acquired knowledge of the interest.

Comment. Section 190.250 supersedes former Section 190.3. See

‘also Sections 190.030 ("creator of the interest" defined), 160.060
("employee benefit plan" defined), 190.075 (“person" defined), 190.080
("P.0.D. account” defined), 190.090 ("trust account" defined). Section
190.250 provides a more liberal rule concerning time of filing thaun does
federal law. See TI.R.C. § 2518; Jewett V. Commissioner, v.S.

{1982). Federal law should be consulted if the disclaimer is executed
to avoid federal taxes.

6258

§ 190,260, Filing of disclaimer; recordinp of disclaimers affecting
real property

190.260, (a) A disclaimer shall be filed with any of the following:
(1) The superior court in the county in which the estate of the

decedent is administered or, if there is no administration of the dece-
dent's estate, the superior court in any county in which administration

of the estate of the decedent would be proper.

-13-



§ 190.270

_;____(2) The trustee, personal representative, other fiduciary, or

person responsible for distributing the interest to the beneficiary.
(3} Any other person having custody or possession of or legal title
- to the. interest. . o ' -

LT e

~...--(#) The creator of the interest.

[

.. ..{b) If a disclaimer made pursuant to this chapter affects real

. property- or an obligation secured by real property and the disclaimer 1s
:gckngw}edgee and proved in like manner as a grant of real property, the
disclaimer may be recorded in like manmer and with like effect as a '

grant of real property, and all statutory provisions relating to the

D{:ecordation or_mnonrecordation. of conveyances of real property and to the

ngfgct?tnerecf:agplgrtojtne:disclaimer with-like.effect, without regard
to t?e,datequen:the:disclaimer;was filed pursuant to subdivision (a).
Dggiiure_to file a disclaimer pursuant to subdivision {a) which is
lrecnrded,pursuant to this subdivision does not affect the validity of
;8oy. 1 transaction with respect to the real property or the obligation

secured thereby, and the general laws on _recording and its effect govern

cany. such transaction. AU e e e

P

ests: _Comment. Subdivision {a) of Section 190.260 supersedes the first
paragraph of former Sectien 190.4 and 1s less restrictive than the
“former law, Subdivision '(b) supersedes the sécond paragraph of former
Section_190.4 and makes clear that acknowledgment of a disclaimer affecting
_realrproperty is permissible but is not_a prerequisite to the effectiveness
of the disclaimer. However, acknowledgment of a disclaimer affecting
real property remains a prerequisite to recording the disclaimer under
‘,subdivision (b) L.

‘ezt lz., Irz :.H.-. R T S e

-----

- . e e L= T - e - - - - - L T - - -l . -

A . 6259
190.270. Disclaimer irrevocable and binding
190.270. A.disclaimer, when effective, is irrevocable and binding

;upon the beneficiary and all persons claiming by, through or under the

(-

L)

<

beneficiary, including creditors of the beneficiary.

Comment. Section 190.270 Tontinues the substance of the first
sentence ‘of former Section 190.5 and also makes clear the effect of a
disclaimer on creditors of the beneficiary. See also Section 190.290
“(disclaimer not a fraudulent conveyance) =

ot @ SRt -

=14~



§ 190.280
6260

§ 190.280. Effect of disclaimer
190,280, Unless the creator of the interest provides for a

" specific disposition of the interest in the event of a disclaimer, the
interest disclaimed shall descend, go, be distributed, or continue to be
held (1) as to a present interest, as if the disclaimant had predeceased
the creator of the interest or (2) as to a future interest, as if the
disclaimant had died before the event d&termining that the taker of the
interest had become finally ascertained and the taker's interest indefea-
sibly vested. A disclaimer relates back for all purposes to the date of
the death of the creator of the disclaimed interest or the determinative

event, as the case may be,

Comment. Section 190.280 supersedes former Section 190.6. The
introductory clause makes clear that a condition of survivorship is not
a contingency otherwise provided in the will, disapproving dictum in
Estate of Murphy, 92 Cal. App.3d 413, 426, 154 Cal. Rptr. 859 (1579).

Clause {2) of the first sentence is a new provision making clear
that a disclaimer has the effect of accelerating the possession and
enjoyment of subsequent Interests, This provision is drawn from Sectien
3 of the Uniform Disclaimer of Transfers by Will, Intestacy or Appointment
Act (1578) and Section 3 of the Uniform Disclaimer of Transfers Under
Rontestamentary Instruments Act (1978). The pertinent portion of the
Uniform Commissioners' Comment to Section 3 of the Uniform Disclaimer of
- Transfers by Will, Intestacy or Appointment Act explains the provision
in the second clause of subdivision (a) as follows:

Acceleration of Future Interests: If a life estate or other
future Interest is disclaimed, the problem is raised of whether
‘succeeding interests or estates accelerate in possession or eanjoy-
ment or whether the disclaimed interest must be marshalled to await
the actual happening of the contingency. Secticn 3 provides that
remainder interests are accelerated, the second clause specifically
gtating that any future interest which is to take effect in posses-
s8ion or enjoyment after the terminatiom of the estate or interest

- disclaimed, takes effect as if the disclaimant had predeceased the
event which determines that the taker has become finally ascer-
tained and his interest indefeasibly vested. Thus, unless the
decedent or donor of the power has otherwise provided, 1f T leaves
his estate in trust to pay the income to his son § for life,
remainder to his son's children who survive him, and S disclaims
with two children then living, the remainder in the children
accelerates; the trust terminates and the childrem receive posses-
sion and enjoyment, even though the son may subsequently have other
children or one or more of the living children may die during their
father's lifetime. The will or instrument of transfer may be

" ‘drafted to avold acceleration if desired.

-15-



§ 190.290
6262

§ 190.290, Disclaimer not a fraudulent conveyance

190.290. A disclaimer is not a fraudulent conveyance by the benefi-
clary under Title 2 {commencing with Section 3439) of Part 2 of Division
4 of the Civil Code.

Comment., Section 190.250 rejects the rule of Estate of Kalt, 16
Cal.2d 807, 108 P.2d 401 (1940), that the disclaimer of a legacy after

the testator's death may be a fraudulent conveyance. See also Section
190,270 (binding effect of disclaimer).

_ 6263
§ 190.300. Waiver of right to disclaim
190.300. A person whe, under this chapter, could file a disclaimer

may instead file a written waiver of the right to disclaim. The waiver
' Qhall specify the interest to which the waiver applies. Upon being
filed as provided in Section 190.260, the waiver is irrevocable and is
binding upon the beneficiary and all persons claiming by, through, or
vnder the beneficiary.

Comment. Section 190.30D continues the substance of the second
sentence of formerVSection 190.5, :

o . 6264
§ 190,310, Disclaimer not permitted after interest accepted
190.310. (a) A disclaimer may not be made after the_beneficiary

has accepted the interest sought to be disclaimed.

(b) For the purpose of this section, a beneficiary has accepted an
interest if any of the following occurs before a disclaimer is filed
with respect to that interest:

(1) The beneficiary, or someone acting on behalf of the beneficiary,
ﬁakes a voluntary assignment, conveyance, encumbrance, pledge, or transfer
of the interest or part thereof, or contracts to do so.

(2) The beneficiary, or someone acting on behalf of the beneficiary,
executes a written walver under Section 190,300 of the right to disclaim’
the interest.

(3) The beneficiary, or someone acting on behalf of the beneficilary,
accepts the interest or part thereof or benefit thereunder.

(4) The interest or part thereof 1is sold at a judicial sale.

-16~



§ 190.320

(c) An acceptance does not preclude a beneficiary from thereafter
disclaiming all or part of an interest if both of the following require-
ments are met: )

(1) The beneficiary became.entitled to the interest because another
person disclaimed an interest.

(2) The beneficiary or other person acting on behalf of the benefi-
. clary at the time of the acceptance had no knowledge of the interest to
which the beneficiary so became entitled.

Comment.  Section 190.310 supersedes former Section 190.7. Subdivi-

- glon (b) 1is drawn in part from Section 4{a) of the Uniform Disclaimer of
Transfers by Will, Intestacy or Appointment Act (1978).

6265

§ 190.320. Right to disclaim not affected by spendthrift or similar
restriction

190.320. The right to disclaim exists regardless of any limitation

imposed on the Interest of a beneficiary in the nature of an expressed
or lmplied spendthrift provision or similar restriction.

Comment. Section 190.320 continues former Section 190.8. 4s to
the effect of a disclaimer, see Sectionsr190.270=190.290.

6268

$ 190.330. Application of chapter to Interest created before
January 1, 1984

190.330. An interest created before January 1, 1984, that has not

been accepted may be disclaimed zfter December 31, 1983, in the manner
provided in this chapter, but no interest that arose before January 1,
- 1984, in a person other than the beneficiary may be destroyed or diminished
by any action of the disclaimant taken pursuant to this chapter.

Comment. Section 190.330 is drawn from former Section 190.9 but

the former provision has been revised to insert the operative date of
Section 190.330.

6991
§ 190.350. Preexisting rights not affected
190.340. This chapter does not limit or abridge any right a

person may have under any other law to assign, coavey, or release any
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property or interest, but after December 31, 1983, an interest that
would otherwise be taken by a beneficiary may be declined, refused,
rencunced, or disclaimed only as provided in this chapter.
Comment., Section 190.340 continues the substance of former Section
190.010 except that this section makes ineffective a common law renuncia-
tion or disclaimer that does not satisfy the requirements of this chapter.

See also Section 190.510 (disclaimers effective under federal law are
effective under this chapter).

6993
Article 3. Disclaimers Effective Under Federal Law

§ 190.510. Disclaimers effective under federal law effective under
this chapter

190.510. Notwithstanding any other provision of this chapter, if
-as a result of a disclaimer or transfer the disclaimed or transferred
interest is treated pursuant to the provisions of Title 26 of the United
States Code, as now or hereafter amended, or any successor statute
- therete, and the regulations promulgated thereunder, as never having
been transferred to the beneficiary, then the disclaimer or transfer is
effective as a disclaimer under this chapter. .

Comment. Section 190.510 1is a new provision intended to make dis~
claimers valid under federal law effective under California law even .
though the disclaimer would not otherwise be effective under this chapter.
See I,R.C. § 2518 {qualified disclaimers for purposes of federal gift
" tax). Section 190.510 also makes clear that certain transfers qualifying

as disclaimers under federal law are effective as disclaimers under
California law. See I.R.C. § 2518(c){(3).

100/953

Probate Code § 2580 (technical amendment)., Petition for conservator
to exercise substituted judgment

SEC. 3. Section 2580 of the Probate Code is amended to read:

2580. ({a) The comservator or other interested person may file a
petition under this article for an order of the court authorizing or
requiring the conservator to take a proposed action for any one or more
of the following purposes: _

(1) Benefiting the conservatee or the estate.

{2} Minimizing current or prospective taxes or expenses of admin-
istration of the conservatorship estate or of the estate upon the death

of the conservatee,
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3) Proﬁiding gifts for such purposes, and to such charities,
relatives (including the other spouse), friends, or other objects of
bounty, as would be likely beneficiaries of gifts from the conservatee,

(b) The action proposed in the petition may Include, but is not
. limited to, the following:

{1) Making giftskuf principal or income, or both, of the estate,
‘outright or in trust.

(2) Conveying or releasing the conservatee's contingent and expec-
tant interests in property, including marital property rights and any
right of survivorship incident to joint tenancy or tenancy by the entirety.

{3) Exercising or releasing the conservatee's powers as donee of a
power of appointment.

- -{4) Entering into contracts.

(5)-Creating for the benefit of the conservatee or others, revocable
or irrevocable trusts of the property of the estate, which trusts may
extend beyond the conservatee's disability or life.

(6) Exercising options of the conservatee to purchase or exchange
securities or other property.

(7)'Exercising the rights of the conservatee to elect benefit or
payment options, to terminate, to change beneficiaries or ownership, to
assign rights, to borrow, or to receive cash value in return for a
surrender of rights under any of the following:

(1) Life insurance policies, plans, or benefits.,

{i1i) Annuity policies, plans, or benefits.

(111) Mutual fund and other dividend investment plans.

(iv) Retirement, profit sharing, and employee welfare plans and
benefits.

(8) Exercising the right of the conservatee to elect to take under
or against a will.

- {9) Exercising the right of the conservatee to reseunee e¥ disclaim
any interest eequived by testate er intestate suecession or by dnter

vivos twersfer that may be disclaimed under Chapter 12 (commencing with

- Section 190.010) of Division 1 7 4metudirg exereising the right ef

the eonservatee €0 surrender the ripht ¢80 reveke 8 veveeable trust .
(10) Exercising the right of the conservatee {1) to revoke a

revocable trust or (ii) to surrender the right to revoke a revocable
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trust , but the court shall not authorize or require the conservator to
exercise the right to revoke a revocable trust if the instrument govern-
ing the trust <Ay (i) evidences an intent to reserve the right of
revocation exclusively to the comservatee, 8% (i1) provides expressly
that a conservator may not revoke the trust, or £€} (iii) othé}ézééu‘
evidences an intent that would be inconsistent with authorizing or
requiring the conservator to exerclise the right to revoke the trust,

(11) Making an election or an election and agreement referred to in
Section 202. ‘

Comment, Section 2580 is amended to éorrect the reference in
subdivision (b){(9), to transfer a portion of subdivision (b)(9) (relating

to revoking revocable trusts) to subdivision (b)(10), and to make other
nonsubstantive revisions.
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