#fL-703 10/27/82

First Supplement to Memorandum 82-82
Subject: Study L-703 - Appointment of Health Care Representative

At the September meeting, the Commission considered comments received

on the staff draft of the Recommendation Relating to Appointment of a

Health Care Representative. {See Memorandum 82-82; another copy has

been sent for consideration at this meeting.) The Commission decided to
seek additional comments on this recommendation before deciding whether
to propose legislation in this area. The comments we have received as a
result of this second distribution of the draft recommendation are
attached to thils memorandum. We are informed that some persons may
attend the meeting to make comments orally.
At the September meeting, the Commission did not consider the
specific suggestions for revision beginning at page 4 of Memorandum
82-82, This material should be considered along with the following sugges-

tions before any recommendation is approved to print,

General Reactions to Draft Recommendation

Several letters decline to make any specific or new comments. See
Exhibits 2 (from Mr. James E, Ludlam on behalf of California Hospital
Association), 3 (from Mr. Keith W. Walley, California Hospital Association),
4 (Mr. Jack M. Light, California Medical Association). The California
Nurses Association forwarded a copy of comments on the draft Uniform
Health Care Consent Act circulated last January. Mr. Light (Exhibit §)
reports that legal counsel for the California Medical Association "has
noted that the proposed legislation might be somewhat inferior to
California'’s existing statutory and case law framework." Inasmuch as
the recommendation under consideration is new to California law and does
not replace any aspect of existing law, we suspect that this remark was
directed at the more comprehensive uniform act.

Mr. Paul Gordon Hoffman (Exhibit 1) suggests that the Commission
deal with a matter that is the subject of a current criminal case. The

staff recommends against this suggestion.



Consideration of Specific Comments

The following discussion considers comments made on speclfic provi-
slons in the draft recommendation. You should refer to the copy of the

recommendation attached to Memorandum 82-82.

Consent by Closest Available Relative

The first paragraph of the text of the recommendation states that
"authority to consent is vested in the person's closest available relative”
citing dictum in Cobbs v. Gramt, 8 Cal.3d 229, 502 P.2d 1, 104 Cal.

Rptr. 505 (1972). Mr. Lawrence J. Nelson objects to this statement and

to citing Cobbs, See Exhibit &, We are aware that this is weak authority
at best, However, it has been cited previcusly by the Commission in the
Comment to Probate Code Section 3201 (petition for court authorizatiom

for medical treatment of person unable to give informed consent):

If the person is incompetent or is otherwise unable to give
informed consent and has no conservator, the physician may be
willing to proceed with the consent of the person's nearest relative.
See id. [Cobbs v. Grant] . . . .

We suspect that the statement in the recommendation reflects existing

practice. See, e.g., Meyers, Informed Consent to Medical Treatment and

the Incompetent Patient Under California's New Conservatorship Law, 11

CTLA Forum 283, 284 (1981). The statement in question is not critical
to the recommendation, but does help give an overview of the context in
which the recommendation is made. What does the Commission wish to do?
On a related point, Ms. Lorenza M. Valvo suggests on behalf of the
California Nurses Association (Exhibit 5) that the statute provide a
"statutory ranking of next of kin for obtaining substitute consent when
there is no health care representative appointed.” After consideration
of the comments on the draft of the Uniform Health Care Consent Act dis-
tributed last January, the Commission decided to limit this recommendation
to the subject of appointment of health care representatives. The
omission of any provision dealing generally with who ean consent is

therefore intentional and the staff would recommend no change.

§ 53.100. Definitions
Mr. Nelson (Exhibit 6) suggests that "person'" be defined to include

a self-sufficient minor under Civil Code Section 34.6. Minors living
separate and apart from their parents and managing theilr own fimancial

affairs were intentionally not included in this definition. A person
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called upon to rely on consent of a health care representative could not
be certain that the minor was living separate and apart and managing his
or her own financial affairs when the appointment was made. The staff

recommends against this suggestion.

§ 53.110, Appointment of health care representative

Mr. Nelson (Exhibit 6) would require that the appointor "understand
the nature and consequences of his or her appointment™ in addition to
being of sound mind. Mr. Nelson's comment to this suggested revision
indicates that he would apply the standard applicable to consent to
medical treatment to the appointment of a health care representative.
The Commission has previously considered such a suggestion. The last
paragraph of the Comment to Section 53,110 makes clear that the standard
for appointing a health care representative should not be the same as

the standard for giving consent to a particular treatment, The staff

recommends no change.

The California Nurses Association {Exhibit 5) would bar health care

providers from being witnesses to the appointment. Section 53.110(h)
only precludes the health care representative from being a witness. The
staff does not perceive any serious need for this limitation and recommends

against it.
Mr. Nelson (Exhibit €) would revise Section 53.110{e) to limit the

authority of a health care representative to act only where the appointor
lacks capacity or is unable to glve informed consent. This would require
the health care provider to determine another issue before relying on a
decision made by the health care representative, In practical effect,
the staff sees no problem since a person who can give Informed consent
can overrule a decision of a health care representative as provided in
Section 53,150. In addition, the appointment may limit the authority of

the health care representative., The staff recommends no change.

§ 53.120. Authority of health care representative
Mr. Nelson (Exhibit 6) would revise subdivision (c¢) of this section

te provide that the health care representative has priority over any
other person legally authorized to make health care decisions for the
appointor. The staff would not make this change. We do not see its

purpose. Presumably the health care representative would also have
priority over those not legally authorized to make health care decisions

for another.



Mr. Keith W. Walley (Exhibit 3) states that it is important to
clarify this section, and Sectiom 53,180, concerning whether they "autho-
rize or prohibit the Health Care Representative from responding to
issues dealing with problems involving life and death situations." The
staff believes that the draft is clear in light of the definition of
"health care decision” in Section 53.100. Note that a similar concern
was raised by Mr. Harley Spitler as discussed in Memorandum 82-82 at
page 4, If the Commission decides to make this type of clarifying
change, we would suggest language like that proposed by Mr. Spitler.

§ 53.130. Availability of medical information
Mr. Nelson (Exhibit 6) suggests that other provisions relating to

confidentiality of medical records should be amended to conform to this
section. See, e.g., Civil Code §§ 56-56.37. This section was drafted
in this manner in an effort to avoid the need to amend the multitude of
statutes relating to confidentiality of wedical information. The staff
would make no change.

The California Nurses Association (Exhibit 5} sugpgests that the

therapeutic privilege should not apply to the disclosure of information
to the health care representative, The therapeutic privilege should
apply "only when the provider has reason to bellieve that disclosure may
have adverse psychological or physical effects on the patient." The
staff 1s gympathetic to this point, but we have avoided the issue of
what constitutes full disclosure for the purpose of informed consent.

We would prefer not to get involved in this issue in this statute,

§ 53.160. Disqualification of persons from making health care decisions

Mr. Nelson (Exhibit 6) would delete this section. His argument is
that since a close relative of an incompetent adult has no power to
consent to health care, there is no need for a provision permitting

disqualification, The staff would retain this section. While there may

not be good case law authority for the proposition that a close relative
may consent to health care, we believe the practice exists., This section
would also allow the disqualification of a parent and there is authority
for the proposition that a parent who has legal responsibility to maintain
an incompetent adult child has the power to consent. See Farber v.

Olkon, 40 Cal.2d 503, 509, 254 P.2d 520 (1953).



§ 53.180. Limitations on application of this part

Mr. ¥Nelson (Exhibit 6) suggests several changes in this section.
He would add the word "elective" before "sterilization" in subdivision
(a)(4). Although no rationale 1s provided, we assume that this change
is suggested in recognition of cases like Maxon v. Superior Court, 135
Cal. App.3d 626 (1682). This case held that a statute prohibiting

courts from authorizing sterilization of a conservatee was inapplicable
where the purpose of the proposed surgery 1s to '"protect the life of the
incompetent rather than to prevent her from bearing children." The
staff believes the case law will adeguately deal with this situation and

50 would not make the change suggested, The Comment to Section 53.180

cites Probate Code Section 2356 (limitations on powers of guardian or

conservator) which was the statute interpreted in Maxon. However, if

the Commission believes this is a problem that should be dealt with by

statute, we could revise subdivision (a)(4) to refer to "Sterilization

that 1s not medically or surgically necessary for the treatment of a

life-endangering disease." This standard is drawn from Maxon. The

staff would like to avoid writing a particular standard intc the statute.
Mr. Nelson would also add a paragraph to subdivision (a)} of this

section that would have the effect of preventing the health care represen-

tative from withholding or withdrawal treatment pursuant to a directive

to physicians under the Natural Death Act. The staff would not make

this change. If the intention is to prevent the health care representative

from making decisions that would result in death, the recommendation is
intentionally not so limited. Subdivision (b) makes clear that a
directive under the Natural Death Act would prevail over declsions of a
health care representative.

Mr. Nelson also suggests that psychosurgery be added to the list of
unauthorized treatments, A similar point was made by Mr, John C. Lamb
in Exhibit 2 attached to Memorandum 82-82., The staff proposes to add
the following paragraph to subdivision (a):

(5) Psychosurgery (as defined in Section 5325 of the Welfare
and Institutions Code).



Welfare and Institutions Code Section 5325(g) provides the following
definition:

+ « + « Psychosurpgery is defined as those operations currently
referred to as lobotomy, psychiatric surgery, and behavioral surgery
and all other forms of brain surgery if the surgery is performed
for the purpose of any of the following:

(1) Modification or control of thoughts, feelings, actions, or
behavior rather than the treatment of a known and diagnosed physical
disease of the brain.

(2) Modification of normal brain function or normal brain
tissue in order to control thoughts, feelings, actions, or behavior.

{3) Treatment of abmormal brain function or abnormal brain
tissue in order to modify thoughts, feelings, actions or behavior
when the abnormality is not an established cause for those thoughts,
feelings, actions or behavior.

Psychosurgery does not include prefrontal sonic treatment
wherein there is no destruction of brain tissue, The Director of
Mental Health shall promulgate appropriate regulations to assure
adequate protection of patients' rights in such treatment.

This would appear to be consistent with the powers of a conservator of
the person, since Welfare and Institutions Code Section 5326.6 provides
in part that "[P]sychosurgery, wherever administered may be performed
only 1f . . . [t]he patient gives written informed consent to the psycho-~
surgery.”™ It should also be noted that Section 53.180(a)(3) in the

draft recommendstion precludes consent to "convulsive treatment" as
defined in Section 5325 of the Welfare and Institutions Code. However,

a guardian or conservator of a patient who has been adjudicated to lack
the capacity to give written informed consent may consent to convulsive
treatment pursuant to Welfare and Institutions Code Section 5326.7.

The question of consent to medical experiments is more difficult.
Health and Safety Code Section 24175 permits substituted consent for
medical experiments that are "related to maintaining or improving the
health of the human subject or related to obtaining information about a
pathological condition of the human subject." A conservator of the
person is empowered to give such consent, and arguably the freely selected
health care representative should have the same power. Section 53.180{a){(2)
as currently drafted precludes the health care representative from
prescribing or administering an experimental drug. However, using
experimental drugs may be part of medical experimentation as defined in
Health and Safety Code Section 24174, This limitation in Section 53.180(a)(2)
was drawn from Probate Code Section 3211 (limitations on court-ordered

medical treatment}. It appears, however, that a comservator may consent



to administering of an experimental drug if the protections of the
relevant parts of the Health and Safety Code are observed. See Health
and Safety Code §§ 24174 (medical experiment defined), 24175(b) (comsent
to medical experiment by conservator of person), 26668.3 (comsent to use
of experimental drug); Prob. Code §§ 2356 (limitations on consent by
conservator}, 3211 (limitations on court-ordered treatment). If the
Commission believes that the health care representative should have
powers as broad as a conservator in thils area, then the limltation in
Section 53.180{2) concerning experimental drugs should be eliminated and
a provision like the following should be added:
A health care representative may consent to a medical experiment

(as defined in Section 24174 of the Health and Safety Code) or to

the use of an experimental drug (as defined in Health and Safety

Code Section 26668) only as provided in Chapter 1.3 (commencing

with Section 24170) of Division 20 and Article 4 (commencing with
Section 26668) of Chapter 6 of Division 21 of the Health and Safety

Code.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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EXHIBIT 1

| HOFFMAN
CABBAN &
BRUCKER
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LAWYERS — September 23, 1982

450 Morth
Roxbury Drive
Beverly Hills
California 90210 QUR FILE-
{213) 274-1152

Mr. John H. DeMcully

Executive Secretary

California Law Revision Commission
4000 Middlefield Road

Room D-2 _

Palo Alto, California 94306

Dear Mr. DeMoully:

Thank you for your letter of September 20 relating to
the staff draft of the recommendation relating to appointment
of a health care representative, togehter with its enclosures.

Subsequent to the time that I submitted my comments,
an issue arose in Los Angeles which should be considered in
connection with the recommendation, should the Commission decide
to pursue the matter. Alternatively, you may wish to consider
making a revision to the Directive to Physicians.

I understand that criminal charges have been filed
against two physicians in the Kaiser Permanente Hospital system.
These physicians removed all life support systems, including
intravenous tubes supplying liquids and nutrients. The basis
of the criminal complaint was that by removing the intravenous
tubes, the patient was "starved to death." The District Attorney
is attempting to distinguish the removal of intravenous tubes
supplving ligquids and nutrients from the removal of other life
support systems.

I believe that this is a matter which the Commission
should deal with immediately.

Very truly yours,
Paul Gordon Hoff#an

PGH:sk
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MusicK, PEELER & GARRETT

MEWPORT BEACH OFFICE A LAW PARTNERSHIF {NCLUBING PROFESSIONAL CCRPORATIONS ELVCH MUSICH BO0-1968

SUITE S0 CHNE WILSHIRE SQULEVARD LERQY A, GARRETT 1906&- 1963
BO02 MACARTHLR BOULEVARD LOS AMGELES, CALIFORNIA 90D
NEWRORT BEACH, CALIFORMNIA ' +? WASHINGTON, D.C. OFFICE
[71%) ?52-810Q0
TELEPHONE (213) 629-76400C SUITE 1175 RING BUILDING
TELEX &7-745I 120D EIGHTEENTH STREET MW,
DENVER QFFICE -
TELECOPIER (213 624-137& WASHINGTON, O.C.
SUITE I1E00 [2O21 775-427
718 SEVEMWTEENTH STREET
CERVER, COLORADO
AC3) B2E-5721 WRITER'S DIRECT DIAL ~UMBER
September 30, 1982 213-629-7685

Mr. Juan C. Rogers

Administrative Assistant
California Law Revision Commission
4000 Middlefield Road, Room D-2
Palo Alto, California 94306

Dear Mr. Rogers:

Many thanks for your letter of August 4th send-
ing a copy of the staff draft of the California Law Revi-
sion Commission's recommendation relating to the appoint-
ment of a health care representative.

Upon receipt of this material we transmitted it
to the staff of the California Hospital Association., At
this point they have determined that they will not take a
pesition on the matter so all we can say is - thanks for
letting us know and we would appreciate being put on the
mailing list for future developments on this matter.

JEL:k f/

cc: Mr., James Devine
Mr. Keith W. Walley
Mr. Charles F. Forbes
Mr. David E. Willett, Legal Counsel
California Medical Association



Ist Supp., to Memo 82-82 Study L-703
EXHIBIT 3

1023 12th Street Sacramento, CA 95814 F1 byt 3-7 401

October 7, 1982

Juan €. Rogers

Administrative Assistant
California Law Revision Commission
4000 Middlefield Road, Room D-2
Palo Alto, CA 943006

Dear Mr. Rogers:
Thank you for your letter of October 5, 1982,

While I have no specific comments to make at this point in time
with respect to the draft recommendations attached to your letter,
I do believe it would be important to clarify Section 53.120, and
consequently Section 53.180 as these sections would authorize or
prohibit the Health Care Representative from responding to issues
dealing with problems involving life and death decisions.

Again, thank you for the information.
Sincerely,
Keith W. Walley

Vice President for Corporate
Management and Development

KWW:eml



lst Supp. to Memo 82-8Z EXHIBIT 4 Study L-703

CALIFORNIA MEDICAL ASSOCIATION
731 Market Street / San Francisco, California84103 / 415 «777-2000

October 8, 1982

Juan C. Rogers

Administrative Assistant
California Law Revision Commission
4000 Middlefield Road, Room D~2
Palo Alto, CA 94306

Dear Mr. Rogers:

Thank you for again giving us the opportunity to comment on the Law
Revision Commission's recommendation, We note that the draft is es-
sentially similar to the one which was submitted to us earlier this
year and our viewpoint remains essentially the same,

We have no overall objection to the material, but in view of the fact
that California already has statutory provisions relating to consent
to health care on behalf of minors and disabled persons, there does
not seem to be a compelling need for this legislation in California.
Our Legal Counsel has noted that the proposed legislation might be
somewhat inferior to California's existing statutory and case law
framework,

Again, we are grateful that you have given us the opportunity to com=
ment on the material,

Sincerely,

JML/ fe

CC: Willis W, Babb
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IRENE C. AGNOS, RN, Government Relations Director

alifornia
1nrses October 14, 1982

ssoclation

GOVERNMENT RELATIONS OFFICE + 921 Eleventh Street, Suite 902, Sacramento, CA 95814 « (918) 446-5019

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
4000 Middlefield R4, Room D-2

Pale Alto, CA 94306

Dear Mr. De Moully:
Thank you for the opportunity to review and comment con the

Commission's Recommendations Relating to the Appointment of
a Health Care Representative.

Essentially, this draft and the Uniform Health Care Consent
Act are similar in the major issues presented.

Bpecifically, we are concerned that Section 53.110 does not
require that the health care provider be noticed of the Health
Care Representative's appointment nor does it preclude a health
care provider from being a witness. Section 53.120 provides no
statutory ranking of next of kin for obtaining substitute consent
when there is no health care representative appointed. This
would alsc provide internal consistency with Section 53.160.
Section 53.130 does not specifically preclude the health
provider's therapeutic privilege in cases of substituted

consent.

For a more detailed analysis of the CNA concerns briefly stated
above, I have attached the CNA April 7, 1982 comments on the
Uniform Health Care Consent Draft. Our previous comments identify
other problem areas, rationale, and recommendations which are also
applicable to this draft.

Sincerely,

-

Lorenza M. Valvo, RN, JD
Government Adency Representative

ILMV/1w
—— BOARD OF DIRECTORS ] .
Susan Harris, AN, President Jery McClelland, RN Region 1 Rosie Bachand, RN, Region8 R 7
Patricia R. Underwood, RN, President Elect Shirlay Conklin, RN, Region 3 R. Isabelle Chenoweth, AN, Region 9
Lorralne Hultquist, RN, Vice President Elizabeth Curtis, RN, Region 4 Helen Miramontes, Rb’." Regicn 10
Joan King, RN, Treasurer Stan Walker, RN, Region § Sharon Smi.th, RN, Hegu_on 1
Barbara J. Carr, RN, Secretary Phyllis Melvin, RN Region & Sandra Weiss, RN Region 12

ADMINISTRATIVE OFFICES: 1855 Folsom Street, Room 670 San Francisco, CA 94103 (415)884-4141  Myra C. Snyder, AN, Ed.D, Executive Director



IREME C. AGNOS, AN, Government Relations Directar
alifornia

urses April 8, 1982

ssociation

GOVERNMENT RELATIONS OFFICE o 921 Eleventh Street, Suite 902, Sacramento, CA 95814  (916) 446-5(

Mr. John H. De Moully

Executive Secretary

California Law Revision Conmission
4000 Middlefield Road, Room D-2
Palec Alto, CA 94306

Dear Mr. De Moully:

Thank you for the oppertunity to comment on the working draf: of a
Uniform Health Care Consent Act.  While the draft is limited in scope
to the issue of substitute consent, CNA views thig as an important
first step in the development of a substantive consumer oriented
informed consent act based on individual freedom of choice and right
to self determination. The fundamental weakness of the proposal is
its limited scope.

Health care providers are uncertain about the legality of a third party
consent for a temporarily incompetent adult who lacks capacity due to
trauma, medication, or confusion in a non-emergent situation. However,
the larger issue of substantive content is more compelling.

As nurses, we are all too aware that informed consents are less than
informed. One reason is provider ignorance of the legal reguirements

set out in Cobbs v Grant 8 C3d 229 (1972) and Thomas v _Truman 27 C34

285 (1280) for disclosure of risks, benefits, and alternatives to
consenting and risks of not consenting. Another serious problem is

the readability of consents. A study reported in the New England

Journal of Medicine in April 1980 found that five of five consent

forms studied at five major LA institutions required the reading level

of an undergraduate or graduate student, four of five read as a
scientific journal and one of five read as an academic journal. The study
concluded that the consent forms should be written for the seventh grade
reader. So too, the verbal information the patient receives from a
physician is equally esoteric to the average health care consumer. Often
there are not translators available for foreign speaking patients. And
finally, the vast majority of patients are still intimidated to ask
questions of their primary health care provider even though vatients

! are beginning to participate to a greater extent in their health care.
These are but a few of the reasons patients are not adequately Informed.

BOARD OF DIRECTORS N ,
Susan Harris, AN, Presidant Jemy McClelland, RN Ragion 1 Helan Eastman, RN, Region 8 s
Patricia R, Underwood, AN, President Elect Shiriay Conkidin, RN, Region 3 R. Isabella Chenowath, RN, Reglon §

Lorraine Hultqulst, RN, Vice President Etizabeth Curtis, RN, Region 4 Helen Miramonies, RN, Region 10

Joan King, AN, Treasurer Stan Walker, RN, Reglon § Steven Nesselor, RN, Region 11

Barbara J. Carr, AN, Secretary Phyllis Melvin, RN Region § Sandra Weiss, RN Reglon 12

ACMINISTRATIVE OFFICES 185E Folsom Siraed San Franciero A G410 14151 ORE-2270.  Myra C. Snyder, RN, £d.D, Exacutive Directar



Ltr to Mr. John H. De Moully, April 7, 1982 Page

CNA is supportive of a statutory framework for informed consent disclosures
authorization to consent and emergency exceptions. What information a
person receives is the fundamental issue, not who should receive it

and make a decision based upeon it. We do not support the draft in

its present form,

Attached please find our comments on the proposed draft. We tope that
they are helpful.

Sincerely,

;

! \

A CoL
'\f-{ “ ! /{('_ ),j .} (* g {,’rl"( ’ --'J
Lorenza M. Valvo, R.MN., J.D.
Government Agency Representative

LMY/ 1w



CALIFORNIA NURSES ASS0OCIATION
COMMENTS ON THE UNIFORM HEALTH CARE CONSENT ACT

Secticn 1. Definitions

{3} BHealth Care:

The use of a breoad definition of health care rather than a limited
definition of medical care is important. It reflects not only the
reality of primary care in which nurse practitioners, physician
assistants, and nurse midwives assume primary responcibility for
patient care but alsc the individual's right to choose practitioners.
Further, the definition recognizes the distinction betwesen medical
care which is the treatment of disease and health care which is

the promotion and maintenance of health and prevention of disease.
The breadth of definition includes alternative health care practlces
in addition to traditional western medical practices.

(4) Health Care Provider:

This definition remains silent on the issue of licensure. In so
doing, as noted in the Law Commission Draft comments, it covers
those individuals practicing in other states which do not require
certification and licensure. Additionally, in not specifying
certain practitioners, it allows for the evolution and expansion of
current roles and health care practitioners.

Section 2. Individuals Authorized tc Consent to Health Care

CNA recommends the use of both the masculine and feminine pronocun
throughout the act.

Section 3. Individuals Incapable of Consenting

While we agree that the threshold judgment regarding capacity to consent
rests with the primary health care provider, we don't find the shifting
of decision-making authority to a third party sufficient protection of
individual freedom and choice. The patient, the provider and the third
party would be more adequately protected if the judgment that a patient
lacked present capacity to consent were documented based on cbjective
psycho-social and/or physical criteria. Lacking in this section is a
standard against which to measure incapability. Defining the term

as the inability to understand and knowingly,rationally, and voluntarily
act on the information required for an informed consent adds protection
for the patient and the provider by providing such a standard. Another
mechanism for protection of the patient's freedom and the provider's
professional judgment would be a concurring cpinion by another provider.



California Nurses Association _
Comments on the Uniform Health Care Consent Act Page 2

The problem of temporary incapacity to consent presents itself often

in more subtle ways than the easy to document incapacity of a

confused elderly patient admitted to the hospital with a fractured hip.

A difficult situation was presented to the ER staff of a scuthern
California hospital. The patient suffered a witnessed head trauma

and was brought to the ER via an ambulance summoned by his neighbor.

On arrival, he refused treatment. Since the patient was not in jpminent
danger of death or bodily harm, he was not treated. The next day he

was brought to the ER in a coma with a subdural hematoma. In retrospect,
one sericusly questions whether the patient had the ability to understand
the consequences of not consenting to treatment. :

Certainly the mechanism of shifting the decision-making to a third person
would have allowed for early intervention in this situation. In using the
definition suggested for incapability, the provider could have questioned
the patient's understanding of the consequences of his refusal to treatment,
the provider could document a history cf a witnessed head trauma and the
provider could have obhtained a concurring opinion regarding the patient's
capacity to consent or refuse treatment. This procedure does little to
delay shifting the ability to consent to another decision maker but

goes a long way toward providing more protection to hoth the patient

and the provider.

Section 4. Individuals Who May Consent to Health Care for Others

While we agree that the ranking of family members becomes somewhat arbitrarv,
practically, it would be sasier to implement. A California court in

Farber v Olkon 40 €24 503 1953 suggested the following order of preference
among next of kin for obtaining a substituted consent: spouse, parent,

adult child, adult sibling, uncle or aunt, grandparent,

Another family member could challenge the statutory presumption of priority.
Just as in_disagreements among relatives of the same affinity, a showing
that the appeinted person was not acting in the best interests of the
patient should be required and explicitly stated.

Further, if the patient's condition does not permit the time to obtain
judicial resolution of disagreement among persons of the zame affinity

and the situation ls not a true emergency, some mechanism should exist

to permit treatment based on the disputed substitute consent and insulate
the provider from llability for failure to obtain informed consent

if the care rendered is deemed best by the provider under the circumstances
and another:provider concurs. :

Section 5. DelegatiOn of Power to Consent to Health Care for Another’

No additicnal comments.



California Nurses Association
Comments on the Uniform Health Care Consent Act Page 3

Section 6. Health Care Representative

CNA ohjects to the section as written because it is overly broad and
therefore subject to widespread abuse. The patient certainly may always
consult with another prior to making a decision regarding his/her health
care and medical treatment yet still maintain contrel over the decisional
process.

This concept is useful in the limited circumstance in which a competent
perscn may wish to appoint a representative to consent on his/her behalf
in the event that she/he becomes incapable of consenting at a future
date. We suggest that the appointment become cperative caly if the
condition of incapability is met. We suggest the writing have a time
limit of five years at which time the appointment could b: renewed or
another representative could be appointed. The appointmeat should be
revocable at any time.

Additionally, a copy of the writing autherizing substituted consent
should be filed with the provider at the time the indiwvidaal or the
representative consents to treatment, to be part of the medical, hospital
or c¢linic record.

The issue not addressed in this section is the procedure -o determine
that a person who was temporarily incapable of consenting is currently
capable of consenting or refusing treatment or capable of revoking the
representative's aunthority.

Sectioh 7. Court Ordered Health Care or Court Ordered Appointment of
a Representative

It would be useful to define and include emergency exceptions to this
section.

o

Section 8. Disqualification of Authorized Individuals

Again, this concept is useful in the limited circumstancs in which a
competent person may wish to disqualify individuals who would be
statutorily authorized to consent in the event that the person subsequently
becomes incapable of consenting. At admission, the patient should submit

a copy of this document to he included as part of the medical record.

Section 9. Responsibility of the Health Care Provider

If the patient or the patient's representative in the case of the patient’s
incapability, were requested to submit a copy of the patient's authorization
to the provider, it would alleviate the problem of treating patient's
without authorized substituted consent. '



California Nurses Association -
Comments on the Uniform Health Care Consent Act Page 4

Section 10. Availability of Medical Information

In any circumstance in which substituted consent becomes necessary,

the health care provider must not be afforded the therapeutic privilege.
Therapeutic privilege applies only when the provider has reason to

believe that disclosure may have adverse psychological or physical effects
on the patient. Certainly, in a substitute consent situation, this is
not at issue. Therefore, full and complete disclosure must be required.

LMV /1w
4/7/82
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California Law Revision Commission
4000 Middlefield Road, Room D-2
Palo Alto, California 94306

Enclosed is a document reflecting the revisions which we
suggest be made in the staff draft of the recommendaticn
relating to appointment of a health care representative.
Any additions we have made to the staff's text have been
underlined while any deletions have been struck out by
dashes.

We detect two major deficiencies in the staff recommendation.
First, we do not believe it is desirable, much less necessary,
to allow a competent adult to delegate to a third party the
authority and power to give informed consent to medical treat-
ment even if the patient-appointor is still competent. Even
though the appointor would have the power to overrule the
decision of the health care representative in such a situa-
tion, we do not believe the representative should be involved
at all. The choice for or against recommended medical treat-
ment may be confusing, troubling, even agonizing. Nonetheless,
it should be made whenever possible by the person whose life,
health and body will be directly affected by the choice that
is made. Accordingly, our revisions limit exercise of the
authority of the health care representative to those situations
in which the appointor is unable to give his or her own
informed consent to treatment.

Second, we do not agree with the statement in the background
gsection of the staff report that legal autheority to consent
to medical treatment on behalf of an incompetent adult who lacks
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a conservator is vested in that adult's "closest relative."”
Reliance on Cobbs v. Grant as authority supporting this
statement is misplaced. First, the statement in Cobbs about
the authority of the "closest available relative" is dicta.
Second, the cases cited in Cobbs as precedent for this pro-
position say nothing about the authority of the closest
relative to consent on behalf of his or her incompetent
relative. Third, we are aware of no other case that is
reliable authority for the proposition that the closest
relative has the ability to render a valid consent on bhehalf
of an incompetent adult. Accordingly, we have excised the
sections allowing for disqualification of any relative from
making treatment decisions for his or her incompetent, adult
relative. In short, there is no need to take away from
someone what he does not possess.

We hope our suggestions will prove useful to the Commission
in its consideration of the staff report. If we can be of
further assistance or offer clarification of our suggestions,
please contact us.

Respectfully submitted,
wrance J. son

LIN/jrw
Enclosure



PART 2.2, HEALTH CARE REPRESENTATIVE

§53.100. Definitions

§53,100, As used in this part:

{a) "Health care decision" means consent,
refusal to consent, or withdrawal of consent to any care,
treatment, service, or procedure toc maintain, diagnose, or
treat a physical or mental condition.

{b) ™"Health care representative" means a health
care representative appointed under this part.

{c) "Person" means an individual who is 18 or
more years of age or who is an emancipated minor under Section
62 or a self-sufficient minor under Section 34.6.

§53.110. Appointment of health care representative

§53.110, (a) A person may appeint another person as
a health care representative under this part if at the time
the appcintment is made the appointor is of sound mind and
understands the nature and consequences of his or her appoint-
ment of a health care representative.

(b) An appointment of a health care representa-
tive shall be in writing and shall satisfy both of the fcllowing
requirements:

{1) The appointment shall be signed either
{(A) by the appointor or (B) in the appointor's name by some
other person in the appointor's presence and by the appointor's
direction,

{2) The appointment shall be signed by at
least two persons other than the health care representative
each of whom witnessed either (&) the signing of the appointment
by the appointor or (B) the appointor's acknowledgment either
that the appointor signed the appecintment or that the appoint-
ment is the appointor's.

(c) Each witness who signs the appointment
shall certify both of the following:

{1) That the witness believes that the
appointor was of sound mind at the time the appocintor signed or
acknowledged the appointment.



{2) That the witness has no knowledge of
any facts indicating that the appointment was procured by
duress, menace, fraud, or undue influence.

{d) The appointment is not effective until the
health care representative accepts the appointment by signing
the writing that makes the appointment.

(e) The health care representative has authority
to exercise the powers of his or her appointment as provided in
this part only when the appointor lacks the capacity or is
unable to give informed consent to medical treatment. Hnless
the appointMent otherwibe cSpeaifically Provides, Ehe appointment
ig effeetive whether or net the appeinter remaine of sourd mipd
oE iE o begomes incapabile of making health care decisions.

Comment. Subdivision {a) of Section 53,110 permits
an adult or emancipated or self-sufficient minor (see Section
53.100(c) defining "person") to appoint another adult or
emancipated minor as a health care representative empowered tc
make health care decisions on behalf of the appeintor. See
Section 53.120 (authority of health care representative).

Subdivisions {(b), (c), and (d) provide the formalities
for appointing a health care representative. The requirements
of subdivision (b) are the same as provided for witnessed wills
by Probate Code Section 201,010 as proposed in a separate
recommendation. See Recommendation Relating to Wills and
Untestate Succession, 16 Cal. L. Revision Comm'n Reports
(1982). Subdivision (c¢) provides a requirement drawn from the
official form for "Proof of Subscribing Witness [To Will or
Codicil]” (form approved by the Judicial Council, revised
January 1, 1976). See also Section 53.210 (form for appointment).

Under subdivision (a) the appointor must be of sound
mind at the time the appointment is made and have the same
mental capacity as one would when giving a valid informed
consent, Thus, the appocintment of a health care representative
regulres the same mental capacity as one would have to give a
valid informed consent to medical treatment. Subdivision (e}
makes clear that as long as the appolntor has the capacity to
give informed consent to medical treatment, the health care
representative has no authority to exercise any of the powers
‘enumerated in this part. The choice for or against any given
medical treatment 1s so personai that a proxy decision maker
should be utilized only when the patient himself or herself is
unable to make the choice. £ the appeinteor thereaféer beecomes
ef unseund mind, subdivisiorn {e} provides that the appointment
continues in foree unless the appeintment speeifically prewvides
that it terminates if the appeinter becomes of unseuvnd miad.




See slse Beeckion 2356 {power of agent uper ireapaeity of
prineipal}. Subdivisien {e} alse makes elear that the appeint-
ment is effeekive whether or rot the appeinter has the eapaeity
to give informed consent ak the time the appeintment is made oF
iatex loses that eapaeity. Appeirtment of a health eare
representative reguires a lesser eapaeity thar the eapaeiby

ke give informed eonsenE.

§53.120. Authority of health care representative

§53.120., {a) Subject to any limitations or instruc-
tions in the appointment and except as otherwise provided in
this part, a health care representative may make health care
decisions for the appointor to the same extent as the health
care representative could make health care decisions for
himself or herself.

(b) In making all health care decisions, the
health care representative shall act in good faith and in the
best interest of the appeintor so as to carry cut any instruc-
tions in the appeointment.

{(c) Unless the appointment provides otherwise,
a health care representative who is reascnably available and
willing to act has priority over any other person legall
authorized to make health care decisions for the appointor.

§53.130. Availability of medical information

§53.130. A health care representative has the same
right as the appointor to receive information regarding the
proposed health care and to consent to the disclosure of
medical records to the health care representative and to any
proposed health care provider,

Comment. Civil Code §§56 et seg. and Health and
Safety Code §§25250 et seg. should be amended to conform to

this part.

§53.140. Resignation or refusal of health care representa-
tive to act

§53.140. A health care representative who resigns or
is unwilling to fcollow the instructions in the appointment may
not exercise any further authority under the appointment and
shall so inform all of the following:

(a) The appointor, whether or not the appointor
is capable of giving consent to health care.



(b) The appointor's conservator of the person,
if any, known to the health care representative.

{c) The appointor's health care provider, if
any, known to the health care representative.

§53.150. Revocation of appeintment or authority of health
care representative

£§53.150, (a) A person who has appointed a health
care representative and is of sound mind may do any of the
following:

{1) Revoke the appointment or authority of
the health care representative by notifying the health care
representative orally or in writing.

{2) Revoke any authority of the health
care representative or a health care decision made by the
health care representative by notifying the health care provider
orally or in writing.

{(b) A health care representative may exercise
the authority granted in an appointment until the health care
representative knows of the revocation ¢of the appointment or
the authority,

§53:1606,., Bisgualification of persens frem making health
eare degision

§53+-160. {(a) A persor may disgualify anether persesn
from making health eare deeiciones for him or her if at kthe Eime
the disgualifiecakion is made the perseor making the disgualifi-
cation is of sound mi-Rd,

b} A diegualification under this segtisn shall
be in writing and shall satisfy beth ef the fellewing reghuire-
merEeg.

t+} TPhe disguatifieation shall be sigred
either (A} by the perseor making it er (B} in that persen's rame
by come other person in the presence of and by the direetion of
the person makirg the disgualifieatien.

¢2)} The disqualifieatieon shail be signed
by at least &we persens eaeh of whem witnessed either (A} the
signing of the dipgualifiecatiorn by the person making it er (B}
that persen's aeckroewledement either that he or she signed the
disguatifiecation or that the disgualtificatien is5 his eor her
aet.



{e} Eaoh witness whe signrs the disqualificatier
shatt eertify both of the foliewings ¢k} TPhat the witreas
believes the pergen making the éisguatifieation was eof seund
mird at the kime the perser sigred or acknewledged the disguaii-
£reatkion,

{2+ Phat the witress has ro krowledge of
any faots indieating the disgualifieation was preeured by
éurens, menaee, frand, or nndue inflwvence,

{é} 2 kealth eare provider with krowledge of a2
disgualification made pursuant ke this seetien may rot rely on
& health eare deeisieon from the disqualtified perser invelving
the health eare of the persern whe made the disgualifieatkien.

te} A person whe khews that he er she has beern
disgualified pursuant te this seetior may not make a health
eare deeigion for the persen whe made the disgualifieatien.

+£} A persor whe has made a disgualtifieation
urder tEhigs ceetior and is of sornd mimnd mey reveke the disgua
tificationr by 2 sigred writing or, with respeet ke a partieular
kealth eare decisien, by rRotifying the health eare provider
erally or im wriking,

§53,170. Protection of health care provider from liability

§53.170. A health care provider is not subject to
criminal prosecution, civil liability, or professional discip-
linary action based on any of the following:

{a) If the health care provider relies on a
health care decision made by a health care representative who
the health care provider believes in good faith is authorized
by this part to make health care decisions.

{b) If the health care provider refuses to
follow a health care decision of a health care representative
who the health care provider believes in good faith is not
capable of giving informed consent.

{c) If the health care provider refuses to
follow a health care decision of a health care representative
whose appointment or authority the health care provider believes
in good faith has been revoked.

{d) If the health care provider refuses to
follow a health care decision of a person who the health care
provider believes in good faith has been disqualified from
making health care decisions on behalf of ancther person.



(e} If the health care provider relies on a
health care decision made by a person who was once disqualified
but whom the health care provider believes in good faith has
been restored to the authority to make health care decisicons on
behalf of another person by the revocation of the disqualifica-
tion.

§53.180. Limitations on application of this part

§53.180. (a) This part does not authorize a health
care representative to consent to any of the following on
behalf of the appointor:

(1) Commitment to a mental health treatment
facility.

{2) Prescribing or administering an
experimental drug {as defined in Section 26668 of the Health
and Safety Code).

{(3) Convulsive treatment (as defined in
Section 5325 of the Welfare and Institutions Code).

{4) Elective sterilization.

{5) Withholding or withdrawal of treatment
pursuant to a directive under Chapter 3.9.

(6) Psychosurgery.

(b} The provisions of this part are subject to
any valid and effective directive of the patient under Chapter
3.9 {commencing with Section 7185) of Part 1 of Division 7 of
the Health and Safety Code (Natural Death Act).

: {c) This part does not affect any requirement
of notice to others of proposed health care under any other
law.

{d) This part does not affect the law governing
medical treatment in an emergency.

(e} Except as provided in subdivision (c) of
Section 53.120, and Beetion 53+160, nothing in this part
affects the law governing when one person may make health care
decisions on behalf of another.

Comment. Subdivision (a) and (b) of Section 53.180
are comparable to Probate Code Sections 2356 (limitations on
powers of guardian or conservator) and 3211 (limitations on



court-authorized medical treatment). Subdivision {(c) is new.
Subdivision (d) makes clear that consent of a health care
representative is not required in an emergency situation, See
generally Cobbs v. Grant, 8 Cal. 34 229, 243, pP,2d 1, 104 Cal.
Rptr. 505 (1972) (consent implied in emergency). See also Bus.
& Prof. Code §§2395 (emergency care at scene of accident), 2397
(emergency care in coffice or hospital). Subdivision (e} makes
clear that this part has no effect on the law that determines
who may consent on behalf of another ¢suek as a eiese relativey,
but such a person will not have priority over a health care
representative (Section 53.120) and sueh a pexcen ray be
digguatified as one whe earn ecensent {Seekien-53:1607%.

§53.190. Court enforcement of duties of health care
representative

§53.190. (a) Article 4 (commencing with Section
2410) of Chapter 2 of Title 9 of Part 4 of Division 3 applies
in cases where a health care representative has been appointed.

{b) For the purpose of applying Article 4
{commencing with Section 2410) of Chapter 2 of Title 9 of Part
4 of Division 3 as provided in subdivision (a):

(1) "Attorney in fact" as used in Article
4 means the health care representative.

{2) "Conservator of the estate of the
principal™ as used in Article 4 means the conservator of the
perscon of the individual who appointed the health care repre-
sentative.

{3) "Power of attorney" as used in Article
4 means the writing appointing the health care representative.

{4) "Principal" as used in Article 4 means
the individual who appcinted the health care representative.

§53.200. Limitation of power of attorney

§53.200, {a) An attorney in fact may not make
a health care decision nor act as a health care representative
unless the power of attorney meets the requirements of this
part,

{b) Nothing in this part affects the validity
of any health care decision made prior to January 1, 1984, and
the wvalidity of any such health care deicsion in determined by
the law that would be applicable if this part had not been
enacted.



§53.210. PForm for appointment

§53.210. An appointment of a health care representa-
tive shall be in substantially the following form:

APPOINTMENT OF HEALTH CARE REPRESENTATIVE

I, ’
{name)
being of sound mind, wvoluntarily appoint
{name)
{whese current telephone number is )
and whose current address is )

as my health care representative authorized to act for me in all
matters of health care, except as otherwise specified in this
appointment.

This appointment is subject to the following limita-
tions on the authority of the health care representative and
instructions concerning exercise of that authority:

I understand that this appointment becomes effective
only if I lack the capaclty or am unable myself to give i1informed
consent to medical treatment. Skeuid I beceme incapable of
giving ilnformed consent £o my health eare, this appeintment

A-—f remains effastive.
#-=7 terminates,

I understand that so long as I am of sound mind I may

{1) revcke this appointment or authority by notifying the
health care representative orally or in writing and (2} revoke

any authority of the health care representative or any health



care decision made by the health care representative by notifying
the doctor or other health care provider orally or in writing.

(signature of appointor)

(street address)

(city, state)

A e o S N S il A S S T S A L T T e P S T W T A A S v e A S ——

Statement of Witness

I certify that this appecintment was signed by the
person making it or that it was acknowledged by that person to
be his or her appointment. I alsc certify that I believe that
the person making this appointment is of sound mind and that I
have no knowledge of any facts indicating that this appointment
was procured by duress, menace, fraud, or undue influence.

{signature of witness) {signature of witness)
{street address) (street address)
{city, state) {city, state)
(date) {date)

Acceptance by Health Care Representative

I, . understand
(name)

that acceptance of this appointment as health care representa-
tive means that I have a duty to act in good faith and in the

e



best interest of the person appointing me, and that I also have
a duty to fecllow any instructicns in the appointment. 1In the
event I cannot do so, I will exercise no further power under
the appointment and will inform the person appointing me, his
or her conservator of the person if known to me, and his or her
health care provider if known to me.

(eignature of health
care representative)

{street address)

{city, state)

(date)
Comment. Section 53.210 provides a form for appoint-
ment of a health care representative that complies with the
reguirements of this part.

§53,220,. Feorm fer disguatification

§53,220., A éisgualifiecatien of a persen from making
bealth care degisione for a2nether perpon shal: be in suybstan—
Eially the follewira ferms

BISQUALIEICATION OF PBERSEN PREM MAKING
BEAETH €ARE DECISEONS

£,

rame ¥
being of seurd mind, disgualify the follewing persen frem
making health eare deeiniens er my behalfs

ftrame of perser disgualiitedy

{eteeet address iE kpowmR}i

fexrty, state, £ kmownm)

¥ urderstand that, uvpless I reveke this disgualificatien,
the person named above is disgualified from making health

-10-



care deaisions on Wy behalf in amry eircumstanrees. I uwrder—
stand that so lorg as I am of seurd miprd I may reveke this
éipgualifiecation by a signed writing or by notifying my doeter
o¥ other health eare preowvider orally or iR writing.

tsignature of person
making disqualifieationy

tatreet addressy

teity, skake}

N T W S S M TR D WD VS S MR D S S S — —— e oy A AR e ol S U UL o el el T T T T v -

Statement of Witnessep

F eertify that this dipqualification was sigred by
the persen making it or that it wap ackreowledged by thakt persen
te be his or her disqualification of the named person. I
alse eereify thakt I believe that the perser making this disgua—
tification is ef peurd mind and that I have krewledge eof any
facts indicating that this disqualificakion was proevred by
duresas, menaee, £vaud, or¥ undue influenee,

f3ignature of witness} +signature ef witnRess)
{34reet address; {etrect address?
ferey, atake f{eity, btake}
tdate} {dake}

-11-



