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Introduction

Pretermission statutes generally provide an intestate share for a
child {(and sometimes a grandchild) of the testator omitted from the
testator's will where it does not appear from the will that the omission
was intentiomal, California has a broad pretermission statute (Prob.
Code §§ 90-91, set forth in Exhibit 1 to this Memorandum), while the UPC
has a narrow one (UPC § 2-302, set forth in Exhibit 2 to this Memo-
randum).

At the last meeting, the Commission considered the staff recom-
mendation to replace the California pretermission statute with a modi-
fied UPC section. The Commission requested the staff to give further
consideration to the following problems:

{1} Instead of giving an intestate share to an omitted child, would
it be preferable to give a share comparable to shares given to other
children by the decedent's will?

{2) Is 1t worth keeping the exception which provides for no share
to an omitted child when the testator has devised substantially the
whole estate to the child's other parent?

(3) Does the statute permit extringic evidence that the testator's
omission to provide for the child was intentional? Should such evidence
be permitted?

First discussed below is the question of whether the pretermission
statute should be wholly replaced by the Commission-recommended family

maintenance scheme. Then the foregoing three problems are discussed.

In View of Famlly Maintenance, Should We Keep a Pretermission Provision?

The maln problem with the pretermission provision is that it is
arbitrary and inelastic: It gives the omitted child an intestate share
which may be more or less than the child needs, and will usually be
larger than the shares left by the will to other children. As a result,

a number of commentators have recommended replacing the pretermission
statute with a flexible family maintenance scheme permitting a discre-
tionary support award out of the estate for children, See, e.g., Mathews,
Pretermitted Heirs: An Analysig of Statutes, 25 Colum, L. Rev, 748,




768-70 (1929); Niles, Probate Reform in California, 31 Hastings L.J.
185, 198~200, 217 (1979). This was what the Bennett Commission recom~
mended to the Legislature in New York.

Since the Commission has already approved a family maintenance
scheme for inclusion in its recommended legislation, it would seem that
the pretermission statute 1s unnecessary and can only produce disruptive
results. It is true that the pretermission statute protects an omitted
child who is an able bodied adult (if the child is otherwise entitled to
an intestate share), while the family maintenance proposal does not.
However, in such a case the testator has had at least 18 years to revise
the will to include such a child, sc we may assume that this case will
arise infrequently.

If it were certain that the family maintenance proposal would
survive the legislative process and remain in any statute ultimately
enacted, the staff would recommend deleting the pretermission provision
entirely. However, no state has yet adopted a family maintenance provi-
sion. Since the family maintenance proposal may not survive, perhaps we
should include a modern pretermission provisiom in the proposed legisla-

tion. What is the Commission's view?

What Share for Omitted Child?
Both California law and the UPC give an intestate share to the

omitted child, There are two problems with giving an intestate share:

(1) Under the intestate successlon portion of the Commission's
recommendation, if the decedent is married at death and all of his or
her children are of the present marriage, the child's intestate share
wlill be zero becauge in this case all of the community property and all
of the decedent's separate property will pass to the surviving spouse.
See proposed Section 220.020. Only if the decedent is unmarried at
death, or is married but has children of another union, will the dece-
dent's children have an intestate share., This proposed change in in-
testate succession law will have the collateral effect of reducing the
value of the pretermission statute as a protective device unless some
other criterion for determining the share of a pretermitted child is
used.

(2) The second problem with giving an omitted child an Intestate
share is that it is arbitrary and will often disrupt the testator's
estate plan, An intestate share will usually be larger than the shares



left by the will to other children, particularly since the other children
must contribute to the share provided for the omitted child. An intes-
tate share will be most disruptive in the case of the complex will such
as where trusts or cther limited Interests are involved; carefully
thought-out tax planning may be ruined. See Touster, Testamentary
Freedom and Social Control--After-Born Children, 7 Buffalo L. Rev. 47,
48-50 (1958) (attached to this Memorandum as Exhibit 3).

According to the Touster article (Exhibit 3), the Pennsylvania

pretermission statute computes the intestate share only on that portiom
of the estate not left to the surviving spouse. 1Id. at 53-54. Although
this is probably more consistent with the testator's intent than com-
puting the intestate share out of the whole estate and thereby frequently
diminishing the surviving spouse's share as does existing California law
and the UPC, this scheme still has the two basic problems mentiloned
above: Under the Commission's recommendation the intestate share will
often be zero, and, since a child named in the will must contribute to
the omitted child's share, the omitted child will still frequently take
a larger share than a named child. Id. at 54.

South Carolina abandons the intestate share as the measure of the
omitted child's share, instead giving the omitted child "an equal share"
of the property given to any other child or children. Id. According to
Touster, this 1s supetior to the Pennsylvania scheme since it is more
likely to carry out the testator's intent, Id. The South Carolina
scheme would meet the two objections that the intestate share will often
be zero under the recommended legislation, and that the intestate share
will usually give the omitted child a larger share than mentioned children,
However, there are still problems with the South Carcolina scheme:

(1) If all of the testator's children are born after the making of
the will, none would be mentioned in the will and the pretermission
statute would afford no protection, despite the fact that according to
Touster this 1z the very situation which presents the most urgent demand
for protection, 1Id. at 54.

{2) If the will makes specific monetary gifts to the children,
there 1s a greater likelihood that the pretermission statute will thwart
the tesgtator's intent, since the specific gifts will be redistributed
among the named and omitted children. Id. at 54-53.



{3) In the case of the complex will, the South Carclina scheme is
just as disruptive as giving an intestate share. Id. at 55-57. Thus
where the will gives unequal shares to children or provides for a trust,
life estate, defeasible gifts, gifts for a specific purpose {e.g.,
for the child's college education), gifts in appreciation of the child's
special qualities or exertions, or gives a power to appoint or consune,
the South Carolina scheme is difficult to administer. Id.

The difficulty of drawing a pretermission statute which will not in
some cases produce undesirable results commends a discretionary scheme
like the family maintenance statute discussed above. However, if some
sort of mechanical test for determining the sﬁare of the omitted child
is to be adopted, the Scuth Carolina scheme seems preferable to the
intestate share, particularly in view of the Commission-recommended
revisions to the intestate succession statute., Accordingly, the staff
has revised the UPC pretermission section (set out below) to use a
scheme similar to the South Carolina system for determining the omitted
child's share. Instead of providing for an "equal" share with other
children (whatever that means) as does the South Carolina statute, the
draft section provides for a share based on the average of the shares
given to other children. Although this is not a perfect sclution, it
does provide a method for dealing with the complex will situation.

Whole Estate Devised to Omitted Child's Other Parent

Adoption of the Scuth Carolina scheme makes it unnecessary to have
a special exception providing no share for the omitted child when
substantially the whole estate is devised to the child's other parent.
In such a case, the shares of mentioned children will be nothing, and
the omitted child will therefore be entitled to no share under the South
Carolina system. If mentionmed children are given small specific gifts,
the omitted child will be entitled to a similarly small share. The

staff has therefore deleted the exception from the draft section,

Admission of Extrinsic Evidence to Show Omission Was Intentionmal
Both California law and the UPC protect the omitted child unless

the child 1s provided for by advancement or settlement outside the will,

or unless it appears from the will that the omission was intentional.

The California statute, requiring that the testator's intent to omit
must appear "from the will"™ has been construed to permit the admission

of extrinsic evidence to show that the testator did not intend to omit



the child, but not to permit such evidence to show that the omission was
intentional. See Estate of Smith, 9 Cal.3d 74, 507 P.2d 78, 106 Cal.
Rptr. 774 (1973); 7 B. Witkin, Summary of California Law Wills and
Probate §§ 11-12, at 5533-35 (8th ed. 1974). This rule is a departure
from the general rule which permits surrounding circumstances to be
considered to explain an ambiguous will, 1If the words "from the will"
were deleted from the statute, general rules for construction of a will
would apply, and surrounding circumstances could be used to show intent
to omit as well as lack of intent to omit. This would be consistent
with treating the pretermission statute as a protection against the
testator's forgetfulness, rather than as a means to further the social
policy against disinheritance of children.

The staff has not continued the limitation that the testator's
intent be limited to an intent that appears "from the will." Does the
Commission approve this revision?

Staff Draft of Pretermission Statute

The following draft of a pretermission statute uses the language of
UPC Section 2-302, modified In several respects, including a provision
for determining the omitted child's share by reference to the average of
the shares of other children. Strikeout and underscore indicate the

revislons to the UPC language.

§ 254,020, Pretermitted children

254,020. (a) If a testator fails to provide in his or her
will for any of his or her children born or adopted after the
execution of his the will, the omitted child receives a share in
the estate equal in value to that which he would have reeceived
£ the testator had died intestate the average of the amounts
recelved under the will by the testator's other children aiter the
apportionment provided in subdivision (c) has been made, unless one
of the following is established :

(1) 3% appears £rem the wili that +the emisaion was inten—
tieomat + The testator's failure to provide for the child by will
was intentional and that intent appears from the will or is shown
by statements of the testator or by other evidence .

<23 when the wil:i wae exseuted 4he testater had eme or
more ehildren and devised auvbotantialiy atl his estate £e the
ether parent of the omttted ehitds

43> +¢he (2) The testator provided for the child by transfer
outside the will and the intent that the transfer be in lieu of a
testamentary provision is shown by statements of the testator or
from the amount of the transfer or other evidence,

{b) If at the time of execution of the will the testator fails
to provide in hés the will for a living child solely because he
the testator believes the child to be dead or is unaware of the




birth of the child , the child receives a share in the estate equal
in value to +het which he wouid have veceived if +he testator
hed died intestate the average of the amounts received under the
will by the testator's other children after the apportionment
provided in subdivision {c) has been made .

{¢) In satisfying a share provided by this section, the
devises made by the witl abate as provided in Seecion 3/0p2
share shall first be taken from the estate not disposed of by the
will, if any. If that is not sufficient, so much as __z_be neces-
sary shall be taken from all the devisees in proportion to the
value they may respectively receive under the will, unless the
obvious intention of the testator in relation to some specific
devise or other provision in the will would thereby be defeated; in
such case, the specific devise or other provigion may be exempted
from such apportionment, and a different apportionment consistent
with the intention of the testator, may be adopted .

Comment. Subdivisions (a) and (b) of Section 254.020 supersede
former Section 90, and are drawm from Uniform Probate Code Section
2-302 and from Sections 21-7=450 and 21-7=-460 of the Code of Laws
of South Carolina. Unlike former Section 90, Section 254,020 gives
the omitted child a share equal in value to the average of the
shares received by the testator's other children, rather than
glving an intestate share.

Unlike former Section 90, Section 254,020 does not protect an
omitted child living when the will was made unless the omission 1s
solely bhecause the testator mistakenly believed the child to be
dead or was unaware of the birth of the child, When the omission
is not based on such mistaken belief, it is more likely than not
that the omission was intentional, See Evans, Should Pretermitted
Issue Be Entitled to Inherit?, 31 Calif. L. Rev. 263, 265, 269
(1943); Niles, Probate Reform in Califotrnia, 31 Hastings L.J. 185,
197 (1979).

Unlike former Sectiom 90, Section 254,020 does not protect
omitted grandchildren or more remote issue of a deceased child of
the testator., If the testator's child is deceased at the time the
will 1s made and the testator omlts to provide for a child of that
child (i.e., the testator's grandchild), the omission would seem to
be intentional in the usual case. If the testator's child is
living when the will is made, is a named beneficiary under the
will, and dies before the testator leaving a child or children
surviving, the tesgtator's grandchild will be protected by the anti-
lapse statute (Section 204.330) which substitutes the deceased
child's issue.

Unlike former Section 90, paragraph (1) of subdivision (a) of
Sectlon 254.020 does not require that it appear "from the will"
that the omlssion was intentlomal, Thus, surrounding circumstances
including statements of the testator may be considered to show that
the omission was intentionzl when the language of the will is
doubtful, as well as to show that it was unintentiomal. This
changes the contrary rule enunciated in Estate of Smith, 9 Cal.3d
74, 79-80, 507 P.2d 78, 106 Cal, Rptr. 774 (1973) (extrinsic evidence
inadmissible to prove lntent to disinherit),




Subdivision (e¢) of Section 254,020 continues the substance of
former Section 91, See also Sections 100.090 ("devise" means
testamentary disposition of real or persomal property), 100,100
{"devisee" means a person designated in a will to receive a devise).

Respectfully submitted,

Robert J. Murphy III
Staff Counsel
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EXHIBIT 1

§ 90. Omitted children and grandchildren

When a testator omits to provide in his will for any
of his children, or for the issue of any deceased chiid,
whether born before or after the making of the will
or before or after the death of the testator, and such
child or issue are unprovided for by any settlement,
and have not had an equal proportion of the testator’s
property bestowed on-them by way of advancement,
unless it appears from the will that such omission was
intentional, such child or such issue succeeds to the
same share in the estate of the testator as if he had
died intestate. ' '

§ 91. Omitted children and grandchildren;

sources of share; apportionment

The share of the estate which is assigned to a child
or issue omitted in a will, as hereinbefore mentioned,
must first be taken from the estate not disposed of by
the will, if any; if that is not sufficient, so much as
may be necessary must be taken from ali the devisees
or legatees, in proportion to the vaiue they may
respectively receive under the will, unless the obvious
intention of the testator in relation to some specific
devise or bequest, or other provision in the will, would
thereby be defeated; in such ecase, such specifie
devise, legacy or provision may be exempted from
such apportionment, and a different apportionment,
consistent with the intention of the testator, may be
adopted.

Study L-604
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EXHIBIT 2

UPC Pretermission Section

Section 2-302. [Pretermitted Children.]”

{a) If a testator fails to provide in his will for any of his
children born or adopted after the execution of his will, the
omitted child receives a share in the estate equal in value to
that which he would have received if the testator had died

intestate unless:

(1) it appears from the will that the omission was

intentional;

(2) when the will was executed the testator had one or
more children and devised substantially all his estate to the
other parent of the omitted child; or

(3) the testator provided for the child by transfer
outside the will and the intent that the transfer be in lieu
of a testamentary provision is shown by statements of the
testator or from the amount of the transfer or other

evidence.

{b) If at the time of execution of the will the testator fails to
provide in his will for a living child solely because he believes

the child to be dead,

the child receives

a share in the estate

equal in value to that which he would have received if the

testator had died intestate.

{c) In satisfying a share provided by this section, the devises
made by the will abate as provided in Section 3-902.

COMMENT

This section provides for both
the case where a child was born
or adopted after the execution of
the will and not foreseen at the
time and thus not provided for in
the will, and the rare case where
a testator omits one of his ex-
isting children because of mis-
taken belief that the child is
dead.

Although the sections dealing
with advancement and ademption
by satisfaction (2-110 and 2-612)
provide that a gift during lifetime
is not an advancement or satisfac-
tion unless the testator's intent is
evidenced in writing, this section
permits oral evidence to establish
& testator’s intent that lifetime
gifts or nonprobate transfers such
as life insurance or joint accounts
are in lieu of a testamentary
provision for a child born or
adopted after the will. Here

there is no real contradiction of
testamentary intent, since there
is no provision in the will itself
for the omitted child.

To preclude operation of this
section it is not necessary to
make any provision, even nominal
in amount, for a testator’s
present or future children; a
simple recital in the will that the
testator intends to make no pro-
vision for then living children or
any the testator thereafter may
have would meet the requirement
of {a) (1}.

Under subsection {¢) and Sec-
tion 3-902, any intestate estate
would first be applied to satisfy
the share of a pretermitted child.

This section is not intended to
alter the rules of evidence appli-
cable to statements of a decedent.
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To usl-w)

-

~ TESTAMENTARY FREEDOM AND SOCIAL CONTROL—

AFTER-BORN CHILDREN , 7 Buoate L. few, U7
{148,

By SAauL TOUSTER*

EXHIBIT 3

PART II: SOME BASIC PROBLEMS AND SOME NEW APPROACHES

In the first part of this article® the author reviewed the background of
afrer-born children statutes which provide that a child born to a testator after he
makes his will, and who is lefc unprovided for in the will or by settlement out-
side the will, can recover its intestate share from testator’s estate. It was indicared
thar, although the significant and articulated reason behind chese statutes was
to carry out and sustain testamentary intent by curidp a mistake upon which the
intent was based, the courts have in some measure been moved by the sociai
purpose of protecting children against disinheritance. In a close examination of
the judicial experience under the New York statute, the view was expressed that
no realistic inferences could be drawn concerning the testator’s intent without an
inquiry—which most of these statutes prevent—into the family situation at the
time ‘the will was made, the dispositive scheme expressed in the will, and the
family situation ac the time of the testaror’s death, In determining whether an
after-born child has been menrioned or provided for in a testator’s will, the New
York ‘courrs have avoided looking to any such relevanr material, deciding the
issue only by reference to the language of the will: if the after-born child comes
within a class “mentioned” in the will, it is under all circumstatnces barred from
the remedy provided by the statute. Alchough the Coutt of Appeals in the
Faber®® case broadened the inguiry to include certain family factors, when de-
termining whether a particular cransaceion constitated a “sertlement” that would
bar the after-born child under the statute, the statutory remedy, it was pointed
out, made it impossible to achieve results consistent with what mighe be inferred
to be testator’s intent or with what might be considered the social or moral claims
of the family unit. The after-born child, uader these statutes, takes either his
intestate share or nothing, depending on whether he is barred by mention or pro-
vision in the will or settlement outside the will, Ir is this either-or operation of
the statute which creates some of the basic problems requiring solution.

SoME Basic PROBLEMS

Two of the anomalies of the statute, in tezms of ascertaining testamentary in-

*Assoclate Professor of Law, University of Buffalo, School of Law. The
author was a consultant to the New York Law Revislon Commission on a topic
embraging material dealt with in this article and as such wrote a study for the
Commission which will be published in New York Legislative Document (1957)
No..ﬁ_s (D) and in the 1957 Report, Recommendations and Studies of the Law
Revision Commission. This article is written independently of that study and
shot}lq not be taken to reflect or represent in any way the views of the Law
Revision Commission.

97. @ BurrFawo L. Rev. 251-282 (1957).
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tent, have already been discussed in Part I. For present purposes, they an be
illustrated by the following case:

A testator with two living children leaves his entire estate to his
wife, bur if she does nor survive him then to these two children by
name.” In addition 1o the two named children, an after-born child
survives (esta(or,

“The results in chis case will be consistent with or defeat probable testamencary
intent depending upon the fortuitous fact of whether or not the wife survives the
testator.  If she sugvives the testator, the after-born child will take an intestate
share under the statuce against its mother, to the exclusion of the other tvo named
children, and contrary to any inference that may be drawn concerning testator’s
probable intent. If, on the other hand, the wife fails to survive the testator, the
after-bora child will take a statucory share which, under the facts, would resule in
equal provision for the children—this being in line with what the testator probably
intended. 1f, in this example, the testazor by some means gutside his will, say by
insurance, conferred equal benefits on each of his three children, the issue would
turn on whether this bounty provided for and thus barted the after-born child: if
the child were barred, the rwo living children pamed in the will would secure 2
preference over the after-born child, if the wife did nor survive the testator. For
then they would receive not only their extra-testamentary benefits buc the entire
estate under the will, and the after-born child would be excluded, although the
testator by making equal non-testamenary gifts to all three children may be said
to have intended a similar equal distribution of his estate, '

The technical operation of the statate canses the most inequitable and
unnecessarily harmful results by (1) the contrasting creatment of after-born
children and children living at the time of the will, and (2} its disruptive impact
upon testamentary plans, especially those involving trusts or other limized interests.
With respect to the former, consider the following example:

The testator with a living child, A, leaves one-half his estate to his
wife, a $9,000 bequest to 2 chariry, and the remainder to child A. He
dies survived by his wife, child A and child X, an after-born child. The
net estate is $90,000,

Under this example, child X, taking his intestate share of the estate as an
afrer-born child under the statute, would receive one-third, or $30,000, ‘The shares
of the wife, the charity and child A would accordingly be reduced to coneribute
ro X's staturory share, so thae the wife would receive 530,000 ($45,000 reduced

93. 305 N.Y, 200, 111 N.E.2ad 883 (1933}, See Part I, supre, at note 82 el seq.

893. Throughout the examples usad, the qualification "by name" is added
to dispel the nolion of a class gift which might be construed as “mentioning”
and thereby barring the after-born chiid under the statute.
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by $15,000), the charity would receive $6,000 ($9,000 reduced by $3,000), acd
child A would receive $24,000 (536000 reduced by $12000). Withoo:
considering the comparative claims of a spouse or strangers, it is clear that toe
after-born child X by raking an unreduced intestate share is preferred over ==
living child A whose share under the will must be proporrionztely reduced by its
contribution to X's share. :

This example may be generalized into the following starcling rules: As a
class, after-born children will always be preferred over living children as 2 class,
whenever the testator has made any testamentary provision for persons other thaa
distributees.’® Living children (child A in our example), will never be on a par
with an after-born child, unless the tescaror leaves his entire estate to those who
would rake by intestacy—that is, children and spouse. We may state these harsh
rules in different terms: Whenever the testator, in his will, leaves his livicg
children as a class less than what would be their intestate shares, or while leaving
them the equivalent of their intestate shares makes a testamentary gift to strangers,
in either event—probably the vast majority of cases—the after-born children are
preferred over those living at the time of the will.

let us now turn 0 another contingency which demonstrates the interplzy
of our statute with the stacutory share of the spouse: Suppose a testator provides
a stautory minimum for his spouse to prevent her electing againse the will, and
an after-born child, taking its statutory share, thereby reduces the testamentary
provision for the spouse to less than the minimum. It is hardly surprising thar the
New York courts have held that the spouse may, in these circumstances, elecr
against the will, to assure herself of her statutoty minimum.® This would act
offend the testator’s scheme if he had provided for an outrighe gifc since che
spouse would be taking the same amount either under the will or by electioa.
Where, however, in the more common case, the testator establishes a marsiczl

100. For more detailed description of thls result of the statutes in opera-
tion, see Mathews, Pretermitted Heirs: An Analysis of Statuies, 29 CoLvM. L. REv.
748, 757-760 (1929), The qualification is made here that the after-born children
are preferred as ¢ cless only; for there may be cases where a living child is pre-
ferred although Hving children as a class are not. For example: A testator with
three living children leaves all his estate to one child and dies survived by these
three children and an after-born child. The after-born child’s intestate share
will he one-quarter of the estate, the child named in the will receiving three-
quarters of the estate. - :

101., Matter of Wurmbrand, 194 Misc. 203, 86 N.Y.S8.2d 705 (Surr. Ct. 1945
af'd, 275 App, Div. 915, 90 N.¥Y.S.2d 685 (lst Dep't 1949); and Matter of Vice-
domini, 285 App. Div. 62, 136 N.Y.S2d 259 (2d Dep't 1954), modifying 195 Mis~
1057, 91 N.Y.S.2d 472 (Surr. Ct. 1949). In both cases a childless testator left haif
of his estate to his spouse and hslf to collaterals; an after-born child took kis
intestate share under the statute, or two-thirds of the estate: this reduced tk=
spouse's interest under the will to below one-third and therefore she was held
entitleq to elect a one-third share against the will. Thus nothing was left o
the collaterals who were beneflclaries under the will.
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trust, it can be seen how the starute’s operation violates the testator's intent as
expressed in his will. The following examples'®® will illustrate this:

A testator with living children wants to give his wife the minimum
required by law. He therefore leaves by will one-third of his estate in
truse for her for life, the remainder of the rrust and the balance of the
estate o named children and collzterals, He is survived by his wife and
childzen, including an after-born child taking under the statute.

In this case, the afier-born child by taking his intestate share, whatever its
amount, will reduce the trust for the wife to less than the statutory minimum
and thus allow her to rake by election one-third the estate absolutely. This will be
true, as can be seen, whether or not there are living children. For, so long as
the wife's rrust must contribute anything to the statutory share of an afeer-born
child, it will fall below the minimum fequited to prevent an election. In the
following example, the disruptive impace of the statute will be even more drastic:

Testator with one living child, to secure the maximum advantages un-
der the Fedetal estate tax laws, provides in his will for a marital erust
for his wife of one-half his estate, leaving the other half in truse for
the named living child. He is survived by his wife, the named living
child and an afeer-born child taking under the statute.

Here, by the invasion of the after-born child, the marital erust will be reduced to
one-third the estate limiting thereby its tax advantage. And if the marital trost
were less than one-half, the resulting invasion would leave the wife with less than
one-third, and thus give her a right to elect. When we consider how many

testamentary plans are dependent upon trust provisions to fulfill various of the

testator's objectives, we can readily visualize how destructively the statute may
operate in a particular case, ' :

As has been pointed out previously, the main reason for the staruee’s failure
is that it is only partially sound in terrns of presumed intention—although we may
presume thar a testator would have intended to provide for a pretermitted child,
chere is no basis to presume he would have given the child its intestate share 193
Moreover, it should be apparent that in allowing an after-bom child to take

zgzinst its own parent, ie., the testator’s spouse, the statute runs counter to what

is a common practice of testators to leave all or most of their estate to a spouse
in the expectation that under this arrangement the children, whether living at
the time or after-born, will be cared for. In large measure the basic problems of
che statute stem from the "either-or” remedy; buc this, in wrn, stems from the

102. In the discussion following these examples (as in the previous material),
“ne New York law with respect to a spouse's right of election is assumed. See
15.Y. Dec. Esrt. Law §318, 83,

103. See Part I, supra, at note 92.
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failure of the statute to take inro consideration (1) the testator’s dispositive
scheme as a guide to his intention; or (2) the justifiable confidence reposed in a
spouse to care for and provide for their children. How solve these problems
of the staute within 2 system of testamentary freedom? A number of new
statutory approaches have been taken which attempt solutions.

THE TEXAS STATUTE

One of the first and most promising approaches wes made in Texas by a
proviso added in 1931 to its statute. The original Texas starute had two separate
provisions, one applicable where the testator ac the time he made his will had
children living, and the other where no child was living when the will was
made.'™  In the former case, the afrer-born child was eadtled to his inrestate
share; in the latter, where all the children were after-born, che will was deemed
revoked unless che after-born child or children died before reaching the age of
twenty-one without having married. This conditional limitacion was apparently
inserted to cover the case of the sole after-born child dying in infancy, a con-
tingency which plainly does not require the complete voiding of the teseator's
dispositive plan. In general, both stautes operated pretry ciuch the way other
statutes did which do nor distinguish berween a testator who at the time of
making his will has living children and one who does not!®® Recent amend-
ments, however, have added to both statutes the following proviso:

“provided, however, that where a surviving husband or wife is the father
or mother of all of testator’s children, exclusive of adopted children, and
said surviving husband or wife is the principal beneficiary in said
testaror's last will and testament, to the entire exclusion by sileace or
otherwise, of all of said testator's children, then and in that evear the
foregoing provision of this Section shall not app!gr nor be considered
in the construction of said last will and testamene.”1%

What this proviso does is to acknowledge the social basis of the statuce by
making a certain kind of inference a5 to the testator’s intent. By denying the
statute’s remedy where a testator leaves the principal part of his estate to his
spouse, the legislature is concluding that this would have been restator’s disposition
had he considered the possibility of future children; and to the extent that this

104. Texas Cobe, Arts. 8291, 8292, 8293,

. 105. For a detailed review of the operation of the stztutes in states dis-
tinguishing these two family situations, see Mathews, op. cif. supra, note 100, pp.
753 et seq. Although the statutes distinguish these two siiuarions, no significant
difference flows from the fact the testator had, or had not. living children when
he made his will. In general, the same tvpes of facts regarding provision for the
after-born child can bar the gperation cf the statute In either event.

106, Added in 1931 to statute covering situation where child living at time
of will (Texas Cope, Arts. 3201, §282): added in 194% where no child living at
Ume of will {Ibid,, Art. 8203). Since reenacted, and amernded in minor details,
in TEXAS PROPATE CopE, £366 and 67 (1953),
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legislative “finding” of the testator's intent may be wrong, the legislature can
still rely on the fact that the surviving spouse, being the parent of the after-born
children, will care for them appropriazely. Of course this inference regarding the
testator’s intent is 2 sound one only where he has lefr the princip2] part of his
estate 10 a spouse at a time when ke had other children; it is less convincing
where ke had no children. In the latter case, we do not know how ke would have
treated his children; even so, it must be conceded that the policy of :elying upon
the usual motivations of a2 spouse provides an adequate basis for barring the
operation of a statute which would seriously upsec a testamentary plan. To this
extent, the proviso appeats to accept somewhat more openly the social objectives
of these statutes which, up to now, tze legislatures and courts have left unstated.

Although the approach of the Texas proviso is sound, looking as it does
the testator’s dispositive scheme as a guide for its application, its operation leaves
much to be desired. Where there are both afrer-born children and children who
were living at the time of the will, there seems to be no reason to require that the
surviving spouse be the parent of "4l of testator’s children,” Ir would seem
sufficient protection for the after-barn child if che surviving spouse receiving the
principal part of the estate is the parent merely of such after-born child. But
there are more serious objections. Way require for the operation of the proviso,
the "entire exclusion . . . of all of said testator’s children?” Does a nominal
bequest or a keepsake left to a liviag child make the proviso icoperative?1®?
Apparencly. But assuming this problem were corrected, there remains an objection
to the very core of this approach,

The proviso will operate or not depending upon whether the surviving
spouse is found to be "the principal beneficiary” of the testator’s estate, If, in a
doubtful case, a courc holds the spouse 1o be the principal beneficizry, the after-
bora child takes nothing; if it holds 10 the contrary, the statute operates and the
child tzkes its intestate share (or the will is conditionally revoked). And yet, to
the extent thar the testator has left property to a spouse at all, it should normally
be considered partly out of consideration for the children of the marriage. Thus,
in the vsual situation, the “either-or” result, under the proviso, dees not conform
to tesrztor’s intent. There is a second consideration: in view of the prave
consequences of its application, the stzrute puts a high premium on litigating the
question of whether the spouse was "the principal beneficiary.” The Medel
Probate Code, which is modelled on the Texas statuce, does litcle to cure this since
its proviso depends on whether a res:zror who had living children left “substan-

~

107. See Miller, Chonges in the Law of Wills, in Proceedings. Texas Pro-
bate Code Institute, Texas Law Scho:l, pp. 24-29 (1955} for a description of the
developrnent of the proviso and some critical comments.
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tially all his estate to his surviving spouse’"® The same fateful “either-or”
result will follow the evenrual judicizl determination of whether a spovse was
lefr “substantially all” of tesraror’s estate.

THE PENNSYLVANIA STATUTE

Instead of using the provision for the spouse to qualify the right imelf, it
would be more in keeping with our inferences as to testamentary intent to use
the spouse’s provision to qualify the guantum of the right. If we assume thar the
testator intended the spouse’s shate to be for general family protection, then it
would be reasonable to keep that share completely immune from any clim by -
an after-born child; accordingly if, under certain circumstances, the statute gives
the child a right to some of the estare, let him recover this part from legatees
other than the surviving spouse who is his parent. Under the Texas and Model
statutes, if the surviving spouse takes a large share under the will, bur ic is
something less than the “principal” share, or “substantially all,” the afrer-born
child rakes under the statute, usually to the real disadvantage of the spouse and
in violation of the testamentary scheme. The Pennsylvaniz Wills Act of 1947
has, to 2 rather limited extent, recognized this. To protect the surviving spouse’s
share, it provides that an after-born child raking under its stature

“shall receive out of the testator’s property not passing to a surviving
spouse, such share as he would have received if the restator had died
unmarried and intestate owning oaly that portion of his estate noc
passing 10 a surviving spouse.”1®

Under this starute any part of the estate going to the surviving spouse—which,
of course, may be less than “substantially all'—will be saved to the spouse. In
addition, the provision for the spouse, by aor qualifying the right of the after-born
child, still leaves him free to recover his statutory share proportionarely from
legatees other than the spouse. We may note, however, the failure of che sarare
to require that the surviving spouse be the parent of the after-bora child; only
in such event, is it safe to assume that the testator is providing indirectly for the
child. Subject to this reservation, the Pennsylvania statute seemns preferable 1o

108, Sectlon 41 {a} of the Mopen ProBare Cobg reads as follows:
“When a testator falls to provide in his will for any
of his children born or adopted after the making of his last
will, sueh child, whether bhorn before or after the testator's
death, shall receive a share in the estate of the testator equal
in value to that which he would have received If the testator
had died intestate, unless it appears from the will that such
omission was Intentional, of unless when the will was ex-
ecuted the testator had one or more children known to him
to be living and devised subsiantially all his estate to his
surviving spouse.”
E’ll;;!é?d in Simes and Basye, Problems in Probate Low, Mickigan Legal Studies,

102, Pa. Star. ANN. (Purdon) tit. 20, §180.7 (4) (1950).
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the Texas or Model statutes, being as it is more consistent with probable
testamentary intent.

None of these statutes, however, attempts to cure the inequitable treatment
of children living when the will wzs made—their interests under the will must
always contribute to make up the after-botn child’s intestate share. We may
illustrate the resulting inequities by an example arising under the Pennsylvania
statute. Suppose a teswmtor left one-half of his estate to his wife, and divided the
remaining one-half between an only child and a charity. An after-born child
would, under the statuze, be entitled to his intestate share (one-half) of the part
not passing to the surviving spouse; and this share would be made up from the
shares going to the living child and the charity. Again, to the extent that a non-
distributee has an interest under the will, the starute discriminates against the
living child in favor of the after-born child.

THE S0UTH CAROLINA STATUTE

The stacute of South Carolina nor only attempts o assure equality in the
treatment of living and after-born children, it also uses the tesramentary provisions
for living children as 2 guide to determine how the testator would have treated
afrer-born children. Under the provisions of the South Carolina statute che
unprovided-for after-born child -

“shall be entitled to an equal skare of all real and personal estates given
to any other child or children, who shall contribute to make up such
share or shares according to their respective interests passing to them
under such will"11? '

To 2 limited degree, this statute represents a step forward in its use of a realistic
guide to the testator’s probable treament of his after-born child. However, by
making the statute operative only where there are living children who receive
gifts, it refuses intervention in the situarion which presents the most urgent
demand for social protection, ie, where ali the children are afrer-born, the
testator having made his will when no children were living. But if we put this
objection aside and observe only how the statute works when there are living
children, we must conclude that the statute operates equitably depending upon
rather arbitrary features of the will If the living children are lefr interests
determined by percentages of the estate, then the after-born child's equal sharing
in these benefits will probably be consonant with the testator’s intent. Thus,
where a testator leaves half of his estate to two named children, it may be thought
that he assigned this half of his estate o his children’s collective interest and
that, had he contemplited the future child, he would have included that child

110. B, C. Cope §§19-235,-236 (1252).
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within such a gifr. Where, however, the provisions made for the living children
are stated in monetary amounts, the spreading of these gifis zmong the legazee-
children and the after-born child are iikely to viclate the testator’s probzble
intent. For example: a testator leaves $i5,000 to an only living child and there
are two afier-born children; under the statute each child will receive $5,000,
which is not very close to testator’s inrencion. Moreover, whenever strangers czke
as legatees, there is no reason to allow their shares under the will to remzin
immune while the living children alone bear the burden of coatributing 1o the
sfrer-borit child’s share. To this extenc, the South Carolina stacute seems to deal
less equitably with the family unit than the convenrional statuce.

THE PrOBLEM OF COMPLEX WILLS

One of the problems implicit in the South Carolina statute is that che afrer-
born child's “equal share” in gifes lefr to the living children becomes surprisingly
smegual under the normal complexities of will dispositions. How, under this
samate, do we deal with a tescator, with three living children. who disinherits
child A, leaves a small bequest to child B, and a large bequest zo child C? The
after-born child X will come in 1o share the bequests—but in what proportions?
Since there are four children, he probably will take one-quarrer from rhe bequests
to B and C. It is not likely that he would be permitted to take half of each—for
then he would not be sharing equally, buc would in fact be preferred. And yet,
how close can this result be said o be w testator’s probable intent?  Suppaose
further thar the gife to child B was a life estate defeasible upon marriage, or a
rrust in which the principal vests upon reaching cerain ages or upon marriage.
How does child X share in this gife? Under whar conditions? It would probably
be said that the tescator would have intended a similarly conditioned gifc for the
after-born child. But can this be a reasonable inference when testator has dis-
inherited child A and given a large outright gift wo child C? We are obviously
faced with problems of motivation which, under our system of inheritance,
cainnot be explored. And under the South Carolina type of statuce, further
questions remain unanswered: Does the zfter-born child share in a gift lefr w0 z
child for a specific purpose peculiar to thar child, eg, a gift for the child’s
college education? Can special conditions in a gift carry over from the child
named in the will to the after-born child who has come in to share the gift, e.g.,
a gifc made defeasible upon marriage ouwside a specified church? Does the after-
born child shate in a gift made o a child in appreciation of special qualities or
exertions, e.g., for A’s kindness or services in the family housenold?

The problems of the complex will not oaly affece the relztive treatmene of
children under the South Carolina starue, bur even the restzmentary scheme
under the Pennsylvania stature whose very object was both to give “ample
protection to the child and [ro} avoid frequent occasions for disruption of well
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laid plans."'1* As alteady noted, under the larter statute the interests "passing to
a surviving spouse” are immune from any claim by an after-born child. Consider
the application of this clause to 2 complex will which creates a trust for 2 spouse,
trusts for living children, with cross-remainders to the children or the spouse.
What interese is deemed “passing” to the spouse? Where she has a life interest
terminable upon re-marriage, how does the child share in the corpus of the fund?
Does the child take a presently valued interest in the remainder, computed on the
basis of life expectancy and re-marriage tables? If so, will this not reduce the
spouse’s life interest by reducing corpus? The alrernative would be for the child
1o wair out the happening of the evenr, the spouse’s death or re-marriage, and
then take a proportionate share of the remainder as it vests in enjoyment. This
apparently hzs been the approach in Pennsylvania.’!* But does not this suspension
of the statutory interest run counter to one of the underlying policies in the
statute, namely, to provide care or support for children who, being after-born,
are likely to be the youngest in the family? A more difficulr problem is presented
where the spouse is a remainderman after a life interest in a stranger. How
does the after-born child recover from this interest? Does he rake from corpus
a presently valued equivalent of the swanger's life interest, or does he merely
share in income during the existence of the life estate? The latrer is probably
the better solution since many interests rerminable on various contingencies are
incapable of acruarial conversion intc present values. Even more diffcult
problems are presented where the spouse is given (a} a power 10 consume;
or (b) a power to appoint; or {c) an interest which will vest only in the spouse's
estate and not be iwself enjoyed by the spouse. In these cases, how are we to
teat the property involved? Shall it be deemed “passing 0" the spouse or not,
for the purposes of the statute? As soon as we attempt to answer these questions,
we realize how far we have gone in doing something which, under our present
systemn, courss are so aghast at doing——that is, what they describe when they say:
"SWe are nor here to make a new will for the testator.” There is no doubt thar a
statute such as Pennsylvania’s does just that, and it does so in order to approximare
equitably what testator would have intended had he forseen the possibility of
furure children. And yer, if we are to go so far in remaking the testator’s will, in
the light of inferences drawn from the limited information availeble within the
four cornets of the will, should we not more properly ask what the testator
would have intended, not if he had forseen future children, but if he had been
aware of the very nature of his misapprehension, if be had known whar the court

111. Advisory Commission's comment, Anno., supra, note 109. The Com-
mision considered the new statute “a distinet improvement” over the previous
statute, whick resembled New York's.

112. See In re Fownes Estate, §2 Pa. D, & C, 518 (1953). One hopes that
the Pennsylvania courts will not be faced with the multiplicity and complexity
of dispositions which the Internal Revenue Code and Repulations has had to
deal under the estate tax marital deduction, which is expressed in terms of
“any ';%e:éest in property which passes” to a surviving spouse. INT. REV. CoDE oF
1954, 518
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now knows with his family sicuation before it?1'3 As has been pointed our before,
under most circumstances no realistic inference as to how a testator would have
wreated an after-born child can be drawn from the facts existing ar the time the
will is made—cerainly not as 1o the amount of the provision he would have
made.!  And yer this is whar is artempted by the legislative presumption
implicit in the stawte, thar testator {under the usual stature) would provide an
intestate share, or {under the Peansylvania stature) an intestate share of the
estate not passing to the spouse.!'?

The problems cannot be minimized in the belief that the more complex a
will the more likely the drafting attorney will remind the testator to mention or
make provision for future children and thus avoid the stature. Unfortunartely,
this has not been the case; and the already large volume of lirigation under these
statures will likely increase with the modern tendency toward multiple marriages
and their consequence—new sets of children born to testators, often late in life.
In the circumstances, new solutions, more flexible than those in the foregoing
statutes; will have to be sought.

113. To some extent the testator who Is not aware of the possibility of
future children when he makes his will resembles the testator who destroys his
will upon & mistaken assumption. In the latter case we have what is called de-
pendent relative revocation, and we often save the testator from his mistaken
act. As Professor Warren stated the standard: “The Inquiry should always be:
What would the testator have desired hzd he been informed of the true situa-
tion? And there is no objection to going fully into parol evidence to ascertain
his attitude, for one is not varying a writing but an act.” Warren, Dependent
Relative Revocation, 33 Harv., L. Rev. 337, 345 (1920), Putting aside the latter
point about varying a writing, mipht we not call the situation of the unforeseen
after-born child a case of "dependent relative execution” and inguire into what
testator would have desired had he been informed of the true situation—which
must be the sitnation at his death? The guestion, it would seem, must remain
rhetorical.

114, Consider the case of a posthumous child for whom testator had no
chance to provide. If such child were born blind, can we say the testator would
have provided for it in the same manner as for a healthy child?

115. Another way in which the after-born child statutes generally disrupt
testamentary dispositions is in their effect upon the administration of the estats.
Since each of the legatees and devisees must contribute proportionately to make
un the share of the after-born child, each gift must abate, and nominal or
memento gifts must bear a burden which testator could not reasonably have in-
tended. In some states, an even more destructive form of abatement ohtains;
contribution to the after-born child's share being required first from residuary
gifts which are most Jikely for the benefit of those closest to the testator. For
a coniplete breakdown of the types of provisions applicable to both abatement
and eontribution to the after-born child, see notes to section 184, ATopel PROBATE
CoDg, op. cit. supre, note 108, pp. 360-365. The Alabama statute tries to do what
the basic Pennsylvania statute does by reguiring all legacies to be used up in
contributing to the pretermitted child t=fore he can reach residuary legacies
to either the spouse or other children. Ara. Cope tit. 61 §11 (1940), The effec-
tiveness of this scheme is limited in the important instances that the spouse and
other chiléren are the principal benefictaries under the will, Nor is it reason-
able t(; think that the spouse's share shou!d be protected only when it is a residu-
ary gift,
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