#F=-600 9/19/80
Menorandum 80-90

Subject: Study F-600 - Community Property {Professor Bruch's study of
management powers and duties)

Attached to this memorandum is a copy of the study prepared by the
Commission's consultant, Professor Carol Bruch, concerning problems in
the California community property laws involving management and control.
The second half of Professor Bruch's study of community property law,
involving division of the community property, will not be available
until early in 1981.

You should read the study with care and be prepared to make prelim-
inary decisions concerning the matters raised in the study at the
October meeting, A list of Professor Bruch's recommendations appears as
Exhibit 1, and is duplicated at the front of the study. We plan to have
Professor Bruch at the meeting as well as the Commission's other consul-
tants, Professors Reppy and Riesenfeld. We also hope to have in attend-
ance one or more members of the State Bar Family Law Section.

With these resources the Commission should be in a position,
following discussion of the issues, to commence drafting necessary
changes in the community property laws., Our objective is to develop a
tentative recommendation for reform of the comminity property law to
distribute for comment by late spring of 1981,

There are a number of issues in the study that relate to the lia-
bility of marital property for debts. These issues the staff will
discuss separately in the First Supplement to Memorandum 80-88, in
connection with the Commission's tentative recommendation on liability

of marital property.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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EXHIBIT 1

MANAGEMENT POWERS -AND DUTIES

Summary of Recommendations

The Right to Know
{1} Enact right to disclosure of assets . . . . . . « &« + &« « « « & . .
The Right to Sound Management
(2) Amend Civil Code § 5125{e) defining good faith obligation . . . . .
(3) Defer consideration of amendments to Civil Code §§ 4800(b)(2),
5125, and 5127 concerning remedies at divorce for mismanage-
ment of communlty PropPertF. + « & « = s ¢ s 5 s+ 4 8 e s 08 e
(4) Amend Civil Code § 5125 to remove reguirement of written consent
to usual or moderate gifts. . . . . 4 4t v 4 4 e w4 s e e s
(5) Amend Civil Code § 5125 to impose joinder requirements for purchase
or sale of community property business . . . . . .
(6) Amend Civil Code § 5127 to impose joinder requirement for the pur-
chase of real property, Including a family mobile home. . . .
(7} Amend Civil Code § 5125 to require joinder for exercise of optiocns
under pension or annuity plam . . . . s e e e e s s e e
{(8) Consider imposition of joinder requirement as to life insurance
beneficiary designations. . . . . « + ¢« ¢« 4 4 ¢ 4 4 e 4 e e s
- (9) Amend Civil Code § 5125 to require joinder for contracts of surety,
guaranty or indemnity of third parties. . . . « s e s
(10} Amend Civil Code § 5122 to provide that insurance funds may be used
to satisfy indebtedness without regard to policy's owmership.
(11} Defer consideration of amendment to Civil Code § 5122 to include
order of priority as to quasi-community property. . . . . .
(12) ' Study danger for a long—term impoverishment of family through one
spouse's "separate” LOTt. . . . . . 4 4 e 4 s e e oo e e
(13) - Retain Civil Code § 5122 pending £inal-decisions concerning feneral
' atility of orders.of priority. . . ... . « + v« . e e e
(14) Study possibility of permitting intervention by defendant 8 spouse
in tort cases to obtain bifurcated hearing on question of
- appropriate priority for enforcement of damages judgement . .
{(15) Amend Civil Code § 5120 to clarify that prenuptial debts of all
kinds are subject tc the section and that current support
obligations do not fall within the section. . . . . . . . . .
{(16) Defer consideration of amendment to Civil Code § 5120 to impose
"an order of priority for payment of prenuptial debts . . . .
(17) Comsider 1liability from nondebtor spouse's earnings for prenuptial
obligations if no other fumds are available te creditor . . .
(18) Amend Civil Code § 5118 (and related reference in § 4805) to
provide that earnings remain community property after sep-
aration in the absence of contrary agreement or court order .
(19) Defer decision.as to how to:everrule the . "lender's intent" test
until ‘consideration of final study. . . . . . . . « . . ¢« .
(20) Defer consideration of an imposition of an order of priority as to
nontortious obligations . . . + + v &+ 4 ¢ 4 4 4 4 e e .. e
(21) Amend Civil Code § 4800 to permit unequal division of debt. . . . .
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(35)
(36)
{37)
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(39)
(40)

(41)
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Defer consideration of orders of priority as to support
obligatdons . . « & v 4 ¢« 4 4 4 e 4w e s e e e e e e
Repeal Civil Code § 199 concerning restricted creditor access
by children of former marriages . . . + + 4 + & « + + s . s
Extend rule of_ - § 4807 to include spousal support obligations .
Repeal Civil Code §§ 5127.57 and 5127.6 concerning child support.
Reenact Civil Code § 209 concerning stepparent support. . . . .
Defer consideration of amendment to Civil Code § 5113 to include
quagsi-community property in the order of priority . . . . .
Amend Civil Code § 5126 to make separate property.damage recover—
ies gsubject to reimbursement requirement. . . . . . . . . .
Amend Civil Code § 5113 to clarify damages computation for inter-
spousal torts . . . . . 4 . 0 s 4 4 e w e m .o o e 8w e
Retain current rule that recognizes informal dealings between .
SBPOUBES « 4 « ¢ o 4« s o & & o 5 s s o s o & & & o 8 s o s e
Enact provision overruling gift presumptiens. . . . . . . . . . .
Defer consideration of reimbursement and apportiomment issues
pending completion of study . . . v « v & s 4« 2 4 4 0 . .
Enact rule specifying burden of proof for removal from commingled
funds . . . . . . . . s e s e e s e e s e
Amend Civil Code § 3440 concerning fraudulent conveyances to
remove interspousal transfers from conclusive presumptiom .
Retain current rule that recognizes informal dealings in rela-
tion to third parties . . . . . « . & v ¢ 0 e e e s .
Amend Civil Code §§ 5121 and 5132 to impose support obligation
between spouses now codified as to childrem . . . . . . . .
Amend Civil Code § 5131 and proposed § 5120.030 to retain normal
support rights during informal separations. . . . . . . . .
Consider whether sole management and control of personal injury
recoveries should he restored . . . . e .
Enact mechanism for dispensing with consent on specified grounds.
Enact authorization for sole management and control of entire
community under court decree on specified grounds . . . . .
Enact authorization for peitition for separate property marriage
on specified grounds. . . . . ¢ . & v e 0 s s s e w e e e e
Enact provision permitting partition of property and debt om
specified grounds and amend Civ. Proc. Code § 872.210(b). .

Right to Participate

(43)
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Enact authorization for right of access to property . . . .
Enact authorization for correction of title to property . .
Defer consideration of provisions for marshalling on behalf

of the debtor or the debtor's spouse. . . . « .« « « « + & &
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*This study was prepared for the California Law Revision Commission
by Professor Carol 5. Bruch. No part of this study may be published
without prior written consent of the Commission.

The Commission assumes no responsibility for any statement made in
this study, and no statement in this study is to be attributed to the
Commission. The Commission's action will be reflected in its own recom-
mendation which will be separate and distinct from this study. The
Commission should not be considered as having made a recommendation omn a
particular subject until the final recommendation of the Commission on
that subject has been submitted to the Legislature.

Coples of this study are furnished to interested persons solely for
the purpose of giving the commission the benefit of the views of such
persons, and the study should not be used for any other purpose at this
time.
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MANAGEMENT POWERS AND DUTIES
UNDER CALIFORNIA'S COMMUNITY

PROPERTY LAWS*

by

Carol S. Bruch+

FOREWORD

For the Commission's convenience, certain aspects of the study on
management and division of community property have been put in final
form now, rather than upon the completion of the entire project. In an
effort to plape this paper in perspective, occasional references will
be made to topics, arguments and recommendations that will be included
in later portions of the study. The proposals made here afe therefore
necessarily qualified.

Most importantly, the attached discussion of creditors' rights is
set in the context of a8 married couple's obligations to-one creditor at
a time. This permits a thorough treatment of the family and community

property policy issues, as it emphasizes the spouses' relative

* _Copyright 1980 Carol S. Bruch.

+ Professor of Law, Martin Luther King School of Law, University
of California, Davis. The suthor expresses her deep appreciation
to Allison Mendel, King Hall '80, Diane Wasznicky, King Hall '80,
Timothy Roake, King Hall '81, Madeleine Weiss, King Hall '8l, and
John Chasuk, King Hall '81, for their fine research assistance.



responsibilities for the events that gave rise to their debts.
Questions that arise when more than one creditor seeks gatisfaction at
the same time from the same property, including procedures for a

marshalling of assets on the creditors' behalf, however, are not

included here. A later study to be conducted jointly by Professor
Bruch and Professor Stefan Riesenfeld is planned to address these
issues. The topic of creditor access following divorce is also
reserved,

In addition, the concluding pertion of Professor Bruch's
community property study (originally scheduled for completion in -
January 1981) will suggest a broader definition of community property
(increasing the pool of funds available to creditors who look to the
community property and simplifying the characterization of community
and separate property), and will propose increased flexibility
concerning property division at divorce {both as to the kind of
property that may be divided and in the standards to be applied).

The ultimate adoption of proposals that are to be included in the
two later studies will entail conforming amendments in varying degrees
to the recommendations that are set forth in this paper. Proposals
which should be given final consideration only after additional
materials have been presented are identified where possible, both in
the discussion itself and in the attached summary of recommendations.

INTRODUCTION |
_Equality in property matters has been slow in coming to married
people, even under California's community property regime. Despite a

model of economic partnership, it was 1975 before California moved to a

1



system of equal management and control.l Few changes were made,
however, to enhance the likelihood that the new theoretical equality
would in fact be carried out. Concerns for the ongoing success of

busineeses and for certainty in banking transactions, for example, have

left major areas in which the sole management and control of community
or community assets by one spouse continues to be authorized. As a
result, an earning spouse who banks wages in an account in his or her
own name need not be concerned that the other spouse will have access
to those funds,2 and an entrepreneur's spouse has no more say about how
the community property business is being run (including the questioh of
how much capital is left in the business and how much is withdrawn by
way of salary)3 than before the 1975 reforms,.

Although it is difficult to gauge how many spouses have been
frustrated by the lack of recourse provided to them for problems in
property management, there is no question that a comprehensive scheme

of remedies is needed.® Under the current statutory law, only at

1. 1973 Cal. Stats, ch. 987, at 1901 (amending Cal. Civ.
Code §§ 5125, 5127). - T

2. Cal. Fin. Code §§ 851, 7601, 1120 (West Supp. 1980); Cal. Fin.
Tode § 852 (West 1968). -7

-

3. Cal. Civ. Code § 5125(d) (West Supp. 1980).

4, The State of California's Commission on the Status of Women has
an expanding file of letters from women who describe management

Interview with Pamela Faust, Executive Director of the

problems.
One

Status of Women Commission, in Sacramento (Sept. 10, 1980).
letter reads:

Please send me available Information on a married woman's
rights to support for food, housing, etc., while still




divorce is relief fof improper managemenf provided. Although it i;
unlikely that interspousal remedies will often be pursued during-an
ongoing marriage, surely a s&stem that guarantees relief only in the
divorce court enhances marital breakdown.? In more than one state the
realization that divorcing spouses were more adequately protected than
married ones has promoted a broad-scale reform of marital property

rights, including rights for relief during marriage. Louisiana

married and how she can secure these without suing for

divorce. .
If the husband puts 31l monies in (his) individual checking

account and refuses to pay for food, what recourse does the wife
have?

Also, if bill collectors, persons holding unpaid notes,
demand payment can the wife use property to pay and avoid going
to court if the husband refuses and just continues to spend all
the income?

Can a wife do anything to protect herself financially
against an alcoholic husband——he has a good job and still is able
to hold his job but refuses any treatment and neglects
responsibility as a husband financially,

Your help will be greatly appreciated, Thank you.

California Commission on the Status of Women, California Women, They

Tell it Like it is, at 10, col, 1 (Jan. 1980).  See also id at 6 (July
1980).

For the text of a second letter, see note 24 infra.
g ———

See the letter set forth in note 4 supra. This paper is based
upon the assumption that societal interests as well as human
values are served in the preservation of marriages, even those in
which significant disagreements as to financial matters exist,
It also assumes that divorce will be promoted if it is the only
avenue to redress economic injuries between spouses or to free
one spouse from the financially irresponsible behavior of the
other_spouse. On the other hand, the disruptive potential of
interspousal litigation is recognized, and recommendations are
made that would permit but not force interspousal litigation to
secure the substantive rights that are identified or proposed.
See text following note 197 infra.



recently adopted major amendments to its community property laws® and a
Wisconsin bill that would establish a new marital partnership
(communitﬁ) property system is pendiﬁg before that state's legislature,
vhere it is expected to be enacted during the coming session.’ Because
these measures have been carefully researched, analyzed, and drafted,
they will receive special attention in the following discussion of

needed reforms in California law.

6. La. Civ, Code Ann. §§ 2325-2437 (West Supp. 1980), enacted by

1979 La. Acts, No. 709, -Extensive commentaries are contained in

the Act.

7. The most recent version of the proposal is found in 1979
Wisconsin Assembly Bill 1090 {Assembly Substitute Amendment 4),
passed by the Assembly Judiciary Committee on February 19, 1980,
and reported out of that committee to the Joint Committee on
Finance on March 11, 1980, Weisberger, Marital Property Reform
in Wisconsin, at 1 {March 1, 1980) (outline of the legislation
prepared by Professor June Miller Weisberger of the University of
Wisconsin Law School); Curran, Wisconsin Legislative Reference
Bureau, Memorandum Update on the Marital Partnership Property
Bill, at 1 (June 30, 1980). The Wisconsin State Department of
Revenue has been directed to report to the legislature's Joint
Committee on Finance by January 1, 1981, with forms and schedules
for a joint state income tax return for married persons in
Wisconsin. 1979 Wis. Sess., Laws ch, 221, § 2046.

For convenience, citations to the Wisconsin legislation will be
made to the section numbers that will eventually appear in the
statutesg, not to the section numbers of either the original bill
or its amended version that set forth the proposed statutory
numbers and language. Because both the original bill and
Assembly Substitute Amendment 4 present materials in numerical
order, according to the proposed statutory numbers, this form of
identification will permit quick access to both the proposed
language and to the statutes once enacted.

L.



1 6
CURRENT MANAGEMENT POWERS AND DUTIES
Since 1975, the general management fule in California (found in

Section 5125(a) of the Civil Code) has been that each spouse has fhe

power to manage and contrél both that spouse's separate property and

the community properéf. However, sole management is authorized in the
conduct of a community property businees,d or where the other spouse

has a conservator,9 and sole management in fact arises under rules that
require financial ingtitutions to deal only with named account

holders.10 1In yet other cases, defined by Civil Code Sections 512511

8. cal. Civ. Code § 5125(d) (West Supp. 1980).

9. cal. Civ. Code § 5128 (West Supp. 1980) {operative Jan. 1, 1981);
Tal. Prob, Code §§ 3000-3154. (West Supp. 1980) (operative
Jan. I, 1981).

10. cal, Fin. Code §§ 851, 7601, 11200 {West Supp. 1980); Cal. Fin.
Tode § 852 (West 1968). -

11, Cal. Civ. Code § 5125 (West Supp. 1980) reads:

(a) Except as provided in subdivisions {b), (¢), and (d)
and Sections 5113.5 and 5128, either spouse has the management
and control of the community personal property, whether acquired
prior to or on or after January 1, 1975, with like absolute power
of disposition, other than testamentary, as the spouse has of the
separate estate of the spouse,

(b) A spouse may not make a gift of community personal
property, or dispose of community personal property without a
valuable consideration, without the written consent of the other
spouse.

(¢) A spouse may not sell, convey, or encumber the

* furniture, furnishings, or fittings of the home, or the clothing
or wearing apparel of the other spouse or minor children which is
community personal property, without the written consent of the
other spouse,

(d) A spouse who is operating or managing a business or an
interest in a business which is community personal property has
the sole management and control of the business or interest.

(e) Each spouse shall act in good faith with respect to
the other spouse in the management and control of the community
property.



and 512712, the joint wanagement of both spouses replaces the norm in

which either spouse may deal alone with the property. These last

provisions, termed restraints on alienation, require the comsent or

joinder of both spouses for gifts of community property in any form,

13

for sales for less than valuable consideration of community personal

12.

Cal. Civ. Code § 5127 (West Supp. 1980) reads:

Except as provided in Sections 5113,5 and 5128, either
spouse has the management and control of the community real
property, whether acquired prior to or on or after January 1,
1975, but both spouses either personally or by duly authorized
agent, must join in executing any instrument by which seuch
community real property or any interest therein is leased for a
longer period then one year, or is sold, conveyed, or encumbered;
provided, however, that nothing herein contained shall be
construed to apply toc a lease, mortgage, conveyance, or transfer
of real property or of any interest in real property between
hugband and wife; provided, also, however, that the sole lease,
contract, mortgage or deed of the husband, holding the record
title to community real property, to a lessee, purchaser, or
encumbrancer, in good faith without knowledge of the marriage
relation, shall be presumed to be valid if executed prior to
January 1, 1975, and the sole lease, contract, mortgage, or deed
of either spouse, holdirg the record title to community real
property to a lessee, purchaser, or encumbrancer, in good faith
without knowledge of the marriage relation, shazll be presumed to
be valid if executed on or after January 1, 1975, No action to
avoid any instrument mentioned in this section, affecting any
property standing of record in the name of either spouse alone,
executed by the spouse alone, shall be commenced after the
expiration of one year from the filing for record of such
instrument in the recorder's office in the county in which the
land is situate, and no action to avoid any instrument mentioned
in this section, affecting any property standing of record in the
name of the husband alone, which was executed by the husband
alone and filed for record prior to the time this act takes
effect, in the recorder's office in the county in which the land
is situate, shall be commenced after the expiration of one year
from the date on which thie act takes effect.

13. Cal, Civ. Code § 5125(b) (West Supp., 1980); Cal. Civ. Code § 5127

(West Supp. 1980).

— - —



pr0perty,14 for sales or encumbrances of household goods or wearing
apparel of the other spouse or the parties' minor children,l3 and for
sales, encumbrances, or leases for longer than one year of community
realty.16 B ,

| More general standards of management behavior are established by
two additional Civil Code provisions, Sections 5125(e) and 4800{(b)(2).
Section 5125(e) imposes an obligation of "good faith" upon a spouse
exercising management powers,l? while Section 4800(b)(2) authorizes a
divorce court to award an additional amount to an injured spouse as
compensation for the other spouse's deliberate misappropriation of

comnunity or quasi-community property,.18 There is little case gloss to

14, cal. Civ, Code § 5125(b) {West Supp. 1980).

15. Cal. Civ. Code § 5125(c) (West Supp. 1980).

S -—

16, Cal. Civ, Code § 5127 (West Supp. 1980).

—— - -

17. Cal. Civ, Code § 5125(e) {(West Supp. 1980):

{"Each spouse shall act in good faith with respect to the
other spouse in the management and control of the community
property."),

18. DNotwithstanding the equal division rule of Cal. Civ. Code
§ 4800(a), Cal. Civ. Code § 4800(b)(2) (West Supp. 1980) permits

the court "[a]s an additional award or offset against property,

[to] award, from a party's share, any sum it determines to have
been deliberately misappropriated by such party to the exclusion
of the community property or quasi—community property interest of

" the other party."



illuminate either Section 4B00's reference to deliberate‘
misappropriaticn,19 or the relatively new “good faith" language of
Section 5125.20 While it appears that a breach of the good faith
oﬁligation imposed by Section 5125 should constitute deliberate
misappropriation, permitting a compensatory award to the injured spouse
under Section 4800 at divorce, good faith alone may not provide a
defense against a Section 4800 ¢laim. In In re Marriage of Walter,21
decided before equal management and contrel under a “good faith"
standard was provided by statute, the court held that the payment of
separate expenses with community property funds constitutes deliberate
misappropriation, even if the managing spouse believes in good faith
that the property being consumed is his own separate property and not
community property. Thus, although Section 4800's reference to
"deliberately misappropriated” appears on its face to be a more narrow
ground for relief than the one provided by Section 5125's good faith

requirement, it in fact imposes a form of strict liability where

community funds are used for the separate benefit of one spouse.

19. This section has been specifically considered in only one case
since the "deliberately misappropriated" language was added. See
the discussion of In re Marriage of Moore at note 31 infra.
However, there are numerous cases which have upheld reimbursement
-awards to the community to compensate for a spouse's
mismanagement. The basis of liability has not been fully and
consistently articulated, but appears to be grounded in fiduciary
duties and trust concepts, See note 28 for a discussion of the
case law,

20, See In re Marrlage of Smaltz, 82 Cal. App. 3d 568, 147 Cal, BRptr.
154 {(1st Dist. 1978), which came to the sensible conclus1on that
no abuse of a husband's management duties occurs when he pays
spousal support to his former wife out of his current earnings.
In Smaltz, the husband's support obligation was based entirely
upon hig current earnings, as he had no separate property.

2]. 57 Cal. App. 3d 802, 129 Cal., Rptr, 351 (1st Dist. 1976).



II_
PROPOSED MANAGEMENT POWERS AND DUTIES

left totally unclarified by current law is the extent to which
other actions by one spouse may violate the good faith management duty
imposed by Section 5125, and the nature of possible remedies during
marriage for a spouse who is injured by a violation of the Code's
management standsrds. Several situations can be imagined where a
remedy might fairly be requested to vindicate such marital property

rights, First, if a spouse refuses to disclose what community property

he gr she has or in what form the property is being held, relief should
be made available by way of an action for disclosure. Further, if one
spouse controls community assets in a business or account that is
subject to his or her sole management and contfol, and refuses to make
those assets or some reasonable portion of them available to the other
spouse for legitimate community purposes (such as the payment of
outstanding obligations), an action for access to the community
property for good cause shown shouid be authorized. A spouse whose
name has not been included on the title of a community asset should be
able to insist that the title be corrécted to give notice of his or her
ownership interest. On the other hand, whére the consent of a spouse
is required by statute but is withheld for no reason or a bad reason,
or the other spouse is unable to consent due to physical or mental
incapacity, procedures should permit a court to dispense with the
consent requirement for that transaction or course of transactions,
Too, if there has been long-term mismanagement by one spouse, the other
spouse should be permitted to request thaf the couple's finances be

severed, or that the spouse be made solely responsible for the

10



11

management and control of the couple's community property. A division
of existing community property and clarification of the parties'
obligations to existing creditors should be available in conjunction
with such litigation, Where gifts or other transfers have been
wrongfully made, or community property has been wrongfully applied to
debts for which separate property was primarily liable, the injured
spouse should have options available during marriage to require that

the other spouse's separate property or other community property be
p P properly

used to redress the injury. Additionally, a number of remedies or
protections against third parties are in order that would not unduly
infringe upon their interests, yet would avoid serious hardship to one
spouse at the hands of the other spouse's irreséonsibility. These
remedies would include rights to rescind or set aside unauthorized
transfers of community property and a right to insist upon a fair
marchalling of assets on behalf of the debtor when creditors' claims
are being satisfied. Finally, the mutual obligations and protections
assigned. to property management by spouses should extend into the
post—divorce period for so long as common property remains that has not
been divided by agreement or court order.

The following discussioﬁ of marital property management and
control treats these issues one by one, under the rubriecs The Right to
Know, The Right te Souﬁd Management, The Right to Participate, and The
Right to be Made Whole.

- A, THE RIGHT TO KNOW

Surely one of the most basic components of property ownership is

the right to know the nature and extent of cne's holdings. This
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principle is well established in most areas of joint ownership,22 but
remains largely unacknowledged as to marital property.23 Recent
letters to the Status of Women Commission have come from wives whose
husbands have placed their earnings in individual bank accounts,
refusing to divulge the extent of their assets.2% While financial
institutions are properly precluded from releasing information on
account balances to those whose names are not on the signature cards,

it seems clear that some mechanism should be made available to permit

one spouse to inquire of the other as to their shared property,
Perhaps as a holdover from the days in which each spouse managed
their own earnings and the other spouse's interest was little more than

an expectancy,25 rights to accounting in the community property states

22. D. Dobbs, Remedies 252 {1973).

23, The only suggestion in California case law that such a right may
exist at times other than upon dissolution of marriage is found
in the Wilcox case, discussed in note 27 infra.

24. One such letter reads:

Is there anywhere in the legal rights of women that would
say what and how a wife could know what's right in the process of
determining the income received from a husband?

We've been married 16 years and I don't know anything about
any savings or have my name on any credit union savings.

Would appreciate knowing my rights to income proportionally
as he will not budget.

California Commission on the Status of Women, California Women,

They Tell it Like it is, at 10, col. 2 (Jan. 1980). See also id,
at 6 (July 1980).

-

25. ‘The term "mere expectancy" was first used to describe a wife's
interest in the community property in Van Maren v, Johnson, 15
Ccal, 308, 311 (1860): "[T)he title to |common] property rests in
the husband, He can dispose of the same absolutely, as if it
were his own separate property. The interest of the wife is a
mere expectancy, like the interest which an heir may possess in
the property of his ancestor." See generaslly Prager, The
Persistence of Separate Property Concepts in California's
Community Property System, 1849-1975, 24 UCLA L. Rev.1,35-39,
47-52 {1976). = -
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have developed primarily in the context of divorce litigation, where
the couple's final balance sheet is struck.Z6 WNow that equal
management and control rights have been established, however, the
implementatiqn of those rights requires that each spouse be willing to
divulge to the other the assets under that spouse's control, even if no
present request to divide the assets has been made, Because it is for
a court to determine what is separate property and vhat is community
property if there is any lack of clarity, disclosure should extend to
all assets, not just those that the managing spouse concedes to be
community property. Although it is pessible that 2 court would imply &
right to disclosure from the present good faith management provision |

alone, on the reasoning that where there is a right there must be a

26. Such relief is expressly authorized at divorce by statute in
Texas and in conjunction with any interspousal property
litigation in the Wiscomsin proposal. [ Tex. Fam. Code Ann.

tit. 1, § 3.56 (Vernon 1975); '1979 Wisconsin Assembly
Bill 1090, § 766.93(8) (Assembly Substitute Amendment 4) ("In
conjunction with any other remedy, a spouse may petition the
court for an accounting of the marital partnership property
assets and liabilities.”) Case law has recognized the right in
several states in connection with termination of the community.
In re Marriage of Connolly, 23 Cal, 3d 590, 591 P.2d 911, 153
Cal. Rptr. 423 (1979); Boeseke v. Boeseke, 10 Cal. 3d 844,
849-50, 519 P,2d 161, 164-65, 112 Cal. Rptr. 401, 404-05 (1974)
("By reason of his management and control, one spouse normally
has a fiduciary duty to account to the other while negotiating a
property settlement agreement. The duty . . . includes
disclosure of the existence of community assets and material
facts affecting their value."); Sande v, Sande, 83 Idaho 233, 360
P.2d 998 (1961); Unser v. Unser, 86 N.M. 648, 526 P.2d 790 (1974)
{holding that the duty of disclosure terminates when the parties
are independently represented and dealing at arm's length in an
‘adversary proceeding); In re Yiatchos' Estate, 60 Wash. 2d 179,
373 P.2d4 125 (1962). Where the term “accounting" is used, it
sometimes refers to an inventory of assets without also denoting
a partition of the property. See generally D. Dobbs, supra note
22; see also note 28 infra. ==

13
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remedy, 27 statutory clarification is in order, If the new language
works as’ can be anticipated, litigstion to compel disclosure would
rarely occur. Rather, the statement that equal management and controel
means that both spouses have the right to be fully informed about the
community property will both obviate the current need for test
litigation and encourage voluntary compliance.

B, THE RIGHT TC SOUND MANAGEMENT

1. Duty of Care

As noted, existing statutes express management duties in both

general and specific terms. The Section 5125(e} requirement of good

faith management, and the Section 4800(b){2) remedy for deliberate
misappropriation can both be seen as expressions of the more general

doctrine of fiduciary duty in confidential relationships that has

27, Cf. Wilcox v. Wilcox, 21 Cal. App. 3d 457, 98 Cal. Rptr. 319
{4th Dist. 1971) (husband allowed to sue wife for restoration of
community funds that she had wrongfully withheld from his sole

management in opinion citing Cal, Civ. Code § 3523 {West 1970):

"For every wrong there is a rémedy?") Accounting or disclosure
rights appear to exist by implication as well under the statutes
of Arizona and louisiana, and are expressly authorized by the

draft Wisconsin statute. Ariz, Rev, Stat, § 25-318 (1976)

{permitting divorce court;'when dividing the community property,
to consider concealment, fraudulent disposition or destruction of
the parties' joint property); La. Civ. Code Ann. art. 2354

{West Supp. 1980) (authorizing Eﬁte;épcﬁ;ﬁl Qait for fraud or

bad faith in the administration of the community property; see
also art. 2341); 1979 Wisconsin Assembly Bill 1090, § 766.93(8)
(Assembly Substitute Amendment &) (set forth in note 26 supra.)



developed in California law?8 and applies to interspousal contracts by

28.

In delineating management duties between spouses, the courts have
frequently analogized to the law governing the relations of
fiduciaries or.partners. BSee, e.g., See v. See, 64 Cal, 2d 778,
415 P.2d 776, 51 Cal. Rptr, B8B (1966) (duty of spouse com-
mingling funds to account'for separate property); Vai v. Bank of
America, 56 Cal, 2d 329, 364 P.2d 247, 15 Cal. Rptr. 71 (1961)
{husband who asked wife to discontinue adversary proceedings and
promised to supply full and complete information concerning the
community property had fﬂ&uciary duty to account to wife during
the property settlement negotiations); Williams v. Williams, 14
Cal, App. 3d 560, 92 Cal. Rptr. 385 (2d Dist. 1971) (husband who
liquidates assets as dissolution was approaching held to duty to
account for the community property); Fields v. Michael, 91 Cal.
App. 2d 443, 447, 205 P.2d 402, 405 (2d Dist, 1949) (in action
against husband's estate to recover for his wrongful gift of
community property to a third party, the court stated, "It is
clear that, being a party to the confidential relationship of
marriage, the husband must, for some purposes at least, be deemed
a trustee for his wife in respect to their common property.").
How far this fiduciary duty extends has been questioned, See,
e.g., Williams v. Williams, supra {(questioning whether a husband
is lisble to his wife for an improvident stock ipyestment or
whether a husband is required to be a meticulous bookkeeper).

The California Supreme Court has held that it may end once the
spouses are represented by independent counsel in an adversarial
situation. See, e.g., In re Marriage of Connolly, 23 Cal. 3d
590, 591 P.2d 911, 153 cal, Rptr. 423 (1979); Boeseke v. Boeseke,

10 cal. 3d 844, 519 P.2d 161, 112 cal. Rptr. 401 (1974); In re
Marriage of Hopkins, 74 Cal., App. 3d 591, 141 cal. Rptr. 597 (24
Dist. 1977). For discussions of the correlation between this
case law and the legislature's attempts to codify management
standards see generally C.E.B., Attorney's Guide to Family Law

Practice 260-63 (2d ed. 197Z); d;ant, How Much of a:§§rtner;hip
is Marriage?, 23 Hastings L. J. 249 (1972); Prager, supra note

25, at 76-77; Comment, Toward True Equality: Reforms in

California's Community Property Law, 5 Golden Gate L. Rev, 407

{1975); Comment, California's New Commﬁ;ity Property Law - Its

Effect on Interspousal Mismanagement Litigation, 5 Pac, L.J. 723

(1974). See also Report of the Assembly Judiciary Committee,
- - — — -
1969 Journal of the California Assembly 8062; Hayes, California

Divorce Reform: Pafiiqg is Sweeter Sorrow, 56 A.B.A.J. 660, 663
(1970).

———— p———
- e et s
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the express language of Civil Code Section 5103.29 7o negate any

inference that the obligation to manage and control partakes of a lower

standard than that ordinarily contrelling the marital relationship or
that the standard is inapplicable if the property is converted into

common property by operation of law if the parties divoree without

dividing their property, clarifying language should be added to Section

5125(e) .30

While greater clarity as to the meaning of Section 4800(b)(2)
might also be useful, the current lanaguage seems susceptible of a
construction that would include compensation for damages caused by a
breach of the good faith management obligation (such as squandering),

as well as those occasioned by an enrichment of one spouse's separate

29, Cal. Civ, Code § 35103 (West 1970):

16

[

30.

—

Either husband or wife may enter inte any engagement or
transaction with the other, or with any other person, respecting
property, which either might if unmarried; subject, in
transactions between themselves, to the general rules which
control the actions of persons occupying confidential relations
with each other, as defined by T1t1e 8 (commencing with Section
2215) of Part 4 of Division 3. :

section, as amended might read:

Each spouse shall act in good faith with respect to the
other spouge in the management and control of the community
property, in accord with the general rules which control the
actions of persons occupying confidential relations with each

other, as defined by Title 8 (commencing with Section 2215) of

Part 4 of Division 3, This duty shall extend to former community

property that is converted into common property by operation of
law upon dissolution of the marriage until the property has been

divided by the parties or by a court of law, (new language
underlined)

The confidential relations standard is that which is imposed by
Civil Code Section 5103, which regulates the parties' contracts
with one another. See note 29 supra,
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wealth at the expense of the community estate,3l This question,
however, should be reserved until the Commission has considered the
broader questions of debt and property division at divorce in
conjunction with the next installment of this study.

2. Restraints on Acguisition and Alienation

Specific standards for good faith management can be inferred from
a number of other code provisions, There are, first, the restrictions
on alienation imposed by Civil Code Sections 512532 and 512?,33
relating to all community property gifts; to sales of community

household goods, clothing, and realty; and to encumbrances or leases of

31. The relation between Sections 5125 and 4800(b)(2) was involved in
In re Marriage of Moore, 104 Cal, App. 3d 128, 163 Cal. Rptr. 431
(1st Dist. 1980) (hearing granted May 29, 1980}, where the wife
alleged that the husband had sold howsehold goods without her
consent and used the proceeds for drinking. Although the trial
court ruled that deliberate misappropriation had been established
within the weaning of Section 4800(b)(2) and awarded the wife
one-half of the value of the misappropriated items, the appellate
court held that there was insufficient evidence to support the
decision, Independently, the appellate court concluded that even
a wrongful sale of community property under Section 5125(b) would
not be recompensable under Section 4800(b)(2) unless the proceeds
from the sale had been "misappropriated.” Excessive consumption
of liquor was not seen as misappropriation, even on these facts.
The opinion contains no mention of the possible relevance of
Section 5125(e}'s good faith management standard.

The current scope of Section 4800(b)(2), including the
degree to which it incorporates Sections 5125 and 5127, is
particularly unclear as to two groups: putative spouses and those
who have moved to California from common law property states,
These parties' rights could, however, be equated with those of
married persons if recommendations to be included in the final
portion of this study are ultimately approved. Should they not
be, clarification by way of amendment to sections 4800(b){2},

5125 and 5127 would be advisable.

32, The text of this section is set forth at note 11 supra.

313. The text of this section is set forth at note 12 supra.
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community realty. These provisions seek to insure that agreement
between the spouses accompanies transactions that are central to their
well-being. Although generally satisfactory snd comsistent with
similar provisions in other community property states, a few amendments
are recommended.
Section 5125(b) requires the written consent of a spouse to
transfers of community personal property by way of gift for less than a
valuable consideration, No other community property state imposes such
a reqﬁirement. A similar writing requirement attends sales of
household goods and the wearing apparel of other family members. In an (:)

era of United Fund campaigns at the office and of garage sales, these

writing requirements are not realistic. Althoﬁgh it is possible that a
court faced with an objection to customary transfers could find either
a ratification of the gift or sale, or an implied waiver of the writing
requirement, there seems no sound reason to require such doctrinal
machinations. Other statutory models are available, none of which
imposes a writing requirement. Washington, for example, prohibits
gifts of community property without the express or implied consent of
the other spouse,3* while Louisiana does not even require the consent
of both spouses for usual or customary gifts of value commensurate with

the economic status of the spouses at the time of the donation,35 and

34. Wash. Rev, Code Ann. § 26.16.030(2) {West Supp. 1980). See,
JE.E.!‘thBdﬁ'V.‘ﬁaye, 29 Wash. 2d 733, 189 P.2d 464 (1948},

35. la, Civ. Code . Ann, art. 2349 . (West Supp. 1980).
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the Wisconsin draft requires consent only when a gift is not

"reasonable or moderate."36

It is, of course, unlikely that gifts of other than major
proportions relative to a couple's financial situation will become the

subject of litigation. Whether one imposes the Louisiana standard of

"usual or ordinary" gifte, the Wisconsin "reasonaﬁle or moderate"
language, or the Washington test of "express or impli;d consent" is
unlikely to make much difference, as it could be expected that a court
would find an implied consent to "usual or eustomary" or Yreasongble:or
wmoderate” gifts, Although there is some virtue in retaining a writing
requirement for large gifts (with the full expectation that judicial
recourse to implied waivers and ratifications gould occasionally occur
in even this restricted area), it seems doubtful that any gifts,
however benign, will in practice meet a written consent requirement
except, perhaps, in the case of major charitable donations. Nor is it
likely that written comsent will be secured to sales of used household
goods or clothing, A statute that requires written consent, therefore,
will in practice permit one spouse in almost all cases to seek relief
from such transfers of community property. Perhaps in recognition of
this fact, the Wisconsin Proposal imposes a short statute of
limitations.37 This solution is, however, problematical in turn, since
mismanagement by one spouse will rarely be challenged by the other

spouse during an ongoing marriage, In practice remedies that require,

36. 1979 Wisconsin Assembly Bill 1090, § 766.932(1)(Assembly
Substitute Amendment &4).

37. Id.
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rather than permit, relief during marriage are apt to be more illusory
than real,38 |

Statutes that recognize both express and implied consents to
gifts and to sales of household goods and clothing seem best designed
to permit a court to reach a sensible conclusion on the facts in a
given case, Were the law revised, it is doubtful that litigation would
be more frequent than under the overly harsh current rule which invites

evasionary equitable arguments, Ambiguity can always be avoided by

securing the writtenrconsent of the other spouse,

Amendment is also suggested to the Section 5125 provisions on
management and control of a community property business. The policies
that support unilateral decisiommaking in the conduct of daily business
affairs do not extend to a decision to divest the community of ite
ownership interest or of substantially all of its assets. Three states
require the consent of both spouses for the alienation of a business or
of substantially all of its assets, distinguishing these steps from the
normal purchases and sales during the life of the concern that may be

handled unilaterally by the managing spouse.Jl? This joinder

38. See text following note 198 infra. A better solution would
restrict recovery only to the degree necessary to protect
justifiable reliance by the transferee, See notes 207-209 infra

and accompanying text.

39. See La. Civ. Code Ann. art. 2347 (West Supp. 1980)(applies

onlf_to‘ﬁéomﬁgfciéi enterprise and moveables issued or regis-
.tered as provided by law in the names of the spouses Jjointly");
Ney. Rev. Stat. § 123.230(6){1977); Wash. Rev. Code Ann. § 26.16.030

(West Supp. 1980). The degree of restriction placed upon a spouse
who is a sole manager of the business under the Nevada and Washington
statutes is somewhat unclear. Although the statutes authorize
unilateral acquisitions and sales in such cases, they are

restricted to those occurring "in the ordinary course of . . .
business.” The Wisconsin proposal requires written consent of
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requirement seems sound and should be added to Section 5125, restricted
by a statute of limitations that would cut off claims as to bona_fide
purchasers without knowledge of the marriage relationship, much as
currently exists ase to transfers of realty under Section 5127.
Joinder appea;; equally desirable in the converse situation--the
purchase of an interest in realty or in a business that is to be (:)
managed or operated by one or both of the spouses, as suggested by the
statutes of Nevada and Washington.%0 Two policies support a rule of
joint decisiommaking in this connection, First, it is likely that such (:)
acquisitions will entail major financial consequences for the family.
Secondly, joinder is more likely to result in the placing of both
spouses' names on the title, enhancing protec;ion against a later

unilateral transfer of the property to a bona fide purchaser without

both spouses "to any sale, lease, exchange, encumbrance or other
disposition of all or substantially all of the marital
partnership personal property used in the operation of a business
or for an agricultural purpose .. . . . ™ 1979 Wisconsin Assembly
Bill 1090, § 766.61(1)(a) (Assembly Substitute Amendment &)
(emphasis added)., The sale of real property belonging to a
business under the Wisconsin proposal, as under California law,
is controlled by the joinder reguirement that applies to all
community realty. Compare id. at §§ 706.02{1)(f), 766.51(5),
766.61{(2) with Cal. Civ, Code § 5127 (West Supp. 1980).
- =3 ]

Under both the Louisiana statute and the Wisconsin
proposal, partnership interests are exempted from a joinder
requirement. La. Civ. Code Ann. art. 2352 (West Supp. 1980); 1979

e

Wisconsin Assembly Bill 1090, § 766,61(1)(d) (Assembly Substitute
Amendment 4). |

40, Nev, Rev. Stat. § 123.230(4), (6) (1977); Wash. Rev. Code Anm.
o 26.16.030(4), (6) (West Supp. 1980). The Wisconsin proposal
also requires joinder for purchases of marital property real
estate. 1979 Wisconsin Assembly Bill 1090, §§ 706.02, 766.51(5) (:)

(Assembly Substitute Amendment 4) {also providing that "[flor the
purposes of this section, a mobile home used as a family home
constitutes real property.'). Protection of such homes should
be added to Civil Code Section 5127.
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notice of the marital relationship.

A further joinder provision that recognizes the wisdom of

joint decisionmaking in matters of fundamental importance is suggested

by the Wisconsin legislation. The bill provides that "the selection

of a settlement or payment option . . ., upon retirement . . . shall

require the written consent of both spouses."42 A similar rule

should be incorporated into California law.

Finally, some states conclude that sound management is more likely

to occur when both spouses are required to participéte in agreements

to insure, guaranty or indemnify thirfd parties.&3 These states

recognize the special vulnerability of the community if its assets are

placed at risk under a contract in which ultimate liability depends

upon the hehavior of someone other than the spouses themselves. These

protections, too, should be adopted.

41,

42.

43,

An independent remedy that would permit a spouse to have title
corrected to reflect an ownership interest is proposed in the
text accompanying note 194 infra. Should a spouse wish to ratify
an authorized acquisition, yet obtain the protection of having
his or her name included on the title, such relief would be

appropriate.

1979 Wisconsin Assembly Bill 1090, §§ 766.31(3)(a), 766.51(3)
{Assembly Substitute Amendment 4). Consideration should also be
given to a similar requirement as to the designation of beneficiaries

under life insurance policies.

Ariz. Rev. Stat. § 25-214(c)(2) (1956) (transactions of guaranty,

indemnity, or suretyship); N.M. Stat. Ann, § 57-4-10 (1970)
f—————  —————

(contracts of indemnity); 1979 Wisconsin Assembly Bill 1090,
§ 766.51(6) (Assembly Substitute Amendment &) (requiring joinder
for some contracts of guaranty, indemnity or suretyship; marital

property is otherwise not implicated by the agreement).



3. Obligations to Others

Additional code secticns indirectly establish management
standards, TFor example, to the extent that debts are primarily payable
from one source of funds as opposed to another, legislative judgments
about spousal responsibilities can be detected, The following
discussion considers the interspousal implications of orders of
priorities and the questions that arise when a single creditor seeks
satisfaction from the parties' assets, It does not deal with a