#D-320 11/16/79
Memorandum 79-59%
Subject: Study D=320 - Enforcement of Claims and Judgments Against
Public Entities

The Commission approved for distribution for comment a tentative
recommendation relating to enforcement of claims and judgments against
public entities, The comments we received are attached as exhibits to
this memorandum.

4 number of the comments concern technical matters that require
revigsions in the tentative recommendation. Accordingly, we have revised
the tentative recommendation to make the necessary technical correc-
tions, and & revised draft of the recommendation is attached. We recom-
mend that the recommendation be approved for printing in the attached
form. If the Commission determines that any revisions should be made in
the attached recommendation, we will make them before we send the recom—
mendation to the printer,

The following is a discussion of the various comments we received

on the tentative recommendation.

University of California

The tentative recommendation did not deal with the payment of
claims and judgments by the Regents of the University of California. It
appears that the existing provisions do not apply to the University of
California, and the staff indicated that it wanted to check out with the
office of the General Counsel of the University whether the provisions
should apply to the University.

The office of the Genmeral Counsel advises that the existing provi-
sions do not apply to the University and believes that they should not
be made applicable. See Exhibit 1l attached. The staff believes that
this is a sound conclusion. At the same time, we do not want tc make
the provisions that preclude a levy on state property applicable to the
University absent gsome provisions requiring payment by the Unlversity.
Accordingly, we have added a provision to the attached recommendation
that specifically excludes the Regents of the University of California
from the application of the provisions relating to payment of claims,
settlements, and judgments. See Section 965.9 on page 18 of the en—

closed draft.



Department of Transportation

The Department of Transportation approved the tentative recommenda-
tion as proposed. See Exhibit 2 attached. However, the Department of
Finance pointed out that recently enacted legislation makes it no longer
necessary to retain various provisions that exclude the Department of
Transportation from the applicability of wvarious provisions. See Ex-
hibit 9 attached. This is because formerly the Department of Transpor-
tation had continually appropriated funds but now the Department of
Transportation no longer has continually appropriated funds but operates
on an annual legislative appropriation the same as other state agencies.

The staff believes that the point made by the Department of Finance
is sound and that the varicus exclusions can and should be deleted. We

have deleted these exclusions in the revised recommendation attached.

Writ of Mandate to Euforce Payment by State

The Department of Finance is concerned about Section 965.8 on pages
17-18 of the attached draft (Section 965.9 of the tentative recommenda-
tion). The department suggests that the writ of mandate should be used
only to require the Director of Finance to certify whether or not an
appropriation exists. The writ would not be available to review the
director's decision. Hence, the writ would not be avallable to review a
certification that no appropriation exists even though one in fact does
exist. The purpose of this provision is to permit the persons seeking
payment to obtain a court determination whether an appropriation in fact
does exlist for the payment. For example, 1f the Legislature makes an
appropriation for payment of a claim or judgment but the Executive
Branch refuses to pay the claim covered by the appropriation, the claim-
ant sheould be able to compel payment by writ of mandate. In this con-
nection, see the court opinion included in Exhibit 8 attached where the
court construed a statutory provision to require payment and ordered
designated state officials to make payment. The staff has discussed
this with the nonlawyer representative of the Department of Finance who
raised the question and we believe that the department will not oppose
this provision of the proposed legislation. Accordingly, we recommend

no change in the provision.



Refusal of State to Pay Judgment

The existing statutory scheme is that the state can refuse to pay
a judgment and, absent an approprlation by the Legislature, the courts
will not compel payment. The courts will not mandate the Legislature
make an appropriation. The proposed legislation does not disturb the
existing scheme. Several commentators objected to the existing scheme.
Exhibit 8 attached states that the recommendation "is flawed by its
failure to deal with problems arising when the legislative and executive
branches of govermment are reluctant to pay a judgment." The letter
notes that the courts have awarded attorneys' fees in several class
action suits but the attorneys have been unable to collect because the
Legislature has failed to pass a line item appropriation to pay the
fees. The matter is now in 1litigation and turns on a construction of
Code of Civil Procedure Section 1028, which provides that "costs"
awarded against a state agency shall be paid out of its support budget.
The commentator suggests that the right to levy on state property should
be continued for two reasons:

(1) Although the cases state that levy on state property is not
pernitted, the courts may change this rule.

{2) As a matter of policy, levy should be permitted if the state
refuses to pay the judgment.

The staff recommends that no change be made in the recommended legisla-
tion.

Exhibit 13 attached recognizes that the recommendation continues
the existing différeuce regarding the obligation to pay between state
and local agencies. The suggestion made is that the law should be
consistent for both the state and local agencies. Local agencies are
required to pay judgments, but-—as pointed out above--the state is not.
The writer suggests that a statutory scheme be adopted tc apply both to
the state and local public entities that would require the entity to
make an appropriation with the right to execute on public property if
there is a willful failure to make an appropriation. The writer does
not like the existing provisions that apply toc local public entities;
these provisions require appropriations to pay judgments and a writ of
mandate can be used to compel payment. Here again, the staff recommends
no change in the existing provisions. These provisions reflect a choice
made by the Legislature that would, be belleve, not be peossible to
change.
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Installment Payments by Local Public Entities

The proposed legislation retains the substance of the existing
provisions permitting installment payments by local public entities.

Exhibit 11 attached supggests adding an additional sentence to
amended Govermnment Code Section 912,6{(c). We have adopted this supgges-
tion and have added the last sentence to Section 912.6(c) on page 11 of
the revised recommendation.

Exhibit 3 attached suggests that the discretion as to whether
installment payments are to be made should be given to the local public
entity rather than to the court. The proposed law continues the exist-

ing requirement that the court authorize installment payments in hard-

ship cases in order tco protect the judgment creditor from abuse of the
privilege by the local public entity. Leglslation to give the loecal
public entity itself discretion to make installment payments in the case
of tort judgments failed to pass at the 1979 sesslon, and we do not
believe that this suggestion proposes a desirable change even if it had
a chance of legislative approval. Exhibit 5 attached expresses concern

"unrea—

that a court will permit installment payments on the grounds of
sonable hardship" in a case where the liability is insured in whole or
in part or can be passed on to the United States under a grant, con-
tract, or other arrangement. We do not believe that any change should
be made in the statutory provision to deal with these situations, but we
have added the last paragraph to the Comment to Section 970.6 (page 22
of the revised recommendation) to indicate that it would not be approp-

riate to permit installment payments in these situations.

Effect of California Constitution Articles XIIL A and XIII B

Several writers raise the questlion of the effect on payment of a
settled claim or judgment of the limitations on property taxes and
appropriations imposed by recently approved Articles XIII A and XIII B.
See Exhibits 11, 12, and 13.

Article XITI A (Proposition 13) imposes limitations on the levy of
property taxes., The article contains no exception to the limitation for
costs "mandated by the courts." Accordingly, this article provides no
authority to levy additional property taxes to pay approved claims and
judgments. The approved claim or judgment must be paid from the funds
available from property taxzes and other sources. To make the payment,

the local public entity has several cholces: Other expenditures must be
—lpm



reduced, the claim or judgment must be paid in 10 annual installments,
or the voters must approve a bond issue to pay the judgment and pay the
bonds off over a lomnger period,.

Article XIII B, which limits the appropriations that may be made by
a local public entity, does present a problem that the Commission may
wish to address. BSection 9 of the new Article provides in part:

"Appropriations subject to limitation" for each entity of govern—
ment shall not include:

%* * % * * *

(b) Appropriations required for purposes of complying with
mandates of the courts or the federal govermment which, without

discretion, require an expenditure for additional services or which

unavoidably make the providing of existing services more costly.
The commentators suggest that some provision be made by statute concern-
ing the application of this provision to claims, settlements, and judg-
ments. One alternative would, of course, be to provide nothing in the
statute as to the application of this provision of the Constitutionm,
leaving the matter to litigation to determine how the provision applies
to claims, settlements, or judgments.

It might be desirable, however, to give a statutory interpretation
of the provision of the Constitution and thereby attempt to extend it
beyond a judgment resulting from a nondiscretionary act. Section 971 of
the proposed legislation defines "judgment resulting from a nondis-
cretionary act™. The suggestion with the most merit is wmade by the City
of Los Angeles in Exhibit 12 attached:

True, Section 9(b) of Article XIII B exempts "mandates of the

courts” from the definition of "appropriations subject to limi-

tation," but this would not include claims allowed and payable

outside of litigation. If it would be possible to define settle-
ments in lieu of litigation as being treated as a "mandate of the
court” for the purposes of Article XIII B, it would encourage such
settlements, A conscientious public attorney may feel compelled to
avold settlements prior to judgment in order to preserve or enlarge
his client's options in selecting a method of settlement.
It is apparent that the language of the constitutional provision could
have been drawm more broadly to include settlements in lieu of 1itiga-
tion. The question is whether the language can be construed this
broadly. Absent a statutory statement that the language 1s to be given

this broad construction, it is unlikely that a court would so conmstrue
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the language. Also as a policy matter, should all settlements be not
included within this limitation on appropriations? Settlements have
been included in the appropriations made in the past sc¢ they are in-
cluded within the level of appropriations for the base year for the
purposes of the constitutional provision., In the case of a large set-
tlement, the parties can agree to a stipulated judgment so that the
settlement probably will be one "mandated by the courts." The staff
makes no recommendation concerning this matter, but we do believe it is

a matter that merits serious consideration by the Commission.

Matters Not Dealt With in Tentative Recommendation

A number of matters were raised that were not dealt with in the
tentative recommendation. These are discussed below.

Mandamus against public agency to compel the agency to take proper

and timely steps to avoid the loss of any rights of reimbursement or an

indemnity. Exhibit 5 suggests that the claimant be given the right of
mandamus 1in this situation. The self interest of the publié agency
would appear to be sufficient to assure that it will protect 1ts rights;
otherwise, the agency itself will have to pay the judgment. We have
concern about a claimant involving the public agency in litigation as to
whether the agency is protecting its own rights. More important, we do
not believe it should be dealt with in this recommendation.

Claims presentation requirement. Exhibit & urges the repeal of the

requirement that a claim be presented to a publiec entity prior to suit.
Assuming the repeal would be desirable, the Commission and others have
sought in the past to mitigate the harsh claims filing requirement
without success. Legislation to provide somewhat more relief from the
claims filing requirement was enacted in 1979 but vetoed by the Gov-
ernor, This ig a controverslal area and should not be dealt with in
this recommendation.

Joint powers entity. Exhibit 12 points out the difficult problem

a claimant may have collecting from a joint powers entity that relies

solely on restricted federal grant funds. We do not see what type of

legislation could be enacted to provide for payment in this situation.
This is a situation similar to one where the judgment creditor obtains
a judgment against a private party that does not have funds to pay the
judgment. The existing statute does assure payment 1f the funding

source for a joint powers agency is other local public entities.,

b



Allowance of interest on claims. It is suggested in Exhibit 12

that a provision be added to the statute to provide a rule governing
when interest commences to run on an approved claim. It would be
possible to draft such a provision. If the Commission wishes to include
one, the staff suggests something along the lines of the following:

Unless the public entity and the claimant otherwise agree in
writing:

{a) Interest on a claim allowed in full or in part accrues at
the rate provided for judgments until the claim is paid.

(b) Interest on a claim allowed in full commences to accrue 30
days after the claim is allowed.

{(c) Interest on a claim allowed in part commences to accrue 30
days after the claimant accepts In writing the amount allowed in
full settlement of the claim.

Liability of joint tortfeasors. Exhibit 13 points out that the

rule of comparative fault, when applied in connection with the existing
rule that one joint tortfeasor 1s liable for the entire judgment, has
imposed a serious burden on state and local public entities. Reform of

this rule is clearly beyond the scope of this recommendation.

Respectfully submitted,

John H, DeMoully
Executive Secretary
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EXHIBIT 1

Donald L. Reidhaar
GEMERAL COUNSEL
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CHIEF ASSOCIATE
COUNSEL
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Milton H. Gordon
George L. Marchand

ASSOCIATE COUNSEL
Romulus B. Portwood
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ASSISTANT COUNSEL
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Allen B. Wagner
Christine Helwick
James Richard, ]r.

590 University Hall Katl E. Droese, Jr. Kate K. Alderman

2200 Univcrsity Avenue David A, Dorinson * Susan-Amateau

Berkeley, California 94720 Glenn R, Woods Lawrence B. Garcla

(4 15) 642-2822 Johtt F, Lundberg Partrick K. Moore
Gary Morrison Fred Takemiya
James N. Odle

QOctober 5, 1979

Mr. John H. DeMoully

Executive Secretary

California I.aw Revision Commission
Stanford Law School

Stanfard, CA 94305

Re: Recommendation Relating Tc Enforcement
of Claims and Judgments Against Public
Entities :

Dear Mr. DeMoully:

This is in reply to your letter of September 21,
1979 which solicited our suggestions as to the content of an
appropriate provision governing when a judgment against The
Regents of the University of California must be paid.

We appreciate the opportunity to comment on this
aspect of the tentative recommendation.

We believe the recommendation is appropriate in
its present form in not containing any suggested provision
with respect to Jjudgments entered against The Regents.
There is substantial question as to the authority of the
Legislature to determine the obligation of The Regents upon
entry of a judgment against the University or the method or
manner of discharging that obligation. Furthermore, we see
no need for any statutory provision in this regard. The
Regents have never failed to pay a judgment and the
determination with respect to the fund sources to be
utilized should remain a matter completely within the
discretion of The Regents.



“ Mr., John H. DeMoully

October 5, 1979
Page 2

In 1963, in its proposal to the Legislature, the
Commission confirmed that the statutes with respect to
claims, actions and judgments against public entities and
public employees were not applicable to the University of
California. [{See Gov. Code sec. 905.6 and sec. 943.)
Although Chapter 1 of Division 3.6 of Part 5 of Title 1 of
- the Government Code {sections 965-965.4) was not made
expressly inapplicable to The Regents, there is no question
as to the inapplicability of these sections to the
University. Not only do sections 905.6 and 943 compel this
conclusion, but also the State BRoard of Control exercises
authority only for agencies within the executive department.
This, coupled with the long standing administrative practice
~ of the Governor pursuant to Government Code section 965.4 of
‘not including in his report to the Legislature judgments
against The Regents, indicates that these provisions were
not intended to, and do not, apply to The Regents.

. Accordingly, I doc not believe that any good
purpose would be served by proposing any statutory provision
regarding Jjudgments against The Regents.

' " As a general comment, the recommendation appears
to us to be carefully and approprlately drafted.

Slncerely,

M//w

Donald L. Reidhaar

R
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STATE OF CALIFORNIA—BUSINESS AND TRANSPORTATION AGEMCY . EDMUND G, BROWHN JR., Governor

DEPARTMENT OF TRANSPORTATION

LEGAL DIVISION
1120 N STREET, SACRAMENTO $5814 EXHIBIT 2
P.0. BOX 1458, SACRAMENTO 95807

(916) 445-3328

October 9, 1979

Mr, John H, DeMoully

Executlve Secretary

California Law Revision Commission
Stanford Law School

Stanford, CA GU4305

Dear Mr, DeMcully:

In re: Tentative Recommendation Relating to Enforcement of
Claims and Judgments Agalnst Publlic Entitles

Thank you for the opportunlty to review and comment on the
above entitled California Law Revision Commission recommendation,

The recommended legislation does not appear to have any adverse
impact upon the operations of the Department of Transportation
and we accordingly have no obJection to the proposal. 1In fact,
the clarificatlon which will result should serve a necessary
purpose in terms of enforcing claims and Judgments agalnst
public entitles,

Very truly yours,

e——

RDON 8, BACA
Attorney
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MaRTIN J. BURKE
ROYAL M. SORENSEN
DWIGHT A. NEWELL
JAMES T- BRACSHAW, JR.
MARK C. ALLEN, JR.
RICHARD R. TERZIAN
MARTIM L. BURKE
caRL K. BEWTON

J. ROBERT FLANDRICK
DENNIS P. BURKE
LELANMD C. DOLLEY
COLIN LENNARD

R. MICHAEL WILKINSON
BRIAM J. SEERY
THOMAS ), FEELEY
NEIL f. YEAGER

BERIAN A. PIERIK
WILLIAM PAUL KANNOW
BEATRICE JQY BRAUMN
BARRY D. WILLIAMS
MARC LINDSEY WEBER

EXHIBIT 3

Law OFFICES

BUrRKE, WiLLiaMs & SORENSEN
SUITE 3300
UNITED CALIFORNIA BANK BUILDING
707 WILSHIRE BCULEVARD
LOS ANGELES, CALIFORNIA 90017

October 10, 1979

California Law Revision Commission
Stanford Law. School
Stanford, California 94305

Re: Tentative Recommendation relating to
Enforcement of Claims and Judgment
Against Public Entities

Dear Chairperson Williams and
Members of the Commission:

Study D-320

TELEPHONE
(213) 485-0101

HARRY C. WILLIAMS
{Isiz-1267)

GECORGE W, WAKEFIELD
©F COUNSEL

I am in receipt of a Tentative Recommendation dated

September 17, 19792 relating to Enforcement of Claims and
Judgments against Public Entities.

and submit the following comments:

l.

I have reviewed that report

I agree that it is desirable to expressly provide

that execution is not available as a means of enforcing judgments

against public entities.

It would be difficult to estimate how

much needless expense public agencies have been put to in order
to quash writs of execution levied on their payroll account or
other public property;

2,

I have no objection to a provision that calls for

equal annual installment payments instead of equal annual
principal payments, however, I see no true merit in either

provision.

It would appear to me

authority for either such type of payment;

3.

I strongly disagree
to leave discretion as to whether
be made or whether matters are to

preferable to provide statutory

with the Commission's electicn
installment payments are to
be paid in full to the court

who has before it only two parties; one whom it has already
decided is entitled to some money, and the other does not want

to pay it, except by installments.

A much more important

consideration is the total budgetary picture interrelated with
as many other judgments as may exist and police salaries and
pension benefits and the myriad of other obligations that public

agencies face.

Probably, in all cases, but certainly in every

case where the governing body is elected directly by the people,




California Law Revision Commission
October 10, 1979
Page -Two-

it is inappropriate to delegate to the judiciary the determina-
tion of any more than what must be paid. Once the judiciary
has decided that, I strongly urge that the local governing body
- be permitted to determine how the judgment should be paid
within the statutory scope.

Very truly yours,
MARK C. ALLEN, JR.
MCA/emc
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EXHIBRIT 4
STATE OF CALIFORMIA—-RESOURCES AGENCY . EDMUND G. BROWHN JR., Governor
DEPARTMENT OF FORESTRY
1416 NINTH STREET — Room 1512

SACRAMENTO, CALIFORNIA 95814
(916) 445-9378

October 11, 1979

California Law Rewvision Commissioh
Stanford Law Schocl
Stanford CA 94305

Commissioners:

Tentative recommendation relating to enforcement of
claims and judgments against public entities dated
September 17, 19279 has been reviewed by this Department.
We find no objections to the proposal as it affects the
Department of Forestry, a state agency, or as it affects
city, county or fire districts with whom we contract.

Yours truly,

DAVID E. PESONEN
Director

sC
attachment

CONSERYATION 15 WISE USE — KEEP CALIFORNIA GREEN AND GOLDEMN




Memorandum 79-59 : Study D-320
EXHIBIT 5

SCHWARTZ & DREIFUS

ATTORNEYS AT LAW TEL: 213] ®37-5311
E& PO WILSHIRE BOULEVARD

LOS ANGELES, CALIFORMIA ¢0036 CABLE AODRESS: SCHWARD

ARNOLD M. SCHWARTZ
JORDAN A. DREIFLUS

October 13, 1979

California Law Revision Commiséion
Stanford Law School
Stanford, California 94305

Re: Recommendation Relating To Enforcement Of
Claims and Judgments Against Public
Entities, September 17, 1979, D-320

Gentlemen:

"I call your attention to the fact that your recom-
mendation appears not to take into account the effect of two
very significant outside sources of funds to pay claims and
judgments.

In many instances, tort liability is insured, in
whole or in part.

Also, with respect to contract liability, there has
been a great increase in financial participation by means of
grants, subsidies or other means, direct or indirect, by
federal agencies in activities of local and state governments.
You will find that it has suddenly become true that no
substantial contracts are undertaken without such participa-
tion by the federal government. Thus, a federal agency will
be a source of reimbursement and/or indemnity in whole or in
part, of any claim or judgment arising out of such a contract
liability. The larger the contract, the more likely substan-
tial federal participation. In fact, the obligations in
which federal participation would be unlikely or unimportant
would be small contracts and small projects which would be
very unlikely to generate any claim or judgment of such size
as to be a "hardship".

Under the provisions in your recommendation, proposed
Government Code §970.6, for example, is it an "unreasonable
hardship" if a liability is insured in whole or in part, or
in whole or in part can be passed on to the United States
under a grant, contract, or other arrangement?

If the parties have contracted with a local or state
agency on the assumption of availability of federal financ-
ing, not only to pay an agreed obligation but also to pay



California Law Rewvision Commission
Page Two
October 13, 1979

contingent additional liabilities, does the proposed
statute give the government entity and the United States
an unintended benefit by permitting them to delay payment
in installments?

What if by some act of "malpractice" on the part of
the local or state agency there is a violation of a
requirement of cooperation with, or authorization or
prior approval of, the United States in order to cbtain
reimbursement or indemnification for some liability? (Cf.
Iouisiana Department of Highways vs. United States, Ct. Cl.
July 18, 1979, Fed.2d ) Should the right to
mandamus against the agency include power to compel the
local or state agency to take proper and timely steps to
avoid the loss of any rights of reimbursement/indemnity?

JAD: Imt



Memorandum 79-59 EXHIBIT 6 .Study D-320
LAW OFFICES OF

LEGAL AID FOUNDATION OF LONG BEACH

LONG BEACH OFFICE
4790 E. PACIFIC COAST HIGHWAY » LONG BEACH, CALIFORNIA 90804 o 434-7421

October 15, 1979

California Law Revision Commission
Stanford Law School
Stanford, California 94305

Re: Tentative recommendation relating to
enforcement of claims and judgments
against public entities.

Dear Members of the Commission:

. Thank you for the opportunity to comment on your
tentative recommendation relating to enforcement of claims
and judgments against public entities.

The problems you discuss and address in the tenta-
tive recommendation are ones that attorneys in this office,
representating poor people, encounter from time to time.
Your efforts to simplify and clarify the law in this area
.are both welcome and helpful.’

However, I would like to suggest that you address the
problem of the requirement of a claim against a government
entity prior to suit. The claim requirement unnecessarily
shortens applicable statutes of limitations without filling
any real government function. To the extent a separate claim
is required, it should be permissible to file such a claim
within the entire period of the otherwise applicable statute
-of limitation. The claim requirement, as it now stands,
provides a trap for the unwary. All too frequently, that
burden falls upon poor people, although they are not its
exclusive victims. I hope that in preparing your final re-
commendation concerning claims against the government that
you can address this problem as well as the others to which
you have already spocken. :



California Law Revision Commission
October 15, 1979
Page 2

These opinions are mine personally, and do not
necessarily reflect the views of the Legal Aid Foundation

of Long Beach.
Very truly yoj;éi;//%%

MarV1n E. Krakow
Director of Litigation

MEX:dk .
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EXHIBIT 7
DEPARTMENT OF THE MARSHAL

MUNICIPAL COURT OF CALIFORNIA
County of San Diego
MICHAEL SGOBBA, MARSHAL

October 15, 1979

California Law Revision Commission
Stanford Law School
Stanford, CA. 94305

Gentlemen:

We have reviewed the tentative recommendations relating to:

The Probate Homestead Dated 09-14-79

2. Enforcement of Claims and Judgements
Against Public Entities Dated 09-17-7%

3. Agreements for Entry of Paternity and
Support Judgements Dated 09-17-79

4. Enforcement of Obligations after Death Dated 10-02-79

Study D-320

The proposals appear to be appropriate reforms in their respective

areas and we have no comment on them other than to indicate our

approval.

~8AN DIEGO DISTRICT
’ P. 0, Box 81108
120 W. Broadway
Ban Dlego, Ca. 92138
238.2711

Yours truly,

MICHAEL SGOBBA, Marshal

R.A. Aighiizy Lieutenant

CHULA VISTA DISTRICT EL CAJON DISTRICT | ESCONDIDO DISTﬁICT

430 Davidson Street 110 E. Lexington 600 E. Valley Parkway
Chula Vista, Ca. 92010 E1 Cajon, Ca. 92020 Escondido, Ca, 92026
5765-4781 570-44648 T41-4411

© VISTA DISTRICT

325 8. Melirose
Vista, Ca. 92083
758-4561
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EXHIBIT 8

WESTERN CENTER ON LAW AND POVERTY, INC,

3535 WEST 6th STREET
LOS ANGELES, CALIFORNIA 90020
TELEPHOME (213} 487-2211

i‘}'}ﬂ{,ﬁ,ﬁ‘;ﬁﬂm October 22 r 197¢% o PHILIP H. i;;E;;‘,?,rE;SON

PATRICIA M. TENOSO
ROBERT T. OLMOS
SENTOR COUNSEL

California Law Revision Commission
Stanford Law School
Stanford, California 04305

Re: Tentative Recommendation Relating to Enforcement of
Claims and Judgments Against Public Entities

Dear Commissioners:

As attorneys frequently involved in litigation against
California state agencies, we are concerned with certain aspects
of the above-entitled recommendation. Although the recommendation
is well intended and carefully drafted, it is flawed by its
failure to deal with problems arising when the legislative and
" executive branches of government are reluctant to pay a judgment.
In fact, it actually makes it more difficult for a judgment creditor
to collect on a judgment against a state agency by prohibiting
execution on publicly-owned property.

The problem we raise is not hypothetical. In two cases, the

Western Center was awarded attorneys' fees [Serrano v. Priest,
20 Cal, 34 25 (1977); Kopcso v. Riles, L.A. Super. Ct. No.
CA 000 384], but has not ccllected because the Legislature has

- failed to pass a line item appropriation to pay the fees and the
defendant agencies have refused to pay out of existing administra-
tive expense appropriations. Attorneys representing the plain-
tiff in Mandel v. Hodges, 54 Cal. App. 3d 596 (1956) also have
been unable to collect the fees awarded in that case.

The right to collect the fees awarded in these cases is
presently being litigated. In the Mandel case, the Alameda
County Superior Court has ordered the defendant state agency to
pay the fees previously awarded to plaintiffs' counsel, out of
the agency's operating expenses and eguipment budget. Mandel v.
Myers, No. 427 816 (a copy of which is attached), appeal pending
in First District Court of Appeal. &mong the issues raised in
Mandel and the Western Center cases are whether a court may order
fees to be paid pursuant to Code of Civil Procedure Sectiocn 1028,
which provides that costs awarded against a state agency shall be
paid out of its support budget; whether the constitutional prohi-
bition of payment of money from the Treasury without an appro-
priation prevents payment of fees from an agency's operating

. expenses and equipment budget; whether the legislative and
executive branches may constitutionally resist complying with a

LEGISLATIVE INFORMATION CENTER: Peter Schilla, Director
1900 K. Street, Suite 200 - Sacramento, CA 95814 - (916) 442-0753

G- 80




California Law Revision Commission
October 22, 1979
Page 2

judgment arising from the State Constitution; and whether a
judgment c¢reditor may execute against state-owned property.

While the tentative recommendation would have only a minor
- effect on all but the last question, it would prohibit execution
on all public property on the rationales that this is consistent
with case law, execution is not an effective method of enforcing
a judgment, and judgment creditors have alternative remedies.
None ©f these rationales supports such a prohibition.

- First, although early appellate opinions do prohibit execution
on state property, those opinions were not based on any statute.
As the comment to proposed Government Code Section 965.6 acknowl-

edges, the only present statutory ban on execution relates to

- tort judgments. ‘Tentative Recommendation at 16. And, as also
pointed out in the recommendation, execution on the property of
. .a.state agency was allowed in Maurice L. Bein, Inc. v. Housing

. Authority, 157 Cal. App. 2d 670 {1958). We are arguing in _
court that the early case law prohibition of execution on state
property was based on notions of common law sovereign immunity
no longer applicable. See Muskopf v. Corning Hospital District,
55 Cal. 2d 211 (1961), eliminating common law sovereign immunity
against tort claims. Thus, it is far from clear that execution
on state property is already outlawed.

Second, while it may well be cumbersome to execute on state

" property, doing so is preferable to not collecting on a judgment

at all. Depending on the ocutcome of the appeal in Mandel,
execution may be the only method for collecting against the state
which the courts recognize. It regquires neither an order for

the Legislature to do something nor an appropriation. As such,
~with all its faults, it may turn out to be the most feasible way
to reconcile the interests of judgment creditors and the judiciary
in seeing valid judgments enforced with the reluctance of state

- legislators and executive officials to comply with judgments with
which they do not agree. As such, it should not be prchibited
unless there is an adequate alternative collection mechanism.

Very truly yours,

\i T N Deenay

n E. McDermott, Executive Director

Mt ) At

Richard A. Rothschild, Staff Attorney

VJEM—RAR/jacj
Enclosure




hle]

10
11
12
13
14

16
17
18

12

21
2
23
24
25
26

RICHARD M. KAPLAN, ESQ : ENDORSED
155 Montgomery Strecet, Suite 1600 FILED ,
San PPrancisco, CA 94104

EPIRATIM MARGOLIN, ESOQ. JAN 101979 :
445 Sutter Street : i
San Francisco, CA 94108 RENE C. DAVIDSON, County Cler

: : Harry Carsch, Depuly - .

ATTORNEYS FOR PLAINTIFF
EXHIBIT B

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE CITY AND COUNTY OF ALAMEDA

SHELLEY MANDEL, o } . i

Plaintiff, _
) NO. 427 B16

vs. : ' .
) AMENDED CRDER

BEVERLEF MYERS, Director, Department of

Health Secrvices of the State of California; }GRANTING MOT Iny
DEPARTMENT OF HEALTI SERVICES OF THE STATE TO TREAT
OF CALIFORNIA; CALIFORNIA STATE PERSONNIL .
BOARD and NITA ASHCRAFT, IRENE TOVAR, ROBIERT ) ATTORNEYS' FEEj
M. WALD, FRANK M. WOODS and WILLIAM R. - .
CIANELLI, not individually, but as the members ) AS COURI COSLH
of the said BOARD; KENNETH CORY, Controller AND DIRECTING
of the State of California; EDMUND G. BROWH, JR., } PAYMANT OF
Governor of the State of California; STATE or a
CALIFORNIA, ) JUDGMERT
Delfendants. ' } t

This matter having come on for hearing on November 17, 1978, i

Department 22 of this Court, Honorable Robert L. Bostick, Judge.

Presiding, Plaintiff appcaring by RICHARD M. KAPLAN and Defendants

appearing by EVELLE J. YOUNGER, Attorney Gencral through EDWARD

-

P. LILL, Deputy Attorncy General, and the court having considerd tl

-35=
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papers on filc in support of; and opposed to, the salid motion,
and the matter having been argued and submitted for decision, and
good cause appearing, now thercfore,

IT IS ORDERED, ADJUDGED AND DECREED as follows:

1. That the award of attorncys' fees to RICHARD M. KAPLAN
and EPHRAIM MARGOLIN of $25,000.00 in the Judgment of April 6,
1973, in this cause, shall be, and it herebf is, decemed to be
costs within the méaning of Code of Civil Procedﬁre Section 1028;
and,

2. Defendants BEVERLEE MYERS, Director of the Department of
Healph Services, and DEPARTMENT OF HEALTH SERVICES OI' THE STATE
or CALI?ORNIA, and KERNETH J. CORY, State Controller, and STATE
OF CALIFORMIA, are ordered to pay to RICHARd M. KAPLAN and
EPHRAIM MARGDLIN the said éum of $25,000.00, plus intefest from
April 6, 19f3, from the funds of the Department of llealth Services
pursuant tb Item 244(b) of the 1978-79 Budget of thc State of
California.

IT IS FURTHER ORDERED that this Cburt shall retain juriédiction
over this cause for all purposes, incluaing enforcement of this
order.

Original order done in Open court Deccmber 6, 1978, and
presented for signature and signed January 8, 1979, and amended

order signed January Z C), 1979, nunc pro tunc as ol December 6,

1978.
ROBCRT L. BOSTICK

Judge of the Superior Court
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Approved as to form:

George Duckmejian
Attorney General

John J. Klee, JTr.
Deputy Attorncy General
Edward P. Hill

‘Deputy Attorney General

By
Bdward P. Hill
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Memorandum 79-59 Study D-320

EXHIBIT 9

' STATE OF CALIFORNIA : EDMUND G. BROWN JR., Governor

'DEPARTMENT OF FINANCE

SACRAMENTO

November 1, 1979

Honorable Alister McAlister _
Member of the Assembly - i
State Capitol, Room 3112

'COMMENTS ON CALIFORNIA LAW REVISION COMMISSION'S RECOMMENDATIONS

This letter is in response to your invitation to comment on the California Law
Revision Commission's "Tentative Recommendations Relating to Enforcement of
Claims and Judgments Against Public Entities.” I understand that it is your
intention to-use these recommendations to propose changes to the existing laws
relating to the payment of claims. i

The proposed code revisions dealing with claims against the State appear, for
the most part, to be technical clarifications of the code rather than
substantive changes in law. However, we suggest that two of the proposed cede
changes be further clarified: those sections dealing with the availability of

* funds to pay claims arising from the activities of the Department of
Transportation, and the proposed Section 965.9 dealing with the application of
writs of mandate to the Director of Finance.

Language pertaining to the availability of funds to pay claims aris1ng from
the activities of the Department of Transportation should specifiy, as a
condition for payment, that a sufficient appropriation for the purposes of the
payment exists rather than simply that the Budget includes a sufficient amount
budgeted for the payment. While the difference between the terms budget and
appropriation may seem minor, the difféerences are often significant. The
Legislature now appropriates funds for the support of the Department of
Transportation, including amounts for the payment of claims. The
determination as to whether funds are available to pay particular claims
involves a review of whether the Legislature appropriated money for that
purpose. The language as proposed could be construed as requiring payment
from any appropriation regardless of the purpose or limitations on the use of

that appropriation.

The addition of Section 965.9 to the Government Code, as proposed, would
appear to require the Director of Finance to certify the availability of funds
wvhen, in the Director's judgment, funds were not available for that purpose.
It would appear that the function of a writ of mandate would more
apppropriately be to compel performance when no performance was forthcom1ng.
Such performance under a writ of mandate should require a certification that
sufficient appropriation exists or does not exist for the payment of a
particular ciaim. The language of this proposed section should, therefore, be
changed to specify that a writ of mandate is an appropriate remedy to compe]
“the Director of Finance to certify that a sufficient appropriation either
exists or does not exist as determined by the Director of Finance.




We did not feel it appropriate to comment on those proposals relating to local
public entities. If you have not already done so, we would suggest ghat the
Tort Law Section of the Department of Justice be given an opportunity to
review this material, Thank you for allowing us to comment.

Please contact Charles C. Harper at 445-5332 if we may be of further
assistance.

Yharfocn s

MARY AMN GRAVES
Director of Finance



Memorandum 79-59 Study D-320
EXHIBIT 10 '

THoMAs G, BAGGOT
ATTORNEY AT LAW
23717 HAWTHORNE BOULEVAARD, SUITE 205
TORRANCE, CALIFORNIA 20505
TELEPHONE 373-9387

November 7, 1979

Mr. John H. DeMoully

Executive Secretary

California lLaw Revision Commission
Stanford Law School

Stanford, Ca 94305

Re: Tentative Recommendation: Enforcement of
Claims and Judgments Against Public Entities

Dear Mr. DeMoully:

As you know, I am the chairman of the State Bar Committee
Condemnation. I recently received a copy of the above
recommendation of the Law Revision Committee. I note

that comments on this recommendation should be sent to

the Commission not later than November 10, 19792. The first
meeting of our committee is set for November 17. The
Committee can study this recommendation and submit comments,
if you wish. This would be done by a subcommittee appointed
at our November 17th meeting which would repcort to the full
committee at our January 12th meeting., Shortly thereafter,
we could have our comments to you. Please advise if you
wish us to proceed with this matter or, because of the timing,

wish us not to proceed with the matter.

Very truly yours,

THOMAS G. BAGGOT

TGB:1lc




Memorandum 79-59 EXHIBIT 11 Study D-320
PUBLIC LAW SECTION

THE STATE BAR OF CALIFORNIA

PAUL F, DAUER, Chair
SACRAMENTO

ROBERT L. HARRIS, Vice-Chair
SAN FRANCISCO

ANGELE KHACHADOUR, Secretary-Treasurer
SAN FRANCISCO

STAFF
MARY VAIL, Staff Counsel
BONNIE VAIL, Section Adminisirgtor

555 FRANKLIN STREET

EXECUTIVE COMMITTEE

ROBERT M. ARAN, BEVERLY HILLS
MARY LOUISE C. BERRY, ALHAMBRA
JAMES P. BOTZ, SANTA ROSA

JOHN B, CLAUSEN, MARTINEZ

PAUL F, DAUER, SACRAMENTO

DAVID [, ERWIN, PALM DESERT

JAMES F. GREENE, LOS ANGELES

DEBRA A, GREENFIELD, 8AN DIEGQ
THOMAS MICHAEL GRIFFIN, SACRAMENTO
ROBERT L. HARRIS, SAN ERANCISCO
ANGELE KHACHADOUR, SAN FRANCISCO
NEIL H. O'DONNELL, SAN FRANCISCO
ROBERT L. SILLS, LOS ANGELES

ALLEN E. 5FRAGUE, FREMONT
SAN FRANCISCO 94102 :
TELEPHONE 561-8220
AREA CODE 415 November 9, 1979

To: Law Revision Commission

Re: Enforcement of Claims & Judgments Against Public Entities

The provision for prepayment of a judgment contained in
redrafted Government Code §970.6(b) should be added to Government
Code §912.6(c). 7 ,

The above sections should be further amended or other appro-
priate provision made to exempt any settled claim or judgment
payment from the limitations of California Constitution Article
XIIT A &:'B.

Yours very truly,
=2

7 S~
Johh’ﬁf Clausen

Chairman, Legislative Committee
‘Public Law Secticn

JBC:bc

cc: Paul Dauer, Chairman
Public Law Section
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OFFICE OF

CITY ATTORNEY

CITY HALL EAST
LOS ANGELES. CALIFCRNIA 90012

BURT PINES
CITY ATTORNEY

November 9, 1979

California Law Revision Commission
Stanford Law Schocol
Stanford, California 94305

Gentlemen:

You have asked for any comments we may have on your
Tentative Recommendation relating to Enforcement of Claims and
Judgments Against Public Entities. We submit the following:

1. The definition of "local public agency" in Sec. 970
does not appear to us to be clearly applicable to a joint powers
entity. Nor does the procedure set forth appear to take care of the
.situation in which the joint powers entity has no source of revenue
of its own. It is one thing to obtain a judgement against or have a
claim allowed by the Los Angeles Memorial Coliseum Commission (which
has revenues of its own) and another where Greater Los Angeles
Community Action Agency (GLACAA) is involved. The latter, which
operated solely on restricted Federal grant funds, is now out of
existence, has several wage judgments against it, and its only
assets belong to the Federal government. Although some of the
unexpended money remains in bank accounts in the name of the Los
Angeles Treasurer who, because of State law, was the GLACAA Treasurer,
it is still Federal money. ‘

If your Commission could develop procedures for the
described situation, I believe it would be a more comprehensive
treatment.

2. Existing law contemplates that there be installment
payments primarily from an annual extra property tax levy. Your
proposed revisions to Sec. 971(b) appear to continue, at least in
part, some of this scheme. It seems to me that Article XIII A of
the Constitution effectively blocks this as to ad valorem taxes and
may put serious obstacles to the use of other ("special”) taxes




California Law Revision Commission
Page 2

and Revisions should be made which recognize that the use of
property taxes is effectively blocked by the Constitution, and that
the availability of other taxes may be gquestionable.

3. Article XIII B is now with us, imposing limits on
appropriations. True, Sec. 9(b) of Article XIII B exempts "mandates
of the courts" from the definition of "appropriations subject to
limitation,” but this would not include claims allowed and payable
outside of litigation. If it would be possible to define settlements
in lieu of ligigation as being treated as a "mandate of the court"
for purposes of Article XIII B, it would encourage such settlements.

A conscientious public attorney may feel compelled to avoid settlements
prior to judgment in order to preserve or enlarge his client's options
- in selecting a method of settlement.

4. In providing for allowance of claims we have noticed that
- there is no express provision for the commencement of interest. If

- there were an express provision, recognizing that public agencies are
not in the position of writing checks or issuing warrants on short
notice, I believe certain controversies will be avoided.

5. If the various "Comments" accompanying your tentative
draft were revised to show express consideration of the problems of
. Articles XIII A and XIII B, the adopted and published law would no
doubt be of greater wvalue, in clarifying its scope. These two new laws
have many unfathomed effects on local government and it would be
useful, in order to avoid piecemeal solutions through litigation, to
have a legislative solution expressly tailored for the purpose.

Very truly yours,

BURT PINES, City {ttorxi‘ey

o QIS

JAMES A, DOHERTY
sistant City Attorqe

!

JAD: ac
485~5457
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EXHIBIT 13
WiLsoN. MorToN. Assar & MoELLigorT oo
. CHARLES M. X
e JAMES L. COPELAND ATTORNEYS AND COUNSELLORS AT LAW S o,
JAMES T. KORTON MAYER A. DANIEL IRK B ACON
PHILIP . ASEAF 830 NORTH SAN MATEO GRIVE R O b
PEGGY L. MCELLIGOTT .
THOMAS B. ADAMS P. O. BOX 152 maua::::,z\:u.soﬂ
SHERROD 5. DAVIS JOAN E. BRVOODY . SAN MATED, CALIFORNIA B4401 RIDE & W
LAWRENCE €. JENSEN JAMES WM. PARMELEE K ERIDE. WIL D VAAIEELD & WALLACE
GERALD A LASTER ROBERT K, BOOTH, JR. [418] Ba2-3823 Ki . il
WILSON, JONES, MORTOM Kk LYNCH
1a81-18F7
November 9, 1979 NEWPORT BEACH OFFICE

SUITE 1630

B80 NEWFORT CENTER DRIVE

HEWFORT BEACH. CA 22680
{714} 7391801

California L.aw Revision Commission
Stanford Law School
Stanford, CaA 94305

Shbject: Tentative Recommendation Relating to Enforcement of
Claims and Judgments Against Public Entities

Dear Commissioners:

This firm has been engaged in the practice of municipal law for
approximately 90 vears; and in addition, members of the firm have
served variously as general counsel for cities and special districts.
The firm also engages in a persconal injury and eminent domain prac-
tice on behalf of both agencies and private citizens. As such, we
have extensive experience with the subject matter of this tentative
recommendation, and wish to offer the following comments.

First of all, we heartily endorse the consolidation of the various
claims, settlements and judgment payment provision into one conven-
ient location. The proposed legislation appears to do this.

Secondly, we also heartily endorse the elimination of prowvisions for
execution against some public property under some circumstances. We
agree with you that the remedy is used, if at all, solely for pur-
poses of vindictiveness and harrassment, and has little practical
effect. Moreover, the potential harm to the public's business, prop-
erty, and possible resulting poor publicity, all support the elimina-
tion of this remedy.

Third, we alsc support the clarification of the installment payment
provision for level payments throughout the ten-year period. I'm

sure that was the original legislative intent, but clarification would
be useful. ‘

While we recognize that your recommendation continues the existing
difference regarding the obligation to pay between the state and local
agencies, primarily relating to court enforceability of the judgment,
we wish to urge that either the state be subject to the same enforce-
ability provisions as local agencies, or vige versa. As we read the
proposal, state officials can only be mandated to pay judgment claims
or settlements where sufficient funds have been appropriated for that
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purpose by the Legislature. On the otherhand, the provisions re-
lating to local agencies seem to allow the writ of mandate to com-—
pel payment, whether or not an appropriation has been made. We do
not think it is fair to protect the State Legislature if it, for
even improper reasons, fails, neglects or refuses toc make an appro-
priation to pay any particular claim, settlement or judgment, while
exposing local agencies to the contempt and other powers of the
court available with respect to claims, settlements and judgments
against them. A most unfortunate situation could arise, for example,
where mandate is brought against appointed local officials, such as
city managers or finance officers, who find themselves unable to
comply because of lack of appropriation or failure of the governing
board to authorize an appropriate transfer of previously budgeted
funds. We believe that the legislative bodies of local agencies
and the State should be treated identically. Either courts should
have the power to mandate that appropriations be made in the next

~ budget year, or a similar remedy for all elected legislators, or
they should not.

Earlier this year, this office had the unpleasant experience wherein
one of our private clients recovered a substantial eminent domain
judgment against the United States government, which exceeded the
amount deposited in court by a significant amount. The U.S. Congress
did not appropriate any funds to pay this judgment for a period in
excess of two years, with resulting grave hardship for our client.
{Under federal eminent domain, the abandonment remedy such as is
contained in C.C.,P. 1268.,020 does not exist.) Perhaps the Commission
should consider allowing execution and/or mandate, where the Legis-
lature has willfully failed to make an appropriation to pay a claim,
settlement or judgment. As an alternative, at least the liability

of local elected and appointed officials for contempt and other pow-
- ers under writ of mandate should be at least equal to those proposed
for the State, under those circumstances. The legislation should
alsoc provide, if it is permissible to do so, a mandatory duty upon
the State or the agency to make such an appropriation. Perhaps the
judgment creditor would be entitled to additional damages, including
consequential damages and attorney's fees, for failure to so make.

With the adecption of Proposition 4 by the electorate this week, your
recommendation perhaps should at least discuss the effects of the
enactment of Article XIIIB upon this proposal. Maybe no additional
legislation would be necessary, but it would appear that in the case
of local agencies particularly, and the severe restrictions upon

their ability to raise revenues, that compliance with a large judg-
ment, even payvable in installments, may be difficult unless the same
is removed from the coverage of Article XITIB. We have not researched
this point in depth, but merely suggest that it be given considera-
tion. An initial analysis might support the conclusion that

Section 9(b) of Article XIIIB is broad enough to cover claims, settle-
ments and judgments. The Legislature may also have the power to
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redefine the terms, such as "appropriations subject to limitation",
as not including claims, settlements and judgments,

While it is probably bevond the scope of the present recommenda-
tion, we continue to believe that there are serious legal problems,
as well as a basically unfair burden on state and local governmental
entities, from the existing law that one joint tortfeasor is re-
sponsible for the entire judgment, irrespective of the degree of
‘fault, While an argument can be made that perhaps the injured
parties should not be the one to suffer; nevertheless, we believe
it is an unfair burden to place upon the general tax payer to pay
for tortious conduct of third parties, merely when fortuitously
they have been able to include a public agency as one of the tort-
feasors, frequently through passive conduct, or condition of public
facilities, rather than active negligence. Current figures show
an alarming increase in the number and dcllar amount of judgments
and settlements arising ocut of this rule, when coupled with the
comparative fault doctrine which is now the law in this state.

We hope the foregoing comments will be useful to you. We would be
pleased to provide additional information or discuss any of these
cocmments at your request.

Very truly yours,

WILSON, MORTON, ASSAF & McELLIGOTT

Robert XK. Booth, Jr.

RKBjr/sms
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D-320
RECOMMENDATION

relating to
ENFORCEMENT OF CLAIMS AND JUDGMENTS AGAINST PUBLIC ENTITIES

INTRODUCTION

Division 3.6 {commencing with Section 810) of Title 1 of the Gov-
ernment Code governs the presentation and payment of claims for money or
damages against the state1 and local public entities,2 the payment of
money judgments against the state,3 and the payment of judgments against
local public entities founded on tort or inverse condemnation liabil-
1ty.4 Other statutory provisions require cities and cmmties,5 school
districts,6 community college districts,? and county water districts8 to
pay all judgments, but there is no general requirement that other local

public entities pay all judgments.9 The duty of a public entity to pay

1. See generally Gov't Code §§ 900-930.5, 935.6-944, 945.4-948, 950-
950.6, 965-965.4,

2. See generally Gov't Code §§ 900-915.4, 930.2-935.4, 940-940.4, 942,
945.4-947, 950-950.8. See also Gov't Code §§ 989.2-991.2 (insur—
ance by local public entity against liability).

3. See, e.g., Gov't Code §§ 912.8, 920-920.8, 925-926.8, 935.6, 955.5,
965-965.4., See also Gov't Code § 11007.4 (insurance by state

agency against liability).

4, Gov't Code §§ 970-971.2. See also Gov't Code §§ 975-978.8 (funding
Judgments with bonds).

5. Gov't Code §§ 50170-50175.

6. Educ. Code § 35201.

7. Educ. Code § 72501,

8. Water Code §§ 31091-31096,

9. PBut see Water Code Section 74505 which requires a water conserva-
tion district to "provide for the payment, from the proper fund, of
all the debts and just claims against the district." See also Code

Civ. Proc, § 1268.020 (eminent domain judgment enforceable by
"execution as in a civil case™).



an allowed claim or a judgment as required by the applicable statutory
provision is enforced by writ of mandate.10

The ordinary remedies of a judgment creditor under the Code of
Civil Procedure are seldom resorted to and are not an effective means to
collect a judgment against a public entity. Property of the state is
exempt from executionl1 except in those rare instances where a statute
expressly provides otherwise.12 Whether property of a local public
entity is subject to execution depends on the purpose for which the
property is held: Property held or used for a public use is exempt from
execution, but property not held or used for a public use is subject to

execution.13 In addition, there are a number of statutory exemptions

10, See, e.g., Gov't Code §§ 942, 955.5, 970.2. See also A. Van Al-
styne, California Governmment Tort Liability § 9.14, at 423 {Cal.
Cont. Ed. Bar 1%64). Mandamus may be used to compel payment of a
judgment when sufficient funds exist from which to make the pay-
ment. Emeric v. Gilman, 10 Cal. 404 (1858) (county). When suffi-
cient funds do not exist, mandamus may be used to compel a local
public entity to levy taxes required to pay the judgment. Title
Guar. & Trust Co. v. City of Long Beach, 4 Cal.2d 56, 47 P.2d 472
(1935); Cook v. Board of Supervisors, 99 Cal. App. 169, 277 P. 1064
(1929). However, with respect to the State of California, the
passage of an appropriation law is a legislative act which a court
may not command. Myers v. English, 9 Cal. 341 (1858); Veterans of
Foreign Wars v. State, 36 Cal. App.3d 688, 111 Cal. Rptr. 750
(1974); Californla State Employees' Ass'n v. State, 32 Cal. App.3d
103, 108 Cal., Rptr. 60 (1973).

11. Westinghouse Elec. & Mfg, Co. v. Chambers, 169 Cal. 131, 145 P.
1025 (1915); Meyer v. State Land Settlement Bd., 104 Cal. App. 577,
286 P. 743 (1930). See also Gov't Code § 955.5.

12, E.g., Code Civ. Proc, § 1268,.020 (eminent domain judgment enforce-
able by executlon as in a civil case). See alsoc Maurice L. Bein,
Inc. v. Housing Auth., 157 Cal. App.2d 670, 690, 321 P.2d 753, 766
(1958) {holding that the absence of a reference to the personal
property of a housing authority in Section 34217 of the Health and
Safety Code indicated a legislative intent to permit execution
against the personal property of the Housing Authority of the City
of Los Angeles, an "administrative arm"” of the state).

13. Marin Water & Power Co. v. Town of Sausalito, 49 Cal. App. 78, 83,
193 P. 294, __ (1920) (opinion of Supreme Court denying hearing
and stating the governing rules); C. J. Kubach Co. v. City of Long
Beach, 8 Cal., App.2d 567, 48 P.2d 181 (19353). '



from execution for particular kinds of property owned by a public en~

tityla ag well as blanket exemptions for property of certain public

,entities.ls

As a part of its overall review of the law relating to creditors'
remedies, the Commission has reviewed the remedies a creditor has
against a public entity debtor. The Commission has concluded that the
procedures for payment of claims and judgments against public entities
should be revised to impose more clearly a duty to pay an approved claim
or final judgment and to provide by statute that a writ of mandate is an
appropriate remedy to enforce this duty. In addition, it should be
expressly provided by statute that execution and other remedies ordi-
narily used to enforce a judgment are not available to enforce a money

judgment against a public entity.

RECOMMENDATIONS

Payment of Claims and Judgments Against Local Public Entities

Payment of judgments. A local public entity 18 now required by
i6

statute to pay a tort or inverse condemmation judgment™ and may pay the

judgment in not exceeding 10 annual installments where necessary to

L7

avoild unreasconable hardship. With respect to other judgments, the

exigting statutes do not always ensure that local public entities have

l4. Code Civ. Proc. § 690.22 (exemption for courthouses, jails, fire
companies, public offices, public buildings, lots, grounds, and
personal property, including automotive and truck equipment, fix-
tures, furniture, books, papers, and the like).

15, Code Civ. Proc. §§ 690.26 (property of the Beclamation Board and
the Sacramento and San Joaquin Drainage District), 690.27 {real
property of housing authority), 690.29 (property of redevelopment
agency); Bealth & Safety Code §§ 33124 (property of redevelopment
agency), 34217 (real property of housing authority).

16. Gov't Code §§ 970-971.2.

17. A judgment may be paid in installments only 1f the local public
entity has adopted an ordinance or resclution finding that an
unreasonable hardship will result unless the judgment is paid in
installments and the court in which the judgment is entered, after
hearing, has found that payment of the judgment in installments as
ordered by the court is necessary to avoid an unreasonable hard-
ship. Gov't Code § 970.6.

3=
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the duty to pay judgments for which they are liable. As a result, the

plaintiff in some cases may have no means to enforce a money judgment
against a local public entity.19

The Commission recommends that the statutory provisions relating to
payment of tort and inverse condemnation judgments by local public
entities be expanded to cover all-mnney judgments.20 This will permit
the judgment creditor to obtain a writ of mandate to compel the publie
entity to pay the judgment and will permit installment payments in
appropriate cases.21

The existing statute authorizing installment payments requires that
each installment include an equal amount of the principal of the judg-
ment, together with the accrued interest.22 This requirement tends to
defeat the purpose of minimizing the disruptive effect of an unusually

large judgmen:t since the installment payments required during the first

18. There is no general statute requiring local public entities to pay
judgments. Cities, countlies, scheool districts, community college
districts, and county water districts are required by statute to
pay all judgments and to raise funds sufficient to make the pay-
ment. See statutes cited in notes 5-10 supra.

19. The use of execution against property of a local publiec entity is
an ineffective means of collecting a judgment since all property of
a local public entity used or held for public use is exempt from
execution. See note 13 supra.

20. The expansion of the coverage of the existing statute will require
revision of Government Code Section 971 (relating to applicability
of limitations on amount of taxes, assessments or rates and charges,
amount of appropriations and payments, and amount of liability or
indebtedness) to continue the rule that such limits do not apply to
tort and inverse condemnation judgments and to expand the rule to
include other money judgments that result from a nondiscretionary
act.

21. The existing statutes applicable to cities and counties (Gov't Code
§ 50173), school districts (Educ. Code § 35201), community college
districts (Educ. Code § 72501), and county water districts (Water
Code § 31094) permit the governing board to provide for installment
payment of judgments without the need to obtain a court order
authorizing installment payments. These existing provisions do not
adequately protect the judgment creditor against possible abuse of
the authority to pay the judgment in installments and will be
superseded by the provision of the recommended comprehensive stat-
ute which continues the more recently enacted provision that re-
quires a court order authorizing payment in installments.

22, Gov't Code § 970.6{c).



few years of the l0-year period will be substantially greater in amocunt
than the payments required in the last few years. The statute should be
amended to require that each installment payment (which will consist of
a portion of the principal and the accrued interest) be equal in amount.
Under this new rEqdirement, the amount of the principzal paid in each
installment will increase with each payment since the amount of accrued
interest required to be included in each payment will decrease as the
amount of the unpaid principal of the judgment decreases.

The recommended coumprehensive statute will supersede existing
provisions applicable to some types of local public entities and those
provisions should be repealed.23

Payment of allowed claims. Existing law provides that a writ of

mandate is an approprlate remedy to compel a local public entity to pay

a claim when and to the extent that it has been a\llomed.z'l:l

The manner
in which the claim is to be paid is not specified in the statute. To
supply this detail, the Commission recommends that a provision be added
to the statute requiring that an approved claim be paid by the local
public entity in the same manmer as a judgment, but that installment
payments be permitted only if the claimant has apgreed to that method of
payment. Use of an agreement permitting payment of an approved claim in
installments will avoid unreasonable hardship to the local public

entity and may in some cases facilitate gettlement of a claim without

the need for the claimant to prosecute the claim to judgment.

Payment of Claims and Judgments Against the State

The existing statute requires payment of an approved claim or judg-
ment against the state if the Director of Finance has certified that a
sufficient appropriation exists for payment.25 No such certificate is

23. The enactment of the comprehensive statute would permit repeal of
Sections 35201 and 72501 of the Education Code, Sections 50170-
50175 of the Govermment Code, and Sections 31091=31096 of the Water
Code.

24, See Gov't Code § 942.

25, Gov't Code §§ 965 (payment of claim allowed by State Board of
Coatrol), 965.2 (Coutrecller's duty to draw warrant for payment of
final judgment or settlement). See also Gov't Code §§ 935.6
(delegation of authority to state agency to adjust and pay claims),

948 (settlement, adjustment, or compromise of pending action),
955.5 (payment of tort liability claim, settlement, or judgment).
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required if the claim or judgment arises out of the activities of the
"Department of Public Works" (now the Department of Transportation), and
it is unclear when payment of an approved claim or judgment arising out

26 Payment of the

of the activities of the department can be required.
approved claim or judgment may be compelled by writ of mandamus 1f there
is a sufficient appropriation for its payment.27 Where sufficient funds
have not been appropriated to pay the claim or judgment, the State Board
of Contrel makes a report to the Legislature containing the boa;d's

28 his

permits the Legislature to make provision for the payment of the claim

findings and recommendations concerning the claim or judgment.

or judgment.

The provisions outlined above provide a generally satisfactory
procedure for enforcing payment of an approved claim or judgment against
the state, However, the following technical revisions are recommended:

(1) Section 942 of the Goverrnment Code~-which permits resort to a
writ of mandate to compel payment of a clailm "when and to the extent it
has been allowed"--should be revised to add the requirement that the
claim also be one that "is required by this division to be paid."™ This
addition will make clear that a writ of mandate cannot be used to compel
payment where there is no sufficient appropriation for the payment.
Instead, the claim or judgment will be reported to the Legislature so
that provision can be made for its payment.

(2) Since the need no longer exists for special treatment of a

29

claim or judgment agaiunst the Department of Transportation,”” these

26, See provisions cited in note 25 supra.
27. BSee Gov't Code § 942. But see Gov't Code § 955.5.
28. See Gov't Code §§ 912.8, 965, 965.4.

29, The various statutory provisions that exclude the Department of
Public Works (now the Department of Transportation) from their
application should be amended to delete the exclusion, These
exclusions were originally included because formerly the funds of
the Department of Public Works were continuously appropriated for
the purposes of the departwent, and the department did not require
specific appropriation of its funds by the Legislature. See Sts. &
Hy. Code § 183, as amended by 1957 Cal, Stats. ch. 1607, § 2. This
situation no longer exists; later enacted statutes prchibit expend-
iture of funds unless specifically appropriated by the Legislature.
See 3ts. & Hy. Code § 183, enacted by 1977 Cal. Stats. ch. 1106,

§ 49, See also Gov't Code § 13340,
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claims and judgments should be treated the same as those against other

state agencies.

Use of Execution to Enforce Judgment Against Public Entity

Execution and the other remedies provided a judgment creditor under
the Code of Civil Procedure should be eliminated as a method of enfore-
ing a money judgment against a public entity. The procedure recommenéed
above for enforcing money judgments against public entities takes into
account their special nature. Making clear that execution is not avail-
able to enforce a judgment against a public entity will protect against
the possibility of seizure and szle of public property to satisfy a
judgment. Litigation to determine the status of public property will be
avoided, Yet the judgment creditor will not be significantly harmed
because levy of execution on public property has not been an effective
method of enforcing a judgment against a public entity,

The general provisions prescribing the period during which an
ordinary judgment is enforceab1e31 are designed to implement the proce-
dure for execution against property of the judgment debtor. Since
execution against public property will not be permitted, the period of
enforceabllity of a money judgment against a public entity should be
separately specified in the statute: A judgment for the payment of
wmoney against the state or a local public entity should be enforceable
32 This 10-year
period allows adequate time for the judgment creditor to compel payment

for 10 years after the time the judgment becomes final,

by a writ of mandate 1f the public entity fails to pay the judgment as
required by statute.

30. The recommended legislation includes a provision to make clear that
the Regents of the University of Californmia is not subject to the
statutory provisions governing payment of claims, settlements, and
judgments, This provision is consistent with Sections 905.6 and
943 and the existing practice. See Ltr. Donald L. Reildhaar, Gen-
eral Counsel, The Regents of the University of California, dated
Oct. 3, 1979, on file in office of the Califoranis Law Revision
Commission. '

31, Code Civ. Proc. §§ 681, 685,
32. If the judgment is payable in installments, the period during which

the judgment is enforceable should expire 10 years after the final
payment becomes due.

-]



PROPOSED LEGISLATION

The Commission's recommendation would be effectuated by enactment

of the following measure:

An act to amend Section 1268.020 of the Code of Civil Procedure, to
repeal Sections 35201 and 72501 of the Education Code, to amend Sections
912.6, 935.6, 942, 948, 955.6, 965, 965.2, 970, 970.4, 970.6, 970.8, and
971 of, to add Sections 965.5, 965.6, 965.7, 965.8, 965.9, 970.1, and
970.5 to, and to repeal Section 955.5 and Article 7 (commencing with
Section 50170) of Chapter 1 of Part 1 of Division 1 of Title 5 of, the
Govermment Code, and to repeal Sections 31091, 31092, 31093, 31094,
31095, and 31096 of the Water Code, relating to claims and judgments

. against public entities.

The people of the State of California do enact as follows:

406/194

Code of Ciwvil Procedure § 1268.020 (amended). Remedies if eminent
domain judgment not paid

SECTION 1. Section 1268.020 of the Code of Civil Procedure is

amended to read:

1268.020, (a) If the plaintiff fails to pay the full amount re-
quired by the judgment within the time specified in Section 1268.010,
the defendant may have exeeution :

(1} If the plaintiff is a public entity, enforce the judgment as
provided in Division 3.6 (commencing with Section 810) of Title 1 of the

Government Code.
(2) If the plaintiff is not a public entity, enforce the judgment

as in a civil case.

{b) Upon noticed motion of the defendant, the court shall enter
judgment dismissing the eminent dowain proceeding if all of the follow=-
ing are established:

| {1) The plaintiff failed to pay the full amount required by the
judgment within the time specified in Section 1268.010.

(2) The defendant has flled in court and served upon the plaintiff,
by registered or certified mail, a written notice of the plaintiff's
failure to pay the full amount required by the judgment within the time
specified in Section 1268.010,



Educ. Code § 35201

{(3) The plaintiff has failed for 20 days after service of the
notice under paragraph (2) to pay the full amount required by the judg-
ment in the wmanner provided in subdivision (b) of Section 1268.010.

{c) The defendant may elect to exercise the remedy provided by
subdivision (b) without attempting to use the remedy provided by sub-
divigion (a).

Comment. Section 1268.020 is amended to make clear that the emiw-

nent domain judgment is enforced against a public entity under the
Govermment Code provisions relating to payment of judgments against
public entities. See Gov't Code §§ 965-965.9 (judgment against the
state), 970-971.2 (judgment against local public entity)., The judgment
is not enforceable against a public entity by execution or other reme-
dies provided a judgment creditor under the Code of Civil Procedure.

See Gov't Code §§ 965.5(b) (state), 970.1(b) (local public entity). See
also Gov't Code §§ 965.7, 965.8, 970.2 (writ of mandate to compel pay-
ment of money judgment). The Regents of the University of California is
not subject to the applicable provisions of Division 3.6 (see Gov't Code
§ 965.9). Hence, the judgment is enforceable under paragraph (2) of
subdivision (a) if the plaintiff is the Regents of the University of
California.

406/162

Education Code § 35201 (repealed). Payment of judgment against school
district

SEC. 2. Section 35201 of the Education Code is repealed.

3520Lr The geverning beaerd of any sehoeol distsiet chall pay any
judgment fox debtsy lLiabilitiesy oF damages out of the soheel funds 3o
$he evedit of the dietriety subiest s the lMHmitatien on the wee of the
Eunds prowided ian the Considitutiene If any judgment is aed padd duriag
the sas year in whieh i+ wes weecversd+s

£a) And ify in the epinion of tha beardy the amount is et $00
sFaat so be paid out of taxes for the onswinag yeary the beasd chall
dnelude in ite budget fo¥ the onsuing tax year a provisien o pay the
judgmenty and shall pay it immediately upor the ebieining of suffieient
funda for that puspeser

L5} And ify in the opinion of the boardy the amouat of thae judgment
&8 se gpaat that undue hasdship will arise if the entire amouwnt 10 paid
syt of sanes for the nent oncuing tan yeadr the beard shall previde for
she payment of the judguent in net onceading L0 anauwsl installmaents with




Educ. Code § 72501

tnterest thereon up +o the date of each payments and shail include
srovision for the payment ia eaech budget for net exceeding 10 eonseeu-
Five Zax yeare WX Susuing. Each pavment shall be of an equal portieon
of the prineipal of the judsmenty eneept that the beardy im ite disere~
tiohy may provide for she prepavmant of any one oF wers installments oF
any part of an imstalimenty

Comment. Former Section 35201 is superseded by the comprehensive

statute relating to payment of money judgments against local publie
entities. See Gov't Code §§ 970-971.2.

406/163

Education Code § 72501 {repealed). Payment of judgment against
comminity college district

SEC. 3. Section 72501 of the Education Code is repealed.

#2501+ The goveraing bosrd of any communiiy eollepe dintsriet shell
pay any judgment for dobiey Lisbilitics, oF dameges out of the funds Se
the eredit of the distriety subjeetr te the limitatiorn on the use of the
funds provided in +he Califormia Constitution. If any judgmens is aes
paid dusing the tax yesr in whieh it was reeevereds

{33 And ify in the opinicen of the boasd, the amount is net oo
great o be peid out of taxes for the ensuing yeary the beard chall
iaclude im its budges foz ihe snsuing tam ¥ear a proxisien $o pay the
judgmenty and shall pay it immediately upen the obiaining of suffieiend
funds for thai purpese»

£b) And ify in the opiniea of the beardy the amount of the judgemens
46 s great sthas undue haxdehip will aridse 1if the entixe amount is pald
o4t of +taxes for the asent ensuing tan yeasy the board shall previde fer
the paymeat of the judgment in Rot oxesading 10 amaual installmenss with
interant thoreem wp i6 the date of caeh paymenty and shall inelude
pravigion for the payment in eash budges for met exseeding 10 censesu—
tive tax years ROkt onsuinge Eoch payment shall be ¢f an equal periien
af the priocipal of the judgment except tbhat the baoard, in its digcre-
tionr may previde for the prepayment of eny oho oF mere imsitallments eF
any part of an installmeniy

Comment. Former Section 72501 1s superseded by the comprehensive
statute relating to the payment of money judgments against local
public entities. See Gov't Code 970-971.2,

~10-



Gov't Code § 912.6

406/189

Govermment Code § 912.6 {amended). Action on claims by local public
entity; payment of approved claims -

SEC. 4. Section 912.6 of the Government Code is amended to read:

912.6. (a) In the case of a claim against a local public entity,
the board may act on a claim in one of the following ways:

{1) If the board finds the c¢laim is not a proper charge agalnst the
public entity, it shall reject the claim.

(2) If the board finds the claim is a proper charge against the
public entity and is for an amount justly due, it shall allow the claim.

(3) If the board finds the claim is a proper charge against the
public entity but is for an amount greater than is justly due, it shall
either reject the claim or allow it in the amount justly due and reject
it as to the balance.

(4) If legal liability of the public emtity or the amount justly
due is disputed, the board may reject the claim or may compromise the
claim,

{b) In the case of a claim against a local public entity, if the
board allows the claim in whole or in part or compromises the claim, it

may require the claimant, 1f ke the claimant accepts the amount allowed

or offered to settle the claim, to accept it in settlement of the entire
claim,
~ {c) Subject to subdivision {(b), the local public entity shall pay

the amount allowed on the claim or in compromise of the claim in the

same manner as if the claimant had obtained a final judgment against the

local public entity for that amount, but the claim may be paid in not

exceeding 10 equal annual installments as provided in Section 970.6 only

if the claimant agrees in writing to that method of payment and in such

case no court order authorizing installment payments is required. If an

agreement for payment of the claim in installments is made, the local

public entity, in its discretion, may prepay any one or more install-

ments or any part of an installment.

Comment. Section 912,6 is amended to add subdivision (c) which
provides a means of enforcing the payment of the amount allowed on a
claim or in compromise of a claim. See Section 942 (writ of mandate to
compel payment). See also Sectiouns 970-971.2 (payment of money judg-
ments against local public entities).

-11~
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Gov't Code § 935.6

406/188

Government Code § 935.6 (amended), Delegation of authofity to state
agency to adjust and pay claims

SEC. 5., Section 935.6 of the Govermment Code 1s amended to read:

935.6. (a) The State Board of Control, by rule, may authorize any
state agency to adjust and pay claims where tbe settlement does not
exceed one thousand dollars ($1,000) or such lesser amount as the board
may determine and 5 eneept for elaims arising from the ectivities
of 4he Department of Bublie Wewhss the Director of Finance certifies
that a sufficient appropriation for suek the payment of such claims
exigts. |

(b) Payments shall be made only upon approval of the settlement by
‘the board.

{c) 4s used in this section, "state agency" means any office,
officer, department, division, bureau, board, commission or agency of
the state claims against which are paid by warrants drawn by the Con-
troller.

Comment. Section 935.6 is amended to eliminate the exclusion for

claims arising from activities of the "Department of Public Works," now
the Department of Transportation.

406/190

Government Code § 942 ({amended). Writ of mandate and other remedies

SEC. 6. Section 942 of the Govermment Code is amended to read:
7 942, HNothing in this division shall be construed to deprive a
claimant of the right to resort to writ of mandate or other proceeding
against the public entity or the board or any employee of the publie
entity to compel 4¢ e» him +e pay #he payment of a claim when and to the
extent it has been allowed and is required by this division to be

paid .

Comment. Section 942 is amended to limit the application of the
section to cases where a claim is required by this division to be paid.
In the case of the state, a claim is required to be paid only where the
Director of Finance certifies that there is a sufficient appropriation
for the payment of the claim. See, e.g., Sections 935.6, 965, 965.6.
See also Section 965.8 {(writ of mandate to compel Director of Finance to
certify that sufficient appropriation exists). A writ of mandate is not

-12-



Gov't Code § 948

avallable where no such sufficient appropriation exists. See Veterans
of Foreign Wars v. State, 36 Cal. App.3d 688, 697, 111 Cal. Rptr. 750,
756 (1974) ("judgment against the state, even when authorized by law,
may be paid only out of appropriated funds"). Instead, the claim is
reported tc the Legislature. See Sections 912.8. 965, and 965.,4. A
writ of mandate is an appropriate remedy to compel a local public entity
to pay an allowed claim. See Sections 912.6{c) and 970.2. ;
[

405/877

Government Code § 948 (amended). Settlement, adjustment or compro—
mige of pending action by head of state agency '

SEC. 7. Section 948 of the Govermment Code is amended to read:

948. (a) The head of the state agency concerned, upon recommenda—
tion of the Attorney Gemeral or other attorney authorized to represent
the state, may settle, adjust or compromise any pending action where ¢
execept for an action aptsing frem the activities of the Department
of Publiie Weshsy the Director of Finance certifies that a sufficient
appropriation for the payment of claims exists.

(b) Where no funds or imsufficient funds for such payment exist,
the head of the state agency concerned, upon recommendation of the
Attorney General or other attorney authorized to represent the gtate,
may settle, adjust or compromise any pending action with the approval of
the Department of Finance , and the State Board of Control shall

:'report such settlement, adjustment or compromise to the Legislature in
accordance with Section 912.8 .

(c) As used in this section, "state agency" means any office, of-
ficer, department, division, bureau, board, commission or agency of the

gtate claims against which are paid by warrants drawn by the Controller.

- Comment. Section 948 is amended to delete the former exclusion for
the "Department of Public Works" (now the Department of Transportation)
" and to add a provision in subdivision (b) for reporting the settlement,
adjustment, or compromise to the Legislature so that provision for
payment may be made. See also Sections 965-965.4.

406/191

Government Code § 955.5 (repealed). Compelling payment of tort lia-
bility claim, settlement, or judgment

SEC., 8. Section 955.5 of the Govermment Code 1s repealed.
055+5+ Netwithoianding any ethes provielen of lawy ineluding
Seetion 043 of +his eodes neither the stater nor any of its efficers or




Gov't Code § 955.6

employeess czn be requived by any court in any proceeding to pay er
offsas & 0t liablliiy elaluy sadilemens oF Judgmnent for whioh the

s+ate is liable umless the Legislature has autherised the paynens oF
offses of a spoeifie toxt lLiabiliiy elaim, scettloment or judgmenty o5
the Dizeeter of Fiaancée has eertified that o suffieicnt appreoprietion
£eor puch payment 0¥ o provide for ithe eoffset enistey No money o
property belenping 4o in the euwoiedy ofy oF owing +o the state oFf any
gtate ageney i subjeet io sarnishmeniy eledutieny oF attachment oF auy
ether proceeding for enforeins any sweh elaimy setilement oF judgments
Comment. The first sentence of Section 955.5 is superseded by

Section 965.6, The second sentence 1s superseded by subdivision (b) of
Section 965.5.

968/670

Government Code § 955.6 (amended). Actions against Department of
Transportation for taking or damaging of property

SEC. 9., Section 955.6 of the Government Code is amended to read:

955.6. In actions for the taking or damaging of private property
for public use within the meaning of Section 14 of Article I of the
Constitution ont claims arising out of work done by the Department of
Buliis Werks Transportation :

(a) Service of summons shall be made on the Attorney General or the
Director of Bubiie Werks Transportation .

(b} The defense shall be conducted by the attorney for the Depart-
ment of Bwhije Wownls Transportation .

Comment, Section 955.6 is amended to substitute referemces to the
Director of Transportation and Department of Transportation. This
reflects the fact that the Department of Transportation has replaced the
Department of Public Works. See Sts. & Hy. Code § 20.

406/119

Govermment Code § 965 (amended). Payment of claim; report to Legis-

lature where no sufficient appropriation

SEC. 10. Section 965 of the Government Code is amended to read:

965. Upon the allowance by the State Board of Control of all or
part of a claim for which 5 exeept for g elaim arising from the setivi-
sies ef the Bepartment of Publiie Werhas the Director of Fimance certifies

14—



Gov't Code § 965.2

that a sufficient appropriation for the payment of the claim exists, and

the execution and presentation of such documents as the board may require
which discharge the state of all liability under the claim, the board
shall designate the fund frowm which the claim is to be paid and the
state agency concerned shall pay the claim from such fund. Where no i
sufficient appropriation for such payment 18 available, the board shall
report to the Legislature in accordance with Section 912.8.

Comment. Section 965 is amended to make clear that the Department
of Transportation (formerly the Department of Public Works) has the duty
to pay a claim allowed by the Board of Control when the requirements of

the section are satisfied. See Sections 965.7 and 965.8 (compelling
‘performance by writ of mandate).

406/192

Govermnment Code § 965.2 {(amended). Drawing warrant for payment of
final judgment or settlement

SEC. 11. Section 965.2 of the Govermment Code is amended to read:

965.2. The Controller shall draw h#s a warrant for the payment of
any final judgment or settlement against the state whenever 7 exeept
~ wheze the tudgment o settiement arese out of the activities of the
Beparement of Bublie Heskss the Director of Flnance certifies that a
sufficient appropriation for eeek the payment of such judgment or settlement

exists. Claims upon such judgments and settlements are exempt from
Section 925.6.

Comment. Section 965.2 is amended to eliminate the exclusion of
the Department of Transportation (formerly the Department of Public
Works) from the application of the section. A writ of mandate is an
appropriate remedy to compel the Director of Finance to certify that a
sufficient appropriation exists for the payment if such appropriation
doea in fact exist. See Sections 965.7 and 965.8.

406/108

Govermment Code § 965.5 (added). Period of enforceability of judgment;
limitation on means of enforcement

SEC. 12. Section 965.5 1s added to the Government Code, to read:

965.5. (a) A judgment for the payment of wmoney against the state
or a state agency is enforceable until 10 years after the time the judg-
ment becomes final or, 1f the judgment is payable in Installments, until

10 years after the final installment becomes due.

~]5=



Gov't Code § 965.6 .

(b) A judgment for the payment of money against the state or a
state agency is not enforceable under Title 9 (commencing with Section

681) of Part 2 of the Code of Civil Procedure but is enforceable under
this chapter.

Comment. Section 965.5 is a new provision that prescribes the time
within which a money judgment against the state or a state agency is
enforceable and the method of enforcement.

The 10-year period provided in subdivision {(a) is drawn from Code
of Civil Procedure Section 681. Subdivision {(a)=-not Code of Civil
Procedure Sections 681 and 685--prescribes the period of enforceability
of a money judgment against the state or a state agency. Where the
judgment is payable in installments, the l0~year period commences to run
when the last imstallment becomes payable.

Subdivision (b} is drawn from the second sentence of former Section
955.5 but subdivision (b) applies to all money judgments, whereas the
provision of former Section 955.5 was limited to a tort liability claim,
settlement, or judgment. See alsc Section 965.6. Subdivision (b) is
consistent with the general rule under case law. See Westinghouse Elec.
& Mfg. Co. v, Chambers, 169 Cal. 131, 145 P. 1025 (1915); Meyer v. State
Land Settlement Bd., 104 Cal. App. 577, 286 P. 743 (1930).

4057787
Government Code § 965.6 (added). Compelling payment of tort lia=

bility claim, settlement, or judgment
SEC. 13. Section 965.6 is added to the Government Code, to rtead:

965,6. Notwithstanding any other provision of law, neither the
state, nor any of its officers or employees, can be required by any
court in any proceeding to pay or offset a tort liability claim, settle=-
ment, or judgment for which the state is liable unless one of the fol-
lowing conditions exists:

(a) The Legislature has authorized the payment or offset of the
specific tort liability claim, settlement, or judgment.

{b)} The Director of Finance has certified that a sufficient appro-
priation for the payment of the claim, settlement, or judgment or to

provide for such offset exists.

Comment. Section 965.6 continues the substance of the first sen=-

‘tence of former Sectiom 955.3.
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Gov't Code § 965.7
406/193

Govermment Code § 965.7 (added). Compelling performance by writ of
mandate

SEC., l4. Sectlon 965.7 is added to the Govermment Code, to read:

- 965.7. {(a) A writ of mandate 1s an appropriate remedy to compel
the state, or an officer or employee of the state, to perform any act
required by this chapter.

(b) Nothing in this division affects the discretion of the Legis-
lature in determining whether or not to:

{1) Make an appropriation for the payment of a claim, compromise,
settlement, or judgment or to provide an offset for a claim, compromise,
settlement, or judgment.

(2) Authorize such a payment or offset.

Comment. Section 965.7 1s a new provision that makes clear that
the state, or an cfficer or employee, can be compelled to pay an ap-
proved claim, settlement, compromise, or judgment when required by this
chapter or to perform other duties under this chapter. Payment can be
compelled only where there is a sufficient appropriation for the payment
of the claim, settlement, comprounise, or judgment. See Sectlon 765.8.
The traditional forms of enforcement of a money judgment (execution and
other remedies under the Code of Civil Procedure) are not available to
enforce a judgment against the state or a state agency. See Section
965.5(b). See also Sections 942 (writ of mandate to compel payment of
allowed claim when payment is required to be made), 965.6 (necessity of
authorization of payment of tort claims), 965.8 (writ of mandate to
compel Director of Finance to certify that sufficient appropriation
exists for payment). But see Section 765.9 (Regents of the University
" of Califormia).

Subdivision (b) is included to make clear that a writ of mandate
may not be used to compel the Legislature to make an appropriation or to
authorize a payment or offset. This codifies existing law., See Myers
v. English, 9 Cal. 341 (1858); Veterans of Foreign Wars v. State, 36
Cal. App.3d 688, 111 Cal. Rptr. 750 (1974); California State Employees'
Ass’n v. State. 32 Cal. App.3d 103, 108 Cal. Rptr. 60 (1973).

406/173

Govermment Code § 965.8 {(added), Writ of mandate to compel Director
‘of Finance to certify that sufficient appropriation exists

SEC. 15. Section 965.8 is added to the Govermment Code, to read:
965.8. Where any provision of this division requires a certificate

of the Director of Finance that a sufficient appropriation exists for
the payment of a claim, settlement, compromise, or judgment or requires
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a certificate of the Director of Finance that a sufficient appropriation
exlsts to provide for an offset, a writ of mandate is an appropriate
remedy to compel the Director of Finance to so certify if a sufficient
appropriation in fact exists for that purpose.

Comment. Section 965.8 is a new provision that makes clear that a
writ of mandate is an appropriate remedy if the Director of Finance

wrongfully fails or refuses to certify that a sufficient appropriation
exists when one does in fact exist.

268/683

Govermment Code § 965.9 (added). Inapplicability of chapter to claims
and judgments against Begents of the University of California

SEC. 16. Section 965.9 is added to the Govermment Code, to read:
965.9. This chapter does not apply to claims, settlements, and

judgments against the Regents of the University of California.

Comment, Section 965.9 makes clear that this chapter does not
apply to claims, settlements, and judgments against the University of
California. The section is consistent with Sections 905.6 and 943.

406/172
Government Code § 970 (amended). Definitions
SEC. 17. Section 970 of the Government Code is amended to read:
970. As used in this article:

(a) "Fiscal year" means a year beginning on July 1 and ending on

June 30 unless the local public entity has adopted a different fiscal
year as authorized by law, in which case "fiscal year" means the fiscal
year adopted by such local public entity.

{b) "Judgment" means a final judgment for the payment of money
rendered against a local public entity whielh is founded upon +ous
or inverss sondemnation liabiliey .

{c) "Local public entity" includes a county, city, district,

public authority, publie agency, and any other political subdivision or
public corporation in the state, but does not include the Regents of the
University of California and does not include the state or any office,
officer, department, division, bureaun, board, commission or agency of
the state claims against which are paid by warrants drawn by the Con-

.troller.

18-



Gov't Code § 970.1

Comment. Section 970 is amended to expand the definition of "judg-
ment' to include all money judgments. This change makes this article a
comprehensive statute that applies to money judgments generally without
limitation. See Recommendation Relating to Enforcement of Claims and
Judgments Against Public Entities, 15 Cal. L. Revision Comm'n Reports

(1981).

The expansion of the scope of this article permits the repeal of a
number of special statutes applying to particular types of local public
entities: Educ. Code §§ 35201 (duty of school district to pay "any
judgment for debts, liabilities, or damages"), 72501 (duty of community
college district to pay "any judgment for debts, liabilities, or dam-—
ages"); Gov't Code §§ 50170-50175 (duty of city or county tc pay any
"final judgment"); Water Code §§ 31091-31096 (duty of county water
district to pay any "final judgment").

406/180

Government Code § 970.1 (added). Period of enforceability of
judgment; limitation on means of enforcement

SEC. 18. Section 970.1 is added to the Govermment Code, to read:

970.1. (a) A judgment is enforceable until 10 years after the time
the judgment becomes final or, if the judgment is payable in install-
- ments, until 10 years after the final installment becomes due.
~ (b) A judgment is not enforceable under Title 9 {commencing with
Section 681) of Part 2 of the Code of Civil Procedure but is enforceable
under this article.

- Comment. Section 970.1 is a new provision that prescribes the time
within which a money judgment against a local public entity is enforce-
able and the method of enforcement. See also Section 970(b) (defining
“judgment").

Subdivision (a) is drawn from former Govermment Code Section 50175
and former Water Code Section 31096 and from Code of Civil Procedure
Section 681. The l0-year period is drawn from Code of Civil Procedure
Section 681. Subdivision {a)=—not Code of Civil Procedure Sections 681
and 6B5~—prescribes the period of enforceability of a money judgment
against a local public entity. Where the judgment is payable in in-
stallments, the lO-year pericd does not run until the last installment
becomes due. Thus, 1f a court order is obtained under Section 970.6
permitting the payment of the judgment in installments, the l0=year
period commences to run when the last installment payment becomes due.

Subdivision (b) changes prior law to provide that execution and
other remedieg under the Code of Civil Procedure for enforcement of
money judgments do not apply to enforcement of a money judgment against
a local public entity. Such a judgment is payable under this article,
and a writ of mandate is an appropriate remedy to compel payment. See
Section 970.2. TUnder prior law, property of a local public entity was
not subject to execution under the Code of Civil Procedure if the prop-
erty was used or held for use for a public purpose. On the other hand,
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property held by a local public entity merely as a proprietor, devoted
to no use of a public character, such as land acquired or held for other
than public purposes and not held in trust for public use, was subject
to execution unless some statutory or constitutional provision forbid
it. See Marin Water & Power Co. v. Town of Sausalito, 49 Cal. App. 78,
83, 193 P. 294, __ (1920) (opimion of Supreme Court denying hearing and
stating the governing rules). See also C. J. Kubach Co. v. City of Long
Beach, 8 Cal. App.2d 567, 48 P.2d 181 (1935) (no execution against
property of city held for public purposes); United Taxpayers Co. v. City
and County of San Francisco, 202 Cal. 264, 259 P. 1101 (1927) (property
of local public entity retains its public character noitwithstanding
temporary disuse).

406/174

Govermment Code § 970.4 {amended). Payment of judgment in fiscal
vear in which it becomes final

SEC. 19. Section 970.4 of the Government Code 1is amended to read:

970.4. The Except as provided in Section 970.6, the governing body

of a local public entity shall pay, to the extent funds are available in
the fiscal year in which it becomes final, any judgment, with interest
thereon, out of any funds to the credit of the local public entity that
are:

(a) Unappropriated for any other purpose unless the use of such
funds is restricted by law or contract to other purposes; or

{(b) Appropriated for the current fiscal year for the payment of
judgments and not previously encumbered.

Comment. Section 970.4 is amended to add a reference to Section
970,6 (payment of judgment in installments). This addition makes clear
that installment payments may be authorized under Section 970.6 as an
alternative to paying the entire judgment in the fiscal year in which

the judgment becomes final., A writ of mandate is an appropriate remedy
to enforce the duty imposed by this section. See Section 970.2.

406/175

Government Code § 970.5 (added). Payment of judgment during
ensuling fiscal year

SEC. 20, Section 970.5 is added to the Govermment Code, to read:
970.5. Except as provided in Section 970.6, if a local public

entity does not pay a judgment, with interest thereon, during the
fiscal year in which it becomes final, the governing body shall pay the
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judgment, with interest thereon, during the ensuing fiscal year im—

mediately upon the obtaining of sufficlent funds for that purpose.
Comment. Section 970.5 continues a provision formerly found in

Section 970.6. A writ of mandate is an appropriate remedy to enforce

the duty imposed by this section. See Section 970.2. See also Section
970.8 {(duty to include in budget a provision for payment).

_ 406/176

Government Code § 970.6 (amended). Payment of judgment in installments

SEC. 21. Section 970.6 of the Govermment Code is amended to read:

970.6. (a) Subteet de subdivision (b7 +f a leenl pubiie en—
tity does net pay o judgment; with interest thereeny during the fis-
eel year in which 4¢ beecomes finely the governing bedy shall say
she judgments with interest thereeny during the emsuing fiscat yeer
fumediately upon the abtaining of sufficient funds for shat purpeser
4b3> The court which enters the judgment shall order that the governing

body pay the judgment, with interest thereom, in not exceeding 10 equal
annual installments if both of the following conditions are satisfied:

- (1) The governing body of the local public entity has adopted an
ordinance or resolution finding that an unreasonable hardship will
result unless the judgment is paid in installments.

{(2) The court, after hearing, has found that payment of the judg=-
ment in installments as ordered by the court 1s necessary to avoid an
unreasonable hardship.

4e3 (b) Each installment payment shall be of an equal amount,
consisting of a portion of the principal of the judgment and the unpaid

interest on the judgment to the date of the payment . The local public

entity, in its discretion, may prepay any one or more installments or
any part of an installment.

_ 44> The suthority 2o pay a judpguwent irn instaliments as previded
#n this scetion is in addition to and net in iieu of eny other iaw
pernteting lecat publie entities to pey judgments in itnstalimentsr

Comment. Subdivision (b) of Section 970.6 is amended to require
that the installment payments be equal in amount. Accordingly, the

amount of the principal paid in each installment will increase with each
payment sincé the amount of accrued interest required to be included in
each payment will decrease as the amount of the unpaid principal of the
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judgment decreases. Formerly this section required payment of an equal
amount of the primcipal of the judgment each year, together with the
accrued interest. This requirement tended to defeat the purpose of the
section since the installment payments required during the first few
years of the l0«year period were substantially greater in amount than
the payments required in the last few years. A writ of mandate is an
appropriate remedy to enforce the duty imposed by an order under this
section., See Section 970.2. Former subdivision (a) is continued in
Section 970.5. PFormer subdivision (d) has been omitted as unnecessary
in view of the repeal of the other provisions of former law which per=~
mitted local public entities to pay judgments in installments. See the
Comment to Section 970.

In determining whether to order installment payments under this
section, the court should consider all potential sources from which
funds are available. For example, insurance may cover some or all of
the public entity liability or the payment of the judgment in whole or
in part may be passed on tc the United States or some other entity under
a grant, contract, or other arrangement. Section 970.6 is not intended
to permit an insurance company or other source to minimize its obliga-
tion to make payment by permitting payment in installments.

406/182
Government Code § 970.8 {(amended). Budgeting for payment of judgments

SEC. 22, Section 970.8 of the Government Code 1s amended to read:
~ 970.8. (a) Each local public entity ¢het derives revenue for
#4+s meintenanes and operatien frem toren oF assessments oFf fLrem vates
and chersges made for ssrviees or fsefiidies provided by the loenl
publie entity ghall in each fiscal year lewy sexes er assessments
or maite rates and eharges or both; er etherwise include in its budget a

provision to provide funds v in an amount sufficient to pay all judg-
ments in accordance with this article.

_(b) If all or auny portion of the revenue used for the maintenance
and operatlon of a local public entity (other than an entity created by
an agreement described in Section 895) liable for a judgment is derived
from appropriations of another local public entity, such other local
public entity shall in each fiscal year appropriate funds equal to its
pro rata share of an amount sufficient to permit the local public entity
liable for the judgment to pay the judgment in accordance with this
article. Such amount ghall be paid to the local public entity liable
for the judgment and shall be used by such entity to satisfy the judg-

ment. The pro rata share of such other local public entity for each
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judgment is an amount bearing the same proportion to the total amount of
the judgment as the revenue derived from such other local public entity
for maintenance and operation during the fiscal year in which the cause
of action on such judgment accrued bears to the total revenues used for
maintenance and operation during such fiscal year of the local public:
entity liable for the judgment. For this purpose, such other local |
public entity shall devy taxes o¥ asscssmentsy mabe sates and eharpeass
or etherwise include in its budget a provision to proviﬁe funds ¢

sufficient in amount to setse 4he ameunt of make the appropriation and
payment required by this sectiom.

Comment., Section 970.8 is revised to substitute a requirement that
the budget include a provision to provide funds for the payment of all

judgments in accordance with this article for the former requirement
that the local public entity levy taxes or otherwise provide funds for
such payment. This new requirement that the budget make provision for
the payment of judgments is drawn from former Education Code Sections
35201 (schocl district) and 72501 (community college district). A writ
of mandate is an appropriate remedy to enforce the duty imposed by this
gection that the local public entity budget for and pay all judgments in
accordance with this article. See Section 970.2.

406/185

Govermment Code § 971 (amended). Applicability of limitatioms on
amount of taxes, assessments or rates and charges, amount of approp-
"riations and payments, and amount of liability or indebtedness;
court mandated costs

SEC. 23. Section 971 of the Govermment Code is amended to read:
971. (a) As used in this section:
(1) "Judgment resulting from a discretionary act” means a judgment

~arising from a liability which the local public entity has discretion to

incur or not to incur and includes a judgment rendered in an eminent

domain proceeding and a judgment requiring specific performance of a

~contractual obligation or awarding damages for failure to perform a

contractual obligation.

{2) "Judgment resulting from a nondiscretionary act" means a

Judgment other than one described in paragraph (1) amd includes a

Judgment founded upon tort or inverse condemnation liability.

{b) Any limitation on the amount of taxes, assessments or rates and

charges that may be levied or collected by a local public entity, and
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any limitation on the amount of appropriations and payments that may be
made by a lccal public entity, and any limitation on the amount of
liability or indebtedness that may be Incurred by a local public entity,
contained in any other statute or in any charter or ordinance y is
fnappiieable :

(1) Applies to the taxes, assessments, rates and charges or ap-
propriations levied, collected or made to pay pursuant to this article

2 judgment resulting from a discretjonary act .

{2) Does not apply to the taxes, assessments, rates and charges or

appropriations levied, collected or made to pay pursuant to this

article a judgment resulting from a nondiscretionary act.

(c) For the purposes of Section 2271 of the Revenue and Taxation

Code, taxes levied to pay pursuant to this article a judgment resulting

from a nondiscretionary act are levied to pay costs mandated by the

courts.

Comment. Section 971 1s revised to reflect the expansion of
Sections 970-971.2 to cover all money judgments. Revision of Section
971 is necessary because this article formerly covered only tort and
inverse condemnation judgments. Formerly, Section 971 made tax and
similar limitations inapplicable with respect to the payment of tort and
inverse condemnation judgments; the revised section continues this rule
for tort and inverse condemnation judgments and expands the rule to
include other money judgments that result from a nondiscretionary act.

The standard used in subdivision (a)—which distinguishes between
judgments that result from a discretionary act and those that do not—
is drawn from cases interpreting constitutional limits on liabilities or
indebtedness (see, e.g., Martin v. Fisher, 108 Cal. App. 34, 40-41, 291
P. 276, 278 (1930)) and from Section 2205 of the Revenue and Taxation
Code. Section 971, however, merely makes inapplicable limitations
contained in a statute, charter, or ordinance; the section does not
affect the applicabllity of any constitutional limits.

406/126

Government Code §§ 50170-50175 (repealed). Payment of judgments
by ecities and counties

SEC. 24. Article 7 (commencing with Section 50170) of Chapter 1 of
Part 1 of Division 1 of Title 5 of the Govermment Code is repealed.

Comment. Sections 50170-50175 are superseded by the comprehensive
statute relating to payment of money judgments against local public
entities. See Sectlions 970-971.2.

24~



Water Code §§ 31091-31096
406/165

Water Code §% 31091-31096 (repealed). Payment of judgments by county
water districts

SEC. 25. Section 31091 of the Water Code is repealed.

31001v At lesst 15 daye before a tax levy ic made the eeuaty elerk
sholl £ile a liot of all exioting fisel judgments againet the distziet
with an auditer and the beards

Comment. Former Sections 31091-31096 are superseded by the compre-
hensive statute relating to the payment of money judgments by local
public entities. See Gov't Code §§ 970-971.2.

406/165

SEC. 26. Section 31092 of the Water Code 1s repealed.

31093, The auditor chall audit the judgments and eextify the
amount of the judguenss o the beasd wiihian five daye afier ihe liss is
#dled with himv The beard shall then imelude irn the tax levy Ffew the
aons £ieeal year & rate suifiedent e pay the iudgmentsr

Comment. See the Comment to repealed Section 31091,

406/167
SEC. 27. Section 31093 of the Water Code is repealed.
31003+ Failure te imelude the amount of any anleting final judg-
mant in the tax levwy for the year dees ret invalidate the $ax lewysy bus
she amouat shall be ineluded in the mewt tan Levse

Comment. See the Comment to repealed Section 31091.

406/168
SEC. 28. Section 31094 of the Water Code is repealed.
31004y In 2iew of levying & tax rete £or the payment ef all eof
the judgments ia the et fiseal Feasy she boasd way peevwilde ferx their
pavment by ineluding in +he tan levy for the aent fleeak yeear at teass
10 pazcent of the ietal amcuat of ihe judgmeni. The same paescentage
shall be leviad cash sudeessive year uatil the whele is palds

Comment. See the Comment to repealed Section 31091.

=25~



Water Code § 31095
406/170
SEC, 29. Sectiom 31095 of the Water Code 1is repealed.
31005+ The suditer of the dinimiet shall pay the judpmentsr £
the beoerd has provided for payment by pereentepes ia guecessive yearsy
he ehall pay to cach judgment erediter the peroentase of the judgmens
fined by the beardy '

Comment. BSee the Comment to repealed Section 31091,

406/171

SEC. 30. Section 31096 of the Water Code is repealed.

31096+ When proviesion for the parment of any final Fudguent is
made by perecntages In suweeestive yedarsy &R eetior vpen cueh judgment
may be sommenced within five years efter the £ispt fan levy whieh f£alls
+o inelude the peresntaepe of tha amsunt fFixed by the beasds An aetion
shall not be broought oF preseouted en the judgment 6@ long as i+ &8
being paid on suah annual poreentapges.

Comment. See the Comment to repealed Section 31091,
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